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REALIZATION BY THE MORTGAGEE
OF THE MORTGAGE RIGHT -
CONSEQUENCES OF THE BREACH
OF THE CONTRACT BY THE MORTGAGER
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Postgraduate Student of the Department Ne 2
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SUMMARY

The article is devoted to the realization by the mortgagee of the mortgage right to real
estate as a right of the mortgagee to satisfy his claims at the expense of the mortgaged
property predominantly to other mortgagees of this mortgager in case of violation of the
contract. The author proves that foreclosure on the property of the mortgagor is one of the
most effective ways of protecting the mortgagee’s violated rights, the legal consequence of
the violation of the contract by the mortgager. Stands for the increasing, enshrined in Art. 611
of the Civil Code of Ukraine, the list of legal consequences of violation of the obligation, in
particular, the contractual obligation, due to the realization of the right to mortgage. Considers
the peculiarities of judicial and non-judicial procedures of foreclosure on the mortgaged real
property as a consequence of a violation by the mortgagee of mortgaged contract.

Key words: mortgagee’s rights protection, mortgage right foreclosure on the
mortgaged property, legal consequences of the contract breach.

PEAIN3AIUA KPEAUTOPOM ITPABA 3AJIOTA —
MNOCJIIEACTBUE HAPYIIEHUS JOTI'OBOPA JOJT)KHUKOM

Cepreii IYUYKOBCKHM,
acriupanT Kadeapbt Ne 2
HanumonanbsHOro 1opuanyecKoro yHuBepcuTeTa umeHu SIpocinasa Mynporo

AHHOTAIUA

CraTbsi NOCBAIIEHA peaM3alliy 3aJI0roJepXKaTesieM IpaBa 3ajora HEeIBHKUMOTO
HMMYyIIECTBa KaK IpaBa KPeIUTOpa yIOBIETBOPUTH CBOHM TPEOOBAHMS 3a CUET 3aJI0XKEHHO-
TO MMYIIECTBA MPEUMYIIECTBEHHO Nepe]] IPYTUMH KPEAUTOPaMHU STOTO JODKHUKA MPU
HapyILIEHWH JIOroBOpa. ABTOpP JIOKa3bIBACT, YTO OOpalleHNe B3bICKAHHUS HA MMYIIECTBO
WTIOTEKOJaTe sl BEICTYIIAeT OTHUM U3 HanbOosee 3p(eKTHBHBIX CIIOCOOO0B 3alIUTHI HApY-
IIEHHBIX MPaB KPEAUTOPA, MPABOBBIM MOCIECACTBUEM HAPYIICHHS JOTOBOPA JOKHUKOM.
OH BBICTYIIA€T 32 PACHIUPEHUE 3aKPEIUIEHHOTO B CT. 611 I'paskaanckoro kogekca YKpauHbl
TIePEYHs TIPABOBBIX TTOCIIECTBII HAPYIICHUs 00s3aTeIbCTBA, B YACTHOCTH JIOTOBOPHOTO
00513aTeIIbCTBA, 32 CUET pean3allii [paBa 3ajI0ra 1 paccMaTpuBaeT 0COOCHHOCTH Cye0-
HOTO ¥ HeCy/IeOHOTO MOPSIKOB 00PAIIICHHUS B3bICKAHUS HA 3aJI0KEHHOE HEJIBIKUMOE UMY~
IIECTBO KaK MOCIEACTBUS HapYIICHUs IOJDKHUKOM 00ECIIeYeHHOTO 3aJI0I0OM JI0T0BOPA.

Ki1roueBblie ci10Ba: 3amuTa npas KpeAUTOPa, MPaBo 3aJI0ra, 00paIeHNne B3bICKAHHS
Ha 3aJI0)KEHHOE MMYILIECTBO, IPABOBBIC MOCIIEICTBUS HAPYILIEHHUS JOTOBOPA.

Breach of their obligations under the con-
cluded contracts by the sellers and buyers,
customers and contractors, tenants, borrowers
and other obligated persons today, unfortu-
nately, has become widespread. In connection

One of these “instruments”, certainly, is
the right of mortgage, realization of which
by the mortgagee is stipulated, exclusively,
by the fact of the breach by the mortgager
of the secured contract and it is implemented

with this, it is understandable that a mortga-
gee is interested in such legal instruments that
will give the possibility to prevent a breach
of the contract by the mortgager and, in
the case that the breach still will take place,
to protect his rights to the maximum, mini-
mizing the negative consequences caused by
the violation.

by the mortgagee with the aim to protect his
violated rights.

For a long time, the right to protection
in domestic civil law was seen as the right
to apply for protection to the jurisdiction-
al bodies. Over the past decade, scholars to
the purview of the right to defense began to
attribute the possibility to use the law enforce-



ment measures by the authorized person not
only connected with the use of force of state
enforcement, but also measures of self-de-
fense, in particular, the realization of the right
of the mortgage by a creditor as a mort-
gagee, which may take place as in a juris-
dictional order, and through self-defense.
Problems of realization by the mortgagee
of the mortgage right were concerned by
such scholars as Ch.N. Azimov, T.V. Bodnar,
V.V. Vitryansky, O.A. Zagorulko, M.S. Kar-
pov, O.S. Kizlova, R.A. Maidanyk, 1.Y. Puch-
kovskaya, S.V. Sarbash, N.V. Sautenko,
E.O. Kharitonov, L.S. Leonova, S.V. Nizhniy,
L.V. Spasibo-Fateyeva, T.S. Scrum and oth-
ers. And recently, more and more consistently
is expressed by civilian scientists view as
to the rethinking of the legal consequences
of violations of the contractual obligation,
in particular, concerning the realization
of the mortgage right by the mortgagee- cred-
itor and the extension of an exemplary list
of legal consequences of violation of the obli-
gation enshrined in Art. 611 of the Civil Code.

The concept of the mortgage right
enshrined in Art. 572 of the Civil Code
of Ukraine (hereinafter — the Civil Code) [1].
By virtue of a mortgage the creditor (mort-
gagee) has the right, in the case of failure to
keep by the debtor (mortgager) of the obli-
gation provided by the mortgage, to obtain
satisfaction due to the mortgaged property
mainly to other mortgagees of this mortgag-
er, unless otherwise was not provided by law
(right of mortgage). Taking into account that
among the kinds of mortgage is the most
effective and frequently demanded in practice
the kind of pledge is mortgage — mortgage
of the real estate, let’s consider the realization
by the mortgagee of the mortgage right as
amortgagee’s right.

In the event of a breach of a contractual
obligation, the creditor (mortgagee) foreclose
on the mortgage property. First of all, it is con-
sidered as a way to protect the rights of a cred-
itor (mortgagee) the assignment of pledge
(mortgage) including also the practice. Thus,
the courts, when considering disputes that
arise in course of the mortgage realization,
it is used as the provision of law § 6 ch.
49 of the Civil Code of Ukraine — “Pledge”
(furthermore — the CC) [1] and the Laws
of Ukraine “On Pledge” [2] and “On Mort-
gage” [3], which established the peculiarities
of foreclosure of the mortgaged property
and satisfaction of claims secured by a mort-
gagee at the expense of the mortgaged prop-
erty, and the provisions of Art. 16 of the Civil
Code on the judicial remedies of civil rights

and interests protecting by the court after
establishment of the fact of non-fulfillment
or improper fulfillment by the mortgager
of the main obligation, which serves as a pre-
requisite for foreclosure of the mortgaged
property.

At the expense of the mortgage proper-
ty, which is foreclosed, creditor’s claims, as
a mortgagee, are satisfied mainly to other
mortgagees of the mortgager in full amount,
that is determined at the time of actual satis-
faction, including interest payment, forfeit,
compensation for losses incurred by the vio-
lation of the obligation, necessary expens-
es for the maintenance of mortgage property,
as well as expenses incurred in connection
with the filing of the claim, unless otherwise
is not provided by the contract (Part 2 of Arti-
cle 589 of the Civil Code).

Protective mechanism of mortgage is
distinguished among other ways of the mort-
gage’s rights protection by its reliability,
which is stipulated by its property character.
It provides for a previously allocated real
property of the mortgagor or property guar-
antor, the value of which exceeds, as a rule,
the size of the debt on the secured obligation.
And insurance of the mortgage property in
the event of his death allows the mortgagee to
obtain satisfaction of his claim at the expense
of insurance compensation in the case
of the occurrence of the insured event. There-
fore, the material side of mortgage is just-
ly separated by the researchers as the main
factor in determining its goal — to minimize
the risk of the mortgagee as a mortgagee.

According to Art. 33 of the Law
of Ukraine “On Mortgage”, foreclosure
of a mortgaged property is carried out on
the basis of a court decision, an executive note
of the notary or in accordance with the con-
tract on the mortgagee’s requirements satis-
faction. Exclusively on the basis of a court
decision there is a foreclosure on the prop-
erty that is the mortgaged property and it is
the state or communal enterprise or enter-
prise, that has more than 50 percent of stocks
(fractions, shares) which is state-owned.

Thus, the law provides for both a judicial
order of foreclosure on the mortgaged proper-
ty, and extrajudicial one.

The judicial order of foreclosure on
the mortgaged property provides for appeal
by the mortgager to the court with a claim
on the foreclosure of the mortgaged proper-
ty; determination by the court of the meth-
od of the mortgaged property realization
by the way of public auction or application
of the sale procedure established by Art.

38 of the Law of Ukraine “On Mortgage”;
compulsory procedure for reali\ation
of the mortgaged property that is performed
by the state executor.

If the mortgagee-mortgager, taking
into account the provisions of Articles
15 and 16 of the Civil Code on the choice
of the method of protection of the violat-
ed right, decides to use his mortgagee’s
rights under the basic obligation secured by
the mortgage and appeals to the mortgagor
on recovery the debt under the main contract
(usually credit one), his claim is subjected to
satisfaction. The court has no right to change
the claims being part of the statement of claim
[4, p. 308].

At the same time, the procedure for
the enforcement of court decisions approved
on the basis of mortgagees’ claims on
the recovery of debt is different from the pro-
cedure for the enforcement of court decisions
approved in favor of the mortgagee on fore-
closure of mortgaged property. In the case
that the mortgagee has not exercised his right
to foreclosure on the mortgaged property in
accordance with the provisions of Articles 12,
33 of the Law of Ukraine “On Mortgage”,
and has received a court decision on monetary
debt recovery, who is also a mortgagor, com-
pulsory fulfillment of this decision should be
carried out in the general order by the proce-
dure established by the Law of Ukraine “On
Enforcement Proceedings”, [5] Order for
seized property realization [6], the Instruc-
tion on the organization of the enforcement
of decisions [7], taking into account the pecu-
liarities provided for by Art.51 of the Law
of Ukraine “On Enforcement Proceedings”.

So, if there is a court decision on foreclo-
sure of the mortgaged property, then the actions
of the executor must comply with both spe-
cial legislation on enforcement of proceed-
ings and the Law of Ukraine “On Mortgage”
If the executor will execute the court decision
on recovering from the mortgagor of the debt
then the above-mentioned law is not applied.
In this case, recovery is taken place by pass-
ing of the resolution on seizure of property
(money) of a mortgagor or on estate invento-
ry and seizure of property (money) of a mort-
gagor (Article 56 of the Law of Ukraine «“On
Enforcement Proceedings”).

However, in both cases, the state exec-
utor conducts the auction. According to Part
1 of Art.41 of the Law of Ukraine “On Mort-
gage” the realization of the mortgaged prop-
erty — real estate, which is levied by court
decision or by a notary’s executive signature,
is carried out by the way of selling at public
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auction, including in the form of electronic
tendering. Article 61 of the Law of Ukraine
“Enforcement Proceedings” provides for
the realization of seized property through
electronic tendering or at a fixed price.

The foreclosure of a mortgaged prop-
erty on the basis of a notary’s executive sig-
nature is carried out in accordance with Ch.
14 of the Law of Ukraine “On Notary”, Res-
olution of the Cabinet of Ministers of Ukraine
“On approval the List of Documents for
which Debt Recovery is Carried out Indisput-
ably on the Basis of the Notary’s Executive
Inscription” [8], Order of the Ministry of Jus-
tice of Ukraine “On Approval of the Order
of the Commencement of Notarial Acts by
Notaries of Ukraine” (Ch. 16, Section II
of the Order [9]. Notary pursues executive
inscription in the case of the provision of:
a) the original notarized mortgage contract;
b) documents confirming the mortgager’s
indisputability of the mortgagor’s debt to
the claimant and provided that no more than
three years have passed since the day the claim
was filed. By Article 3 of the Law of Ukraine
“On Enforcement Proceedings” the notary’s
executive inscription is assigned to executive
documents, which are subject to enforcement.
Submitted for enforcement executive inscrip-
tion may be within three years from the date
of its commission (Article 12 of the Law
of Ukraine “On Enforcement Proceedings”).

Taking into account that foreclo-
sure on the  mortgaged property on
the basis of an notary’s executive inscription
is, by itself, satisfaction of the requirements
of the mortgagee through an out-of-court
settlement, and at the same time the notarial
order, as well as the court one (on the basis
ofa court decision), in contrast to the contract
one (on the basis of the contract on satisfac-
tion of the mortgagee’s claims) is a compul-
sory enforcement order, in practice from time
to time there are certain difficulties with its
application with the aim to protect the mort-
gagee’s rights. Taking into account the lat-
ter, I.V. Spasibo-Fateyeva pays attention to
the name “foreclosure” by itself indicates
the compulsory process of depriving mortga-
gee of the ownership on the mortgaged prop-
erty [10, p. 76]. In this case, enforcement
can be applied only by certain persons and in
the established order. This order is enshrined
in Art. 20 of the Law of Ukraine “On Pledge”,
Art. 33 of the Law of Ukraine “On Mortgage”
Art. 48 of the Law of Ukraine “On Enforce-
ment Proceedings” According to these laws,
foreclosure is enforcement that is carried
out by a state executor after court decision

or implementation by a notary of the execu-
tive inscriptions. Instead, there is a third way
of foreclosure on the mortgaged property —
providing by the contract on satisfaction
of mortgagee’s claims. So, beside of the fore-
closure enforcement order, there is a contrac-
tual arrangement .

Consequently, in the case when
the mortgager fails to fulfill the main obli-
gation secured by the mortgage, there is
a foreclosure on the subject of the mort-
gage, which may be carried out using one
of the three versions: a) in the court order (on
the basis of the court decision); b) notarially
(on the basis of the notary executive inscrip-
tions); B) on a contract order (on the basis
of the contract on satisfaction of the mortga-
gee’s requirements). When applying the first
two versions, a compulsory procedure is exe-
cuted by the state executor. In the application
of the third version the parties to the contract
provide one of the two ways: the transfer
of ownership to the subject of mortgage
to the mortgagee or giving the mortgagee
the opportunity to sell the subject of mortgage
(to conclude a contract of sale). Consequent-
ly, the enforcement is carried out by the state
executor, but he acts on the basis of the cer-
tain legal facts. This may be either a court
decision or notary’s executive inscription.
That the foreclosure is carried out by the state
executor does not exclude the fact that fore-
closure is preceded by notary’s executive
inscription of the [10, p. 77].

It is given the special attention to
the foreclosure of the mortgaged property on
an out-of-court basis by the way of conclu-
sion of the contract on satisfying the mortga-
gee’s claims (contractual procedure), taking
into account the interest of potential creditors
to influence independently on the process
of foreclosure in the case of mortgagor’s
breach of the obligation.

First of all, it should be pointed out that
the possibility of the mortgage contract par-
ties to use their own discretion to determine
the way of property foreclosure that is o mort-
gaged property, by the way of extrajudicial
settlement, provided by Art.36 of the Law
of Ukraine “On Mortgage”. According to
this article, an out-of-court settlement is car-
ried out in accordance with the warning in
the mortgage contract or by the way of cel-
ebration of a separate contract on satisfaction
of the mortgagee’s requirements and provides
for the possibility of: 1) transference to mort-
gagee of the ownership right to the mortgaged
property for the performance of the main
obligation (Article 37 of the Law), or 2)
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the rights of the mortgagee to sell the mort-
gaged property on its own behalf to any per-
son on the basis of the contract of sale (Article
38 of the Law).

The contract on satisfaction of the mort-
gagee’s requirements can be concluded in
the form such as: 1) a separate contract. In this
case, it ought to have a reference to the mort-
gage contract, and the latter — to the contract
of the main obligation; 2) the warnings on
satisfaction of the requirements of the mort-
gagee contained in the mortgage contract.
In this case, the mortgage contract ought to
refer to the contract of the main obligation;
3) the warnings that are in the mortgage con-
tract, which is the contract stipulating the main
obligation, legalized in the form of one docu-
ment (for example, a loan contract or a cred-
it contract). Any of these mentioned above
contracts is a legal basis for the registration
of the mortgagee’s right to real estate, which
is the mortgaged property, in accordance with
Part 1 of Art. 37 of the Law of Ukraine “On
Mortgage”.

The foreclosure by the mortgagee to
the mortgager's property, in practice, for
along time has found its place among the legal
consequences of violations of the contracts
secured by mortgage. It is considered as
a method of protection, appropriated by
the mortgagee as a creditor under the secured
mortgage contract, in the case of a possible
violation by the mortgagor of the secured
contract and acts exclusively in connection
with this violation. If the mortgager observes
the obligation secured by mortgage in a prop-
er manner, the creditor — mortgagee will not
have grounds for foreclosure of the mortgaged
property. The right to foreclosure is granted
by the law to the mortgagee as a mortgagor
for the secured mortgage contract exclusive-
ly in connection with the violation, in order
to satisfy his claims caused by this violation.
Foreclosure to the mortgage property is by
itself realization of the right of mortgage by
the creditor-mortgagee of real estate, the legal
consequence of violation of the secured by
the mortgage contract.
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AHHOTALUS

B crarbe paccMaTpUBAIOTCS BOIIPOCH!, CBSI3aHHEIE C ONPEEICHUEM CYIIHOCTH, 3Ha-
YEeHUS! TyaTbHOTO 00pa30BaHus, 0COOCHHOCTSIMU €r0 OPraHU3aIMOHHO-ITPABOBOTO 00e-
CrieYeHHMs Kak B YKpauHe, TaK U B HEKOTOPBIX APYrux crpanax. OcyliecTBIsieTcs aHa-
JIH3 HAYyYHOU JIUTEPaTypPhl U 3aKOHOJATEIBHBIX aKTOB TI0 BOIIPOCAM JIyalIbHOW CHCTEMbI
00pa3oBaHHsi, pACCMOTPEHA MPAKTHKA PeaTn3aiy MOICIH IyalbHOrO 00pa3oBaHUs B
Vrpaune, I'epmanun, Mongose, Kazaxcrane 1 HEKOTOPBIX APYIHX CTpaHaXx.

KuioueBsle c10Ba: Bhiciiee podeccHOHAIbHOE 00pa3oBaHue, JyalbHOe 00paso-
BaHue, JyajibHas MOJIENb 00pa30BaHMs, KOMIETEHTHOCTB, IpodeccuoHanbHoe 00paso-
BaHUe.

DUAL SYSTEM OF TRAINING OF PERSONNEL —
WAY TO THE QUALITY OF HIGHER EDUCATION
(ORGANIZATIONAL AND LEGAL ASPECT)

Polina REDINA,
Postgraduate Student at the Department of Administrative Law
of Yaroslav Mudryi National Law University

SUMMARY
The article deals with issues related to the definition of the essence, the value of dual
education, the features of its organizational and legal support both in Ukraine and in
some other countries. The analysis of scientific literature and legislative acts on the dual
education system is carried out, the practice of implementing the dual education model

in Ukraine, Germany, Moldova, Kazakhstan and some other countries is considered.
Key words: higher professional education, dual education, dual education model,

competence, vocational education.

IlocranoBka mpobuaembl. Pac-
CMaTpHUBAIOTCS BOMPOCHl O CYIIHOCTH
JIyajqbHOTO 00pa3oBaHMsA, OCOOEHHO-
CTSX €ro OpraHu3alMOHHO-IIPaBOBOIO
o0ecredeHus ¢ HUCIOAb30BAHUEM OIIbI-
Ta YKpauHbl U IPYTUX CTPaH.

AKTYyaJbHOCTh TeMbl HCCJIe/0Ba-
HUSl TOJATBEPXKAAETCS HOBU3HOW MpO-
OseMbl JyanbHOrO OOpa3oBaHUS U e
HEJIOCTATOYHOM HAy4yHOH M IpakThye-
CKOH pa3paboTaHHOCTHIO.

Cocrosinne Hcclie 0BaHMs.
B COBpPEMCHHBIX  YCJIIOBHUAX  BOIIPO-
Chl JyallbHOTO 00pa3oBaHus, 0COOCH-
HOCTU €ro OpraHu3alMd M IPaBOBO-
ro odecrieueHus NOIy4alT Bce Ooiee
AKTHBHOE OOCYXKJEHHE Ha CTpaHMIAX
Hay4yHOU nutepatypsl. [Ipu stom oco-
00e BHHMAaHHE YIENSICeTCS PACKPBITHIO
OTJENbHBIX  aCMEKTOB  3apy0e:kHOTO

OTBITa. DTH BOTIPOCHI PaccMaTpHBAIOT-
cs B paborax C. Amenunoii, Y. boitues-
ckoii, K. bynax, T. Ko3ak, b. Tunemasns,
T. IToctosH, B. Ilpuxoarko, E. SIkoBeH-
KO ¥ JIpyrux aBTOpoB. OJHAKO IIEJIOCT-
HOMl XapaKTepUCTHKH MpolieMa BHe-
JIpeHHs JyalbHOro 0Opa3oBaHUs, €ro
OpraHu3aIlMOHHO-TIPaBOBOTO obecrede-
HUs, B TOM 4HCIlie B YKpauHe, MoKa erle
HE MOJy4uia.

Ieabro u 3a1a4eil CTATHU SIBIISICTCS
paccMOTpeHNE 0COOCHHOCTEH Pa3BUTHS
CHCTEMBl JyalbHOTO O00pa30BaHUs Kak
B YKpauWHe, Tak M B JPYTHX CTpaHax,
€e OpraHM3alOHHO-IIPABOBBIX OCHOB,
3HAYeHUS] ¥ BO3MOXKHBIX MEPCIIEKTHB
pa3BUTHSL.

HN3n0keHue  OCHOBHOrO  Mare-
puaiaa. OnHOM M3 aKTyaJbHBIX MPO-
onem COBPEMEHHOTO ob1recTBa



