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3AIIIATA ITPAB HHTEJJIEKTYAJILHONU COBCTBEHHOCTH
TAMOXEHHOM CJTYKBOU COEJUHEHHBIX IIITATOB AMEPUKHA

Tumyp XAM3HUH,

actimpanT MHcTnTyTa mpaBa nmenn Braanmupa Crammca

Kitaccnueckoro npuBaTHOrO yHUBEPCUTETA,

cyabst KyiiOpimeBckoro paiiloHHOTO cyzia 3armopoxcKoi obmactu

AHHOTAIUSA

[poananusupoBansl nojaHoMouns TamoxeHHOH cimyx0bl CoenunenHbIx 1lITaToB AMepuku B cepe 3amuThl NpaB HHTEIICKTY-
AJIbHOM COOCTBEHHOCTH IPH TIEPEMEIIIEHUHI TOBAPOB Yepe3 TAMOKEHHYIO ITPaHHMILY, B TOM YHCIIC Ha COOTBETCTBHUE MojokeHusam Cora-
IIEHMS O TOPTOBBIX aCNeKTax IpaB MHTeIIeKTyanbHoi cooctBenHocTu (TPUIIC).
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SUMMARY

It was analyzed the powers of the US Customs Service in the field of protection of intellectual property rights when moving goods
across the customs border, including compliance with the TRIPS provisions.
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[ocTranoBka mpobiaembl. B Hacto-
diee Bpems npoOiema 3aluThl IpaB
UHTEJJIEKTyaabHOU COOCTBEHHOCTH
TaMOKEHHBIMU ~OpraHaMM IIpU  Iepe-
MEIEHUH TOBapOB Yepe3 TaMOKEHHYIO
TpaHHIly TOCYHAApCTB SIBISIETCS BEChMa
aKTyalbHOH. JlaHHBIH BOIIPOC JaBHO MpH-
o0pen MexxayHapoaHbIH xapakTep. OcHO-
BOTIOJIATAIOIIUM MEXKTyHApOIHBIM aKTOM
B JaHHOU cdepe sBisercss Coramenue
O TOPrOBHIX AacIlleKTax MpaB Ha HHTEI-
JIEKTYallbHYl0 COOCTBEHHOCTH (Jajnee —
TPUIIC), comeprkaiiee, KpoMe HpPOUETO,
MOJOKEHNST O 3allUTe NpaB MHTEJUIEK-
TyanbHOW coOcTBeHHOCTH. OIHMM U3
WHCTPYMEHTOB 3alllUTHl TpaB HHTEI-
JIEKTYaJIbHOW COOCTBEHHOCTH SIBIISFOTCS
MEphl, TMPHUMEHSIEMblE TaMOXXEHHBIMH
OopraHaMy rocylapcTB IIPH NEPEMEICHUI
TOBapOB UEpPE3 TPAHUILY. ITOMY BOIPOCY
nocssieH p. 4 u. [1I TPUTIC «Crenmans-
HbIE TPeOOBAHMS K MEepaM Ha TPAHUIIE».

TamoxxenHast ciyx06a CoeqMHEHHBIX
raroB Amepuxu (manee — CIIA) npu-
3HaHa HauOojee pa3BUTOH, COIIACHO
KiIaccuukanun BcemMupHOH TaMoXeH-
HOW opraHum3zauuu. VIMeHHO mO3TOMY
0c000r0 BHUMaHHUS 3aCIIy)KUBAET NPAKTH-
Ka TamMO)XeHHoro perynupoBanus CILIA
B c(hepe 3aUThI IPAaB HHTEIUICKTYaIbHON
COOCTBEHHOCTH.

AKTyaJIbHOCTh ~ TeMbI  HCCJI€/10-
BaHUS  TIOATBEPXKAACTCS  HAJIMYUEM
3aKperuieHHoro B TaMOXE€HHOM KOJeK-
ce YKpauHbl MeXaHH3Ma 3allUThl IIpaB
MHTEIUIEKTyallbHOU COOCTBEHHOCTU MPHU
TIePEMEIICHNH TOBApPOB UEpPe3 TaMOXKEH-
HYI0O TEPPHUTOPHIO YKpaWHBI, IOCTOSH-
HBIM pPa3BUTHEM JaHHOTO MEXaHU3Ma
B CBSI3U C aaNTaIell yKPaAamHCKOTO 3aK0-
HOJIATeNIbCTBA, HAJIMYUEM NOTpeOHOCTH
MHPOBOTO COOOIIECTBA B YCHJICHHH MeEp
T10 3aIUTe MPaB WHTEIUIEKTYyaIbHOH c00-
CTBEHHOCTH TaMOXXEHHBIMH OpraHaMu
HpH NIepEeMEICHIH TOBAPOB.

Cocrosinue mucciaegoBanus. OmnbIT
pabotsl TamoxeHHO# ciyx0b1 CILIA 1o
OXpaHe MHTEICKTYaJbHOH COOCTBEH-
HOCTH M3y4alicsi HEKOTOPbIMH OTeue-
CTBEHHBIMH yueHbIMHU. Cpeam HUX clie-
nyet Ha3Bath B. XKapoma, T. llleBenena,
W. Bacunenxko, B. JIpo6si3ko, I. Armpo-
IyKa.

Heanio n 3aga4deii cTaTbM SBISIETCS
HCCIIEJ0BaHUE ITOJIHOMOYUI TaMOKEHHOMN
ciryx0b1 CIIIA 1o oxpane mpaB MHTEN-
JIEKTYaJIbHOI COOCTBEHHOCTH B paspese
00BEKTOB NpaB HMHTEIUIEKTYaIbHOH cO0-
CTBEHHOCTH, AHAJIN3 IOJHOMOYMH JaH-
Horo oprana Ha coorBerctBue TPUIIC,
BBISIBJICHHE 3aKOHOMEPHOCTEH M MPUYUH
e€ 2 pexTuBHOCTH B TaHHOI chepe.

H3n0:keHne OCHOBHOIO MaTepHa-
ga. TamoxenHas ciyx6a CHIA — st0
TOCYNapCTBEHHBII OpraH, KOTOpBIN pery-
JMpYeT MNpoLecc HMMIOPTa M HKCHOpTa
toBapoB Ha Tepputopun CILIA, 3aHu-
MaeTcs YNpaBICHHEM W HaOrofeHHEM
32 NpUOBITHEM U OTIPABICHUEM JIOZCH
U TOBAapOB Ha TaMOKCHHOH TEPPUTOPUH
CILIA [1, c. 64]. Bmecte ¢ TeM TaMOXKeH-
HBIC OpraHbl HAJICJICHBI IMOJIHOMOYHIMHU
obecreynBaTh COOMIONCHHE HE TOJBKO
TaMOXXCHHBIX 3aKOHOB M KOHTPOJIHMPOBATH
B3MMaHHE TaMO)KCHHBIX IOIUINH, B 30HY
HX OTBETCTBEHHOCTH BXOJHT TAKXKE KOH-
TPOJIb HCHONHEHHs BceX (enepaibHbIX
3akoHOB Ha rpanurne CIIA [3].

B cBoeit nesrenpHOCTH 1O OXpa-
HE MHTEICKTYaJIbHONH COOCTBEHHOCTH
tamoxeHHas ciyxba CIIIA TtecHo B3a-
HNMOZEHCTBYET C TAaKMMH TOCYIapCTBEH-
HBIMH OpraHamu, kak komuccus CIIIA no
MEJK/lyHapoiHO# ToproBie, deepasibHOE
Oropo paccnenoBanuii (mamee — OBP),
TIOJINIIMSA, ¥ BBITIOJHSACT CBOM (DYHKIIMU Ha
OCHOBE COTPYAHHYECTBA C BIIaJIelbLIAMU
3aperucTpUPOBAHHBIX MPAB.

B pamxkax mpaBoBoii cuctemsr CIIA
TamoxkeHHasi ciayx0a M CyIbl SBISIOTCS
KOMITETEHTHBIMHU OpraHaMH, KOTOPBIM ITpe-
JIOCTABJICHBI MTOJIHOMOYHS YCTaHABINBATh

HapyHmieHus. Kax aZ[MI/IHI/ICTpaTI/IBHbIﬁ



I UNIE 2019

OpraH C IMOJULENHCKUMU MOJTHOMOYHAMHI
Tamoxennas ciyx6a CLIA umeeT npaBo
yCTaHaBIMBaTh (DAKT HapyLICHHs TOBap-
HBIX 3HAKOB (TOPrOBBIX MapoK) U aBTOP-
CKOTO IpaBa B COOTBETCTBHHU ¢ TapudHbIM
aktom 1930 r., Aktom Jlenxama 1946 r.
1 AKTOM MO aBTOpPCKHM mpaBam 1976 r.
TamoxenHas ciayx6a Kak aaMUHHCTpa-
TUBHBIA OpraH HE MMEET IIOJIHOMOYUIL
BBEIHOCHUTH OIPEICTICHNSI O HapyIICHUN
nareHToB. CynaM NpeaocTaBlIeHbl Ipak-
JTAHCKHUE U YTOJIOBHBIE ITOTHOMOYHS OTHO-
CHUTEIILHO JIF00OT0 BH/IA NPOMBIIIICHHOM
COOCTBEHHOCTH, B TOM HYHCJIC TAaTEHTOB
[5, c. 334].

Jns  3aiuThl  aMEpPUKAHCKOW Ipo-
MBIIUIEHHOCTH W TIOTpeOuTesneil Tamo-
keHHas cinyx6a CHIA mocrosHHO ycu-
JIMBAeT KOHTPOJb Ha rpanuue. Jis storo
pa3pabarbIBalOTCsl HOBBIC IIPaBUJIA U BHY-
TPEHHHE TUPEKTHBEI, COBEPIICHCTBYIOTCS
YCTAQHOBJICHHBIE MTPOIIEAYPHI.

B cooTBercTBHM ¢ HOpMaMmH 3aKOHO-
JIaTeIbCTBA, TAMOJKEHHAs CiIyxk0a mpeso-
CTaBIISIET 3AIIUTY OOBEKTaM, JJIsI KOTOPBIX
¢denepansaeiM  mipaBuTenscTBoM  CIIIA
IIPelyCMOTPEHa PEruCTpaLys. ITo TOBap-
HBIE 3HAaKH, aBTOPCKHE MpaBa Y MaTEeHTHI,
a Takke (QUPMEHHbIE HAMMEHOBAaHUS,
perucTpanust KOTOpbIX  (enepaibHbIM
MPaBUTEILCTBOM HE MPEAyCMOTpeHa [2].

[latents peructpupyrorcs B Bemom-
CTBE 10 TMATEHTaM M TOBApPHBIM 3HAKaM
nemapramenta toprosan CIIIA. Tosap-
HBIE 3HAKH PETHCTPUPYIOTCS B INIABHOM
peecTpe JaHHOTO BEJOMCTBA, aBTOPCKHUE
IpaBa — B BEIOMCTBE 10 aBTOPCKHUM IIpa-
Bam OubmmoTexn koHrpecca CIIIA.

Tamoxennas cimyxb6a CLIA obecne-
YHMBAeT 3aIUTy MpaB OT HE3aKOHHOIO
BBO3a TOBapoOB, KOTOPblE HMEIOT He3a-
KOHHBIE WJIM KOHTpa(aKTHbIE TOProBbIC
MapKH, CepTUGUKAINOHHBIE MAPKH U KOJI-
JIEKTUBHBIE TOProBble Mapku. TamMokeH-
Has ciayx0Oa CILA 3amuimaer, riaBHbIM
00pa3oM Te TOProBbIe MapKu, IpaBa Ha
KOTOpbIE TPEIBAPUTENIHLHO 3apETHCTPU-
poBanb!l B BenoMcTBe 1o matenTam u TOp-
TOBBIM MapKaM JIeNapTaMeHTa TOPTOBIN
CIHIA (US Patent and Trademark Office),
€CIIM TOJIKO MapKa He siBisieTcsi oOre-
W3BECTHOM TOProBOW MapKoH, KOTOPOH
obecriedeHa rpaBoBasi OXxpaHa 0e3 mpef-
BapUTENILHON PErucTpalyuy IpaB Ha Heé
B yKa3aHHOM BenomcTse.

TpeboBaHus K perucTpanud TOPro-
BbIX Mapok B TamoxxenHo# ciyxoe CLIA
JIOCTaTOYHO JeTalnu3upoBaHbl. Perucrpa-
LIMsI OXBAaThIBACT KOHKPETHBIH Ki1acc Ju0o

KJIacChl TOBAPOB, JICHCTBYET Ha MPOTSIKeE-
Huu 10 IeT U MOXKET IMPOJIATHCS.

Taxke B HEKOTOPBIX CIydasx BBO3a
KOHTpa(aKTHBIX TOBapoB TaMO)KeHHast
ciryx6a CIIA MOXeT HPUMEHUTb MEpbI
10 OTHOIIEHUIO K TOPTOBOW MapKe, IpaBa
Ha KOTOPYIO 3aperucTpupoBaHbl Ha dere-
paJlbHOM YpOBHE, AK€ €CIH OTHOCH-
TEJbHO JIaHHOW MapKU HET JeicTBYOIEeH
3aMucy B TAMOXKEHHOM oprane [4, c. 144].

Tamoxennas cnyxba CIIA obecre-
YKMBaeT 3al[UTy IpaB B Cllyyae HE3aKOH-
HOTO BBO3a TOBAapOB, KOTOPBIE HAPYIIAIOT
aBTOPCKHUE IIPaBa, BKIIOUAsi U MUPATCKUE
ToBapsl. TamoxkeHHas ciyx0a CIIA
3aIIUIIACT, KaK PABHUJIO, TOIBKO T€ 00b-
€KTBHl aBTOPCKOTO TIpaBa, KOTOpBIE OBLIH
3aperucTpupoBanel B TaMOXeHHOM
ciryxx6e CHIA. TpeboBanust K perucrpa-
UM OOBEKTOB aBTOPCKOTO IpaBa TaKKe
JI0OCTAaTOYHO JIE€Taau3upoBaHbl. Perucrpa-
LIUs IPOU3BOUTCS OTHOCHTEIILHO OJTHOTO
oObekrTa, aeiicTByeT 10 J1eT 1 MOXKeT ObITh
npojpoikeHa (4, c. 145].

Perucrpaunst GpUpMEHHBIX HaUMEHO-
BaHuii Ha QenepanbHom yposue B CIIA
HE MpeaycMOTpeHa. Tem He MeHee Hau-
MCHOBAaHHE WM (UPMECHHBIA CTHIIb,
HCTIONB3yeMble 1T 0003HAYEHHsI TPOU3-
BOJUTEIIS WM TIPOJIAaBIa HE MEHee MIeCTH
MECSIEB, MOTYT OBITh ITOCTABJIEHBI Ha
yuer B TamoxeHHOHU ciyx0e CIHIA. ITpu
9TOM CJIOBAa WJIM M300paKeHUSI, WCIIOIb-
3yeMbleé B KauyeCTBE TOBapHBIX 3HAKOB,
HE3aBUCHUMO OT TOTO, 3apETUCTPUPOBAHBI
OHM WIIN HeT B BexgomcTBe mo mareHTam
1 TOBapHBIM 3HaKaM, He IPHHUMAIOTCS Ha
y4eT B KauecTBe ()MPMEHHBIX HAMMEHOBA-
HUH.

[IpaBo Ha perucrpanuio B TaMOXHE
(GUPMEHHBIX HAMMEHOBAaHMII HMMEIOT He
TOJNBKO HALMOHAJBHBIC IPOU3BOTUTEIIN
CIIA, #O M mHOCTpanHble. PupmeHHOE
HaNMEHOBAHHE JIOJDKHO OBITH OITyOIHKO-
BaHO B (eJIepaIbHOM PEEeCTpe U TAMOXKEH-
HOM OroJUIeTeHe, YTOOBI Y 3aMHTEPECOBaH-
HBIX JIAI ObUTa BO3MOKHOCTH OCIIOPHUTH
MIOCTaHOBKY Ha Y4eT B TAMOXKHE.

Eciau ToproBas mapka, (upmeHHOE
HalIMEHOBaHME WIIM AaBTOPCKHE TMpaBa
MOCTABJIEHBI HA yUET, TO TAMOXHS UMEET
MOJTHOMOYMSL HE INPOIyCKaTh WIIN 3aJep-
JKHMBaTh TOBAPbI, KOTOPbIE HAPYIIAIOT Mpa-
Ba, MPOIIEANINE PErucTpaluio. 3aluTa
TOProBBIX MapoK, GUPMEHHBIX HAUMEHO-
BaHMH M aBTOPCKHUX IPaB PerIaMEHTHPO-
BaHa p. 133 TamokeHHBIX TIpaBuUI [2].

JeiicTBMST TaMOXXHM 1O 3alIHUTe
TOProBbIX MapoK. TaMO)XEHHBIA OpraH

BBEIHOCHT OIpE/CIEHHEe O HapyIIeHUH
TOProOBBIX MAapoK (TOBapHBIX 3HAKOB).
IIpenycMOTpeHO TpU YPOBHS Hapylle-
HUA: KOHTpadakius, CXOXKECTb, BBOJIS-
mas B 3a0JyXJICHUE, U «CEePBIil PBIHOK»
(mapasmenbHbIi uMOoOpT) [5, ¢. 335].

Eciau BBO3UMMBIE TOBapbl SBISIOTCA
MOJICIBHBIMU, COAEPIKAT TOBAPHBIN 3HAK,
Ha UCIOJIb30BAHUE KOTOPOTO OTCYTCTBYET
paspernieHre COOCTBEHHHKA, TaMOXKeH-
Hasl CIy)k0a MOXKET HAJIOKHUTH apecT Ha
TaKOM TOBap M HANPABUThH JIMILY, KOTOPOE
BBO3UT TaKoOW TOBap, yBEIOMIICHHE 00
apecre. ToBapbl, B KOTOPBIX HCIIOIB30-
BaH MOJICNIBHBIN 3HAK, YHHUYTOXAIOTCS,
€CIIM TOJJICIIbHBIN 3HAK HE MOXET ObITh
yCTpaHeH, Ju00 TOBapbl HCIOJIb3YHOTCS
MPaBUTEIbCTBOM, MJIM HAIPABIIAIOTCS HA
0J1arOTBOPUTEIIBHbIC LIEJIU C pa3pelIeHHs
mpaBooOanaTessl.

ToBapbl, KOTOpbIE HMEIOT 3HAaKH,
XapaKTepU3yHOIHecs «CXOKECTBIO,
BBOJSMICH B 3a0myxaeHue», C TOBap-
HBIMH 3HaKaMH, 3aperHCTPUPOBAHHbI-
Mu B BenomcrBe u TaMOXEHHOM CITyK-
0e, MEpBUYHO TMOUISKAT 3aJePKAHUIO.
TaMOXHSI TUCEMEHHO YBEIOMIISIET JIUIIO,
KOTOpOE BBO3HT TOBAp, PO 3aJepiKaHue,
HPEIOCTABIACT TAaKOMY JIMILy BO3MOXK-
HOCTb JI0Ka3aTbh, YTO OHO MOJIy4MsIa pa3-
pelieHue oT npaBoodIaaTes oo, eciu
He ObLIO CITydaeB MoA00HOTO 3aaepKaH s
paHbllle, OHO YHHYTOXXUT 3HAK, KOTOPBIi
Hapymaer npaso. JIuio, KoTopoe BBO3UT
ToBap, umeet 30 qHE 17151 0CBOOOKICHUS
cBoero ToBapa. Eciu ToBap He 0CBOOOXK-
JTaeTcsl B yKa3aHHBIA CPOK, OH apPEeCTOBBI-
BaeTcsl.

B omnpenenennsix ciaydasx TamoxkeH-
Hasl CTy’)k0a MOXKET HAJIOKHTH apecT Ha
TOBap, KOTOPBII paccMaTpuBaeTcsl Kak
OTHOCSIIIIAACST K «CEPOMY PBIHKY» HIIH
napauieIbHOMY BBO3Y [5, c. 338].

JeiicTBUST TaMOKHM 1O 3allu-
Te aBTOpcKoro mpasa. OrmpeneneHue
MMPATCTBA OTHOCHTEIBHO aBTOPCKOTO
npaBa SBJISETCS KOMIUIEKCHOW Ipooiie-
MO#. OCHOBHO# KpUTEpUll — HECaHKIIHU-
OHHPOBAHHOE CXOJCTBO (B 3HAYMTEIILHON
Mepe) 00beKTa, OXPaHSIEMOTr0 aBTOPCKUM
npaBoM. YTOOBI YCTaHOBUTH HapyIICHHS
aBTOPCKOTO TIpaBa, HEOOXOAMMO JOKa-
3aTh BIAJICHUE aBTOPCKHUM TIPABOM U (hakT
KorupoBaHus [5, c. 336].

3ammra aBTOPCKHUX TpaB TaMOXKeH-
HOM CiryK00i1 COCTOUT B CIIEAYIOLIEM.

Ecmn TamoxeHHast cimyx0a yBepe-
Ha B TOM, 4TO MMIIOPTHPYEMbIE TOBaphI
HapywmawT (enepasbHO 3aperucTpUpoO-



BaHHOE€ aBTOPCKOC IIpaBO U aBTOPCKOE

npaBo, 3aperucTpupoBaHHoe B Tamo-
JKEHHOU ciry»0e, ToBap OyleT apecTOBaH.
Jlaxe ecnu TOBap HE 3aperucTpUpOBaH
B TamoxeHHOH ciyx0€e, B JaHHOM ClTy4dae
OH TaKxke Oy/IeT apecTOBaH.

Ecnu umnoprupyemslil TOBap BbI3bI-
BaeT TOJO3PEHHE OTHOCHTEIBHO 3HAYH-
TeNBEHON CXOoKecTH, TaMOo)KeHHas! CIryxk0a
MOXET €ro 3ajepxars. VimMmoprep mMeer
BO3MOXKHOCTb TIPH3HATh WJIM OTPHUIATH
HapylIeHHe aBTOPCKHX IIpaB, MOXET Ha
npotTsukeHu 30 aHeld OTBETUTh Ha yBe-
nomieHre TaMO)XEeHHOH CIry’KObl O KOH-
¢uckannu. [Ipu oTCyTCTBUM BO3pasKCHUH
TOBap CYMTAETCSI TaKUM, KOTOPbIH Hapy-
maeT aBTopckoe npapo. Ecimu ummoprep
He npu3HaeT (akra HapyuieHus, Tamo-
JKeHHast ciryk0a yBelnoMmisieT cOOCTBEH-
HHUKa aBTOPCKOTO MpaBa U MPEeIOCTaBISAET
eMy o0pasern UMIIOPTHPYEMOTO TOBapa.

B cBoro odepens, ecinu cOOCTBEHHHUK
aBTOPCKOTO IIpaBa CYHUTACT, YTO TOBAp
HapylIaeT ero MmpaBo, OH MOXKET MOAAThH
MMUCEMEHHYIO 3asBKy B TaMO)KEHHBIH
opraH ISl 33/Iep)KaHusl TOBapa, a TaKKe
obecreynTh ero XpaHeHHe Ha IPOTSHKE-
Huu 30 1HEH mocie yBeIOMIICHHUs, YTOOBI
o0e30macuTh UMIIOpTEpa WM COOCTBEH-
HHMKa UMIIOPTHPYEMOI'0 TOBapa OT KaKHX-
1100 yOBITKOB JIMOO Bpesia, KOTOPbIE BO3-
HHUKAIOT B CBSI3U C 3aJICpIKaHUEM TOBapa
TAMOXXEHHBIM OPT'aHOM, €CJIM BBISICHUTCS,
YTO TOBAp HE SIBISICTCS KOMHEH, KOTopast
HapylIaeT aBTOPCKUE MpaBa.

Ecnyi coOCTBEHHHK aBTOPCKOTO MpaBa
HCTIONB3YeT CBOE MPaBO IMOJaTh MUCHMEH-
HYIO 3asIBKy U IPEIOCTaBUT OOecIieueHne,
UMIIOPTEPY U COOCTBEHHUKY TOBapa JaéT-
cs1 30 nHe# Ay NpeoCTaBICHUs 0TI0N-
HUTEIBHBIX J0Ka3arenbeTB [5, c. 339].
B xome paccinenoBanus 00e CTOPOHBI
MOT'YT HPEJCTaBUTh IOPUANYECKHE 3aIlu-
CKH — KpaTKoe H3JIOKEHHEe MO3ULNii,
UH(OPMALIUIO B TTOJJICPIKKY HCKITIOYECHHS
WIN paspelieHusi BBo3a. Ha Bnaznenbla
ABTOPCKOTO TIpaBa BoO3JIaraetcst 00s3aH-
HOCTB JIOKa3aTh 000CHOBAHHOCTH HCKITIO-
4yeHus BBO3a ToBapa. Ecim ycraHoBieHO,
YTO y WUMIOpTEepa HE OBUIO OCHOBaHWI
roJarath, 4To €ro JAEHCTBHS HapyIIaloT
3aKOH, TO MOXET OBITH pa3pelleH BBIBO3
TOBapOB, HAPYIIMBIINX aBTOPCKOE TPaBo,
B CTpaHy-3Kcrioptep [2].

ToBap, KOTOPbIi OB IEPBUYHO Ki1ac-
cu(UIMPOBaH KaK BO3MOXKHAS ITUPATCKast
konus (esiepabHO 3apEerHCTPUPOBAHHO-
ro aBTOPCKOrO MpaBa, 3aperuCTPUPOBAH-
HOro TaKkxke B TamoxeHHO ciyxbe, mos-

JIEKUT KOH(PUCKALMH, €CITH YCTAHOBIICHO,
YTO OH HapyIIaeT aBTOPCKHUE TpaBa. ToBa-
pbl, TEPBUYHO KIACCH(HUIUPOBAHHbBIC
KaKk BO3MO)KHAsI ITUparckasi Komust ¢ene-
pasbHO 3apErHCTPUPOBAHHOTO ABTOPCKO-
ro TpaBa, HO HE 3aperHCTPHUPOBAHHOTO
B TamoxxeHHOH cmyx0e, He TIoIeKaT
KOH(HCKaIMK WK apecrty [5, c. 339].

Hcnonb3oBaHue  KOH(PHUCKOBAHHBIX
TOBapOB  CTPOr0  pErIaMEHTHPOBAHO.
IIpenmetsl, KOH(UCKOBaHHbIE 3a HapyIlIe-
HHUE aBTOPCKOTO IIPaBa, YHUUTOKAIOTCA.

Tamoxkennas ciyx6a CIIA no co6-
CTBEHHON WHUIIMATHBE MOXET HadaTb
OJHOCTOPOHHHE TNPHHYAUTEIbHBIE JAeH-
CTBHA 10 3aJCpXKAHUIO WM apecTy
TOBApOB, MPHUMHSAIOMNX YOBITKHA. Tamo-
JKEHHBIH OpraH MOXKET IMOoydaTb HH]Op-
MaIuIo, KOTopast Mo3BOJISIET HauaTh MpH-
HYINTEIbHbIE JEUCTBHS JIOHKHOCTHBIM
JMLOM TaMOKeHHOro oprana. Ilpu 3tom
TaKHe OJHOCTOPOHHHE JCHCTBHS MOTYT
OBbITh OCYILIECTBIICHBI JQXE €CIIM TOBap-
HBII 3HAaK WM aBTOPCKOE TPaBO 3aperu-
CTpUPOBaHbI (heiepaibHO, HO HE 3aperu-
cTpupoBaHbl B TaMOXXEHHOH Ci1y)Oe.

Tamo)xeHHBIN OpraH MOXKET JIeHCTBO-
BaTh IOCIE MOIyYEHHs 3asBKH OT COO-
CTBEHHHKA aBTOPCKOTO IpaBa MIH TOBap-
HOTO 3HaKa Ha OCHOBAaHHWU «EIMHUYHOTO
ciyyasi». IlpaBooOnmamarens MOXeT Tpe-
0oBaTh OT TAMOXXEHHOTO OpraHa apecTa
TOBapoB, KOTOpPBIE, KaK OH TI0JI03PEBACT,
OynyT mmroptupoBaHbl B CoeqMHEHHbIC
[Irarel ¥, MO €ro MHEHWIO, NPUYHHAIOT
yuiep0 ero ToBapHOMY 3HAKy HJIM aBTOp-
CKOMY TIPaBY.

JeiicTBUsI TaMOXKHM 10 3amIATe
nareHToB. Ilarentsr CIIA peructpupy-
10TCs B BeZloMCTBE MaTeHTOB M TOBAPHBIX
3HAKOB Ha JFO0OH TOJIe3HBIH IpoIlecc,
MEXaHH3M, COCTAB BELIECTBA 100 J11000e
HOBOE€ U TIOJIE3HOE YCOBEPIIEHCTBOBAHHE
takoBbiX. B CIIA BbeImatoTcs Tpu BHOA
TAaTEHTOB: Ha TOJIE3HOCTh, HA TPOMBIII-
JICHHBIH 00pasel], Ha HOBBIH COPT pacTe-
HUH.

OTHOCHTEIIFHO TATeHTOB TaMOXKHS
UMEEeT MEHbIIE IIOJHOMOUYMH, YeM [0
TOBapHbIM 3HaKaM, (UPMEHHBIM Hau-
MEHOBaHUSAM WM aBTOPCKHM IpaBaM.
TaMOXHS HE YNOJHOMOYEHAa BBIHOCHTH
OIIpE/IeNICHNs] O HapyLIEHUH IaTeHTOB.
W narenroobnajarenb HE MOXET BHECTH
MATeHT B PEECTP TAMOXKHH.

TaMOXHSI BBINONHSAET TPHUKA3El O
3aIpeTe BBO3a TOBAPOB, BBLAAHHBIC Mex-
IyHapomHOH Toprosoii komuccueir CIIIA
(ITC), m ocymecTBIseT KOHTPOIb 3a
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nareHTamu. Komuccust CILIA mo mexmy-
HAapOJIHOIl TOPTOBIJIE W3/aeT MpPHUKA3bl 00
HCKIIFOYEHUH HMIIOPTUPYEMOH TPOIyK-
uuu, Hapyaroueil narent CLIA.

Pemienust Ha 3amper BBO3a TOBapoOB
ITC BbImaroTcsi, B TOM 4Hcle, B cilydyae
BoisiBieHuss  Komuccuedd — HapylieHUi
MaTeHTOB. TaMOXHS MOXET 3arpeTUTh
BBO3 TOBAPOB, HAPYMIAIONINX ITaTCHTHI,
B COOTBETCTBUH C perrenneM Komuccnu o
3ampeTe BBO3a. ApPECT pa3penraeTcst Ipu
HAJIM9IWHU PENIeHNs Ha 3alpeT BBO3a B TOM
cilydae, €cliH COOCTBEHHHK, HMIIOPTEp
100 Tpy30MOITydaTelb paHee IMBITAINCH
BBE3TH TOBap, M B BBO3E TOBapa OBLIO
OTKa3aHO, a uMIoprepy ObUIO BbIJIa-
HO TIMCBMEHHOE YBEJIOMIICHHE O TOM,
YTO ClIeyIoIas MONbITKA BBE3TH TOBAp
MIPUBEIET K €ro apecty M KOH(pHCKaLUH
[5,c.337].

ITarenToo0Onanareis obpa-
TUTBCS B TAMOXKEHHYIO CIIY)0y C MpPOCh-
00if TPOM3BECTH JOCMOTP HMIOPTHPY-
eMBIX TOBApOB, HAPYIIAIOMHUX, MO €ro
MHEHHIO, TTaTeHT. TaMOXKHS TocMaTpHuBa-
€T TOBaphbl, COOOIAET MaTeHToO00aIarTe-
JIFO AIMSL 11 aJIpeC TT0JI03PEBaEMOT0 UMITOp-
Tepa. Takol KOHTPOJb OCYIIECTBISETCS
OT UMEHU COOCTBEHHMKOB IATEHTOB JUIS
nonmydeHuss  MHGopMamuu.  TaMOXKHS
HE 3aJep)KMBAeT KaKylo-JIMOO MHapTHIO
TOBAapOB, OCYIIECTBIISAS TaKOW KOHTPOIIb,
a Jjumb OepeT 0O0pas3lbl TOBAPOB JUIS
YCTaHOBJIEGHHS BO3MOXKHOTO  Hapylile-
HUs. Pesynbrarel KOHTPOJIS MOTYT OBITH
HCTIOJIb30BAaHBl B KaueCTBE OCHOBAHUS
JUIs BO30y ) ieHus ciynranuid B Komucenu
00 Mo/Iauu MCKa B CYII.

Tamoxennass cmyx6a CLIA wumeer
Takue xe nosHomouwnsi, kak @bP u monu-
ust. DTO apecT, KOHPHUCKAIHS, paccieno-
BaHHE YTOJIOBHBIX JIeJI, IPOBEICHUE OIle-
patuBHOI (cekpeTHON) paboThl. TaMoXKHS
MIPOU3BOANT pPAacCIeNOBaHUs, €CIU eCTb
I10/103PEHUS, YTO UMIIOPTUPYEMBIH TOBAp
BBE3CH ¢ HapyleHusiMu. Eciu B mpouec-
Ce pacciefioBaHMs JJOKa3aHbl IPOTHBO-
NIpaBHbIE JICHCTBHS, TO HMMIIOPTEPY HE
BCerjJa TPO3UT YTOJIOBHOE HaKa3aHHE.
Bo3MOXXHBI ¥ TPa’KAAHCKHE CAaHKIINH.

BriBoabl. Tamoxkennas ciyx6a CLIA
MPUHUMAET MEpHI 0 3aIIUTe TOBAPHBIX
3HAKOB, aBTOPCKUX IPaB, MaTCHTOB, a TaK-
ke (PUPMEHHBIX HANMEHOBAHUH.

JUts  TpHUHSATHS  COOTBETCTBYIOIINX
Mep TOBapHBIE 3HAKH, aBTOPCKHE TpaBa
n (UpPMEHHbIC HAMMCHOBAHUS JIOJKHBI
OBbITh 3aperucTpupoBaHbl B TaMoXeHHON
ciryxoe.

MOXKET
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Ecnu TamoxeHHbIH opraH (J0/KHOCT-
HOE JINIO) NPHUJIET K BBIBOAY 00 OJHO-
3HAQYHOM HApYyLIEHHHU TIPaB Ha TOPrOBYIO
MapKy, aBTOPCKOE MPaBo WM (pUpMEHHOE
HaMMEHOBAHHUE, TOBAPHI MOUIEKAT apecTy
1 KOH(HCKALUH.

Ecnn ke HapylieHHE COMHHUTEIIBHO
(cXOXKeCTh TOBApHOTO 3HAKa, OOBEKTa
ABTOPCKOTO TIpaBa), TO TOBAP 3a/ICPKUBa-
ercst Ha 30 KaleHIapHBIX JHEH, Ha Tpo-
TSDKCHHH KOTOPBIX COOCTBEHHHK TOBapa
HMeET BO3MOXKHOCTD JI0Ka3aTh 3aKOHHOCTb
HCIIOJI30BaHUS OOBEKTa MHTEIUICKTYallb-
Hoit cooctBeHHOCTH. COOCTBEHHHUK TOBapa
He JIMILICH paBa 00paTUThCS B CYJ] C HCKOM
00 0CBOOOKICHHUH BELIN.

TamoxeHHast ciayx0a HMEeT IIUPO-
KH€ TOJHOMOYHUS MO CaMOCTOSITEIbHOMY
BBISIBJICHUIO HAPYLICHUH MPaB WHTEIUICK-
TyaJIbHOW COOCTBEHHOCTH M IPUHSTHIO
K COOTBETCTBYIOIIMM TOBapaM aHaJOTHY-
HBIX Mep Jaxe 0e3 perucTpanuu o0beK-
TOB HMHTEJUICKTYaJIbHOH COOCTBEHHOCTH
B TamoxxeHHOI1 ciry»x0e (ex officio).

OTHOCHUTENIBHO TATCHTOB MOJHOMO-
yrst TAMOXXCHHOH CITy»KObI OrpaHUYCHHBI.
OTO, MPEkK/IE BCEro, BHINOJIHCHUE Hpe[-
nucanuit  MexayHaponHOW — TOProBoit
xomuccun CIIA o 3ampere BBO3a TOBa-
POB, HAPYILIAIOUINX TATEHTHI.

Taxke 1O mpochkbe mareHTooba-
Jareis TaMOXKHS MOXKET JOCMOTpPETh
OIPE/ICJICHHBIE TOBAaphbl, IPEIOCTABUTD
COOTBETCTBYIOILYI0 HH(OPMAIIUIO TATEH-
TOOOJAAATENI0 C IEIbI0 YCTAHOBJICHHS
BO3MO)KHOTO HAapyLICHHST W TPUHSITHS
COOTBETCTBYIOIMX MEp I10 3aIUTE B CIIy-
Yae yCTAHOBJICHHS TAKOTO HAPYIICHHUSI.

VkazaHHbIC OITHOMOUHs TaMOXKEHHOM
ciry0b1 CIIIA COOTBETCTBYIOT TTOJI0KEHHU-
aM p. 4 «CrienpanbpHble TpeOOBaHHS OTHO-
CHUTEJIbHO Mep Ha rpanuiey». Pasmuuune mo
CpOKaM IIPUOCTAHOBJICHUSI TAMOXKEHHOTO
odopMIIeHHsT TOBApOB OOYCIIOBICHO, Ha
Hall B3DIAA, LIMPOKUMH aJMHHHCTpA-
TUBHBIMU TIOTHOMOYMSIMU  TaMO)KeHHOIt
ciykObl ¥ OTCYTCTBHEM HEOOXOJMMO-
CTU TIOJNy4aTh JIOKA3aTelIbCTBA HMHHIHMA-
LUK CyAeOHOW MpOLEAyphl 3aIIUThl [PaB
MHTEJICKTYaIbHON COOCTBEHHOCTH.

O dextuBHOCTE TaMOXKEHHOI CITy K-
661 CIIJA 1o 3amuTe npaB MHTEIUICKTY-
QJILHOW COOCTBEHHOCTH 00YCIIOBIICHA, HA
Halll B3IV, €€ BeCbMa LIMPOKUMHU “‘eX
officio” monmHomoumsimu. JlanHast ciryx6a
o0beanHsET B ceOe MOTHOMOYUS 1 IPaBO-
OXPaHMUTEIBHOTO OpraHa, UMeeT IMOJHO-
MOYHMSI pacciIeOBaHUS, OCYLIECTBICHHS
ONEPAaTHBHON JESTEIBHOCTH, MOIHOMO-

YMs MO YCTAHOBICHHUIO (akTa Hapylie-
HUI HHTEICKTYaIbHOH COOCTBEHHOCTH,
AKTHBHO COTPYAHHYACT C BIaCiIbLIAMH
3aperuCTPUPOBAHHBIX MpaB. Komruieke
TaKuX aJMHHHUCTPATUBHBIX IOJHOMO-
YK, B3aUMOJICHCTBIE C HHBIMHU rOCY/Iap-
CTBEHHBIMHM OpraHaMu (IpOKypartypa,
OBP, monmumust) ¥ mpaBooOIaIaTeNsIMHU,
HaJIM4he HeoOXOAUMOW HUH(PACTPYyK-
Typbl (BEJEHHE COOTBETCTBYIOIIMX 0a3
NaHHBIX, HAJIUYKE JTabopaTopuil u T. 1.)
no3BoisitoT TamoxkenHou ciyx6e CLIA
9GGEKTUBHO  OCYIIECTBIATH  3aIIUTY
HMHTEIUIEKTYyaJIbHOH COOCTBEHHOCTH Ha
IpaHHMIle roCyapcTBa.
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