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PEINEHUSA CYJA EC U JUPEKTUBBI EKCIIT
B COEPE HHAUBUAYAJBHBIX COLHUAJBHBIX
ITPAB, A TAKKE UX CBSI3b C COIIUAJIBHBIM
HNPEAITPUHUMATEJBCTBOM B CO®EPE ITPAB YEJIOBEKA

Huna BEPJHUK,
KaHMAT IOPUINYECKUX HAYK, OIIEHT,
npodeccop kadeapsl yroJIoBHOTO IIpaBa U MPaBOCYIUS
YepHUTOBCKOTO HAIIMOHATIBHOTO TEXHOJIOTHYECKOIO0 YHHBEPCUTETA

SApocaas KOHOILJISA,
MaruCTpanT Kaeapbl yrollOBHOTO TpaBa U MPaBOCY/IHs
IOpUINYEeCcKOro (aKysbTeTa
YepHHUTrOBCKOTO HAIIMOHAILHOTO TEXHOJIOTHYECKOTO YHUBEPCHUTETA,
CTHICHANAT HAyYHOU TPOTPaMMBI
WucTtutyTa okropa dpunocopun Sna-Ypoana Cannana

AHHOTAIWA

B crarbe ommcaHbl HEKOTOPHIC MHAWBHYalbHBIC COLMANBHBIC IPaBa, KOTOPHIMH
MOJIB3YIOTCA KUTENH cTpaH EBponeiickoro coro3a. Kpome sToro, onpeneneHHbie HOp-
MaTUBHBIE TOKYMEHTBI, KOTOPBIMH PETYIHUPYIOTCS TPOOIEMHBIE BOIIPOCH! TOIICPIKKN
WH/IMBU/IyaJIbHBIX COLIMANIBHBIX MIPaB, UX 3alUTHI B CyJax EBporeiickoro cow3a u CBsi3b
C COLMAIbHBIM IPEAIPUHUMATEIBCTBOM B Chepe NpaB uesIoBeKa.

KiroueBble cioBa: MHIMBMIyalbHble counaibHble npasa, Cyn EBponelickoro
coroza, EC, EBponelicknii KOMUTET 1O cOIMaIbHBIM mpaBaM, CBoOOa MepeBIKe-
HUsl paOOTHUKOB, 3aIlIUTA OT YBOJBHEHUS, IPABO paOOTHHKA HAa WHPOPMHUPOBAHUE U
KOHCYJIBTHPOBAaHHUE O COJEPKAHHM TPYLOBOTO JOTOBOpA U YCIOBHAX PabOTHI, PABO
Ha PaBEHCTBO, MPAaBO Ha OXpaHy TPyAd, CONMATbHOE MPEANPHHUMATEIHCTBO, IpaBa
YeJIoBeKa.
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Problem statement. The gradual
development of integration processes,
the achievement of goals and objectives
proclaimed in the constituent treaties
of the EU would be impossible without
the creation and functioning of a common
EU market. The basis of the common,
and later the internal market of the EU,
is four freedoms: the freedom of move-
ment of goods; the freedom of movement
of persons (including freedom of institu-
tion); the freedom of service; the freedom
of capital movement.

The cooperation of the EU member
states in building the space for the free
movement of goods, persons, services
and capital without internal borders is
the result of a difficult process, initiated
not only by socio-economic, but also by
political reasons.

The urgency of the article. Every
day, person use individual social rights
and the problem of violation of these
rights also arises every day. It is precise-
ly the protection of violated individual
human rights that is the pressing issue
that, today, is increasingly being raised in
the courts of the European Union.

Analysis of research and publica-
tions. Leon Dugi, in his work “Social
Law, Individual Law, Transformation
of the State” wrote that all individuals
must comply with social norms. The social
norm is based on the fact of social solidar-
ity, which unites members of the family
and, in particular, members of one social
group.

German lawyer Girke divided
the entire system of law into two parts:
individual and social law. Human rights
in general and social and humanitari-
an rights, in particular, are the subject
of scientific research of many domestic
and foreign scientists, devoted to the study
of the theory of state and law, internation-
al law, the law of the European Union,
legal regime as a criterion for dividing law
into branches, principles of law etc.

Jan-Urban Sandal is a well established
business and economic development
researcher and an international expert on
innovation and social entrepreneurship.
Norwegian Professor collaborates with
researchers and practitioners in Norway
and across the world. He introduced social
entrepreneurship as a scientific field to
the Nordic countries in 2003. Jan-Urban
Sandal is the founder and chair of Summit
in Social Entrepreneurship. He described

social entrepreneurship, defining the main
goals and objectives [1].

The purpose of the article: to ana-
lyse the directives and regulations govern-
ing individual social rights in the countries
of the European Union and to give exam-
ples from the judicial practice of the court
of the European Union to resolve con-
troversial issues in the field of individu-
al social rights. Identify ways to protect
human rights by social entrepreneurs.

Essential material. Article
3 of the Treaty of Rome, according to
which the European Economic Commu-
nity was formed in 1957. The Communi-
ty's mission is to promote the harmonious
development of the economy throughout
its territory, constant and equilibrium
growth, increased stability, rapid raising
of the standard of living and establish-
ment of closer relations between the states
united in the Community, through the cre-
ation of a common market and the gradual
convergence of economic policy of mem-
ber states.

The EU Treaty states that the Union
strives to ensure the sustainable develop-
ment of Europe on the basis of balanced
economic growth and price stability,
a competitive social market economy,
which seeks full employment and social
progress [2].

The provisions on the free move-
ment of workers are enshrined in Arti-
cle 45 of the Treaty on the Functioning
of the EU. In the development of the pro-
visions of the Treaty, the EU institutions
have developed and adopted a num-
ber of acts of secondary law. The main
legal documents regulating the freedom
of movement of workers in the EU cur-
rently are [3]:

Regulation of the European Parliament
and the European Council Ne 1612/68 on
the freedom of workers in the EU [4].

Directive of the European Parliament
and the European Council Ne 2004/38 on
the right of EU citizens and members
of their families to freely move and reside
in the territory of the Member States [5].

Directive of the European Parliament
and the European Council Ne 2005/36 on
the recognition of professional qualifica-
tions [6].

A special role in the development
of'the right for the free movement of work-
ers is played by the decisions of the EU
Court, the analysis of which will be pre-
sented below.
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The key role in the development
and addition of the notion of “employee”
was played by the decisions ofthe EU Court
of Justice, which significantly expanded
the provisions of the Regulations.

Thus, the EU Court in its decision in
the case of Unger clearly established that
the concept of “employee” is defined in
accordance with the EU law, and not with
the national legislation of the Member
States. The interpretation of the concept
of “employee” on the basis of nation-
al norms and the application of national
restrictions is unacceptable. Otherwise,
the appearance of various interpretations
of this concept in the states of the Union is
inevitable, which will impede the full exer-
cise of freedom of movement and the rights
arising from it [7].

In the Lori Blum case by the EU
Court, it is stated that one of the basic
characteristics of labour relations is that
a person performs services for another
person and under his/her leadership for
a certain period of time, in exchange for
which he/she receives a reward [8].

In the Steimann case, the EU Court
came to the conclusion that labour activity
can be carried out without an employment
contract and free of charge [9].

In the subsequent decision on the case
of Levin, the EU Court added to the con-
tent of the right to free movement referring
to the fact that when performing work,
a person must perform real and effective
work, regardless of its duration, full or
part-time employment [10].

In the Krzistof Pesla case, the plaintiff
was a Polish citizen who, when applying
for a job in Germany as an associate law-
yer, was required to undergo additional
testing under German law. The applicant
received a law degree in Poland, as well
as a bachelor's and master's degree in Ger-
man-Polish legal studies at the University
of Frankfurt. The plaintiff insisted that,
first of all, the knowledge gained in Poland
should be taken into account. In the opin-
ion of the EU Court, despite the fact
that such qualification is comparable to
the level of qualification required in Ger-
many, still, when it comes to the duration
and level of training, during the recogni-
tion of qualification, priority should not
be given to studying the right of the state
of origin, because such an approach may
lead to the situation when legal positions
will be taken by people who are not aware
of the law of the host state [11].
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In the Eren Vlassopulu case, the EU
Court noted the importance of gaining
practical experience in recognizing pro-
fessional qualifications. The plaintiff in
the case was a Greek citizen registered
with the bar association in Athens, who
was rejected the admission to lawyers in
Germany, despite the fact that she worked
for five years as a consultant in a German
law firm and received a doctoral degree in
law in Germany. The EU court ruled that
the competent authorities of the receiv-
ing state are obliged to establish wheth-
er the knowledge gained in the receiving
state is sufficient to fill in the missing
knowledge, and also to determine wheth-
er the experience gained both in the state
of origin and in the receiving state is suf-
ficient [12].

Summing up the consideration of legal
regulation of the freedom of movement
of workers, it was the desire of the mem-
ber states of the integration process to
ensure the freedom of movement of work-
ers within the EU internal market that trig-
gered the development of specific legal
acts aimed at regulating labour relations
and subsequently forming the EU labour
law.

The protection of the rights of workers
in the event of unreasonable dismissal
is the subject of the European Council
Directive Ne 98/59 of 1998 on the approx-
imation of the laws of the Member States
concerning collective dismissals. This
Directive replaces the European Council
Directive Ne 75/129 on collective dismiss-
al [13; 14].

According to the Directive, collec-
tive dismissals are dismissals carried
out by the employer on one or sever-
al grounds and not individually related
to specific employees if, in accordance
with the choice of the Member State,
the number of workplaces established by
the Directive is observed within 30 days:

— in organizations with a staff of 20 to
100 employees — 10 workplaces;

—1in organizations with a staff of 100 to
300 employees — 10% of the total number
of employees;

— in organizations with a staff of more
than 300 employees — 30 workplaces.

Within 90 days 20 workplaces can be
reduced in the organization, regardless
of the number of staff.

The Directive does not apply to cas-
es of collective layoffs held under fixed-
term employment contracts or contracts
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for performing work on solving specific
tasks, except in cases of early termina-
tion of such contracts by the employer.
The directive does not apply to employees
of the public sector, members of the crews
of ships.

This Directive also establishes
the obligation of the employer, in the event
of a planned large-scale dismissal, to con-
sult with representatives of labour col-
lectives and notify, no later than a month
before their implementation, the national
authorities in writing of the proposed
collective dismissal measures in order to
reduce the possible social consequences
of such actions. The EU court in the deci-
sion on the case of Irmtraud noted that
the employer is obliged to have a special
plan of the alleged dismissals and to carry
them out after the end of the relevant con-
sultations with the employees and their
associations [15].

The economic crisis in Western
Europe in the 70’s provoked an increase
in cases of bankruptcy of enterpris-
es. In addition to reducing production
and disrupting economic relations,
the bankruptcy of an employer entails
unemployment. In order to establish guar-
antees for workers in 1980, the Council
of the European Union adopted Direc-
tive Ne 80/987 on the approximation
of the laws of the Member States concern-
ing the protection of workers in the event
of employer’s bankruptcy. Currently,
there is the improved and amended Direc-
tive Ne 2002/74 [16-18].

Wage regulation is not within
the competence of the EU. The excep-
tions are issues of ensuring equal wages
for the same work, as well as the protec-
tion of the employee’s right in the event
of the employer's insolvency. In case
of bankruptcy, or when the employer does
not fulfil the obligation to pay wages to
employees due to lack of financial resourc-
es, debt repayment is paid from guaran-
tee funds. Guarantee funds must have
funds that are independent of employers'
funds, which transfer funds there. Mem-
ber States are taking the necessary meas-
ures to establish a wage insurance system
at the expense of the guarantee fund [19].

Protecting the interests
of employees in the event of a change
of ownership of an enterprise is gov-
erned by the European Council Directive
Ne 2001/23 of 2001 on the approximation
of the laws of the Member States regard-

ing the protection of workers' rights in
the event of transfer of an enterprise, busi-
ness or part of an enterprise or business,
replacing Directive Ne 77/187 [20; 21].

The directive established that
the transfer of an enterprise, business or
part of an enterprise or business is not
a basis for the dismissal of employees by
the right holder or assignee. This provi-
sion does not affect layoffs that may occur
for economic, technical or organization-
al reasons, caused by a change in labour
requirements.

From the decisions of the EU Court
of Justice on the Berg and Stihing cas-
es it follows that a contract can serve
as the basis for the reorganization
of enterprises. According to the provi-
sions of the Directive, the reorganization
of the enterprise does not entail the ter-
mination of the employment relationship
or changes in its content, which was con-
firmed in the Watson decision. The place
of the former employer is occupied by
a new person who, after the division
or merger of the enterprise, receives
the funds necessary for the activity.
The above mentioned means that the reor-
ganization itself cannot be the basis for
the termination of the employment con-
tract by either the previous or the new
employer. If, as a result of the reorgani-
zation, the employment contract is termi-
nated due to a change in its conditions to
the worse for the employee, it is consid-
ered that the employment contract is ter-
minated at the initiative of the employer
[22-24].

The right of the employee to be
informed and advised about content
of the employment contract and work-
ing conditions. The European Council
Directive Ne 91/533 0f 1991 on the obliga-
tion of the employer to inform the employ-
ee about the conditions provided for in
the employment contract, in accordance
with which the employer is obliged to
inform the employee in writing about
the content and terms of the employment
contract, namely: place of work, job title
and the duties of the employee, the dura-
tion of the leave, the period of notice
and the reasons for the termination
of the employment contract, the salary
[25].

The directive sets the maximum
working time per week to 48 hours.
The employee must be provided with
at least 11 hours of rest per day, once



a week in a row a 24 hours break in work.
The minimum duration of annual paid
leave should be four weeks. Payment
of monetary compensation for unused
vacation is carried out in case of termina-
tion of the employment contract.

The duration of work at night should
not exceed an average of 8 hours per
24 hours. Night time is understood as
a period of at least seven hours, as defined
by national law, which includes a period
of time from midnight until five o'clock in
the morning.

The EU institutions have adopted
a set of directives regulating the situa-
tion of atypical or temporary employed
workers:

— The European Council Directive
Ne 91/383 of June 25, 1991 on improving
occupational safety and health of work-
ers employed on the basis of fixed-term
labour contracts or temporary labour
agreements [26].

— The European Council Directive
Ne 97/81 of 15 December 1997 on a frame-
work agreement on part-time work, con-
cluded between the Union of Industrialists
and the Confederation of Entrepreneurs,
the European Center for Public Participa-
tion and the European Trade Union Con-
federation [27].

— The European Council Direc-
tive No 99/70 of 28 June 1999 on
a framework agreement for work under
fixed-term labour contracts conclud-
ed between the Union of Industrialists
and the Confederation of Entrepreneurs,
the European Center for Public Associa-
tion and the European Trade Union Con-
federation [28].

— Directive of the European Par-
liament and of the European Coun-
cil Ne 96/71 of December 16, 1996 on
the conditions of secondment of workers
for the provision of services [29].

— Directive of the European Par-
liament and of the European Council
Ne 2008/104 on the temporary labour
agencies [30].

A very significant block of regulations
is devoted to issues of the right to equal-
ity in the labour field.

Article 119 of the Rome Treaty
of 1957 obligated the EU states to guar-
antee and respect the principle that men
and women should receive equal pay for
the same work [31].

The inclusion of this principle in
the Treaty establishing the European Eco-
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nomic Community pursued two objec-
tives.

First, it was necessary to put all
states in equal conditions in this mat-
ter. In the labour legislation of France in
the 1960s, for example, issues of equal
pay for women and men for equal work
were already regulated, and this principle
was not yet enshrined in the laws of other
member states.

Secondly, the inclusion of the principle
under consideration in the memorandum
of association was aimed at promoting
the improvement of the living and working
conditions of citizens living in the territory
of the European Community.

The transformation of ensuring equal
pay for men and women for the same
work into national legislation was carried
forward with difficulty. In 1972, the Euro-
pean Council adopted the Social Action
Program, which emphasized the need
for the early application in the practice
of the EU states of the principle of equal
rights of men and women in labour rights,
including the right to equal pay [32].

A significant decision on the appli-
cation of Article 119 of the EEC Treaty
was made by the EU Court in the case
of Defrenn. In this case, the stated article
was interpreted by the Court as having two
opposite objectives, economic and social.
The court ruled that, in view of the differ-
ent levels of development of social legis-
lation in member states, the task of Article
119 of the Treaty and other acts governing
the social and labour sphere is to prevent
the spread of social dumping — a situation
in which organizations and enterprises
established in the EU states, applying
the principle of equal pay and other meas-
ures, that are aimed at protecting the rights
of workers, have certain competitive costs
(within the EU) compared to those organi-
zations and enterprises that are also estab-
lish in member states, but where there is
no well-developed legislation in the field
of protecting the rights of workers in
terms of equal pay [33].

Currently, the following acts of sec-
ondary EU law regulate the equal treat-
ment of men and women:

— Directive of the European Par-
liament and of the European Council
Ne 2006/54 on the application of the prin-
ciple of equal opportunities and equal
treatment in the labour sphere [34].

— The European Council Directive
Ne2000/43 on the application of the princi-
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ple of equal treatment regardless of racial
or ethnic origin [35].

— The European Council Directive
Ne 2000/78, establishing a general frame-
work for equal treatment in the field
of occupation and employment [36].

— Directive of the European Par-
liament and of the European Council
Ne 2010/41 on the application of the prin-
ciple of equal treatment between men
and women who are representatives
of free professions [37].

These directives are aimed at combat-
ing direct and indirect discrimination in
the labour sphere. Direct discrimination
occurs when a person is put in a worse situa-
tion than another person in a similar position.
Indirect discrimination refers to a norm, cri-
terion or practice, the use of which later may
lead to an unfavourable situation for per-
sons in the labour sphere. For example, in
the Jenkins case, the EU Court recognized
that lowering the hourly rate for part-time
cashiers constitutes indirect discrimination,
because this is at the expense of women’s
interests. This state of affairs can be justified
only under the condition that the differentia-
tion of wages is the result of objectively jus-
tified reasons and not related to the gender
identity [38].

Article 157 of the Treaty on the Func-
tioning of the EU constitutes the legal
basis for the EU’s work on labour
protection and ensuring a safe work-
ing environment. The Union supports
and complements the actions of member
states in improving the working environ-
ment in the interests of the safety and secu-
rity of workers. To this end, the European
Parliament and the European Council may
adopt directives establishing minimum
requirements.

The basic principles for the protection
of the health and safety of workers are
defined in the European Council Directive
Ne 89/391 on the introduction of measures
to improve the safety and health of work-
ers in the workplace. The framework char-
acter consists in the fact that on the basis
of'this Directive, 19 acts were adopted that
ensure the protection of workers’ labour in
various circumstances [39]:

— The European Council Direc-
tive Ne 89/654 on the establishment
of minimum requirements for the safety
and hygiene of workplaces [40].

— The European Council Directive
Ne 86/188 on the protection of workers
from excessive noise [41].
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— The European Council Directive
Ne 89/655 on minimum requirements for
safety and health when an employee uses
equipment at work [42].

— The European Council Directive
Ne 89/656 on minimum safety and health
requirements related to the use of personal
protective equipment by workers [43].

— The European Council Directive
Ne 90/269 on minimum requirements for
occupational safety and health near mon-
itors [44].

— The European Council Directive
Ne 92/85 on measures to improve the safe-
ty and health of pregnant, newly born
and nursing women.

—Directive of the European Parliament
and the European Council Ne 2006/25 on
minimum health and safety requirements
for workers under the risk of physical fac-
tors (artificial optical radiation) [45; 46].

A very important part of the protection
of labour rights of people is the solution
of the actual problems in this area. To do
this, it is necessary to use not only laws,
directives and other normative legal acts,
but also to use the practice of courts, to
focus on the challenges and contradictions
arising from the involvement of business-
es and governments, often guilty of injus-
tice to people and their rights.

So, social entrepreneurs shared their
diverse approaches to solving human
rights issues. The discussion was cen-
tred on the challenges and contradictions
that arise from engaging with business
and governments — often the culprits
of injustice — to drive change.

Innovator Jim Fruchterman from
Benetech applies technological solutions
to human rights issues.

Nina Smith from Rugmark Founda-
tion works to bring to an end child labour
in the making of handmade rugs through
a market certification program.

Jeroo Billimoria founded Internation-
al Child Helpline — a global helpline for
vulnerable children. It is built on a mod-
el that she developed in India, which has
responded to over 10 million calls. She is
now launching Alflatoun, which provides
children with financed education while
teaching them about their rights as citi-
zens. She faced resistance from NGO’s,
seemingly “natural allies”, that couldn’t
see why finance should be part of chil-
dren’s education. She approached private
sector banks who got it — children that
learn about budgeting, planning, and eco-
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nomic rights will build a sense of identity
and self-reliance.

Karen Tse from International Bridg-
es to Justice works in China, Cambodia,
and Vietnam to build fairer and more
effective criminal justice systems. Karen’s
believes that it is possible to end state sanc-
tioned torture in the 21st century. To make
this happen, engagement with multiple
players is needed — from prisoners them-
selves to police and governments. Despite
frequent criticisms for working alongside
entities such as the Chinese Government,
she believes the driver of change will be
through reconnecting people to the deeper
values that shift their consciousness.

Gillian Caldwell from Witness was
asked how they correlate the Witness
brand with those of the human rights
organizations they assist. Witness captures
abuses through video and online technol-
ogies — the U-tube of human rights. She
spoke to the tensions in the social enter-
prise field between the single innovator
with an idea versus and an organization
like Witness that plays a catalytic role by
providing a platform to raise the visibility
and ability of other human rights organi-
zations to be better advocates [47].

An important aspect in this article
is also European experience in the field
of social entrepreneurship. To do this, we
need to give examples from several Euro-
pean countries and show how the social
entrepreneurs work in the FEuropean
Union.

In the EU, social enterprises are known
as “social solidarity cooperatives” (Portugal),
“cooperatives of social initiatives” (Spain),
“social purpose companies” (Belgium),
“Social cooperative societies of collective
ownership” (France). The British Parliament
legitimized the work of social enterprises in
2004. The work of social enterprises is also
legalized in the Czech Republic, Hungary,
the Slovak Republic and Poland. That is
why legal forms of a social enterprise can be
quite different, but cooperatives are the most
common form.

Social entrepreneurs in the coun-
tries of the European Union should, for
the sake of human rights, use the prac-
tice of the EU courts and the decision
of the Committee on Social Rights. Since
important normative legal acts are also
directives in the field of individual social
rights, social entrepreneurs must also take
into account directives, which in turn reg-
ulate the issues of freedom of movement
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of workers, illegal dismissal from work,
informing and consulting on the content
of the employment contract and working
conditions, equality and secure working
environment.

Conclusions. Analysing the direc-
tives and regulations governing individual
social rights in the countries of the Euro-
pean Union, summing up the research, it
should be noted that over the past year
the European Union has come a long
way of forming its own system of pro-
tecting human rights from completely
rejecting the idea that protecting human
rights can advantage over the provisions
of the EU law, to the development of its
own catalogue of human rights. In spite
of this, there have been a lot of court cases
and practices of the court of the European
Union to resolve controversial issues in
the field of individual social rights over
the past year.

Social entrepreneurs must play
an important role in protecting human
rights, together with the European court
and committees. It is social entrepre-
neurs, in our opinion, who can offer per-
fect methods of protecting human rights.
To do this, they have all the components
- the constant contact with people, work
with people in different areas, which
uses certain rights and laws that govern
the process of working with people.

In addition, the entry into force
of the Treaty of Lisbon introduced
the legal basis for the EU to join the Euro-
pean Convention on Human Rights. In
accordance with the criteria for joining
the EU, only a state with an appropriate
level of compliance with the directives
of the European Committee on Social
Rights in the field of various individu-
al social rights, as well as human rights
and fundamental freedoms, can become
a full member of the European Union.
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