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SUMMARY

In this article there are displayed the scientific researches of the second half of 20th — beginning of 21-th century of the problem
of interinfluence of human rights, their needs and positive law. It is stressed that the latest social and legal philosophy develops under
the sign of crisis of classical rationalism, which reflected on the research of given issue. Need, anthroposocial approaches to the un-

derstanding of given issues are shown.

According to the required approach, the essence of social phenomenon is in those useful their sides, which can be used by the

individual and society to meet their needs.

According to anthroposocial approach, law can be defined as a natural way to distribute by the society the human-made socially
useful product into two unequal parts, designed to meet individual’s private and public needs.
Key words: human needs, human rights, positive law, need approach, anthroposocial approach.

B3AMMOJIEMCTBHUE YEJIOBEUECKNX MNOTPEBHOCTEM, ITPAB YEJIOBEKA
M IHO3UTUBHOI'O TPABA: COBPEMEHHBII NEPUO/]

Anna HAKOHEYHASI,

accucTeHT kadenpbl Teopuu u Grocoduu npasa

JIbBOBCKOTO HalIMOHATIBHOTO YHUBEPCUTETA UMCHU HBana q)paHKO

AHHOTALUSA

B crarbe oTpaxxeHbl Hay4YHbBIC HCCIIEIOBaHMUs BTOPOi momoBuHbl XX — Havana XXI Beka npoOieMbl B3aUMOBIIUSHHS MIPAB YeII0-
BEKa, ero NOTPeOHOCTEH 1 MO3UTUBHOTO NpaBa. OTMEUEHO, YTO HOBast COLMANIbHAS M TIPaBoBast GUiI0co(pust pa3BUBACTCS 110/ 3HAKOM
KpH3HCa KITACCHYECKOTO PAI[OHATIM3MA, KOTOPBIM OTpa3wiIca ¥ Ha U3y9eHHH 3ToH npobinemsl. [lokazaHs! MOTpeOHOCTHEIH, aHTPOTIO-
COLMANIbHBIIN MOAXOAB! K TOHUMAHUIO TAKOH MPOOIEMaTHKY.

CoracHO NOTPEeOHOCTHOMY IOJXOJY, CYIIHOCTBIO COLMAIBHBIX SIBICHHUI SABJIAIOTCS TE MOJIC3HbIE UX CTOPOHBI, KOTOPBIE MOTYT
OBITH UCIIOIH30BaHbI YETIOBEKOM U OOIIIECTBOM [UIS Y/IOBIETBOPEHUS NX MOTPeOHOCTEH.

CoracHoO aHTPOIOCOUUATBLHOMY TOJXO/Y, TPAaBO MOXHO ONPEISNIUTh KaK €CTECTBEHHBIH COCO0 PAaCcpeneIeH sl COLUYMOM M3~
TOTOBJICHHOTO YEJIOBEKOM OOIIECTBEHHO-TIONIE3HOTO MPOIYKTa Ha JIBE HEPaBHBIC YaCTH, peHa3HAYEHHBIE [T YAOBIETBOPEHHS €ro

YaCTHBIX U MTyOIMYHBIX TTOTPEOHOCTEH.

KiroueBble cijioBa: yenoBedeckue noTpedHOCTH, IIpaBa YeJIOBeKa, IOZUTUBHOE NPABO, HOTPEOHOCTHBIN MOAXO0MA, AHTPOIIOCOLHU-

QITBHBIA MOJIXO]T.

Problem setting and the topicality
of the researched subject is conditioned
by the fact that the mutual influence
of the human needs, human rights and pos-
itive right are an integral part of human
life. They determine the rhythm of human
life and society in general. Therefore, it is
no wonder that this issue has long been
of interest for different thinkers.

The research status. Different phi-
losophers and legislators of antiquity
(Plato, Aristotle), of Middle Ages (Saint
Augustine, Thomas Aquinas) and mod-
ern ages (F. Bacon, Diderot, P. Holbach,
I. Kant, G.W.F. Hegel, J. Bentham, J.St.
Mill, F. Engels, R. Jhering, R. Pound)
anyway expressed their opinion with
regard to the issue.

As it was mentioned above, the new
social legal philosophy develops under
the condition of the crisis of classical

rationalism which also impacted the stud-
ying of the mutual influence between
human rights, needs and positive rights.

Starting from the second half
of'the XX century and to this day, the prob-
lem was actively perceived, in particu-
lar, in the Ukrainian and Russian litera-
ture (psychological and philosophical).
The publications which appeared during
the last years demonstrate immense diver-
sity of views as to the above-mentioned
problematic. The similar views as to these
issues are also considered.

The article objective and task
is to analyze the scholarly researches
of the second half of the XX — early XXI
centuries of the issue of mutual influence
of the human rights, needs and positive
rights.

Presentation of key material. In
the national literature P. Rabinovich

was the first who introduced the term
of “the need-oriented approach” into
the scientific use, gradually specify-
ing and applying it to the determina-
tion of the essence of legal awareness
[1, p. 8-13].

The need-oriented approach postu-
lates the idea that the essence of the social
phenomena is constituted by their useful
features which can be used by the human
and society for satisfaction of their needs.
Thus, the very legal awareness is not
defined by the author as the reflection
of such features of the “legal phenomena”
in human conscience which are useful for
the satisfaction of the need of human or
society.

The realization of the need-oriented
approach for the understanding of essence
ofthelegal phenomenarequires the follow-
ing actions: 1) it is necessary to perceive
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the general understanding of the needs
of different subjects of the society, which
requires, in particular, the clarification
of the correlation of these needs with such
allied phenomena as interests, motives,
goals of the corresponding subjects;
2) itis necessary to single out the key types
of such needs, with regard to their certain
classification; 3) the profound knowledge
should be gained with regard to the needs:
a) generally social; b) group; c) individ-
ual in the society where the researched
legal phenomenon was formed, operates
and develops; 4) the following should
be determined: a) the needs of what sub-
jects (i.e. whose needs — either of separate
individuals or of their certain communi-
ties, associations of society in general)
are satisfied by the researched phenom-
enon; b) what types of such needs are
satisfied; 5) it should be clarified whether
the researched legal phenomenon is able
to be the tool of certain needs satisfaction,
and if it is, to what extent. In particular, it
should be clarified, whether it is only one
of such tools or the one and only.

Using such approach, P. Rabinovych
suggested the definition of human rights
as certain possibilities of human being
necessary for the satisfaction of the needs
of the human existence and development
under certain historical conditions, are
objectively conditioned by the achieved
level of the social development and are
insured by the obligations of the other
subjects [2, p. 18]. It means that these pos-
sibilities are necessary to act certain way
to refrain from the actions in the society to
satisfy the individual needs. In this respect
the human rights mediate the satisfaction
of the needs of their bearer according to
the level of the development, for instance
of the society in which these needs have
been formed and in which the individual
intends to satisfy them.

According to R. Havryliuk, modern
right as the anthroposocial phenomenon is
based on the freedom of the will expres-
sion of the individual, the way of his/her
normative existence in the society with
regard to the satisfaction of his personal
and social needs [3, p. 747].

According to her, the dualistic
human nature (combination of the bio-
logical and social, individual and public)
defined the dual nature of human needs
as of the social phenomenon: individual
and public needs. Therefore, the right
of the individual is distributive by its

nature — with its help the human-gen-
erated product is subdivided into two
almost unequal parts: one of them is
aimed at the satisfaction of personal
needs of individual, and the second one —
at the satisfaction of his/her public needs,
coinciding with the needs of other individ-
uals. Thus, as she stresses, from the point
of view of the anthroposocial approach,
the right can be defined as the natural
way of the socially-useful product dis-
tribution by the society into two unequal
parts, aimed at the satisfaction of his/her
personal and public needs [3, p. 751-752].

Ye. Romaniuk is the representative
of the anthroposocial approach to the cog-
nition of the positive right. According
to this underlying postulate, the right
is human right and is certain segment
of the way of human coexistence with
others which is aimed at the insurance
of public needs and of the needs of all
of other members of the society in general
[4, p.8].

0. Tseliev, the author of one ofthe chap-
ters of manuals issued in 2015 “General
theory of law” states that like during
the ancient times the needs of the reg-
ulation of values formed in the society,
the regulation of the relations between
people conditioned the appearance of cor-
responding legal norms, during the later
periods the necessity of the safe, stable,
predicted human existence, insurance
of the growing needs facilitated the crea-
tion of the new governmental forms, pro-
tection of the social relations perceived
by the society as useful, desirable, fair
and lawful ones [5, p. 104].

The needs-oriented  problematic
attracted interest of the Russian literature
as well. Thus, for instance, the Russian
sociologist A. Zdravosmyslov defined
the politico-legal nature of the needs
and interests of the free individual,
which is constituted by the maintenance
of the optimal balance in the relations
between the personality and public gov-
ernment which conducts the law-forming
activity [6, p. 13—14].

M. Taratkevich stated that human
needs, in contrast to the animals’ needs are
not programmed in the genetic code, but
are formed during the life under the influ-
ence of the social environment, the rela-
tions in which are regulated by the law
[7,p. 13].

H. Chernobel assumed that the central
functional content of the law as the norma-
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tive regulator is in its definition of being
the measuring unit of the social welfare
[8, p. 84].

The stated problem was sometimes
considered in the Russian legal sciences,
namely, in civil ones. Thus, N. Barinov
arrived at the conclusion that the con-
struction of the material needs allows ana-
lyzing the problem of the public needs sat-
isfaction from the broader respect, and not
only through the prism of the material
relations which are the subject of the civil
law; and therefore, the category of needs
should be considered at the level of the gen-
eral theory of law as one of the elements
of'the mechanism of legal norms [9, p. 98].

This problematic was researched also
by the Western specialists. The humanitar-
ian sciences of the non-CIS countries states
that in the developed countries the new
society has formed, somewhat different
from the industrial society of the early XX
century: the admass society. It is based
on the democratic forms of the solution
of the acute social and political problems,
on the mass employment of the society,
satisfactory labor payment and reliable
system of the social protection of popula-
tion. Some foreign social scientists stated
that such peculiarities of the modern soci-
ety which were mostly insured through
the positive legal regulation, reflected
the general needs of its members.

The Canadian and American econo-
mist J. Galbraith was an outstanding rep-
resentative of such views [10, p. 18, 41],
and in his works he showed that the social
development leads to the depersonaliza-
tion of the social needs, where the needs
of individuals are formed. Moreover,
the aspiration to establish the control
over the markets leads to the appearance
of the forms of impact upon the consumer
and formation of his needs according to
the production demands. It is impossible to
define, according to him, who and for what
interests impacts the formation of human
needs. The appearance is created that
the needs are formed not by the people,
but by the social processes, and, therefore,
the conditions are possible under which
not only the strange human needs will be
formed but also the ones which may have
harmful impact on human life, health and,
eventually, may lead to the destruction
of human society. According to his the-
ory, the interaction of the positive right
and the needs was about the extended
national impact on the social processes to
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achieve the crisis-free and stable devel-
opment of the production, i.e. for the sat-
isfaction of the production needs under
the mediation of the norms of positive
rights.

The Norwegian sociologist J. Galtung
in the chapter Human Rights and Human
Needs of his book [11] described
the author’s views as to the general
connection between the human rights
and human needs.

He arrived at the conclusion that under
the current conditions there are the needs
which have the analogues of the rights
as well as the needs which do not have
such analogues, which leads to the idea
of extending the concept of human rights;
there are the rights which do not have
the analogues of the needs which leads to
the idea of certain cultural and class-spe-
cific directions on which the creation
of human rights is based. He also stated
that one identified need may be satisfied
(fully or partially) through the implemen-
tation of several rights; one right may be
the tool for the implementation of several
needs [11, p. 70].

In the national literature [12, p. 112—
125] the doctrine of the integral human
rights is defined; the representatives of it
provide the grounding of the human rights
on the basis of the paradigm of egalitari-
anism and fairness; this doctrine is based
on the explanation of all human rights as
the moral human rights. According to it,
the key human needs which ensure its
existence as the human being shall be sub-
ject to the necessary protection. The basic
nature of these human needs conditions
the fact that on the basis of this the right
appears to at least certain minimum
of the human needs satisfaction, in other
words, the right to the right [12, p. 117].

According to the anthroposociocul-
tural theory of the legal understanding,
from the point of view of the paradigm
of the transcendental exchange of benefits
between the people, it is conditioned by
two attributive conditions of the human
works possibilities, mainly: 1) exis-
tentially constructed attributive human
aspiration at the uninterrupted realiza-
tion of the personal autonomous nature;
2) communicative solidarity. Perpetum
mobile of such constant human aspiration
are their needs for benefits and life neces-
sity of their satisfaction.

O. Gofte, R. Ferber and A. Maslow
are the outstanding representatives of this

theory. Thus, O. Goffre states that even
with the reference to the transcendental
needs the task for the right legitimization
may not be fulfilled to the full. According
to him, it is necessary to show that there
are the subjective requirements, in other
words, the subjective needs of acknowl-
edging the corresponding interests of oth-
ers. Although human being, as he believes,
is the potentially social being by nature,
the human being should create itself as
such, activate the hidden potential social
features, because the society emerges only
with the mutual acknowledgement of one
by the other. In this mission the human
rights have their own irreplaceable
role: before self-affirmation the human
being shall take care of the fundamen-
tal conditions of human life. “The anger
and characteristic passion, — O. Goffe
says, — which accompanies the protest
against the human rights violation, is fair
because, first of all, the inborn interests
are met, the acknowledgement of which,
secondly, has the nature of the demand”.
And here a question appears: “on the basis
of what can I demand the acknowledge-
ment of my indisputable interests by
the others?” The answer to this question
is viewed by O. Goffe in the correlation,
i.e. the action which may take place only
on condition of action in response to
something: the human rights may be legit-
imized on the basis of reciprocality, i.e.
the exchange [12, p. 119-120].

According to R. Ferber’s concept,
the procedures of grounding the funda-
mental practical principles (of the funda-
mental norms) should include one more
exclusively important aspect: “direct or
indirect consideration of the life needs
of the other people” [12, p. 118].

Maslow called these needs the real
human needs (without their satisfaction
the human being as such is impossible
in principle, let alone the human being
as a personality). Since personal needs
of the individual influence it as a natu-
ral necessity, therefore, the human being
cannot but take them into account. That
was the symbolic exchange between
the individual freedoms and his benefits
[13, p. 38].

Conclusions. The following conclu-
sions may be drawn from the above:

1. All theories of needs and their corre-
lation with the positive rights and human
rights of the second half of the XX cen-
tury and these days come down to the fact
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that the needs connect the people with
the world of the social relations, outside
which their needs cannot be satisfied
and most of such relations are regulated
by the positive right which serves as
the tool of the human needs satisfaction.

2. The right, in its turn, apart from
being the tool of the human needs sat-
isfaction, provides for their formation
and development. However, it should not
be forgotten that the right does not regu-
late all the needs, but only the basic (real
ones), which, are realized in human rights.

3. At the same time, the human rights
are the possibilities necessary to act in
certain manner in order to refrain from
the actions in the society for the satisfac-
tion of personal needs, i.e. they mediate
the satisfaction of the needs of their bearer
according to the level of the development,
of first of all, the society in which these
needs have formed and in which the indi-
vidual intends to satisfy them.
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KOAN®UIINPOBAHHBIE AKTbI
BCUCTEMEHNCTOYHHUKOBI'PAXKIAHCKOI'O
HPOLHECCYAJIBHOI'O ITPABA YKPAUHDI:
NCTOPUA U COBPEMEHHOCTD

Aunexcanapa HECTEPHOBA-COBAKAPD,
KaHJUJAT IOPUANYCCKUX HAyK, JIOLIEHT,
npodeccop Kadeapsl rpakIaHCKO-IIPABOBBIX THUCIHILINH
JIHenponeTPOBCKOr0 rOCYIapCTBEHHOTO YHUBEPCHTETA BHYTPEHHUX JIEIT

AHHOTANUA

B crarse npeanpuHATa MOMBITKA YITyOUTH 3HAHUS O COICPKAHUY U 0COOCHHOCTSIX
CHCTEMaTH3aLM1 IPaKJAAHCKOTO MPOLECCYaIbHOTO 3aKOHOIATENbCTBA YKPAUHBI B pas-
HBIX HCTOPUYECKUX MEPUOAAX CTAHOBIECHHS U PA3BHUTHSI TPAXKIAHCKOTO CYTOTIPOU3BO-
ctBa. Oco00e BHUMaHUE yAENeHO Koau(UKALIK KaK OCHOBHOH (hopMe CHCTeMaTH3aluK
IPaKIaHCKOIO MPOIeCcCYalbHOrO 3aKOHO/aTeNIbeTBa. PaccMoTpeHa pedopma rpaxkiaH-
CKOTO cynonpousBozcTBa 1864 roma, yTo4HEHbl MECTO U POJb YCTaBa IPakIaHCKOTO
CYZIOTIPOM3BOACTBA B PAa3BUTHH OTE€UYECTBEHHOTO IPOIECCYaIbHOTO 3aKOHOIATEIHCTBA
KakK B COBETCKHH, TaK U B COBpEeMEHHBbIH nepuobl. OTiesbHOe BHUMAHUE Y/EIEHO CO-
BPEMEHHOMY JTaly KOAN(HUKAINH TPaKTAHCKOTO MPOIECCYaTbHOTO 3aKOHOIATEIHCTBA
YKpaunHbl, a TAKXKe TEHJCHIUSIM €T0 AaTbHEHIIEeTo pa3BUTHS.

KiroueBble ci10Ba: YcTaB rpakIaHCKOTO Cy/IONPOU3BOACTBA, cyaeOHas pedopma,
rpaxIaHcKui mponecc, [paxaaHckuil mpomeccyanbHbIN KOIeKe, KoguduKanms, Cyno-
YCTPOMCTBO.

CODIFICATED ACTS IN THE SYSTEM OF SOURCES OF CIVIL
PROCEDURE RIGHTS OF UKRAINE: HISTORY AND MODERNITY

Aleksandra NESTERTSOVA-SOBAKAR,
Candidate of Law Sciences, Associate Professor,
Professor of Department of Civil Law Disciplines
of Dnipropetrovsk State University of Internal Affairs

SUMMARY

The article made another attempt to deepen knowledge about the content and fea-
tures of systematization of civil procedural legislation of Ukraine in different historical
periods of the formation and development of civil proceedings. Particular attention is
paid to codification as the main form of systematization of civil procedural legislation.
Considered the reform of civil proceedings in 1864 and clarified the place and the role
of the Charter of civil proceedings in the development of domestic procedural legislation
in both the Soviet and modern periods. Special attention is paid to the modern stage of
codification of the civil procedural legislation of Ukraine, as well as trends of its further
development.

Key words: charter of civil proceedings, judicial reform, civil procedure, Civil Pro-
cedure Code, codification, judicial system.

IMocTtanoBka mnpodaembl. Cpenn  ajbHBIX OTHOILICHHUH, CIOCOOCTBYET BHY-

HCTOYHUKOB TPAXIAHCKOTO IpoIeccy-
QJIBHOTO ITpaBa KOIU(HIIPOBAHHEIE AKTEI
3aHUMAIOT LIEHTpaJibHOe MecTo. M 3T0
HeclTy4aifHO, Belb KOAU(PUIMPOBAHHAS
(dopma 3aKoHa SBISETCS Ba)XKHBIM YCIO-
BUEM 3P ()EKTUBHOCTH IPABOBOTO PETyIIH-
POBaHUS  TPaXKJIAHCKO-TIPOLECCYaNbHOM
nestenpHocTH. Komuduxanus obecre-
YHBAET 1I€JIOCTHOCTb, IOJHOTY, CHCTEM-
HOCTb, €IMHCTBO METOJOB IIPABOBOTO
PEryaupoBaHHsS TPaXkIaHCKO-NPOLECCy-

TPEHHEH COIACOBAHHOCTH T'PaKAaHCKO-
NPOLECCYATbHOTO 33aKOHA, HCKIIOYEHHIO
MOBTOPEHUH M MPOTUBOPEUNH, KOMIIAKT-
HOCTH 3aKOHOJATENIbCTBA, €r0 CTaOMIIb-
HOCTH U YCTOMYHMBOCTH.

Bompoc nenecoobpaznoctu xomudu-
Kallu¥ 3aKOHOJATEeNIbCTBA ABJIACTCS Mpe-
METOM IOCTOSHHOTO MHTEpeca HCCIEN0-
Baresel Kak B 00JIaCTH TEOPUU ¥ HCTOPHU
TOCyAapCcTBa M IIPaBa, TaK U TPakIaHCKOTO
npouecca. OpHAaKo  HalpaBICHHOCTb



