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SUMMARY

The article analyzes the formation of the institution of bankruptcy in Ukraine as an integral part of the market economy and compe-
tition. Considered the situation, according to which, bankruptcy cases are under the jurisdiction of economic courts and are considered
by the mat the location of the debtor, which reflects the harmonization of legislation.

The attention is focused on the Code of Ukraine of bankruptcy procedures, which expanded the subjects of bankruptcy, identified
short comings and changed the definition of the term “arbitration manager”, the procedure for renewing solvency or declaring a private
entrepreneur and an individual as bankrupt.
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CTAHOBJIEHUE HHCTUTYTA BAHKPOTCTBA B YKPAUHE

Bajgeatuna KO3BIPEBA,
KaHIUAaT IOPUIMYSCKIX HAyK, TOLEHT,
nipodeccop Kadeaps! X03HCTBEHHOTO, BO3IYIIHOTO M KOCMUYECKOT0 IpaBa Y 4eOHO-HayYHOTO I0PUANIECKOTO HHCTUTYTA
HarnuonanpHOro aBHaIIMOHHOTO YHHUBEPCUTETA

Jlapuca MUJINMKO,
KaHJUJAT IOPUINYECKUX HAYK, TOLIEHT,
JIOLIEHT Kadenphl X035 CTBEHHOTO ITpaBa 1 mporecca
Y4eOGHO-HayYHOTO IPAaBOBOTO HHCTHUTYTA
HarroHnanbHOTO YHHBEPCUTETA rOCYIApPCTBEHHON (PUCKAIBHOM CITy>KObI YKpauHbI

AHHOTALUSA

B crarbe NpOBOAMTCS aHATM3 CTAHOBJICHHS HHCTUTYTa OaHKPOTCTBA B YKpaHHE KaK HEOThEMIIEMOH YaCTH PHIHOYHON SKOHOMHKHU
U KOHKYPEHTHOH 00pbObI. PaccMOTpeHO IonoxkeHHe, COrIacHO KOTOpOMY Jieia O OaHKPOTCTBE IOABEIOMCTBEHHBI XO3IHCTBEHHBIM
CyaM U pacCMaTpUBAIOTCS MUMH I10 MECTY HaXOXICHHUS JOJDKHHKA, KOTOPOE CBUCTENBCTBYET O TapMOHM3AIMN 3aKOHOJATEIBCTBA.
CocpenoroueHo BHUMaHue Ha Konekce YkpanHsl 10 npouenype 6aHKpOTCTBa, KOTOPBIM PAaCIIMPEHbI CyObEKThl OaHKPOTCTBA, yCTa-
HOBJICHBI HEIOCTATKH 1 M3MEHEHO ONpeIeIeHHE TEPMUHA «apOUTPasKHbIN YIIPABIISIONIUIY, ONPENeNIeH MOPA0K BO30OHOBICHHS IL1a-
TEKECIIOCOOHOCTH HITH PH3HAHUS GaHKPOTOM (PH3HUECKOTO JIHIA-IPeNPUHIMATENSE U (PU3HIESCKOTO JIHIIA.

KuroueBble cjioBa: 6aHKPOTCTBO, HEIIATEKECTIOCOOHOCTh, JOJDKHHK, KPEIUTOP.

Formulation of the problem. Macro-
economic instability and the lack of work
experience lead to the emergence and deep-
ening of crisis phenomena in many enter-
prises. That is why, quite actual today,
there is the problem of bankruptcy of busi-
ness entities. Especially, the institution
of bankruptcy serving as the main instru-
ment of state regulation of the functioning
of unprofitable and financially in solvent
enterprises. The bankruptcy mechanism
in Ukraine is still not perfect and requires
a lot of research, first of all, in assessing
the effectiveness of securing the with

draw al of insolvent business entities from
the state of the crisis or their liquidation.

On October 18, 2018, the Verk-
hovna Rada of Ukraine adopted the Code
of Bankruptcy Procedures in its second
reading. This Code establishes the condi-
tions and procedure for restoring the sol-
vency of a debtor-legal entity or recogniz-
ing him as a bankrupter in order to satisfy
the claims of creditors, as well as restor-
ing the solvency of an individual. That
is why it will be important to investigate
what changes at the economic level will
bring the Code of Bankruptcy.

The purpose of the article. The arti-
cle deals with the formation of the bank-
ruptcy institute in Ukraine since the adop-
tion of the Law “On Bankruptcy” in 1992,
with the latest changes in connection with
the adoption of the Code of Bankruptcy
Procedures on October 18, 2018.

Methods of research: methods
of analysis, synthesis and synthesis are
used.

The formation and  develop-
ment of the bankruptcy institute were
researched by B. Grek, V. Mamutov,
B. Polyakov, 1. Pobirchenko, D. Pritika,
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A. Cherper, Z. Shershova and others in
the sphere of the development of legal
and organization al principles of the bank-
ruptey institute in Ukraine. We have made
the research of the legal basis of this insti-
tution, taking into consideration the new
Code of Bankruptcy Procedures.

Main material. The most undesira-
ble crisis situation in the big enterprises,
and now for individual physical entrepre-
neurs is bankruptcy. By its nature, bank-
ruptey is an integral part of a market econ-
omy, the natural course of competition, as
aresult of which the weak enterprises leave
this process, an ~ d the state receives
economically strong, competitive busi-
ness entities. A fairly common practice in
the countries with a market economies is
the introduction of bankruptcy as a mech-
anism for regulation and self-regulation
of the economy, or, above all, compliance
with obligations. The first normative act
regulating the insolvency of economic
entities was the Law of Ukraine “On
Bankruptcy” of 14.05.1992. In some
parts of it, this law was similar to law
in the Russian Federation. The practice
of reviewing bankruptcy cases by arbi-
tration courts that were considered from
1992 to 1999 showed that the definition
of “bankruptcy” had few disadvantages,
which instigated an ambiguous under-
standing of the law. This was especially
true for the definition of the legal and eco-
nomic substance of the concept of “assets
in a liquidation form” [3].

Hard with a content law applies only
to subjects of entrepreneurial activity
with the status of a legal entity. Cases
were considered by the arbitral tribu-
nal at the place where the debtor was
located and were prompted by the cred-
itor or debtor’s application. If the appli-
cation was filed by the lender, the case
was violated in the presence of uncon-
ditional monetary claims, regardless
of the size, provided that they were not
repayable to the debtor’s bank form ore
than one month. The debtor, in addition
to the mentioned, has the right to initiate
bankruptcy proceeding seven in a con-
nection with the threat of insolvency. As
a rule, a property manager was assigned
to the debtor’s bank, and the applicant was
obliged to attach a file of the bankruptcy
proceedings to the official print agency.
Other lenders submitted their applications
within a month. Bankruptcy proceedings
were stopped by approval of the terms

of the sanction or liquidation balance.
Law of 1992 “On Bankruptcy” had many
disadvantages, namely:

— it was of noticeable pro-creditor
nature, aimed at paying debts of creditors;

— there was no reorganization proce-
dure;

— no moratorium on satisfaction
of creditors’ claims was applied;

— no legally established initial amount
of debt made it possible to launch a bank-
ruptcy court mechanism in the presence
of a debt of at least one penny, which did
not contribute to stabilizing the economy
of the state and ignoring its realities;

— the law did not correspond to
the economic relations that were estab-
lished in Ukraine at that time.

Significant changes were made to
the “On Bankruptcy” Law. It was signed
June 30, 1999 and got the title “On
restoring the debtor’s solvency or rec-
ognizing them as a bankrupt”. This law
became a pro-debtor. The conditions for
initiating the bankruptcy procedure were
established, a moratorium on satisfac-
tion of creditors’ claims was introduced,
the subject of legal regulation was only
a debt obligation (fines excluded) special
procedures were introduced: rehabilita-
tion, peace agreement, institute of arbitra-
tion manager [4].

Timely were the changes, accord-
ing to which the bankruptcy proceedings
were subordinated to commercial courts
and were heard according to the actual
location of the debtor, indicating the har-
monization of legislation regulating eco-
nomic activity in Ukraine. Regarding
the subjective structure of bankruptcy,
according to the 1992 Law the subjects
of bankruptcy could only be legal enti-
ties registered in Ukraine as the subjects
of entrepreneurial activity, including
state-owned enterprises, enterprises with
a state-owned shares in the authorized
capital, consumer cooperatives and agri-
cultural production cooperatives, enter-
prises with foreign investments, as well as
enterprises whose objects were not sub-
ject to privatization in accordance with
the current legislation [3]. Separate subdi-
visions of a legal entity — a business entity
(branches, branches), agricultural servic-
ing cooperatives, as well as foreign legal
entities and international organizations
with permanent establishments outside
Ukraine [5, p. 97] could not be recognized
as subjects of bankruptcy. It was also
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significant that individual entrepreneurs
could not be the subjects of bankruptcy.
State-owned enterprises were excluded
from the list of subjects of bankruptcy.

Law of 1999 significantly expanded
the range of subjects of bankruptcy, includ-
ing legal entities operating in the form
of a consumer society, a charitable or
other fund, especially dangerous enter-
prises, professional securities market par-
ticipants, financial and credit institutions,
insurers and individual entrepreneurs.
However, since January 2013, a new ver-
sion of the Law of Ukraine “On restor-
ing the debtor’s solvency or recognizing
them as a bankrupt” became effective.
It set the measures to prevent the insol-
vency of the debtor, expansion of powers
of the arbitration manager, specificities
of bankruptcy of business entities that have
public and other value or special status,
bankruptcy of state enterprises and enter-
prises in whose statutory capital the share
of state property exceeds 50% [8]. The sep-
arate sections regulate the sale of property
in the process of prosecution and pro-
ceedings on bankruptcy related to foreign
proceedings. The law prohibits the possi-
bility of bankruptcy of state-owned enter-
prises (Part 5 Article 2 of the Law), does
not foresee the bankruptcy of banks
and financial and credit institutions reg-
ulated by other legislation [15, p. 50].

The specificities of proceedings in
bankruptcy cases for banks and finan-
cial and credit institutions are regulated
by the Laws of Ukraine “On Banks
and Banking”, :On the System of Guar-
anteeing Individual Deposits”. The new
version of the Law with amendments
and additions is one of the many con-
ditions for a more effective economic
development of Ukraine. Introduced by
the Law, which became effective on Jan-
uary 19, 2013, a lot of novelties were
introduced in the normative regulation
of the of bankruptcy sphere, as indi-
cated in the explanation of the Ministry
of Justice of Ukraine from 06.04.2012.
“Development of normative movement
of regulation of relations in the sphere
of bankruptcy in Ukraine”.

First of all, it is foreseen to can-
cel the licensing of economic activities
of arbitration managers (property man-
agers, sanitation managers, liquidators),
whereas arbitration managers will become
subjects of independent professional
activity [1].
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The powers of the state body on bank-
ruptcy issues have been revoked and,
in particular, extracted from the court
and can now be regarded as interference
with the administration of justice. This
applies to the provision of state bankruptcy
authorities’ proposals to the economic
court for the appointment of arbitration
managers for state-owned enterprises or
enterprises in respect of which the case
of bankruptcy was initiated and in which
authorized capital share of state property
exceeds 25%. In addition, those functions
that concern only state-owned enter-
prises or enterprises in which authorized
capital share of state property exceeds
25% in respect of which the bankruptcy
case was initiated the Law does not take
into account the constitutional principle
of the principle of equality of ownership
forms [15, p. 49].

In order to avoid corruption risks
and to establish a unified approach to
the appointment of an arbitrator in bank-
ruptcy cases, regardless of the forms
of ownership of the debtors, it was fore-
seen that the candidate for the exercise
of the powers of the property manager
is determined by the court independently
with the use of an automated system
from among the persons included in
the Unified Register of Arbitrage Manag-
ers of Ukraine.

Another addition in the field of state
regulation of bankruptcy relations was
the regulation at the legislative level
of the status and powers of the self-regu-
latory organization of arbitration manag-
ers, which is defined as an all — Ukrainian
public organization uniting arbitration
managers who have received their sta-
tus in accordance with the requirements
of the enactment of the Law, and exercise
powers on public regulation of the activ-
ities of arbitration managers [15, p. 48].
Relying of a lawmaker to the self-regu-
latory organization of arbitration man-
agers in the field of public regulation
of the activities of arbitration managers —
its members, as well as participation in
the professional training of arbitration
managers and improving their profes-
sional level, is aimed at raising the level
of professional quality and the positive
authority of arbitration managers.

What is more, a new, modern way
of detecting all creditors and persons
who have expressed a desire to partic-
ipate in the debtor’s rehabilitation, by

means of the official announcement
of bankruptcy proceeding on the offi-
cial web-site of the Higher Commercial
Court of Ukraine on the Internet, provides
for informing a wider circle of people,
reduce the costs of conducting a bank-
ruptcy case and, to a certain extent, will
make it possible to avoid delaying such
proceedings in contrast to the place-
ment of such an announcement in print
agencies newspaper “Voice of Ukraine”
and “Governmental Courier”. In addi-
tion to the aforementioned, the legislator
reduced the terms of judicial procedures
that apply to the debtor, regulated the sale
of property in the proceedings on bank-
ruptcy and other painful issues [12].

October 18, 2018 The Verkhovna
Rada of Ukraine has adopted the Bank-
ruptcy Code of Ukraine, which will go in
effect 6 months after the date of its pub-
lication.

The Code eliminates disadvantages
and changed the definition of the term
“arbitration manager”. According to
the Code (Part 1, Clause 1), it is an indi-
vidual who has received the relevant cer-
tificate and information that is included
in the Unified Register of Arbitrage
Managers of Ukraine. Unlike the cur-
rent wording of the law, where the arbi-
tral manager is an individual, appointed
by the economic court in the established
procedure in the case of bankruptcy
as a property manager, reorganiza-
tion manager or liquidator from among
the persons who received the relevant
certificate and entered into the Unified
Register of Arbitration Managers (Man-
agers property, sanitation managers, lig-
uidators) of Ukraine [17]. The current
definition of the term dissipates the false
idea that an individual holding a certifi-
cate for the right to exercise the activities
of the arbitration manager (property man-
ager, reorganization manager, liquidator)
is not an arbitration manager until he is
appointed in the bankruptcy case.

In accordance with the Code (part 8,
Article 12), the arbitration manager in
the exercise of his authority has the right
to directly access information about
the debtor, his property, income, means,
including confidential information con-
tained in state databases and registers [17].

The order of appointment of the arbi-
tration manager has changed. Yes, accord-
ing to Article 28 of the Code, the court
proposes three arbitral managers to
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file an application for participation in
the decision on acceptance of the applica-
tion to initiate a bankruptcy proceeding.
In the case when the application came
from two to three arbitration managers
selected by automated program, the court
assigns the person who was selected
the first to be the property manager/
manager of the restructuring. In addition,
the Code (Part 1, Article 30) increased
the size of the main payment of the arbi-
tration manager, established the concept
of additional payments, as well as pro-
vides for mandatory advance payments by
the creditor and the debtor (Part 2, Part 4,
Article 34).

The third book of the Code regulates
the procedure for bankruptcy of legal
entities, including the procedure for filing
a court application for initiating a bank-
ruptcy proceeding, opening bankruptcy
proceedings, the procedure for provid-
ing claims to creditors, etc., the process
of disposition of the debtor’s property,
the rehabilitation procedure of the debtor
and the liquidation procedure.

The new Code changes the timing
of certain procedural actions, in particular,
the procedure for disposing of the debtor’s
property is introduced and should last up
to 115 days, but no longer than 170 days.
The queues of satisfaction of credi-
tors’ claims in the liquidation procedure
of the debtor, in particular, the 5th stage,
in comparison with the previous law,
are amended, the requirements of addi-
tional monetary payment to the manager
of the rehabilitation or the liquidator
are excluded. A separate section spec-
ifies the specificities of proceedings in
bankruptcy cases of certain categories
of debtors, in particular, insurers, farms,
state enterprises, etc. (Section VII). It also
regulates bankruptcy proceedings related
to a foreign insolvency procedure (Sec-
tion VIII) [16].

The fourth book of the Code estab-
lishes the procedure for restoring sol-
vency or recognizing the bankruptcy
of an entrepreneur and an individual. In
accordance with Code 115, proceedings
on insolvency of a debtor — an individ-
ual or an individual entrepreneur may
be opened only after the application
of the debtor. That is, the creditor will
now be able to apply to the individual or
the entrepreneur, as opposed to the legal
entity. The new Code sets out the grounds
for the debtor’s request for bankruptcy:
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1. The size of the debtor’s overdue
obligations towards the creditor (credi-
tors) is not less than thirty non-taxable
minimum incomes of citizens (at the same
time, the previous law required the require-
ment of three hundred minimum wages).

2. The debtor has ceased repay-
ment of loans or other plan payments in
the amount of at least half the monthly
payments for each loan and other obliga-
tions within two months.

3. A ruling has been passed in
the enforcement proceedings concerning
the absence of property from the physical
person, which can be recovered.

4. There are other circumstances that
confirm that in the near future the debtor
will not be able to fulfill the monetary
obligations or to carry out ordinary cur-
rent payments (the threat of insolvency).

Section III of the of the Fourth Code
book introduces a new plan for restruc-
turing the debts — it establishes the post
of restructuring manager, which is devel-
oped to restore the solvency of the debtor.
According to Article 130 of the Code,
the court decides to declare a debtor
bankrupt and introduce a procedure
for repayment of their debts in case
within 120 days from the date of open-
ing insolvency proceedings at a meeting
of creditors no decision has been taken on
approval of the debtor restructuring plan
or a decision to switch to the procedure
for repayment of claims debtor [16].

Conclusions. Consequently,
the establishment of the bankruptcy insti-
tute in Ukraine takes place in difficult
circumstances, which requires a more
detailed study and revision of the tasks
and functions of the bankruptcy institute.
Definitely, the new Code of Ukraine on
bankruptcy procedures, the insolvency
procedure of the debtor or recognition
of its bankruptcy in Ukraine is regulated
more fully now than with the previous
legislative act as it simplified access
of the debtor to the bankruptcy procedure.
At the same time, some issues remained
unclear or settled in general terms, in
particular, the grounds for the debtor’s
or creditor’s appeal with a statement
of bankruptcy of legal entities were not
clearly defined, the deadline for the debt-
or’s reorganization procedure not set,
bankruptcy of banks not regulated,
etc. The most important achievements
of the Code from bankruptcy procedures
is that: firstly, the assets of the debtors will

be sold through an online platform that
will ensure transparency and the highest
possible price of the alienated property.
In addition, the level of responsibility
of the management of the debtor-company
increases because of unused measures to
prevent bankruptcy. Also, the Code pro-
vides the opportunity to declare invalid
the transactions of the debtor’s property
with related parties during the last three
years preceding the opening of the bank-
ruptcy procedure. In addition, lenders
will be able to participate in the selection
of the arbitration manager, who will have
to report regularly to them on the financial
condition of the debtor. Secondly, accord-
ing to preliminary estimates, the adoption
of the Code is expected to help Ukraine
significantly improve its position in
the World Bank’s ‘Doing Businesses’ rat-
ing — in the overall score and on the “Sol-
vency” indicator. At the same time, until
the adoption of the Code, Ukraine has
sometimes shown the worst results, for
example, on the effectiveness of the bank-
ruptcy procedure, its cost and duration.
Thirdly, the Code improves the proce-
dure for corporate bankruptcy. Due to its
simplification, a bankrupt can be sold as
a working business.
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OCHOBHBIE ®OPMbI
AEATEJIBHOCTHU CYBBEKTOB
AJIMAHUCTPATUBHO-IIPABOBOM 3UIIIUTHI
ITPAB PEBEHKA B YKPAUHE

Haranus KOJIOMOEL,
KaH/IUAAT IOPUIMYECKIX HayK,
JIOIeHT Kadeapsl aJMHHUCTPATHBHOTO IpaBa 1 npouecca (akynsrera Ne 3
XapbKOBCKOTO HAIIMOHAILHOTO YHUBEPCHTETA BHYTPEHHHX JIEIT

AHHOTALIUA

B crarbe geTanbHO pacCMOTPEHBI OCHOBHBIE (TIPaBOBBIC U HEMIPABOBBIC) (GOPMEI Jie-
SITETEHOCTH CYOBEKTOB aJIMHHHUCTPATHBHO-TIPABOBOM 3aIIWUTHI IpaB peOCHKA HA YKpa-
nHe. B mporecce nccnenoBaHus yCTaHOBJIEHO, YTO KITIOUEBBIMU IIPABOBBIME (pOpMaMu
JeATEeIbHOCTH YIIOJIHOMOYEHHBIX CyOBEKTOB SIBISIOTCA CleAyIomue: 1) u3nanue agMu-
HUCTPATHBHBIX aKTOB; 2) OCYILIECTBICHUE OPUANIECKH 3HAYUMBIX JEHUCTBUI; 3) 3aKITIO-
YeHHEe aJMUHUCTPATHBHBIX T0r0BOpoB. K HenpaBoBBIM ()OpMaM OTHECEHBI PA3IUYHOTO
pona necTBYsL, CBSI3aHHBIE C MATEPHUATBEHO-TEXHUIECKUM 00€CIIeueHHEM e TeTbHOCTH
OPraHoOB I'OCY/IapCTBEHHOH BIACTH U MECTHOTO CaMOYIIPABJIEHHs, & TAK)KE OpraHNU3allu-
OHHBIE JCHCTBUS, KOTOPBIE HE BICKYT 32 CO00M HUKAKMX IOPUANYECKHUX MOCIESCTBHM.
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SUMMARY

The author of the article has studied in details the main (legal and non-legal) forms
of activity of the subjects of administrative protection of children rights in Ukraine.
In the course of the research, the author has established that the key legal forms of ac-
tivity of authorized subjects are: 1) issuance of administrative acts; 2) implementation
of legally significant actions; 3) conclusion of administrative contracts. Various types
of actions related to the logistic and technical provision of state authorities and local
self-government agencies’ activities, as well as organizational actions that do not entail
any legal consequences, were assigned to non-legal forms.
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IocranoBka npodJjemsl. [lesTens-
HOCTb CyOBEKTOB aIMUHUCTPATHBHO-TIPa-
BOBOM 3all[UTHI IPAaB PeOCHKA BHIpaXKaeTCs
B COOTBETCTByIOLIMX (opmax. Mmeercs
B BUAY Ta CHUTyaI[ys, KOI/ia yIpaBiIeHYe-
CKasi JeATeNIbHOCTh  yIOJHOMOYEHHBIX
CyOBEKTOB OCYILECTBIIACTCS U 00ecredu-
BAETCsl C IIOMOIIBIO YETKO YCTaHOBJIEH-
HBIX Mep Bo3neiicTBus. OHako BHEIIHEe
BEIpOKCHHE YIPABICHUYSCKOH IeATelb-
HOCTH, KOTOpasi IPUMEHSIETCS] B OTHOIIIe-
HHUM HECOBEPIICHHOIETHUX, MOXKET OTJIU-
YaThCs OT OOIIMX CTAHAAPTOB.

Cocrosinue mucciaenosanus. Ilpasa
pebeHKa M WX 3aIlUTa OpraHaMH TOCy-
JApPCTBEHHON BIIAacTH, OOIIECTBEHHBIMHU
00BbETUHCHUSMH, MEXIyHapOIHBIMHU
OpraHM3alusIMH U T. . HEOAHOKDPATHO
CTAaHOBWJIMCh TMPEIMETOM HCCIIeO0Ba-
HUSI TPEACTABHUTENICH MeJaroruyeckux,
MPaBOBBIX,  COLUOJIOTHYECKHUX,
XOIIOTHYECKHX  HayK. VIHTepecHbIMU
U Ype3BBIYAHHO aKTyaJbHBIMHU SBISIOTCS
uccinenosanus B. AGpamoBa, A. Hedaesa,
JI. MueicbkuB, K. JleBuenko, A. Jlakamn,
. Lp10ynunoii, A. BuHImoBckol u psaa
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