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SUMMARY

In the article the author explores the development and genesis of criminal law protection of intellectual property rights in Ukraine.
The author also pointed out the directions for solving a number of theoretical and practical problems related to finding out the place of
norms aimed at preventing crimes against intellectual property in domestic legislation. The cases of the unequal approach of judges,
prosecutors, investigators and other lawyers to the problem of qualification of crimes against intellectual property rights and ways of
overcoming the problems of prosecution for crimes against intellectual property rights in Ukraine are analyzed.
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PA3BBUTHE YT'OJIOBHO-IPABOBOM 3AIIIUTHI
MPABA UHTEJUIEKTYAJIbHOM COBCTBEHHOCTH B YKPAUHE

Buraauii TOITYA,
KaHAUIaT IPUIUICCKHUX HayK,

MPOKYypOp NMpoKyparypsl Kuesckoii obnactu

AHHOTANUA

B crarbe aBTOPOM HCCIIEIOBAHO Pa3BUTHE M FEHE3HC YTOJIOBHO-IIPABOBOM 3alllUTHI NTPaBa MHTEIJICKTYaJbHONH COOCTBEHHOCTH B
VYkpaune. Taxke aBTOPOM yKa3aHbI HANPaBJICHHS PEIICHUS PsAa TEOPETUUECKHUX U NMTPAKTUYECKUX MPO0OiIeM, CBA3aHHBIX C BBIICHEHHU-
€M MecTa HOpM, HallpaBJIeHHBIX Ha IPEIOTBPAIIEHIE TPECTYIUICHUH IPOTHUB HUHTEIIEKTYyaIbHOH COOCTBEHHOCTH B OT€UECTBEHHOM 3a-
KoHoznareabeTBe. [IpoaHaIn3upoBaHbl TAKXKE CIyyad HEOAMHAKOBOTO MOAXO0/a Cy/IeH, TPOKYPOPOB, CICA0BATENEH U IPYTUX FOPUCTOB
K npobiieMe KBaau(pUKAIMY NIPECTYIUICHUH TPOTUB MHTEIIEKTYaJIbHONH COOCTBEHHOCTH 1 ITyTel IPEoJ0JICHNS TPOOIEM IIPHUBIICUEHUS
K YTOJIOBHOH OTBETCTBEHHOCTH 3a MPECTYIUICHNS IPOTHB MHTEIIIEKTYaIbHON COOCTBEHHOCTH B YKpauHe.

KiroueBble cjioBa: MpecTymHOCTh, aBTOPCKUE NPaBa, HHTEIUICKTyallbHask COOCTBEHHOCTb, 00BEKTHI aBTOPCKOTO MpaBa, CMEKHbIE

Ipas, yrojoBHast OTBETCTBEHHOCTb.

Introductory part (introduction).
There is an urgent need to address a num-
ber of theoretical and practical problems
related to the clarification of the place
of norms aimed at preventing crimes
against intellectual property in domestic
legislation for today. Perhaps, this should
be done by separating a new section in
the Criminal Code of Ukraine (a special
part of the Criminal Code of Ukraine) or
by adopting a separate normative and legal
framework for the criminal law protection
of this category, since these crimes form
their own independent separate group
of criminal offenses other than crimes
against property and other crimes con-
stituting the structure. In addition, due to
the current situation, cases of unequal treat-
ment of judges, prosecutors, investigators
and other lawyers on the problem of quali-
fication of crimes against intellectual prop-
erty rights often occur in legal practice.

The presentation of the main mate-
rial. According to leading lawyers, using
the notion of “property” with respect to
intellectual property, the legislator implies

possession of exclusive rights to the owner
of protected objects. In addition, the law
allows the use of these objects solely with
the permission of the owner. It should be
emphasized that the basis of the proposed
opinion is that the intellectual property
relations are part of a broader content
of the generic object (property relations), is
not based on the Civil Code of Ukraine, in
which the third book and the fourth book
are dedicated to the property right, other
substantive rights and the intellectual prop-
erty right. Also, the Civil Code of Ukraine
(Article 419) defines the relation between
the right of intellectual property and prop-
erty rights, namely: the right of intellectual
property and ownership of a thing do not
depend on each other. Transferring the right
to an intellectual property object does not
mean the transfer of ownership of a thing.
Transferring ownership of a thing does not
mean transferring the right to an intellec-
tual property object. The object of intel-
lectual property is the right to the results
of intellectual activity of a person. This
right has a dual nature. On the one hand,

the author of the immaterial and the author
of the material property object have similar
property rights, since the right to the result
of creative activity provides its owner
with an exceptional opportunity to dispose
of this result at his own discretion, as well
as to transfer it to other persons, that is, it
is similar to the right of ownership to tan-
gible objects. From the other, along with
the property right there is a non-proprietary
right of the author to the results of intellec-
tual activity. Thus, the intellectual property
right is the sum of the triad of property
rights (the right to own, use rights, the right
to dispose of) and non-proprietary rights
(the right to authorship, the right to invio-
lability of a work, etc.) [8, p. 10]. Having
analyzed the existing civilist approaches, it
can be argued that between these two types
of property rights there are many significant
differences, among which: 1) the difference
between objects. Objects of property are
property (physical and inborn thing), which
is limited in space, that is, the right of own-
ership determines the state of property
belonging to material wealth to individuals,
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its use and disposal. The object of intel-
lectual property is the results of creative
activity, which are intangible (have an ideal
nature) and can not be limited in space.
The economic value of objects of intellectual
property right does not depend on the mate-
rial carrier on which they are located, since
the medium is considered only as a way
of transferring ideas, opinions and con-
clusions of the author to other persons.
The designated status of intellectual prop-
erty objects makes them very vulnerable to
unfair use without the consent of the owner
and is often the subject of offenses against
intellectual property rights; 2) distinction in
the direction of ownership and intellectual
property rights. Ownership — the approval
of the owner’s domination over the things
that belong to him and the authority to
own, use and dispose of these things.
The prohibition on the interference of third
parties in this right is additional, of a pro-
tective nature. Exclusive intellectual prop-
erty rights are directed at the prohibition
of non-permissive use of intellectual
property by third parties; 3) the difference
in the methods of acquiring and termi-
nation of rights to the results of intellec-
tual activity. The acquisition of prescrip-
tion, find, alienation (the author does not
completely lose contact with the object
of creative activity, the latter continues to
exist in the form of non-proprietary rights
of the author), privatization cannot be
applied to the intellectual property rights.
The termination of the right is in accord-
ance with the destruction, requisition, con-
fiscation; 4) difference in duration of rights.
Thus, according to the law, property rights
have no time limits, while the duration
of exclusive rights is clearly regulated;
5) distinction in action in a certain territory.
Ownership recognizes the right of purchase
of'things in all countries of the world, that is,
it does not affect the residence of the owner
and the location of the property. At the same
time, intellectual property rights are terri-
torial in nature. This means that the rights
acquired on the territory of one country are
not recognized on the territory of another.
To acquire exclusive rights in the terri-
tory of another state, you must first con-
clude relevant international agreements,
and then properly register; 6) the difference
in the application of legal instruments for
protection. Ownership is based on prop-
erty rights, and intellectual property rights
on property and personal non-proprietary
rights. For example, the owner of intelle—

ctual property rights can not demand his
rejection because such thing does not exist.
Consequently, on the basis of the foregoing,
it can be concluded that the right of own-
ership and intellectual property law, in
terms of civil law, belong to different legal
categories, but in both cases the only sys-
tem-forming term — property is used.

As it is known, scientifically sub-
stantiated systematization of the norms
of the Special Part of the Criminal Code
is essential, in particular, for the search
of the norm to be applied, the clarifica-
tion of the content of certain features
of the syllables described by the prohib-
itive norms, the delimitation of related
crimes, and also for the elucidation
of the opinion of the legislator about
the value of certain objects of criminal
law protection [9, p. 3]. As V. Tatsiy cor-
rectly notes, “scientifically substantiated
systematization in the Criminal Code
of criminal and legal norms on the respon-
sibility for individual crimes is essential
for the application of this law, the clari-
fication of its actual content, delimitation
of related offenses, as well as orientation
in the Criminal Code itself” [10, p. 14].

Traditionally, there are three main con-
cepts of the notion “property”. The first is
social perception at the level of common
sense, in which property is something
belonging to anyone. The second is a legal
one, in which property is treated as property
relations (right of use, possession, disposal).
The third is economic, that is understood as
a system category, where the property is
not the relation of a person to any object,
but the relationship between people regard-
ing the appropriation (alienation) of this
object. It should be noted that in all three
approaches to the concept there are crimi-
nal law features. In the first case, the prop-
erty acts as a subject of a criminal offense.
By the way, this subject has a criminal-law
significance in the first place. The second
and third of the selected concepts con-
sider this category as the object on which
the crime is directed. Violation of the exist-
ing procedure for alienation of property is
always an offence. If, however, such alien-
ation is carried out by means of the most
dangerous means, there is a crime envis-
aged by the relevant articles of the Crimi-
nal Code of Ukraine [1, p. 47-49]. Modern
intellectual property research also covers it
in economic, legal, sociological and other
fields. This again proves the lack of a uni-
fied approach in the theory of intellectual
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property at the stage of its formation. Using
the work of Marxism, European thought
has developed a number of theories of intel-
lectual property. Comparing the views
of scientific schools of different times
on the essence of intellectual property, it
should be noted that it was the quintes-
sence of the neoclassical, Marxist, neo-in-
stitutional approaches and laid the basis for
the modern theory of intellectual property
in the new economic conditions [2, p. 20].
Lawyers in defining the concept of “intellec-
tual property” use such categories and con-
cepts as “reason”, “invention”, “creativity”
and others like that [3], which gives grounds
to assert that the concept of “intellectual
property” is much more complicated than
“property” at least because it has structur-
ally a non-material category such as “intel-
ligence (reason)”.

At the same time, the key to under-
standing the intellectual property insti-
tute is the fact of creating new knowl-
edge. We emphasize that from the point
of view of law, intellectual property is not
the result of human intellectual activity as
such, and the right to this result. Accord-
ing to the Civil Code of Ukraine, the right
of intellectual property is a person’s right to
the result of intellectual, creative activity or
other object of intellectual property rights.
The results of intellectual activity of a per-
son and commercial designations, unlike
material objects, can not be protected from
the use by third parties only on the basis
of the fact that someone owns the right to
them. Legislation in the field of intellectual
property tries to protect the interests of right
holders by providing them with appropriate
time-limited rights that allow them to control
the use of their objects of intellectual prop-
erty rights. At the same time, these rights are
acquired not in relation to material objects,
which can be embodied in the results of cre-
ative work, but in relation to the generation
of the human mind as such. Thus, it can be
said with certainty that intellectual prop-
erty rights is general term for certain results
of intellectual activity of a person and com-
mercial notations, which are intellectual val-
ues of non-material nature, and which may
acquire rights similar to property rights that
promote market activity [4, p. 6-7]. Con-
sequently, intellectual property constitutes
the law enshrined the right to the results
of intellectual activity in the production, sci-
entific, literary and artistic spheres. Intellec-
tual property rights are exclusive (absolute)
rights. This is due to the fact that the state
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gives the owner of the intellectual prop-
erty rights the full range of rights regarding
the use and disposal. In this case, other enti-
ties (including the state) are not entitled to
such use and should refrain from actions that
may violate the absolute rights of the owner.
Of course, ownership also refers to absolute
rights, however, in our opinion, these terms
differ a little. Although some scholars dis-
agree with this approach, they recognize
the property as a generic concept, which, in
turn, is divided into two types: ownership
of things (property) and intellectual property
[S, p. 14-16; 6, p. 204]. Others hold a com-
promise position on this issue and point out
that intellectual property in its material terms
can in certain cases act as an object of owner-
ship in its traditional (civil) sense. [7] Thus,
a comparative analysis (from the point view
of civil law), first of all, provided an oppor-
tunity to show and justify the differences
between the object of ownership and intel-
lectual property. This is done in order to
understand the position of the legislator,
who during the construction of the Special
Part of the Criminal Code of Ukraine placed
criminal and legal prohibitions, designed to
protect intellectual property, outside of Sec-
tion VI of the Special Part of the Criminal
Code of Ukraine “Crimes against Property”.
It is the features of the generic facility that
allows for a scientifically based classifica-
tion of crimes against property and crimes
against intellectual property, and therefore,
itis logical to place the relevant criminal law
in the Criminal Code. Taking into account
the said proposal on the transfer of crimi-
nal offenses against intellectual property to
Section VI of the Special Part of the Crim-
inal Code of Ukraine [11], it means that its
direct object is part of a more general con-
cept — a generic object (property relations).
We are going to analyze these categories.
The conducted research [12, p. 165-169]
gives grounds to assert that the generic
object of crimes against property is a set
of social relations in the sphere of property,
where property is a “primary property”,
that is, the relation of a concrete person to
one’s and another’s as a key value of law.
The legal expression of these relationships
is the right of ownership, which gives all
owners equal conditions for the acquisition
and protection of these rights, that is, own-
ership in the objective sense as a set of legal
rules that regulate and protect property rela-
tions. Direct object is property — “secondary
property”, that is, the materialized attitude
of man to the world. The legal expression

of these relationships is the subjective right
to own, use and dispose of property belong-
ing to specific subjects of property rights.
In the course of the study, the point of view
was grounded, which formed the basis
of the estimated opinion that the intellec-
tual property relations are part of a broader
content of the generic object (property rela-
tions), not primarily based on the Civil Code
of Ukraine, in which the third and fourth
books are devoted respectively to the right
of ownership and other material rights
and intellectual property rights.

This shows that scientists distinguish
intellectual property relations in a sepa-
rate independent group of social relations.
The scientists have developed specific fea-
tures of these relationships: a special, clearly
defined object — the result of intellectual
creativity; special reason for occurrence;
a combination of imperative and dispositive
elements in determining the scope of rights
and obligations of intellectual property
subjects; their target character; a combi-
nation of material and obligatory elements
in the process of the realising of rights
and responsibilities, etc. [13, p. 332].
The object of intellectual property relations
is the results of intellectual, creative activ-
ity, means of individualization and unfair
competition and other objects that meet
the requirements of the law established
for them, and which, as a result, ensures
criminal law protection. Thus, on the basis
of the above it can be argued that the generic
object of crimes against intellectual prop-
erty is the social relations that constitute
personal non-property and (or) proprie-
tary intellectual property rights for objects
of intellectual property rights protected
under the criminal law (however not all
of them, but only that which is protected by
the norms of the Criminal Code of Ukraine
(Articles 176, 177, 203, 229, 231, 232). In
the plane of the generic object there are
direct objects of crimes against intellectual
property that are correlated with generic
as a part and whole, they have social rela-
tions: 1) on the results of intellectual, crea-
tive activity; 2) in the sphere of established
procedure of circulation of means of indi-
vidualization of participants in the eco-
nomic process; 3) regarding the protection
of exclusive rights of individuals and legal
entities from unfair competition. The subject
ofacrimeagainstproperty isaparticular thing
(in the aspect of the obligation-real concept
[14, p. 78-79]), and the subject of crimes
against intellectual property — the results
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of conscious intellectual creative activity
of a human. Consequently, unlike things as
an object of crime against property, the sub-
ject of a crime against intellectual property
is always of non-material form.

Conclusions. Having explored the
development of criminal legal protection
of intellectual property rights in Ukraine, it
should be concluded that, despite the changes
made to the Criminal Code after Ukraine
gained independence, the problem of crim-
inal legal protection of intellectual property
rights remained quite relevant. And the most
important step in solving problems in this
area was the adoption on April 5, 2001 by
the Verkhovna Rada of Ukraine of the new
Criminal Code of Ukraine. Criminal legal
protection of intellectual property rights in
the current Criminal Code of Ukraine is car-
ried out by Art. 176, 177, 229 and others.
However, according to the findings of inter-
national experts, the issue of criminal legal
protection of intellectual property rights
remains complex and relevant to the science
of criminal law of Ukraine.
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ITPABOBOE PEI'YJIMPOBAHHUE
NHBA3UBHBLIX YYXEPOJHbIX BU1OB
PACTEHUH O 3AKOHOJATEJILCTBY

MOJIJOBbI, BEJIAPYCHU U YKPAUHBI

(CPABHUTEJIbHBINA AHAJIN3)

Aanouc TYJIMHA,
KaHAUAAT IOPHINYECKUX HaYK,
ACCUCTEHT Kadeapbl FKOJIOTHUECKOTO NpaBa
HanunonanbHOro ropuanyeckoro yHuBepcutera umeHu Slpocinasa Mynporo

AHHOTALUA

B crartpe mpoBoAMTCS CpaBHUTEIBHBIM aHAIN3 IPABOBOTO PETYIHUPOBAHMS PacIpo-
CTpaHEHUs] U YMCIEHHOCTH WMHBA3MBHBIX UYXEPOJHBIX BUAOB pacTeHHH B YKpauHe,
benapycu 1 Mongose. PackpbiBaeTcs COOTHOIIEHHE TEPMUHOB «MHBAa3UBHBIE UY)Ke-
pOmHBIE BUIBI PACTEHUID U «BPEAHBIE OPTaHU3MBD» B 3aKOHOIATENILCTBE 3TUX CTPAH.
Hcxonst u3 TOro, 4to pacmpoCTpaHEHHE TAKUX OOBEKTOB M BpEIHOE BO3AEHCTBHE,
KOTOPOE€ OHHM HaHOCAT OMOPa3HOOOPa3HI0 U OKPYKarolLled NPUPOIHON cpese B LeNoM,
TSDKEJIO KOHTPOJIMPOBATh, 000CHOBBIBACTCSI HEOOXOMUMOCTD IIPUHSATHS MEpP, B TOM YHC-
JIe ¥ TPAaBOBOTO XapakTepa, Uil pETYINPOBAHUS UX YUCIEHHOCTH B YKpauHe, yUUThIBas
HOPMOTBOPYECKYO IPAKTHKY APYTUX FOCYAapCTB B 9TOMH cepe.

KiroueBble c10Ba: 00bEKTHI PACTUTENHFHOTO MUPA, HHBA3HBHbBIE YY)KEPOIHBIEC BUJIbI
pacTeHMH, BpeJHbIe OPraHU3Mbl, KAPAHTUH PACTEHUI.

PLANTS INVASIVE ALIEN SPECIES LEGAL REGULATION
BY LEGISLATION OF MOLDOVA, BELARUS AND UKRAINE
(COMPARATIVE ANALYSIS)

Elbis TULINA,
PhD in Law, Assistant Professor at the Department of Environmental Law
of Yaroslav Mudryi National Law University

SUMMARY

The article gives a comparative analysis account of the plants invasive alien species
expansion and multitude legal regulation in Ukraine, Belarus and Moldova. The
correlation of terms “the invasive alien species of plants” and “noxious organisms” in
the corresponding countries’ legislation is also shown. Proceeding from the fact that the
expansion of such organisms, and their noxious impact on the biodiversity and on the
environment, as a whole is difficult to be controlled, the necessity of taking appropriate
measures, including the legal ones, is substantiated for regulating their multitude in
Ukraine, taking into account the other countries’ standardization practice in this field.

Key words: flora world objects, invasive alien species of plants, noxious organisms,
quarantine of plants.

IocranoBka mpodiaembl. B Hauane
XXI Beka MHpPOBOE COOOIIECTBO CTOJI-
KHYJIOCh C DIOOANBbHBIMH MpOOIeMaMH,
a MMEHHO: IIOCTOSHHO BO3HHKAIOIIHE
Yrpo3bl Kak IUIAHETApHOTO, TaK M PEru-
OHAJILHOTO ~ MacwTaboB, KaTaKJIU3MBI,
BCIBIIKN 3MUAEMHHA, 9TO, €CTECTBEHHO,
SIBISIETCSI CBOSOOPA3HBIM BBI30BOM HEJIO-
BeyecTBy. MIcxo/s U3 3TOro, B MOCIENHEe
BpeMsl U yUECHBIE-OKOJIOTH, U TIPEICTaBH-
TEJIN BJIACTH M OOIIECTBEHHOCTH aKTHBHO
00CYXIal0T ~ paclpoCTPaHEHHE HHBa-
3MBHBIX YYXXEPOJHBIX BHJIOB PACTEHHH,

YTO, MO0 WX MHEHHIO, MOXXET IPHBECTH
K DKOJIOTHYECKOH KaTtacTpode, MacITadbt
KOTOPOIl HACTOPaKMBAIOT. Y UUTHIBASI ATO,
B HACTOAIIEE BpeMs, KaK HHUKOIJA, BO3-
HHKaeT HeoOXOJUMOCTb B HPOBEICHUH
aHaJM3a PaBOBOro 00eceYeH s U pery-
JUPOBaHMUA KaK pPAaCHpPOCTPAHEHMS, TaK
U YHCIEHHOCTH HHBa3UBHBIX UYXKEpO.-
HBIX BUJIOB pacTeHUU B YKpauHe H JIpYy-
I'UX ToCyJapcTBax, cpefu KoTopsix berna-
pycs 1 Mongosa.

AKTyaJqbHOCTb TeMbl HCCJI€J0-
BaHUsl TIOATBEPXKIaeTcs TeM (haKkToMm,



