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SUMMARY

Interpretational opportunities of ICJ in legal practice to interpret international
treaties through institutional instruments and realization of interpretational principles in
international law are considered in this article.

The examples of statical and dynamic interpretation; different ways of translation,
the application of travaux préparatoires are analyzed.
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POJIb MEXKJIYHAPOJIHOTI'O CYJIA OOH
B UHTEPIIPETAIINN MEJKIYHAPOJIHBIX JOTOBOPOB:
MPOBJEMBI M TEPCITEKTUBBI IOPUCIANKIIAHA MC

Ceetrnana KAPBAIIKASL,
KaHJUJaT IOPUIHYECKUX HAYK, TOKTOPAHT
WHcTuTyTa MEKTyHApOTHBIX OTHOIICHHUH
KueBckoro HanmoHanbHOro yHUBEpcHTETa MMEeHU Tapaca llleBueHko,
JIOLICHT Kadeipbl IIpaB 4yesIoBeKa
UepHOBHIIKOTO HAIMOHAIBHOTO YHHBepcuTeTa nMeHn 0pus denproBrya

AHHOTAIUA

B cratbe paccMOTpeHBI HMHTEPNpPETAIMOHHBIE BO3MOKHOCTH MexXyHapOIqHOTO
cyna OOH B npaBOnpHMEHNTETHHON MPAKTHKE TOJKOBAHHS MEXIyHApOIHBIX JOTOBO-
POB TP NOMOIIN MHCTUTYIIMOHATIBHBIX BO3MOXKHOCTEH, peaan3aluyl IPUHIUIIOB TOJ-
KOBaHHs U MEKAYHApPOIHOIO MpaBa, IPUBEAEHBI IPUMEPHI BOBMOXKHOCTEH peann3annun
MIPHUHIIAIIOB CTAaTHYECKOTO U TMHAMUYECKOTO TOJIKOBAHMUS, PA3IIMYHBIX CIIOCOOOB TOJIKO-
BaHWs, IPUMeHeHus travaux préparatoires.

KitroueBble cjI0Ba: TONKOBaHHWE MEXIyHAPOTHBIX JIOTOBOPOB, MeXITyHapOIHBIH
Cyn OOH, mprHIMITE TOTKOBAHUS MEXyHAPOIHBIX JOTOBOPOB.

Introduction. The UNO International  tractual norms, that precede their imple-

Court of Justice is the main judicial organ
of the United Nations Organization (here-
inafter — UNO ICJ). Its activity is aimed
at the achievement of one of the main
UNO objectives — the promotion of inter-
national peace maintenance (article 1, item
1 of the UNO Charter) through the adoption
of decisions and advisory conclusions [6].
In addition to resolving disputes between
the states in essence the UN ICJ must
ensure the fulfillment of contractual obli-
gations by the participants of international
treaties through the interpretation of con-

mentation, and that contributes not only to
equal understanding of this or that stand-
ard, but also ensures conscientious fulfill-
ment of the obligations, arising from it [2].
That is why, the interpretation of interna-
tional treaties is an extremely important
aspect of their implementation within
the framework of international law, espe-
cially at regional level. In particular, article
1 of the European Convention on peace-
ful settlement of disputes of 1957 indi-
cates the responsibility of the countries to
transmit all the interstate disputes of legal
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nature to the International Court of Justice,
including disputes concerning:

— interpretation of the contract;

— any question of international law;

— the existence of a fact, which, if
established, will constitute a violation.

Among a number of international
court the UNO ICJ is the universal body
to resolve disputes, connected with the use
of treaties, and most authoritative in con-
nection with international treaties interpre-
tation; its decisions are legally compulsory
(for the parties of the dispute), and the views
of scholars of authority — specialists in
international law, which often simultane-
ously are the judges — are a source of law.
No wonder, the interpretation of interna-
tional treaties became the basis for the prac-
tice of judicial precedent application by
the international judicial authorities, which
often advert to their previous decisions, as
well as the decisions of other international
bodies, when dealing with judicial cases.
The growing number of states’ explana-
tion and dispute resolution requests to
the courts, increasing role and activity
of the courts in international law interpreta-
tion, and, at the same time, the aspiration to
interpret the treaty independently (authen-
ticly) as subsequent treaties, the UNO ICJ
peacemaking misiion intensification in
the context of political expediency in par-
ticularly complex cases on international
relations disputes, are evidence of the prob-
lem of international treaties interpretation
by the UNO ICJ actualization.

The purpose of the study is to deter-
mine the role and peculiarities of the UNO
International Court of Justice in international
treaties interpretation in order to resolve
international disputes in modern condi-
tions, which is an integral part of the ques-
tion to regulate international-legal relations
between the states and international organ-
izations in support of international law
and order and security through the resolution
of international disputes and international
treaties interpretation.

To determine the methodological basis
of research, generalization of different
authors’ concepts, regarding the interpre-
tation of the contract, a universal structure
is used, equalling the structure of most
contracts. The analysis algorithm method-
ologically provided for the implementation
of successive comparative steps, concerning:

1) general provisions of interpretation;

2) interpretation means in prescribed
order and hierarchy [8].

The overall analysis allows using
the main four schools of contractual inter-
pretation practices, having different herme-
neutic aims and, accordingly, using a set
of their own ways and methods of inter-
pretation. The intent school ascertains
the intentions of the parties, the textualist
school establishes the ordinary meaning
of the words of the treaty, the teleolog-
ical approach gives effect to the object
and purpose of the treaty, and the New
Haven school determines and implements
the genuine shared expectations of the par-
ties [22]. Adherents of these schools are
among the leading scholars of international
law, at the same time, their doctrines are
additional sources of international law.

An idea is spread among the scien-
tists to single out only three approaches to
the interpretation of international treaties
or theories — textualism, theory of inten-
tions and teleological approach. Analyzing
the advantages and disadvantages of each
of them, E. Zverev indicates simple theoret-
ical basis and ease in textualism application,
and, at the same time, excessive fixation on
the standards of the written text, and the dif-
ficulty (or almost impossibility) of extratex-
tual means of interpretation use, even if they
are needed in a particular situation, what
may lead to the adoption of unlawful deci-
sions; revelation and specification of the rel-
evant standard author’s will (regarding inter-
national contracts — will of the parties, who
signed the agreement) and opportunity
(sometimes exaggerated) to use preliminary
materials, subsequent practice of an inter-
national treaty implementation etc., when
applying the theory of intentions; elucidat-
ing of the purpose with an adopted relevant
standard to gain it, and within the limits
of this purpose (which could also change
over time) determination of a standard’s
content in accordance with specific time
regulations and complexity and riskiness
of practical implementation of this norm in
the context of teleological theory. As a result,
the author proposes to apply a combination
of interpretation theories — textual, theory
of intentions and teleological theories [1].

The problem of international trea-
ties interpretation in scientific doc-
trine impresses by variability of views
and comments. Problematic questions
concerning ICJ activities on treaties’
interpretation are investigated both in
international organisations’ documents
[9] and numerous scientists: Y. Vlasov,
K. Djeffal, T. Ginsburg, I. Lukashchuk,
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O. Lukashchuk, O. Merezhko, A. Tala-
layev, H. Lauterpacht, M. Ris, G. Fitz-
maurice, L.N. Sicilianos and others.

In particular, the representatives
of Russian international law school ana-
lyze the question of the necessity to give
the right of access to the Court of some ter-
ritories, parts of a sovereign state, as a party
of the case in essence (the example of the wall
on the occupied Palestinian territory) [12]
and the proposition of corresponding amend-
ments to art. 36 of the UNO ICJ Charter;
proposal to include into the list of the parties
in the dispute of individuals, which means
the recognition of mandatory trial principle
by the states (N.N. Goncharova); the ques-
tion of the legitimacy to demand advisory
conclusions from international non-UN-or-
ganizations with the General Assembly’s
consent: regional bodies, various specialized
intergovernmental organizations, interna-
tional non-governmental organizations, hav-
ing General Consultative Status ECOSOC,
with the consent of the UNO General Meet-
ing (N.N. Chernova).

The institutional foundations
of the UNO ICJ activity are determined
in Article 92 of the UN Charter, which
states, that the UNO General Meeting
and the Security Council elect fifteen
judges. Article 9 of the ICJ Statute spec-
ifies them to represent "the main forms
of civilization and principal legal nature,
subject to the systems".

The jurisdiction of the court includes
general and adjoining powers, which outline
the range of cases, considered by the court.
Article 36 of the Court’s Statute determines
general authorities, which include resolv-
ing disputes between the states (since only
they can they can stand the trial), subject to
compulsory jurisdiction of the Court: about
the interpretation of the agreement; the ques-
tion of international law; about the presence
of the fact; about the nature and amount
of reimbursement. Article 96 of the UNO
Charter contains the opportunity to provide
advisory opinions on abstract questions
of international law at the request of any
UNO body authorized to comply with such
inquiries. Adjoining powers also include:
international  agreements interpretation,
identifying and ascertaining the gaps in
existing international law. According to
paragraph 1, article 36 of the UN Charter
the ICJ deals with all the cases, that will be
sent to it by the parties, and all the questions,
specially provided for in the UN Charter or
applicable treaties and conventions [6].
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The case handling of the ICJ is car-
ried out under strict compliance with Jus
standards Cogens, which are specified
in the Vienna Convention, 1969 [16]
on the basis of their mechanism of their
recognition and the principles of good
faith and ordinary meaning of the terms.
The terms are not clearly recognised
and applied to the obligations erga-omnes
to genocide prohibition [5].

The ICJ has influenced the devel-
opment of such a principle as the audit
of change, without which the law and jus-
tice are impossible [7] and the practices
of a contextual interpretation. For exam-
ple, it was applied to the cases concern-
ing nuclear tests in 1974 g. Nuclear Test
Case (Australia v. France) and Nuclear
Test Case (Australia v. France) (New Zea-
land v. France) [17; 18] and Request for
an Examination of the Situation in Accord-
ance with Paragraph 63 of the Court's
Judgment of 20 December 1974 in
the Nuclear Test (New Zealand v. France)
[13; 14], 2016. (Marshall Islands v. India,
Marshall Islands v. United Kingdom),
Marshall Islands v. Pakistan [19-21].

Underground nuclear explosions car-
ried out by France in the future, according
to New Zealand, also pollute the environ-
ment. The Court protects the fundamen-
tal rights of people not only in New Zea-
land but also Australia, Samoa, Solomon
Islands, Marshall Islands and the Fed-
erated States of Micronesia. The rights
of people in these territories “include
the rights of the unborn descendants".
These are rights, “which nation is obliged
to protect" [7]. Changes in circumstances
of life sometimes cause interpretative
changes, as well as the cessation and obso-
leteness of international treaties, the con-
tent of terms, the validity of the contract,
or its parts [7].

The considerations mentioned above
indicate the evolution of the rules of inter-
pretation of the Court and the commit-
ment to a dynamic principle, in particu-
lar. Today, in interpreting international
treaties, the ICJ adheres to both the static
and the dynamic principle of interpreta-
tion, when the “facts”, “treaties”, “con-
ventions”, clauses to treaties are inter-
preted evolutionary in the light of the new
circumstances of new knowledge, and not
only in respect of treaties that regulate
the observance of human rights. If in
the 70’s of the twentieth century human-
ity was less aware of the harmful effects
of nuclear testing, then, in the 90's, after

the Chornobyl disaster, cases and advi-
sory opinions were held with arguments
atanew technological level [ 13]. Although
in the history of the ICJ there were peri-
ods of a certain confrontation of different
approaches. However, the application
of the evolutionary principle still requires
more argumentation, and the static princi-
ple is applied to their interpretation.

ICJ uses different ways of interpret-
ing international treaties, often combining
several of them. Thus, clarifying specific
context of the above case to interpret
the expression' foundations judgments”,
grammatical and special legal methods
were applied, observing the principle
of contextual interpretation [7]. However,
the Court clearly adheres to the basic rule
for the interpretation of treaties in order
not to receive inappropriate results or to
adopt an "absurd" decision [12].

The interpretation activity of the
Court enables not only to specify
the fuzzy provisions of the treaties, but
also to determine the content of the trea-
ties and the possibility of their termina-
tion. An example of such a concretization
is the ICJ's decision in Namibia regarding
the validity of resolution 284 (1970) [11],
as two permanent members of the UN
Security Council abstained from voting,
the ICJ decided that such actions could be
considered a “for” vote, although the court
was pondering whether such an inter-
pretation was correct, since according to
Art. 27 (3) of the UN Charter 3 “Decisions
of the Security Council on all other mat-
ters shall be made by an affirmative vote
of seven members including the concur-
ring votes of the permanent members” [6].

An important role in the interpretative
work of the Court is played by the clarifica-
tion of the purpose of the contract, the nor-
mal meaning and the real and foreseeable
intentions of the travaux preparations [9]
especially in the historical context. In
the decision on the cazse Kasikili/Sedudu
Island (Botswana/Namibia) the Court
applied the Agreement of 1990 as pre-
paratory documents to find out the object
and aim of the treaty. But cartographical
materials being absent there was no official
ground to interpret the Treaty [10]. The most
succesful was the usage of the Treaties
(1858 and 1886) between Costa Rica
and Nicaragua — the cases Maritime Delim-
itation in the Caribbean Sea and the Pacific
Ocean (Costa Rica v. Nicaragua) and Land
Boundary in the Northern Part of Isla Por-
tillos (Costa Rica v. Nicaragua) (2 Febru-
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ary 2018), because “11 doubtful clauses”
were settled there. These clauses allowed
to determine “validity of the 1858 Treaty
and found, in its paragraph 3 (1), that
the boundary line between the two States
on the Atlantic side “begins at the extrem-
ity of Punta de Castilla at the mouth
of the San Juan de Nicaragua River, as they
both existed on the 15th of April 1858”
[15]. At the same time the Court stated
“the absence of “detailed information”,
which had been observed in the 2015 Judg-
ment, had left the geographical situation
of the area in question somewhat unclear
with regard to the configuration of the coast
of Isla Portillos” (pr. 70) and seeked to find
out “issues of territorial sovereignty which
it is expedient to examine first, because
of their possibleimplications for the mar-
itime delimitation in the Caribbean Sea”
(pr. 59). Although this method is applied
only as subsidiary because the intentions
must be defined as forseen art. 31 VCLT.
The Court works not only with the treaties’
text but official state letters as well [19-21],
their practice [13]. This practice must refer
to treaties application.

Investigating new facts caused the ter-
mination of the case concerning Sovereignty
over Pedra Branca/Pulau Batu Puteh,
Middle Rocks and South Ledge (Malay-
sia/Singapore) (Malaysia v. Singapore)
29 May 2018 [3, 4] as new documents were
found out (namely internal correspondence
of the Singapore colonial authorities in
1958, an incident report filed in 1958 by
a British naval officer and an annotated
map of naval operations from the 1960s.).
The parties terminated the trial.

The court tries to consider geograph-
ical, historical, political circumstances
of the cases. It is extremely important
while considering political matters to
eliminate any possibility to influence sit-
uation. The example of important inter-
pretational activity of the Court can be
the cases Croatia v. Serbia on the Applica-
tion of the Convention on the Prevention
and Punishment of the Crime of Genocide
[4]. The Court took into consideration
political circumstances connected with
Socialist Republic Yugoslavia split-
ting and independent Croatia creating.
The Court found out those circumstances
as the demonstration of genocide [4, pr.
62,76, 102, 187].

The case  mentioned  above
and the other cases concerning genocide
acts during the conflict between Bosnia,
Serbia and Montenegro in 1991-1995,
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1999-2000 were sued by Croatia against
the republic of Yugoslavia for Conven-
tion violation on genocide crimws pre-
vention and punishment. Croatia aimed
to prove that the events in the city Vuk-
ovar were Serbian armed forces actions
in the response of its Declaration of Inde-
pendence. It was political scenario of Bel-
grad federal government. The Court stated
these facts and refused Serbian interpreta-
tion of Brioni transcript considering it to
be aimed to exterminate civil population
[4, pr. 503]. The Court interpreted Con-
vention’s article and the phrase “com-
mited with the extent to exterminate” in
particular [4, pr. 138]. Finally, the Court
stated: “in the absence of thenecessary
specifc intent which characterizes gen-
ocide, Croatia cannot beconsidered to
have engaged in “conspiracy to commit
genocide” or “directand public incitement
to commit genocide”, or in an attempt to
commitgenocide, all of which presuppose
the existence of such intent. It follows
that the alternative submissions must be
rejected” [4, pr. 517]. Political cases con-
cerning Palestine territories and Cosovo
independence were also very complicated.

At the same time the Court detailed
some notions, in particular agression
and validity of weapon usage for self
defence stipulated on UNO statute
and common international law.

Some thoughts, declarations and com-
ments of ICJ’ judges are very important
for this process. The possibility to ana-
lyse the discussion of all seps of the trial
in the court and interpretational activ-
ity of the court can be considered as
the demonstration of law creation. This
aspect of Court’s activity is the most
dynamic and unforeseen because trea-
ties interpretation often belongs to Court
composition and depends on its loyality to
certain interpretational school, scientific
views and the development of interna-
tional law in general because it can evi-
dently influence treaties interpretation by
the Court.

Conclusions. Interpretation of inter-
national treaties by the International
Court of Justice is the most authoritative
form of official interpretation. In inter-
preting contracts ICJ relied on the text
of the treaty, used the object, purpose,
subsequent practice and agreement
of the parties, using static and more evo-
lutionary principles of interpretation,
sometimes — a custom. Preparatory mate-
rials were important as well.

Applying law-enforcement practice in
the interpretation of treaties, the ICJ pro-
motes the elimination of gaps in law, pro-
motes the development of international law,
using the rules to specific circumstances,
the Court reveals, deepens and specifies
their content. Moreover, ICJ according to
the demands of the time answering time
requests demonstrates the desire for flex-
ible and effective reconciliation between
the parties of the dispute, contributes to bet-
ter of understanding and the strengthening
of the world, but we need further research
to increase its authority and the capacity to
implement the Court's rulings.
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IHPABOBOE PEI'YJIMPOBAHUE HAJIOT'A
HA JOBABJIEHHYIO CTOUMOCTD
B YKPAUHE

Jwoosr KACBSIHEHKO,

JIOKTOP FOPUANYECKHUX HayK, podeccop,
npodeccop kadeaps! prHAHCOBOTO IpaBa
HanmonansHOro yHHBEpCUTETA TOCYIAPCTBEHHON
(uCKaIbHOM CITyKOBl YKpauHBI

Haranus ATAMAHYYK,

KaHJH/JaT IOPUANYECKUX HAYK, OLICHT,
JOLeHT Kadenpbl PUHAHCOBOTO TpaBa
HannoHaabHOTO YHHBEPCHTETA FOCYAapCTBEHHON
(bucKanbHOM CITy)Obl YKpanHbI

AHHOTAIUA

B crarbe paccCMOTPEHBI M TPOaHATN3HPOBAHEI OCHOBHBIE TEOPETHIECKHE IOAXOBI K
HAJIOTy Ha J100aBJICHHYI0 CTOMMOCTb. PacCMOTpEHBI MOHATHE HAJOTa Ha J00ABICHHYIO
CTOMMOCTb, XapaKTepHble NPHU3HAKH, (QYHKIMH U OCOOCHHOCTH MEXaHW3Ma aJMHHU-
CTPUPOBAHUS JAHHOTO Hayora. VccinenoBaHsl IpoOIeMbl IPaBOBOTO PETYNHPOBAHUS Ha
COBpeMeHHOM 3Tane. OnpeeneHsl OCHOBHbIE HalpaBiIeHHs peOpPMHUPOBAHHS HAJIOTA
B ycnoBusix uHTerpanuu B EBpomnetickuii Coro3. PaccMoTpeH KoMITIEKC MepOIIpUsITHH,
MPEATIOKEHHBIX U PELISHHUs MPoOIeM aIMIHACTPUPOBAHIS HAJIOTa Ha JOOABICHHYIO
CTOUMOCTb B YKpauHe.

KnroueBble cioBa: Hajloryu, KOCBEHHBIE HAJIOTH, aJJMIHUCTPUPOBAHNE, HAJIOTOBAsI
CHUCTEMa, HaJIOT Ha JOOaBIECHHYIO CTOUMOCTh, HamoroBhIi KoJieKC YKpauHEbI.
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SUMMARY

The article reviews and analyzes the main theoretical approaches to the value added
tax. The concept of value added tax, characteristic features, functions and features of the
administration mechanism of this tax are considered. The problems of legal regulation
at the present stage are researched. The main directions of tax reform in the context of
integration into the European Union have been determined. The set of measures proposed
to solve the problems of the administration of value added tax in Ukraine is considered.
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ITocranoBka mpodiemsbl. Hamor nHa
nobasieHHyr0 crouMocTh (nanee — HIC)
SIBISIETCS] OFOIKETOOOPA3yIONIMM U OJTHO-
BPEMEHHO CIIOKHBIM U ITPOTHBOPEUHBEIM
HaJIOrOM B HajoroBoi cucreme. B Ykpa-
WHE OH 3aMEeHMJT HaJIOT C 000pOTa M HAJIOT
C TPOJaX, CTaB B AaJbHEHIIEM Ba)KHBIM
Ui (OPMHUpPOBaHMs JTOXOTHOM dYacTH
TOCYIapCTBEHHOTO OIO/KETa U YCIIOBHEM
BCTYIUIGHHUs Hamel ctpaHel B EBpo-

netickuit Coro3 (manee — EC). MmenHo
B KoHTeKkcTe CortaneHust 00 acCoIanum
[1] Vkpamna cTaBHT 1ETBIO HE TOJBKO
aZanTanyio OTEYECTBEHHOTO 3aKOHOJA-
tenbetBa 0 HJIC ¢ 3akoHOmarenbCcTBOM
EC, HO Taxke 3aMMCTBOBaHME M BHeJpe-
HHE JIy4mHx aeMeHToB cucremsl HJC
C LIeJIBIO YCTPaHEHUS TOPrOBBIX OapbepoB
mexny Ykpaunoit u EC u coBepieHCTBO-
BaHUS OTe4YeCTBEHHbIX HOpM. OnHaxo,



