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SUMMARY

The article is devoted to the overview of implementation transitional justice meas-
ures in modern Ukraine. Resort to the concept of transitional justice in Ukrainian legal
discourse was unavoidable in the light of Euromaidan Revolution (Revolution of Digni-
ty), annexation of Crimea by the Russian Federation and Russian armed intervention in
Eastern Ukraine. The author step-by-step assessed the progress which has been made by
Ukraine on the path to realizing main components of the transitional justice.
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HNPABOCYIUME NEPEXOJHOT'O IEPUOJA B YKPAUHE:
BBI3OBbBI 1 BO3BMOKHOCTH

Kouncrantun 3AJ1041,
KaHUJAT IOPUINYCCKUX HAYK, JIOIEHT,
JIOIEHT Kadeaps! YTOJIOBHOTO MpaBa ¥ KPUMHHOJIOTHI
Kueckoro HanmoHansHOrO YHUBepcuTeTa uMeHH Tapaca IlleBuenko

AHHOTALOMUA

Cratbs mocBsIleHa 0030py pealn3aluu Mep MpaBOCYAUs MEPEXOAHOro 1epuosa B
coBpeMeHHO Ykpaune. O0palieHne K KOHLIEIIUH [IPABOCY/IHs EPEXOAHOIO NMeproaa
B YKPaMHCKOM IOPHAMYECKOM AUCKypce ObUIO HeM30eXKHBIM B cBETe peBoitonuu EB-
pomaiinana (PeBomonmn [loctomncTBa), annekcnn Kpeima Poccuiickoit deneparueit
1 BOOpYXeHHOI nnTepBeHiuu Poccun B BocTounoit Ykpanne. ABTOp mar 3a Imarom
OIIEHUBAET MTPOTpecc, JOCTUTHYTHIM YKpPauHOH Ha IMyTH peaau3alui OCHOBHBIX KOMITO-
HEHTOB IIPAaBOCY/NS NEPEXOAHOTO MEPHUOLA.

KitoueBble cjioBa: HapyLICHUs TIPaB YeNIOBEKa, BOOPY)KCHHbIH KOH(IIUKT, MIPaBo-
CyaHe TIepeXoIHOT0 Iepro/ia, YroJlOBHbBIC PECiIeIOBaHM, BO3MEIICHNE yiepOa KepT-
BaM, yCTAaHOBJICHHE VCTHHBI, HHCTUTYIIHOHHEIE pe(OpMEI.

Introduction. The term “transitional
justice” is completely new for Ukrainian
legal discourse. Attention to this concept
is conceivable in the light of events in
modern Ukrainian history. Dramatic
Euromaidan  Revolution  (Revolution
of Dignity), villainous annexation
of Crimea by the Russian Federation
and overt Russian armed intervention
in Eastern Ukraine generated multiple
challenges for Ukrainian legal system,
one of which is the need to regulate
consequences of armed  conflict
and change of political regime. Therefore
resort to the concept of transitional justice
was unavoidable.

Joanna R. Quinn said, that “societies
have talked and written [about questions
oftransition fromwarto peace and fromone

political regime to another] since at least
500 BC; in The Oresteia, for example,
Aeschylus himself grappled with these
age-old questions, with a fierce debate
about what sort of punishment Orestes
should face for his role in the cyclical
violence that had occurred. Elster traces
the origins to the transition to democracy
in ancient Athens in 411 and 403 BC”
[1, p. 12]. But “[t]he term ‘transitional
justice’ appears to have been coined by
American scholars in the early 1990s”
[2, p. 563]. R. Teitel called this period
oftimeaspartIlin genealogy oftransitional
justice, which “is associated with
a period of accelerated democratization
and  political  fragmentation”  due
to “the collapse and disintegration
of the Soviet Union” [3, p. 71].
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Report of the Secretary General
of the United Nations “The rule of law
and transitional justice in conflict and post-
conflict societies” (S/2004/616) contains
modern understanding of transitional
justice. This document has defined
transitional justice as “the full range
of processes and mechanisms associated
with a society’s attempt to come to terms
with a legacy of large-scale past abuses,
in order to ensure accountability, serve
justice and achieve reconciliation” (para.
8). It should be noted, that this definition
is not unique. For example, R. Kerr
and E. Mobekk said, that transitional
justice is “the range of judicial and non-
judicial mechanisms aimed at dealing
with a legacy of large-scale abuses
of human rights and/or violations
of international humanitarian law”.
This definition lay special emphasis on
legal nature of past abuses by calling
them as “abuses of human rights and/or
violations of international humanitarian
law” [4, p. 3]. O. Plotnikov, in turn,
believes, that conflict-based approach to
define transitional justice is inherently
constrained, because it  consisted
of a simplification of social realities
and because of limited legal capabilities
of the UN: “Normative definitions given
within the UN system are thus doomed to
be inaccurate, as they attempt to reduce
the variety of real-life situations to one
strict formula. It can be assumed, that
since an international legal definition
of transitional justice cannot encompass
the entire field, it should be limited by
instrumental capabilities of the UN...
It relies on the more or less developed
legal terms of conflict and human rights
violations. In contrast, the regime change
and social transition are not legal terms
at all. Combined with the need for
respect of state sovereignty, this makes it
impossible to include them into the UN
definition” [5, p. 61].

While above mentioned definitions
describe  transitional ~ justice  as
the range of legal measures, mechanisms
and processes, it is noteworthy to mention
that they are determined by set of legal
obligations. In particular, four tenets
of international human rights law have
framed transitional justice and the fight
against impunity: (a) the State obligation
to investigate and prosecute alleged
perpetrators  of  gross  violations
of human rights and serious violations

of international humanitarian law,
including sexual violence, and to punish
those found guilty; (b) the right to know
the truth about past abuses and the fate
of disappeared persons; (c) the right to
reparations for victims of gross violations
of human rights and serious violations
of international humanitarian law; and (d)
the State obligation to prevent, through
different measures, the reoccurrence
of such atrocities in the future [6].

Also, some authors believe, that
term  “transitional justice” includes
only transition from non-democratic
to democratic political regime, while
transition from war to peace should be
covered by the term “jus post bellum”:
“Transitional justice concerns the moral
and legal considerations that pertain
to situations where a new, normally
more democratic, regime is being
formed after mass atrocity or oppressive
conditions have been stopped. Jus post
bellum concerns the moral and legal
considerations that pertain to situations
where a war or armed conflict has come to
an end. In both cases justice considerations
pertain to situations where a just peace
is being established or reestablished...
Transitional justice differs from jus post
bellum in that the focus of transitional
justice is on the processes that lead to
a democratic or at least a less repressive
regime whereas jus post bellum is focused
on the achieving of peace. So the goals
are different in that peace of course can be
achieved outside of democratic political
processes” [7, p. 25]. However in this
article transitional justice is understood in
the broad sense.

It appears from the above that it is not
easy to create some abstract definition
of transitional justice. Nevertheless
consensus on the elements of transitional
justice is much more clear. Consequently
this concept could be defined by listing all
its elements. In March 2010, the United
Nations Secretary-General released his
“Guidance Note on the United Nations

Approach to Transitional Justice”.
This document asserted, that
“[t]ransitional justice consists

of both judicial and non-judicial processes
and mechanisms, including prosecution
initiatives,  truth-seeking, reparations
programmes, institutional reform or
an appropriate combination thereof” [8].
Such holistic (multidimensional) approach
describes very well heterogeneous
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aims of transitional justice: “a) rebuild
the ruined or dysfunctional judicial
infrastructure through the reestablishment
of the rule of law b) deal with the crimes
committed by the agents of the former
regime by trials or truth commissions
and c) address “the structural and systemic
injustices that led to conflict” through
reparation and compensation” [9, p. 60].

The purpose of the article is to
overview the progress which has been
made by Ukraine on the path to realizing
main components of the transitional
justice: criminal prosecutions for gross
violations of human rights; reparations
for victims of such violations; full
disclosure of truth regarding the reasons,
progress and consequences of widespread
violations; reforms that prevent similar
violations in a country.

The main part. It is worth noting
that events of the Euromaidan Revolution
(Revolution of Dignity) and situations
in Eastern Ukraine and in Crimea vary
widely. Therefore the analysis of measures
of transitional justice in Ukraine should
include two separate modules.

Euromaidan  Revolution  (Revo-
lution of Dignity). Among the three
above mentioned situations, implemen-
tation of transitional justice measures
seems the most realistic with regards to
the events of the Revolution or Revolu-
tion of Dignity. Perhaps the only chal-
lenge is impossibility to prosecute some
high-level ex-officials, which hiding on
the territory of Russian Federation.

Criminal prosecutions. First of all,
it must be noted, that on 17 April 2014,
the Government of Ukraine lodged a dec-
laration under article 12(3) of the Rome
Statute accepting the ICC's jurisdic-
tion over alleged crimes committed on
its territory from 21 November 2013 to
22 February 2014. The aim of this move
was to prevent impunity of perpetrators
and accomplices of systematic violations
of human rights, which had occurred dur-
ing the Revolution of Dignity. On April 9,
2014, the Prosecutor of the International
Criminal Court opened a preliminary ex-
amination of the situation in Ukraine, but
the perspective of this preliminary exam-
ination is uncertain. In its Report on Pre-
liminary Examination Activities in 2015,
the Office of the the Prosecutor of the In-
ternational Criminal Court provided its
preliminary analysis of the crimes alleg-
edly committed during the Maidan pro-



LEGEA SI VIATA

test events. The Office found that while
the acts of violence allegedly committed
by the Ukrainian authorities between
November 30, 2013 and February 20,
2014 could constitute an “attack directed
against a civilian population” under arti-
cle 7(2)(a) of the Statute, the information
available did not provide a reasonable ba-
sis to believe that the attack was systemat-
ic or widespread under the terms of article
7 of the Statute. The Office however noted
that serious human rights abuses had oc-
curred in the context of the Maidan events,
and expressed its willingness to reassess
its preliminary analysis in the light of any
new information.

The criminal prosecutions at the na-
tional level complicated by the gaps in
Ukrainian legislation. Particularly it lacks
an autonomous criminalization of crimes
against humanity. Therefore, Ukraini-
an government prosecute serious human
rights abuses had occurred, which had oc-
curred during the Revolution of Dignity,
as terrorist acts, excess of power, crimes
against administration of justice.

Reparations for victims. On Febru-
ary 21, 2014 Verkhovna Rada of Ukraine
adopted the Law of Ukraine “On state
assistance to victims of mass protest ac-
tions and their families”. Thus, appropri-
ate legislative measures has been taken
by Ukrainian government in this sphere.
However, Ukrainian human rights activ-
ists maintained, that its practical imple-
mentation leaves much to be desired [10].

Truth-telling. This aspect of transi-
tional justice seems like a ferra incogni-
ta for Ukrainian government. The issue
of establishing of truth commissions for
“documenting violation facts; documen-
tary events recovery; declassification
of archives; investigation on disappeared
and missing persons; establishment of vic-
tims and perpetrators; ensuring the availa-
bility and security of documents on rights
violations” [11, p. 22] was not even dis-
cussed at governmental level.

Institutional reforms. With regards
to the aims of transitional justice institu-
tional reforms should prevent future vio-
lations of human rights. It should be rec-
ognized, that Ukrainian government had
initiated such reforms.

Firstly, “[a]fter the Revolution
of Dignity largely instigated by endemic
corruption, Ukraine adopted a compre-
hensive anti-corruption package of laws
and established new specialised institu-

tions: NABU, SAPO, NACP and ARMA.
Ukraine also achieved unprecedented lev-
el of transparency, inter alia, by introduc-
ing the electronic asset disclosure, e-pro-
curement, opening up the public registries
and making a number of datasets publicly
available in open data format...[Nev-
ertheless] [d]espite the achievements,
the level of corruption remains very high.
Anti-corruption enforcement, particu-
larly against the high-level officials, is
stalling and meets enormous resistance
and the public trust to the Government has
further decreased in recent years” [12].

Secondly, on September 16, 2014 Ver-
khovna Rada of Ukraine adopted the Law
of Ukraine “On Government Cleansing”.
Lustration (vetting, purging) is a tradition-
al measure of transitional justice, “a form
of administrative justice and institutional
reform” [13, p. 44]. Contemporary prac-
tices of post-conflict justice developed
some appropriate margins of lustration.
Unfortunately Ukrainian version of lustra-
tion appeared to be too radical. In particu-
lar Venice Commission drew attention to
a number of shortcomings of the Law “On
Government Cleansing”: a) “[t]he exclu-
sion based of the Law on Government
Cleansing must not be disproportionate to
the sanction of the deprivation of the right
to occupy certain positions that may be
imposed under the Criminal Code; b) “[t]
he ban on access to public positions does
not prevent individuals from standing
as candidates to any position”; c) “[t]he
administrative review must not serve as
a substitute to judicial review, which shall
be made operative as soon as possible”
[14].

Eastern  Ukraine and Crimea.
The main challenge to the implementation
of transitional justice with regards to this
regions of Ukraine is lack of control over
some Ukrainian territories, which occu-
pied be Russian Federation. Consequent-
ly, at the moment Ukrainian government
is objectively limited in its ability to pro-
vide measures of post-conflict justice.

Criminal prosecutions. On Septem-
ber 8, 2015, the Government of Ukraine
lodged a second declaration under article
12(3) of the Statute accepting the exercise
of jurisdiction by the ICC in relation to
alleged crimes committed on its territo-
ry from 20 February 2014 onwards, with
no end date. Consequently, the Office
of the the Prosecutor of the International
Criminal Court decided to extend the tem-
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poral scope of the existing preliminary
examination to include any alleged crimes
committed on the territory of Ukraine
from 20 February 2014 onwards. The per-
spective of prosecution of crimes commit-
ed in Eastern Ukraine and Crimea seems
realistic but at the same time long-term.

National practice of war crimes prose-
cutions committed in above mentioned re-
gions is limited and hampered by a short-
comings of Ukrainian criminal legislation
[15]. It is necessary “to ensure compre-
hensive implementation of international
law provisions on war crimes (key refer-
ence point — Article 8 of the Rome Stat-
ute)” [16].

Reparations for victims. Unfortu-
nately, “Ukraine is not applying suf-
ficient effort to implement paragraph
24 of the UN General Assembly Resolu-
tion “Basic Principles and Guidelines on
the Right to a Remedy and Reparation
for Victims of Gross Violations of Inter-
national Human Rights Law and Serious
Violations of International Humanitari-
an Law” (A/RES/60/147 adopted on
16 December 2005) regarding the devel-
opment of means of informing the gen-
eral public and, in particular, victims
of gross violations of international
human rights law and serious viola-
tions of international humanitarian law
of the rights and remedies addressed by
these Basic Principles and Guidelines”
[16]. For example, T. Antsupova said,
that “[t]he legal act regarding the pro-
cedure of compensation for the value
of the damaged property is still under
consideration in the Parliament. Four
different draft laws were proposed. Two
of them (No 4301 and 4301-1) were re-
jected and withdrawn from considera-
tion” [17, p. 35].

Truth-telling and institutional re-
forms. This aspects of transitional justice
are way off appropriate implementation.
On the on hand, because of lack of gov-
ernmental activity, on another — because
of political reasons. Truth-telling and in-
stitutional reforms are closely connected
to the Minsk peace process, which is far
from over, and to the end of the occupa-
tion of Crimea.

Conclusion. In summary, it should
be noted that implementation of tran-
sitional justice measures in Ukraine is
complicated by numerous challenges,
some of which are objective by its nature
and some are frankly subjective. It seems
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that the key challenge is a lack of strategic
thinking and governmental strategy with
regards to the post-conflict justice.
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