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SUMMARY

The article deals with constitutional rights to health protection and medical care within the framework of the system of social human
rights. The special features of the right to health protection and medical assistance in the national legislation of the Republic of Moldova,
as well as at the level of international acts, are disclosed. The author ‘s position on the content of the right to health care and medical
care is substantiated, attention is paid to the analysis of state policy in the field of health protection of citizens. Attention is drawn to the
special features of this group of constitutional human rights’ protecting. Proposals on increasing the efficiency of the legal regulation of
the provision and protection of the constitutional right to protect health and medical care in the Republic of Moldova are formulated.
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REZUMAT

Articolul se refera la drepturile constitutionale pentru protectia sanatatii si asistenta medicald in cadrul sistemului drepturilor
sociale ale omului. Se dezvaluie particularitatile dreptului la ocrotirea sanatatii si asistenta medicala in legislatia nationala a Republicii
Moldova, precum si la nivelul actelor internationale. Pozitia autorului cu privire la continutul dreptului la protectia sanatatii si asistenta
medicala este fundamentata, se acorda atentie analizei politicii de stat In domeniul protectiei sdnatatii cetatenilor. Se atrage atentia asupra
particularitatilor de protectie a caracteristici drepturilor constitutionale ale omului. Sunt formulate propuneri privind cresterea eficientei
reglementarii legale a furnizarii si protectiei dreptului constitutional de protectie a sanatatii si asistenta medicale in Republica Moldova.

Cuvinte-cheie: dreptul la protectie a sanatatii, asistenta medicald, drepturile sociale ale omului, garantarea protectiei dreptului la
ocrotirea sanatatii.

KOHCTUTYIIMOHHOE IMPABO HA OXPAHY 3JOPOBbA U MEJUIITMHCKYIO IOMOIIb:
ITPOBJIEMBI PEAJIN3ALINN

Haranaba HIIYKHUHA,
JIOKTOD MpaBa, IOICHT, COMCKATeIb MHCTUTYTA IOPUANYECKUX U MOJIUTUYECKUX UCCIETOBAaHUI

AHHOTALIUA

B craTbe paccMarpuBaeTcst KOHCTUTYLIMOHHOE NIPAB Ha OXPaHy 3710POBbsl U MEAUIIMHCKYIO IOMOIIb B pAMKaX CHCTEMbI COLIMAIBbHBIX
MpaB YeNIOBeKa. PacKphIBaroTCsl 0COOCHHOCTH 3aKPEILICHUS ITpaBa Ha OXPaHy 30POBbS U MEANIMHCKYIO TOMOIIbL B HAIIHOHAILHOM 3a-
KoHOmarenbcTBe Pecrybnukn MonioBa, a Takke Ha ypOBHE MEKAYyHApOAHBIX akToB. OG0CHOBBIBAETCS TO3UILIUS aBTOPA OTHOCHTEIBHO
coziep KaHMs [IpaBa Ha OXPaHy 310POBbs M MEIMIMHCKYIO [IOMOIL[b, YCISIETCS BHUMAHHE aHAIIN3Y FOCYAapCTBEHHOU MOJIUTHKY B cepe
OXpaHBbI 310pOBbs rpaxkaan. OOparmaeTcss BHEUMaHUE Ha OCOOCHHOCTH 3alUTHI JAHHBIX KOHCTHTYILIMOHHBIX IIpaB yenoBeka. dopmynupy-
I0TCS TIPEATIOMKEHUS IO TTOBBIIIEHHIO () (EKTHBHOCTH MPABOBOTO PETYIMPOBAHMS 00€CIIEUEHNS U 3aLIUTH KOHCTUTYIIHOHHOTO MpaBa Ha
OXpaHy 3/10pOBbs M MEIMIIMHCKYIO oMollb B Pecrybmike Moniosa.

KunroueBble ci10Ba: IpaBo Ha OXpaHy 3M0POBBSI, MEANIIMHCKAS TIOMOIIIb, COI[HATbHBIEC IPaBa YeJIOBEKa, TApAaHTHH 3al[UTHI IpaBa Ha
OXpaHy 3/10POBbS.

statement: The

Problem tention of both legal scientists and
right to health protection as

specialists in other fields of sci-

rights allows us, in our opinion,
to disclose its specificity in terms

the constitutional right of every-
one is ensured through a number
of measures taken at the state level
on the basis of an integrated ap-
proach. As a priority direction of
social policy development, health
protection and solving problems in
the field of public health attract at-

entific knowledge. Nevertheless,
the most complete disclosure of
the problem of the right to health
care realization is obtained mainly
in the framework of field stud-
ies. The attribution of the right to
health care and medical care to the
number of constitutional social

of security mechanisms, as well as
the guarantee of protection in the
process of its implementation.
The relevance of the research
topic is confirmed by the lack of
unity in scientists views - lawyers
in place of the constitutional right
to protect health and medical care



N

|D SEPTEMBRIE 2018

in the human rights system. The
attribution of this constitutional
law to an independent group of so-
cial rights predetermines the spe-
cifics of its implementation and
guarantee, as well as the features
of protection.

The state of the research: the
protection of the constitutional
right to health care and medi-
cal care has been given some at-
tention in the scientific literature
of the Republic of Moldova. In
their works, scholars such as A.
Smokine, I. Guchak, T. Kyrnac,
B. Sosna, A. Sosna and others
consulted the legal analysis of this
right. However, most of the work
is devoted to the consideration of
this constitutional law within the
framework of questions of the
constitutional rights classification,
as well as the legal status of the
individual.

The purpose of the article is to
determine the place of the consti-
tutional right to protect health and
medical assistance in the system
of constitutional rights, to disclose
the problems of legal regulation,
both within the framework of con-
stitutional law and other branches
of law, formulating proposals for
introducing amendments and ad-
ditions to the current legislation of
the Republic of Moldova.

Statement of the main mate-
rial: Human health is one of the
main social values and prefer-
ences of modern civilized society,
the greatest public and personal
wealth, the foundation of the na-
tional security of the country. The
Constitution of the World Health
Organization (New York, July 22,
1946) [23] defines human health
as a state of complete physical,
mental and social well-being, and
not only the absence of disease or
infirmity. This definition has be-
come widespread and has already
become a standard in the concept
of human health.

The right to health protection,
fixed in Article 36 of the Republic

of Moldova Constitution [16], is
an important element of a person’s
legal status, which largely deter-
mines the relationship between a
person and a modern state. The
right to medical care is not direct-
ly spelled out in the basic law, but
part 2 of Art. 36 of the Constitu-
tion of the Republic of Moldova
speaks about the minimum level
of state medical provision provid-
ed on a non-reimbursable basis.

These definitions are not iden-
tical and, based on the reference
norm of part 3 of the article of
the Republic of Moldova Consti-
tution concerning the definition
at the level of the organic law of
the national health system and the
means intended for the protection
of the individual’s physical and
mental health, the right to medical
care can be regarded as guaranteed
at the level of special legislation
[19]. Nevertheless, taking into ac-
count the content of the right to
medical care and its consolidation
at the level of international acts,
it seems advisable to consider the
issue of making appropriate addi-
tions to Article 36 of the Republic
of Moldova Constitution regard-
ing the constitutional consolida-
tion of this social law.

Article 25 of the Universal
Declaration of Human Rights of
December 10, 1948 states: “Ev-
eryone has the right to a standard
of living, including food, clothing,
housing, medical care and the nec-
essary social services necessary to
maintain the health and well-being
of himself and his families...”[5]

In the Covenant on Econom-
ic, Social and Cultural Rights of
December 19, 1966, the rules on
health protection were further de-
veloped (Article 12) [18].

Some conventions of the Inter-
national Labor Organization relate
to the protection of health and the
promotion of a healthy lifestyle
and the development of everyone.
Conventions such as ILO Con-
vention No. 127 on the maximum
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cargo allowed for carrying by one
worker [14]; ILO Convention No.
115 on the Protection of Workers
against Ionizing Radiation [13];
The ILO Convention No.148 on
the protection of workers against
occupational hazards caused by
air pollution, noise and vibra-
tion in the workplace, is aimed at
health protecting of workers and
employees [15].

The consolidation of human
rights at the level of international
regional acts is usually called the
second level of the consolidation
of human rights. In the field of
healthcare, such an act is, first of
all, the European Social Charter,
which contains two articles on the
right to health protection. These
are articles 11 and 13 [6, 2].

At present, the health protec-
tion system in Moldova is in the
process of reforming and bringing
it in line with European standards.
New normative acts are being re-
vised and adopted. Their whose
task is to implement changes in
this sector, provide primary health
care of high quality and improve
management in health care and
its financing. Health presupposes
economic and social security, har-
monious interpersonal and social
relations, by providing safe and
healthy working and living condi-
tions, adequate water, air and soil
quality, adequate and rational nu-
trition, supplemented by a healthy
lifestyle and access to quality
medical services.

The Convention on the Protec-
tion of Human Rights and Dignity
of Man in Connection with the
Application of Biology and Medi-
cine (the Convention on Human
Rights and Biomedicine, ratified
by the Republic of Moldova on
26.11.2002 [10]) is the first inter-
national legal instrument that gen-
erates an obligation to protect dig-
nity, human rights and freedoms
from any improper application of
advances in biology and medicine
- establishes a set of principles and
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prohibitions relating to genetics,
medical research, the consent of
a person, in questions relating to
interventions in health rights, the
right to privacy and the right to in-
formation, the right to consent to
organs and tissues removal.

Having ratified this Conven-
tion (Law of the Republic of Mol-
dova No. 1256 0f 19.07.2002), the
Republic of Moldova undertook to
“take adequate measures for equi-
table access to adequate medical
services”.

At the request of the Secretary
General of the Council of Europe,
the State must provide explana-
tions for domestic legal instru-
ments that ensure the effective ap-
plication of any of the provisions
of this Convention [3].

Nowadays, the analysis of the
health care situation and the pro-
vision of medical care allows ex-
perts to assume by a number of
signs that the reform program has
raised the level of quality of medi-
cal care in the country (especially
in the primary care sector), the ef-
ficiency of resource allocation in
the health care system and The
nature of the distribution of costs
and benefits among the population
has become more equitable [4, p.
34].

To fully implement the con-
stitutional right to health care, as
well as medical care, a clear un-
derstanding of the concept of this
right and its content is necessary.

In legal science there is no
unity of opinion on this issue.
T.G. Zhdanovich and E.A. Mikhe-
eva determine the constitutional
right of citizens to health care as
an inalienable right of every per-
son and citizen to receive the re-
quired adequate protection of his
health and provide him medical
assistance in the forms established
and guaranteed by the Constitu-
tion and current legislation. This
right, in their opinion, is one of the
main social rights of citizens, has
a complex character and includes

A

the right of citizens to receive re-
liable and timely information on
factors affecting health; the right
to normal housing conditions; to
a decent wage, which allows to
ensure a full and balanced diet;
on safe working conditions and
labor protection, the right to rest
and a favorable environment; the
right to special protection of the
citizens health, engaged in certain
types of harmful occupational ac-
tivities and activities associated
with a source of increased danger;
the right to care of the state for the
protection of the family members
health; the right to special health
care for pregnant women and
mothers, minors, disabled people,
elderly citizens, citizens affected
by emergencies and in ecological-
ly disadvantaged areas; the right
to medical and social insurance;
to receive timely qualified medi-
cal care, for rehabilitation, which
is necessary for the full restoration
of health; the right to judicial and
other forms of protection of their
rights [12, p. 5].

M.I. Litovkina asserts that,
based on the normative fixing of
the right to health protection with-
in the healthcare system at the lev-
el of the basic law, one can speak
of the recognition by the state of
the constitutionality of the right to
health protection only under cer-
tain conditions, namely, within the
framework of the formed health-
care system, which, in turn, is due
to the multidimensional nature of
the content of the right to health
protection [21, p.12].

In the content of the right to
health protection, priority is giv-
en to the possibility of receiving
free medical care [22, p. 25], or
a combination of therapeutic and
preventive measures provided to
healthy and sick people for the pur-
pose of preserving and restoring
their health by persons who have
a medical (higher or secondary)
education, [8, p. 24] or approach
his understanding more widely,
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including also the right to protect
the inviolability of life and health;
the right to ensure the possibility
of a long active life; the right to
the highest attainable standard of
physical and mental health [20, p.
264].

If the above-mentioned posi-
tions can be taken into account,
considering the specifics of the
implementation of the constitu-
tional law in question, then with
the position of N.V. Kosolapova,
who claims that the right to health
also includes “the right to rehabil-
itation; the right to environmental,
sanitary and epidemiological wel-
fare and radiation safety; the right
to receive medical, pharmaceuti-
cal, prosthetic and orthopedic as-
sistance in foreign medical orga-
nizations; the right of mother and
children to health care “[17, p. 21]
it is difficult to agree.

In our opinion, the right to en-
vironmental well-being, in our
view, should be considered in con-
junction with the declared provi-
sions of Article 37 of the Republic
of Moldova Constitution the right
to a favorable environment, as the
right of everyone to an environ-
ment that is environmentally safe
for life and health.

Of course, there are grounds
for considering these constitution-
al rights together when it comes
to harmful and dangerous natural
factors that influence health and,
as a consequence, are grounds for
obtaining additional measures of
social support.

In view of the foregoing, we
can speak about the characteris-
tic features of the right to health
in the system of constitutional so-
cial rights, among which the inte-
grated nature of the right to health
protection; the guarantee of the
provision of medical care (as an
element of the right to health pro-
tection, the guarantee of protec-
tion of the right to health care.

The position of E. V. Kapralova
and E.S. Sergeeva is controversial.
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They consider the right of citizens
to medical care as an integral el-
ement of the right to health care,
taking into account inherent rela-
tive independence and an impor-
tant place in the system of human
and citizen rights [11, p. 295].

The right to medical care in-
cludes the possibility of receiving
free medical care, as well as paid
medical care and is, in our opinion,
one of the elements of the right to
health protection.

In the commentary to Article 36
of the Constitution of the Republic
of Moldova, the authors, revealing
the content of the right to health
protection, give explanations of
the Constitutional Court of the Re-
public of Moldova, given in Deci-
sion of the Constitutional Court of
the Republic of Moldova No. 28
/ 14.12.2004 on the control of the
constitutionality of certain provi-
sions of the Law on Health Pro-
tection No. 481 -XIII of 28 March
1995 and the Law on Mandatory
Health Insurance No. 1585-XIII
of 27 February 1998 [9], where the
right to health is disclosed in the
aggregate of rights and powers, in
particular the right to choose or
to change and the right to receive
assistance of appropriate quality,
the responsibility for ensuring the
right of citizens to health care, ul-
timately, as the court points out,
lies with the state [1, p. 155].

Today in the Republic of Mol-
dova, the main goal of health care
reform is to build an effective
health care system that ensures the
realization of the fundamental hu-
man and citizen’s rights to life, to
health care, and to medical care.

In connection with this di-
rection of reform, one can call a
reasonable ratio of the state’s fi-
nancial costs and the maximum
coverage of the population with
medical assistance.

Specialists propose to restore
the balance between the state
guarantees of medical assistance
to the population and their finan-

cial provision by reviewing the
contents of these guarantees in the
following areas: withdraw certain
types of medical assistance from
the guaranteed package; remove
certain types of diseases from the
package, under which medical care
is guaranteed; reduce the number
of recipients of the guaranteed
package; to provide for legal pay-
ments of patients for the services
provided to them [24, p. 34].

But in a number of countries
they decided to radically revise
the guarantees inherited from the
Soviet system. In Armenia, Geor-
gia, Moldova, the first three ways
of revision of guarantees were ap-
plied. In Kyrgyzstan - all four. In
Armenia, Georgia, Moldova, a re-
duction in the number of medical
care guarantees to the population
was legislatively done [24, p. 28].

This was a forced measure -
the scale of the economic crisis
and, accordingly, the size of the
reduction in budget revenues in
the first years of the transition pe-
riod in these countries were made
governments unable to finance the
maintenance of health facilities at
a level allowing at least decency
to preserve declarative guarantees
of free medical care .

A law on the guaranteed mini-
mum of medical care was adopted
in the Republic of Moldova, but
the list of types of medical servic-
es contained in it was too broad in
comparison with the possibilities
of its financial provision by the
state. In reality, these guarantees
were not met. In 2003, the coun-
try introduced a system of social
health insurance [9]. The law
was abolished and the program
of compulsory medical insurance
was adopted instead, providing for
the provision of emergency outpa-
tient and inpatient medical care to
the insured, as well as hospitaliza-
tion and treatment in hospitals in
non-urgent cases on the basis of
the waiting list.

In today’s environment, the is-
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sue of understanding the right to
health protection in connection
with the definition of a healthy
lifestyle is relevant. Positive in
this case is the experience of ac-
cepting at the state level programs
to prevent a healthy lifestyle and
encouraging activities to promote
healthy lifestyles among various
groups of the population. For ex-
ample, the Recommendations ad-
opted in 2016 for healthy nutrition
and physical activity in educa-
tional institutions in the Republic
of Moldova [3] serve as a basis
for the formation of pupils and
students’ interest in maintaining a
healthy lifestyle and maintaining
health.

States have different approach-
es to securing the right to health in
legislation, including at the level
of constitutions. However, consid-
ering this constitutional law in the
second generation of human rights
groups, we believe it possible to
talk about some similar provisions
of the legislation of foreign states
regarding the normative fixing of
this right at the level of the funda-
mental law. The French Constitu-
tion guarantees the protection of
health, and specifies along with all
citizens such as children, moth-
ers and elderly workers [10]. The
constitutional states the right to
protect the health in such states as
Greece, Portugal, Belgium, Spain.
Netherlands. For example, part 3
of Article 21 of the Constitution
of Greece proclaims that the state
cares about the health of citizens
and takes special measures aimed
at protecting youth, old age, dis-
ability, and also to help those in
need [10].

The right to health is regulated
in sufficient detail by the basic law
of Portugal. Along with the right
to health, Article 64 of the Consti-
tution of Portugal establishes obli-
gations to protect and promote the
health of citizens (Part 1, Article
64) [10].

It can be said that in the nation-
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al health care system of the Re-
public of Moldova, which ensures
the implementation of the consti-
tutional right to health protection,
the common features and features
inherent in other states have been
reflected. This is, first of all, a com-
bination of guaranteed and pro-
vided by the state and its medical
services, as well as the possibility
of contacting non-governmental
organizations for receiving medi-
cal services. An important guaran-
tee of the implementation of this
constitutional right is the exis-
tence of international legal means
and mechanisms for protecting the
violated rights of citizens to pro-
tect their health.

Conclusions: The analysis
shows that the effectiveness of
the implementation of the consti-
tutional right to health depends
on the state’s social policy aimed
at preserving the individual, his
physical and moral health. The
problem of the effectiveness of
legislative regulation of the real-
ization of the right to health care
remains acute.

In this regard, it requires more
detailed regulation of the rights of
citizens to receive free and quali-
fied medical care and the concreti-
zation of the mechanism for im-
plementing this right. At the same
time, any normative act in the field
of health care can’t properly fulfill
its social task apart from others. In
connection with which it is nec-
essary to improve the norms and
provisions of the main branches of
law affecting the healthcare indus-
try for the purpose of their inter-
nal consistency and effectiveness
of law enforcement, and to fix the
right to medical care at the level of
the Constitution of the Republic of
Moldova in Article 36.

The further development of the
legal social state doctrine and the
law-based and law-enforcement
practice based on it should proceed
from the interpretation of social
rights not only as certain general

A

guidelines for the legislator and
law enforcement, but precisely as
fundamental rights equal in im-
portance to civil and political hu-
man and citizen rights guaranteed
by the state based on the principle
of fairness and generally accepted
international standards.

At the legislative level, the fol-
lowing problematic issues need to
be addressed: the problem of in-
equality in access to health care,
whichentails serious consequences
for the health status of vulnerable
groups and serious social strains;
the problem of minimal protection
of the population against the risks
of catastrophic costs in diseases.

The state’s obligations in the
field of guaranteeing the right to
health care are implemented on
certain principles and in different
ways.

The principle of free minimum
level of medical support is consti-
tutionally fixed, however, taking
into account the development of
legislation in the field of medical
insurance, individualization in de-
termining the needs for medical
care and treatment, the perspec-
tive participation of the state and
citizen in financing medical care
and treatment costs is promising.
Moreover, part 3 of Article 36 of
the Constitution of the Republic
of Moldova [16] provides for leg-
islative regulation at the level of
the organic law of the procedure
for allocating funds for measures
to protect the physical and mental
health of citizens.

The compulsory health insur-
ance program [9], implemented in
the Republic of Moldova, which
provides for financial protection
of the population in the field of
health protection by creating trust
funds on the basis of solidarity
principles (Article 1 of the law)
allows to solve these problems
consistently, thus ensuring consti-
tutional right to health protection.

An important element of the
system of measures to ensure
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health protection is a system of
control and supervisory measures,
both domestic and in the frame-
work of international agreements
and treaties aimed at identifying
and minimizing factors that ad-
versely affect human health.

Thus, according to the Euro-
pean Committee of Social Rights,
set out in the report for 2017 on
the observance by the participat-
ing States of the European Social
Charter [7], the main problems in
the field of health care in Moldova
are pointed out.

An important determinant
condition for ensuring the real-
ization of the right to health care
and medical care is a legal, social
state. The priority direction of the
social state must be the develop-
ment of public health, the national
health structure, on the basis of the
recognition of the state’s primary
value in protecting the health of
citizens.
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