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HOPMATHUBHO-ITPABOBBIE AKTbl MECTHOTI'O
CAMOYITPABJIEHUSA: HOHATHUE U OCOBEHHOCTH

SApocaasa BOJIOIINHA,
IVIaBHBIH CIIEIUATIMCT CEKTOPA OpraHU3allMOHHOTO obecnedeHus npoBeaeHus 3acenanus [Ipesunnyma
HanuonanbHOH akaJeMUH IPABOBBIX HAYK YKPaUHbI

AHHOTALIUSL

B cratpe HCCIICAYIOTCA BOIPOCHI, CBA3AHHBIC C BBIABICHUEM IIPUPOJABLI U ONIPECACIICHUEM NOHATUA «HOPMATUBHO-IIPABOBBIC aKThI
MECTHOI'0 CaMOYIIPaBJIICHUS. HpI/IBOL[ﬂTCﬂ Pas3jIMiIHbIC HAYYHBIC IMOAXOABI K OIIPEACICHUIO MOHSTHUI «IIPaBOBBIC aKTbl MECTHOI'O Ca-
MOYIPAaBJIICHUA», «HOPMATHUBHO-IIPABOBBLIC aKTbl MECTHOI'O CaMOYIIPABJICHUSD. K PaCcCMOTPCHUIO IPEAJIAraCTCs XapaKTCPUCTUKA I10-
HATUU «HOPMATHUBHO-IIPABOBBIC aKThD) U «HOPMATUBHO-IIPABOBBIC AKTHI MECTHOT'O CaMOYIIPABJICHU C TOUKHU 3PCHUSA BBIABJICHUA UX
06IJ.II/IX MPU3HAKOB U OTIIMYUTEJIbHBIX 0COOEHHOCTEH.

Ha ocnoge IIPOBCACHHOTO UCCIICAOBAHUS ITPCAJIAracTcs COOCTBEHHBIH TMIOAXOA K OIIPEACIICHUIO ITOHATUA «HOPMATHBHO-IIPABOBBIC
AKThI MECTHOI'O CaMOYIIPABJICHUA, IIPUBOAUTCA UX KJ'IaCCI/I(i)I/IKaHI/Iﬂ, a TAKXKC XapaKTCpUCTHUKa HauboJIee 3HAYMMBIX AKTOB.

KaroueBble cjioBa: MCCTHOE CaMOyIIpaBJICHUC, MYHUIIUIIAJIbBHOEC HOPMOTBOPUYECTBO, ITPABOBLIC AKThl MECTHOI'O CaMOYIIpaBJICHUA,
HOPMAaTUBHO-IIPABOBBIC AKThI MCCTHOI'O CaMOYIIPABJICHUS.
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SUMMARY

The article explores issues related to the determination of nature and the definition of the concept of "normative legal acts of local
self-government." Various scientific approaches to the definition of concepts "legal acts of local self-government", "normative legal
acts of local self-government" are given. The characteristics of the concepts "normative legal acts" and "normative legal acts of local
self-government" are offered for consideration in terms of revealing their common and distinctive features.

On the basis of the study, we propose our own approach to the definition of the concept of "normative legal acts of local self-
government", their classification, as well as the characteristics of the most significant local acts.
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REZUMAT

Articolul analizeaza problemele legate de identificarea naturii si definirea termenului de ,,actele juridice ale autonomiei locale.*
Noi oferim o varietate de abordari stiintifice in definitia ,,actelor juridice ale autonomiei locale®, ,reglementari ale administratiei
publice locale.” Prin luarea in considerare a conceptelor propuse caracteristice ,,lege” si ,,regulamentele administratiei publice locale®,
in ceea ce priveste caracteristicile lor de detectare generale si caracteristici distinctive.

Pe baza cercetarii a propus propria abordare a definitiei de ,,acte juridice ale autonomiei locale®, clasificarea lor, precum si de
caracteristicile cele mai importante acte.

Cuvinte cheie: administratia locala, municipale de luare a legii, acte juridice ale reglementarilor autonomiei locale ale administratiei
publice locale.

3

IHocranoBka mnpodiaemsbl. OnbIT
MYHUIHUIIAIBLHOTO  HOPMOTBOPYECTBA
MOCIEHUX  JIET  OOHApYXHI  psj
HE/IOCTaTKOB U MPOOEIOB KaK KOHCTH-

TYILMOHHO-TIPAaBOBOTO PETYINUPOBAHUS,

AKTyaJILHOCTL HUCCIICT0OBAHMUSA T10/1-
TBEPIKAACT TOT (1)3.KT, 9TO A0 CHUX TIIOp
€AUHOI'0 TIOHMMaHus UW OIPEACIICHUA
TIOHSTUI «MYHUIUIIAJIBHOE HOPMOTBOP-
YECTBO», «HOPMATHUBHO-IIPABOBBIE AKThI

CaMOYIIpaBJICHUSA» TAaKXXE HCE SABJISAIOTCA
OTHOITIOPSAAKOBBIMHU. HpI/I OIpeacIiCHUN
COOTHOUIECHHUSA MEXIAY 3TUMU NNOHATUSAMU,
KaK [paBuiIO, OTTAJIKUBAKOTCA OT TOro
WM UHOTO MoxoAa K MNpaBONOHUMAHMUIO,

TaK U MPaKTHUKU OPraHU3alid HOPMOT-
BOPYECKOW [EATETbHOCTH W IMOCTaBUI
3a71a4y YCOBEPIICHCTBOBAHUS MYHUIIU-
MaJbHOTO HOPMOTBOPYECKOTO MPOIIEC-
ca. MyHUIIMManibHOE HOPMOTBOPYECTBO
B YKpaWHE CErofHs OCTPO HYXKTACTCS B
Hay4YHOM 00eCTICUCHHH.

MECTHOTO CaMOYIpaBIIEHHUs» B HayKe He
cymecTByeT. [Io MHEHHUIO yUEHBIX, TaKHE
MOHATHA, KAK «AKThl MECTHOIO CaMo-
YIPaBICHUN», «AKTHl OPTaHOB U JIOJIK-
HOCTHBIX JIMII MECTHOIO CaMOyIIpaBile-
HUS», «HOPMATHBHO-TIPABOBBIE  AKTBI
OpPraHoOB U JOJDKHOCTHBIX JIUIL MECTHOIO

Ipoleccy MpaBoo0pa3oOBaHUsl, a 3HAYUT
U K TPaBO- U HOPMOTBOPUYECTRY, a TAKKe
KOHLICNIUN TPOUCXOXKICHUA MECTHOIO
CaMOYTIpPaBJICHUS, PEAIM30BaHHON B KOH-
CTUTYHHMOHHO-IIPABOBBIX TOKYMECHTAX.
Cocrosinue ucciaenopanus. Cospe-
MEHHas IOpUINYecKas HayKa XapakTepH-
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3yeTCs HaJMYUEeM psijla HCCIIEI0BaHUM,
MOCBSILIIEHHBIX BOIPOCAM IPaBOTBOpUE-

CTBa " HOpMOTBOp‘IeCKOﬁ JCATCIIBHOCTH
B ICJIOM, a TAKKXC OTACIBbHBIM €€ acCIICK-

TaM M pe3ysbTaTaM, B TOM YHCIIe U B BHJIE
COOTBETCTBYIOMIMX aKToB [1; 2; 3].
[eap0 M 3agaveld JaHHOW CTATBH
SBIISICTCS ONIPE/ICIICHNE HOHATHS «HOpMa-
THBHO-TIPAaBOBOH aKT MECTHOT'O CaMOYIIpaB-
JICHUSD», BBIJIEIICHIE OCHOBHBIX U CIICLU(H-
YECKUX MPU3HAKOB HOPMATUBHO-TIPABOBBIX
AKTOB MECTHOTO CaMOYIPABIICHUS, & TAKKe
0003HaYeHHEe HATPABICHUN JalbHEHIINX
HCCIIeIOBaHUI B yKa3aHHOM cepe.
N3n0:keHne OCHOBHOTO MarepHaJia.
OTcyTCTBHE €AMHOTO MOXOAa K IOHUMA-
HHUIO TEpMHHA «HOPMATHBHO-TIPABOBON
aKT MECTHOTO CaMOYIIPABICHUS» BeEIEeT
HE TOJIBKO W HE CTOJBKO K Pa3HOOOpa3Hio
MIPaBOBOI MBICIH B YKa3aHHOMU cdepe, HO K
Pa3MBITOCTH TIOHHMAaHUsI CaMOTO TIpoIiec-
ca MyHHUIIMTIAJIGHOTO HOPMOTBOPYECTBA, a
3HAYNT U CTABUT Ka9eCTBO MPHHUMAEMBIX
AKTOB U UX 3(()EKTUBHOCTB I1OJ] BOIPOC.
A.A. KoBasleHKO CUHMTAET, YTO «IIpa-
BOBOH aKT MECTHOTO CaMOYIpaBJIEeHHs
MOJKHO ONPEJEIMTh KAaK MHCbMEHHbIN
JTIOKYMEHT, KOTOPBIH peryinpyer MyHHUIIU-
HajabHbIe OTHOLICHHS, UMeeT O(HUIINAIb-
HBIIl XapakTep M 0O0s3aTeIbHYI0 CHIIY».
Cpenn 0COOCHHOCTEH, OTIMYAIOIINX €ro
OT JIPyTHX TIPABOBBIX aKTOB, aBTOP BbIJIE-
nsieT 0colyro hopMy BbIpaKeHHUst HHPOP-
MaIu, copepikarieiics B Hem [4, c. 130].
H.C. bonmapp axkmeHTHpyeT BHH-
MaHHE Ha ITyOIMYHO-BIACTHOM Xapak-
Tepe TaKWX aKTOB, KOTOPHIE, HECMOTPS
Ha TO, YTO HE SIBIISIIOTCS TOCYJapCTBEH-
HBIMH, W3/1aI0TCSI MYHHIMIAIBHONW BIla-
CTBIO. YUMTBIBas TO, YTO MYHHIMIIAIIb-
Has BJACTbh, peaju3yemas IpU IOMOLIN
CHCTEMBl MECTHOTO CaMOYIpPaBIICHUS,
SBJISETCS TPOSBJICHUEM BOJIM Hapojaa, a
TAKKE OJIHOW U3 OCHOB KOHCTHTYIIMOHHO-
TO CTPOS, B ATUX aKTaX IMPHCYTCTBYET HE
TOJIBKO «BIIACTH ABTOPUTETA» MECTHOTO
CaMOYTIPaBJICHNs, HO U aBTOPUTET MYyHH-
LUIAJIBHON BIACTH KaK 0COO0OT0 BUAA IIy-
OIMYHOI BITACTH B paMKax €IUHOI CHCTe-
MBI HapoxoBnacTus 5, c. 70].
I1.H. JIroOuenko mom akToM MECTHO-
TO CaMOYTIPABIICHUSI TOHUMAET MPUHATOE
B YCTaHOBJIEHHOM TIOpSIIKE ITOA3aKOHHOE
BJIACTHOE peEIIeHNEe CyOBEKTOB MECTHO-
TO CaMOyNpaBJeHHs, CoIepiKaliee Hop-
Mbl TIpaBa, WHIUBHUIYaJIbHO-KOHKPETHbIC
NPEINICaHus, TPH TIOMOIIM KOTOPBIX
HEMOCPEACTBEHHO TEPPUTOPHAIIBHOM IPO-
MajIol MJIM 4epe3 OpraHbl MECTHOTO CaMo-

YIPABIEHUSI CAMOCTOSITENIBHO PEIIArOTCst
BOTIPOCHI MECTHOTO 3Ha4eHHUS [0, ¢. 254].

Kak BHAHO M3 TIPHUBEICHHBIX BBIIIC
MIPUMEPOB, TIPH ONPECTICHUN TTOHSTH
«TIPaBOBOH aKT MECTHOTO CaMOyTIpaBiie-
HUS» yUeHbIe aK[IEHTUPYIOT BHUMaHHe Ha
TeX WM WHBIX CHeNu(UIECKUX TpH3HA-
KaX, KOTOpbIE€ OTJIMYAIOT IPABOBbIC AKThI
MECTHOTO CaMOYIIPaBICHUsI OT JPYrux
IIPaBOBBIX akTOB. Kpome TOro, oueBHIHO,
YTO MCXOJHAS KOHLIIHS IPOUCXOXKIIe-
HHUS MECTHOTO CaMOYNPAaBJICHHs BIMACT
Ha (pOopMUpOBAHUE TOTO WM WHOTO TIOJ-
X012 K OIpPE/CNICHUIO TOHATHS «IIPaBO-
BOMW aKT MECTHOT'O CAMOYIIPABIICHHS.

Ha Haru B3m1s111, B caMOM 0011eM BH/IE
MIPABOBOH aKT MECTHOTO CAMOYIIPABICHUS
IpesICTaBiIsieT Cco0OM  BOJICU3bBSBICHHUE,
OCYIIECTBISIEMOE HACEIEHHEM COOTBET-
CTBYIOICH TEPPUTOPHH HETOCPE/ICTBEH-
HO WJIN Yepe3 OpTaHbl U (MJIH) TOJDKHOCT-
HBIX JIMI[ MECTHOTO CaMOYIIpaBJICHUS,
HaIpaBJICHHOE Ha pa3pelleHHe BOIPOCOB
MECTHOTO CaMOYTIPAaBJICHUSL.

C 1enbl0 YHOpsI04eHHs J10CTaTOUHO
OOJIBIIOTO KOJIMYECTBA AKTOB, OINpeielie-
HUSL MX OOLMX M crenu(UuecKux Mpu-
3HAKOB, OCOOCHHOCTEH, MECTa M pOJIU B
peryaMpoBaHuH  OOIIECTBEHHBIX OTHO-
LIEHUH, B COBPEMEHHBIX HCCIICIOBaHU-
SIX TIPEATaraloTcs KIacCU(HMKALMU 3THX
aKTOB B 3aBHCHUMOCTH OT: 1) HX BHUAa;
2) cyObekra MNpPUHATHA; 3) OCHOBAaHUi
MpUHATHS; 4) IOpsAKA IPUHATHS; 5) Aei-
CTBUSI B TPOCTPAHCTBE M BO BPEMEHU;
6) xapakrepa, colepKaHHs U OCOOCHHO-
CTell OTHOIICHHH, TTO/UIKAIINX ypeTyIn-
poBanmo U T. 1. [7, c. 347].

[IpuHyMas BO BHUMaHHE pa3IndHbIC
BapHaHTHl KiIacCH(UKaMu, MOXHO YT-
BEpPKJaTh, YTO BCE aKThl MECTHOTO CaMo-
yIpaBlIeHUs] 00pa3yloT AUHYI0 CHCTEMY
IIPABOBBIX AKTOB B COOTBETCTBYIOIICH
aIMUHHUCTPATUBHO-TEPPUTOPUATBHON
eIMHULIE, YTO II03BOJISIET YNOPSIOYUTH
uxX pa3HooOpasue, BBIACIUTb BHIOBBIC
MPU3HAKHU, OMPEAENUTh MECTO B OOIIeit
cucteme mpasa. Tak, HCXOAS U3 MOJIOXKe-
auit Koncturynnm u 3akoHa YKpawHBI
«O MECTHOM CaMOyTIpaBICHHH B YKpau-
He», K TAKOBBEIM MOYKHO OTHECTH: 1) ycTaB
TEPPUTOPHATEHON TPOMAIBL; 2) TPaBOBHIE
aKTBI, MPHUHATHIE HA MECTHOM pedepeH-
nyme; 4) HOpMaTHBHBIE W WHBIE TPaBO-
BbI€ AKTHI IIPE/CTAaBUTEIIBHBIX OPraHOB
MECTHOTO CaMOYIpaBJIeHHs; 5) NpaBOBbIC
aKThI CEIbCKOTO, ITOCEJIKOBOIO, FOPOACKO-
IO TOJIOBBI; 6) MPABOBBIC AKTHI UCIIOIHU-
TEJIBHBIX OPraHOB MECTHOTI'O CaMOYIIpaB-
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JICHWSI, IPYTUX OPTaHOB U JOJKHOCTHBIX
JIUI] MECTHOTO CaMOyTIpaBieHUs [8].

MOoKHO BCTPETUTH MOJXOJI, COTJIACHO
KOTOPOMY, UCXOJSl U3 OTACIBHBIX MOJTHO-
MOYHH OpPTaHOB MECTHOTO CaMOYyIpaB-
CJIeAyeT BBIJCITUTH €IIe OIWH
BUJI aKTOB MECTHOTO CaMOYIpaBIICHHS, a
MMEHHO HOPMAaTHBHO-IIPABOBOM JIOTOBOP.
OJ1HAKO 3TOT BOIPOC JIO CHX ITOP OCTASTCS
JIUCKYCCHOHHBIM U MaJjlon3y4yeHHbIM. He-
KOTOpbIe yuYeHble 00pamaroT BHUMAaHHE
Ha 0COOYI0 Ba)KHOCTh KJIACCHU(PHKAIIUH
aKTOB MECTHOTO CaMOYIPaBJICHHUS, a TOU-
HEe aKTOB OPraHOB U IODKHOCTHBIX JTHII
MECTHOTO CaMOYIIPaBIICHHSI, B 3aBUCUMO-
CTH OT XapakTepa OCYIIECTBISIEMBIX UMH
roJiHoMourii. Peun njer 00 akrax, KOTO-
pBie u3maTcs B cepe OCyImIeCTBICHUS
COOCTBEHHBIX, a TAKKe JICJICTHPOBAHHBIX
nomHOMOYHi [9, ¢. 65].

Hecmotpst Ha pa3HooOpaszue HayuHOU
MBICITH B yKa3aHHOH cepe, OONIBITHMHCTBO
YUEHBIX YTBEPIXKIAET, YTO CpEeIH aKTOB
MECTHOTO  CaMOYTIPABICHUSI  BEIYIIYIO
pOJIb  WIPAlOT  HOPMAaTHBHO-IIPABOBBIE
akThl. TakWe TEpMHUHBI, KaK «HOpPMAaTHB-
HBIE aKTh» WM «HOPMATHBHO-TIPABOBHIC
aKTbI» COAEPIKATCS, B MEPBYIO O4Yepe/ib, B
nonoxkenusx Koneruryuun Ypaunst [10].
B 3akonax, B 3aBUCUMOCTH OT Ba)KHOCTH U
creluKy OOIIECTBEHHBIX OTHOLICHUH,
KOTOPBIC MU PETYIIHPYIOTCS, JAHHBII Tep-
MHH YHOTPeOIsIeTCs B TAKUX 3HAUCHUSIX: B
OJIHUX PEYb UAET TOJIBKO O 3aKOHAX; B APY-
THX, TIPEX/IE BCETO KOMH(DUITMPOBAHHEIX, B
MOHSTHE «3aKOHOAATEIECTBOY» BKJIIOYAIOT-

JICHHUS,

Csl 3aKOHBI U IPYTHE aKThI.

B o0meit Teopunm mpaBa TOx HOp-
MaTUBHO-TIPABOBBIM ~ aKTOM TIOHMMAIOT
ounmanbHpIi HUCHMEHHBIH JJOKYMEHT,
NPUHUMAEMBIH YIIOJTHOMOYEHHBIM CYOb-
€KTOM ¥ HAIpaBJICHHBIH Ha YPeryiaupo-
BaHUE OOLIECTBEHHBIX OTHOLIEHHUH ITyTeM
YCTaHOBJIEHHS IIPaB ¥ 00A3aHHOCTEH IS
HEOIPEICICHHOTO Kpyra JIMI[ U pacCyu-
TAHHBIIl HA HEOJHOKPATHOE IPUMEHEHHUE
[11, c. 477]. Cpean mpu3HAKOB HOpMa-
THUBHO-TIPABOBBIX aKTOB BBIACISIOT TAKUE:
1) NIpUHUMAIOTCSI WM CAHKIIMOHUPYIOTCS
YIOJIHOMOYEHHBIMH OpTaHaMH, UX JTOJDK-
HOCTHBIMH JIMLAMH; 2) MpPEACTaBISIOT
co00# TOKyMEHT B MHChMEHHOH (hopme;
3) coxepkar HOpPMBI NpaBa, Kacaroulue-
Csl IIUPOKOTO KPyra JIMI, pacCUUTaHbl Ha
HEOJHOKpATHOE NPUMEHeHHe; 4) IpHHU-
MaloTCAd B paMKax YEeTKO ONpeeeHHON
HpOLENYpBl; 5) HMEIT IOPHIUYECKYIO
CHJIy, 4TO OTOOpaXaeT COOTHOIICHUE C
JIPYTUMH aKTaMH, MECTO U POJIb B CUCTEME
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3aKOHOJATENHCTBA M NPABOBOTO PETYIIN-
poBaHus; 6) MPUAAIOT BoJe Hapona odu-
LIMAJIbHBIN XapakTep.

M.A. IlerpummHa CYMTAET, YTO ITH
MPU3HAKH, C YYETOM TEPPHUTOPHATBHBIX
W KOMIICTEHIIMOHHBIX PaMOK, TPHCYIIH
1 HOPMAaTHBHBIM aKTaM MECTHOTO CaMo-
yIpaBIeHUs, B TOM YHCJIE€ U aKTaM Op-
TaHOB U JOJDKHOCTHBIX JIMI[ MECTHOIO
caMOyIpaBJIeHHs, a TaKKe TeM aKTam,
KOTOpPbIE NPUHUMAIOTCS ITyTEM MECTHOIO
pedepenayma [12, c. 106].

Hecmotpss Ha u3NOXKEHHOE BBIIE,
c(hOpMHUPOBATH SIMHOE LIEIOCTHOE Hpe-
CTaBJICHWE O HOPMATHUBHO-TIPABOBBIX aK-
Tax MECTHOTO CaMOYIpAaBJICHHUS IOCpPEa-
CTBOM OOpamieHus K OTEUeCTBEHHBIM
HAayYHBIM MCTOYHHMKAM HE TPEICTaBISIET-
cs1 BO3MOXKHBIM. Tak, nccuenys crenuu-
Ky HOPMAaTHBHBIX aKTOB OpPTaHOB MecCT-
Horo camoymnpasnenns, O.D. CkaxyH,
ITUIIET, 9TO 9TO — aKT-ZJOKYMEHT, KOTOPBIi
M3IAeTCsl B TIpe/iesiaX KOMITETeHIIUH Opra-
Ha MECTHOTO CaMOYIPaBIIEHHs, COIECPKUT
HOPMBI TIpaBa, 00s3aTesIbHBIE /I Hace-
JIEHUsI CAMOYIIPABIIAEMBIX TEPPUTOPHUH, a
TaKKe Ul OpraHu3alui U yupexaeHHH,
KOTOpble JEWCTBYIOT B Hpejenax 3THX
tepputopuil. Cpeau XapaKTepHbIX HpHU-
3HAKOB aKTa aBTOP BBIJCISAET CIEAYIOIIHUE:
MHACBMEHHBIN JOKYMEHT, UMEIOLIUI 0CO-
Oyto hopMy BbIpayKeHHs CoAepIKaIleiics B
HeM MH(pOpMaLK; 0GHUIHATIbHBIH MPaBo-
BOH JOKYMEHT, KOTOPBIA HPUHUMACTCS
B TIpefiesiax IMOJHOMOYHH M B IOpPSJIKE,
YCTaHOBJIEHHOM 3aKOHOM H PEIJIAaMEHTOM
9TOTO OpraHa; MMEeT IIeJEeBYI0 OpHEeHTa-
LUIO — B KOHIIEHTPUPOBAHHOM BHJIE OTO-
OpaxaeT MECTHbIC MHTEPECHI; PETYIIUPYET
00IIECTBEHHbBIE OTHOLIECHHS IIPH HOMOIIH
IIPaBOBBIX HOPM U IPEJIIHCaHNii; obecrie-
YHMBAETCS CUJIOW TOCYIapCTBEHHOIO MpU-
Hyxxaenus [13, c. 96-97].

IonoGHoe, HO He OrpaHUYEHHOE Jiesi-
TEbHOCTBIO TOJIBKO OpraHa MECTHOTO ca-
MOYTIPABIIEHHS 110 IPUHATHUIO COOTBETCTBY-
IOIMUX AaKTOB, OINpEeNeHHe IpeiaraeT
K. HaymoBa. ABTOp cuuTaeT, 4To HOpMa-
TUBHO-TIPABOBOH aKT MECTHOTO CaMOYIIPaB-
JIeHUSI — 5TO OOHAPOIOBAHHBIN B yYCTAHOB-
JICHHOM 3aKOHOM TOpSIKE O(QUITMATBHBII
[UCBMEHHBII  JIOKyMEHT,  SIBJIIFOLLMICS
COCTaBIISIFOIIEH OOIIIeil CHCTeMBbI HCTOUHH-
KOB TIpaBa M BHEIIHEH IOpHINIECcKoi (op-
MOH 3aKpeIuIeHns] HOPM IpaBa, IPHHSITHII
COOTBETCTBYIOIIUM CyOBEKTOM MECTHOTO
CaMOYTPABIIEHUs B TIPEJieNax €ro KoMrie-
TEHIMH C COONIONEHUEM YCTAHOBJICHHOM
TIPOLIEYPbI, 00S3aTENbHBIA K UCIIOIHEHHIO

Ha TEPPUTOPHH COOTBETCTBYIOLIECH aaMU-
HHUCTPATUBHO-TEPPHUTOPHATBEHON €IUHUIIBI
U OOECTICYEHHBIN CPEACTBAMHU TOCYyAap-
CTBEHHOTO NpHHYXAeHu [ 14, c. 6].

B cBoro ouepens, M.A. Ilerpummna
M0/ MYHHIIUITAJGHBIM HOPMAaTHBHO-TIpa-
BOBBIM aKTOM MOHWMaeT O(HINaILHBIH
IOPUINYECKUH  JTOKYMEHT IOCTOSIHHOTO
WIM BPEMEHHOIO XapakTepa, MPHHATHINA
TEPPUTOPHAIBHOW TPOMAJO, OpraHoM
WM JIOJDKHOCTHBIM JIMIIOM MECTHOTO Ca-
MOYIIPaBJICHHS B IIpe/iesiax UX COOCTBEH-
HBIX WIN JIeJIETMPOBAHHBIX MOJHOMOYHIA,
B onpeneneHHbIX Koncturynuei, 3akoHa-
MU YKpauHbl, yCTaBOM TEPPUTOPUATBHOMN
TPOMAJIbl, PEMIAMEHTOM MECTHOTO COBE-
Ta mnopsiake U Gopme, HarpaBICHHBIA Ha
yYCTaHOBJIEHHE, N3MEHEHHE, JOIOTHEHNE
(TIepecMoTp) WIIM OTMEHY PacCUUTAHHBIX
Ha HEOIHOKPATHOE MPUMEHEHHE IPaBo-
BBIX IIPEANNCAHNI, IMEIOMINX 00s3aTelhb-
HYIO CHJIy Ha COOTBETCTBYIOUIEH TeppH-
Topuu [15, c. 5].

TLLH. JIro6uenko mpemiaraer eme 060-
Jiee pa3BepHYTOE OIpeesIeHne MOHATHS,
MOHUMAst O]l HOPMATHBHO-TIPABOBBIM
aKTOM MECTHOTO CaMOyIpaBlieHus odu-
[UAJIBHBII [TUCHMEHHBIH JIOKYMEHT, IMpH-
HATBIA  (M30AaHHBIN)  YHOJIHOMOYEHHBIM
Ha 5TO CYOBEKTOM HOPMOTBOpYECTBA B
OTIPEJICNICHHOM ACHCTBYIONIMM 3aKOHO/A-
TEIBCTBOM (POpME UM B COOTBETCTBHHU C
NpOLEAYPOH B Mpefenax ero KOMIIETEH-
IIUH, KOTOPBIM COAEP)KUT HOPMBI IIpaBa
U HampaBJieH Ha peTryIupoBaHue oOre-
CTBEHHBIX OTHOIICHUH, PACCUNTAHHBIX Ha
MIMPOKHH KPYT JIMIT X HEOTHOKPATHOE MPH-
MEHEHHE, HE3aBHCHMO OT CPOKa JACHCTBHS
(TIIOCTOSTHHBIE I BPEMEHHBIE) M XapaKTe-
pa CBeJIeHHH, KOTOPBIE B HEM COlepIKaTcs,
B TOM UHCIIE C TPUaMH, OTPaHUUHBAIOIIHU-
MH K HUM JIOCTYTI, @ TAKXKE IIPUHATHIE B T10-
pszke 3kcnepuMeHTa [16, c. 262].

Takum 00pa3oM, MOKHO COIVIACHUTBCS
C TeM YTBEP)KICHHEM, YTO HOPMATHBHO-
NPaBOBBIM aKTaM MECTHOTO CaMOYIIpaB-
JICHHS! TIPUCYIIN OOIIKE IPU3HAKK HOpMa-
THUBHO-TIPABOBBIX AKTOB C yYETOM TEPpH-
TOPHUAIBHBIX U KOMITETCHIINOHHBIX PAMOK.

B HayuHOlIl smMTEparype NpeAcTaBie-
HBI Pa3IMYHbIC BapHAHTHI KJIACCH(HUKAINH
HOPMAaTHBHO-TIPAaBOBBIX akToB. Kak mpaBu-
710, KITacCU(PUIMPYIOT HOPMaTHBHO-TIPaBO-
BBIC aKThl B 3aBHCHMOCTH OT: 1) cyObek-
Ta INPUHATHA — aKThl OPraHoOB rocysjap-
CTBEHHOH BIAcTH, YKPaMHCKOrO Hapoja,
aKThl MECTHBIX COBETOB, OOILECTBEHHBIX
00beIMHEHNH, TPYIOBBIX  KOJJIEKTHBOB,
COBMECTHBIE aKThl OPraHOB TOCYIAPCTBA
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U OOIIECTBEHHBIX OpraHU3aLui; 2) FOpHU-
JIMYECKON CHIIBI — 3aKOHBI M TI0I3aKOHHBIC
HOpPMaTHBHO-TIPABOBBIC aKThL; 3) cepsl
JefcTBHS — 00IIe00s3aTeNbHbe, CIEeIH-
aJbHbIC, JIOKATbHBIC; 4) CTETIEHH OOIITHOCTH
MPAaBOBBIX HOPM — OOIIME M KOHKPETH3H-
pyrorme; 5) XapakTepa BOJEU3bSIBICHUS —
aKTbl YCTAHOBJICHMS, U3MCHECHUS WIIM OT-
MEHbI HOpM IIpaBa; 6) OTpaciii 3aKOHOZA-
TEJbCTBA — IPAX/IAHCKUE, YTOJIOBHbIE, yIo-
JIOBHO-TIPOLIECCYAITbHbIC U T.11.; 7) BPEMEHH!
JIEUCTBUS — CPOK JICHCTBUS KOTOPBIX OIpe-
JIEJIeH U CPOK JICHCTBUS KOTOPBIX HE yCTa-
HOBIIeH; 8) (YHKIHOHAIBHOIO Ha3HAYe-
HUsE — 6a30BbIe (B KOTOPBIX (hOPMHUPYIOTCSI
BEPTHKAJIbHBIC CBSI3H), (DYHKIMOHAIIbHBIC
(B KOTOPBIX (OPMHPYIOTCS TOPU3OHTAIIB-
HBIC MIPABOBBIC CBs3M) U 1p. [17, c. 345].

Tem He Menee, GONBIIMHCTBO Yyue-
HbBIX, MOCBSTHUBIIMX CBOM HCCJICIOBAHHS
BOIPOCAM MYHHIIMNAIBHOIO HOPMOTBOP-
YeCTBa, CIUHBI BO MHCHHH O TOM, YTO I[CH-
TPaJIbHOE MECTO B CHCTEME HOPMATHBHO-
IIPaBOBBIX AKTOB MECTHOI'O CaMOyIIpaBIIe-
HHS 3aHUMAOT YCTaBbl TEPPUTOPHAIIBHBIX
rpomaji. FIMEHHO B 3THX aKTax JIeTalIU3H-
PYIOTCS KOHCTUTYLIMOHHbIE M 3aKOHOIA-
TEJIbHBIE TTOJI0KEHUS 110 BOIIPOCaM BbIOO-
pa ¢opm omoBelieHusT TpoMan o0 padbote
OpraHoOB CaMOYIPABJICHHUS, Y4acTHs 4Jie-
HOB I'POMa/Ibl B UX JEATEILHOCTH, OPraHH-
3a1uK pabOThl OPraHOB M JIOJDKHOCTHBIX
JIML] MECTHOTO CaMOYTIPABIICHHS, CO3AHUS
KOMHCCHH, CTPYKTYPblI HCIOJIHUTEIIBHBIX
OpPraHoOB M pacCHpeieNiCHHs TTOJTHOMOYHI
MEX/y HUIMH H T. [I.

K cucteMe HOpPMAaTHBHO-TIPABOBBIX
AKTOB MECTHOTO CaMOYIPABJICHHS MOX-
HO OTHECTH M PEIIAMEHT COOTBETCTBYIO-
mero cosera. [Ipu 3ToM B I0pHIMUYECKOM
JIUTEpaType CYyLIECTBYIOT pa3jIMuHbIC
B3IVIS1/bI HA OIIpE/IesIeHNE IPaBOBOIL IpH-
poxnbl pernamenta. OJHM yYeHbIE CUH-
TalOT, YTO pErIaMEHT MECTHOrO Ipel-
CTaBUTEIILHOTO OpraHa He MOXeT ObITh
OTHECEH K HOPMAaTHBHO-IIPABOBBIM aK-
TaM, MOCKOJIbKY U3/1aeTCsl Ha OCHOBaHUU
IOPUAMYECKUX (AKTOB U IOPUANYECKUX
HOpM, OIIpeJelsieT npasa, 0013aHHOCTH
U Mepy IOpHUIMYECKON OTBETCTBEHHOCTH
KOHKPETHBIX JIMILI, HAIIPABJICH Ha peria-
MEHTHPOBAHHE JICSITEILHOCTH MECTHOTO
MIPE/ICTABUTEIILHOTO OpraHa, J0Ka3bIBasi,
YTO OH SIBJISICTCSI MPAaBONPUMCHUTEIIb-
HBIM akToM [18, c. 89]. [lpyrue oGocHo-
BBIBAIOT, YTO PEIVIAMEHT — HOPMATHBHO-
IIPAaBOBOM akKT, 00s3aTeNbHBIA K HCIIOJ-
HEHHIO Ha COOTBETCTBYIOLICH TEPPUTO-
puu [Cm.: 19; 20; 21].
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Oco0oe BHIUMaHHE B HAyKe YIeIsIeTcst
HOPMaTHBHO-TIPABOBEIM ~ aKTaM  OPTaHOB
MECTHOTO  CaMOYTIPABIICHUS, TPUHSTHIM
B TIpeienax JeNerHpoBaHHBIX TOCYyAap-
CTBEHHBIX IoiHOMounil. IlockonbKy nes-
TENBHOCTH 10 TIPHHSTHIO TIPABOBBIX aKTOB
OCYIIECTBISIETCSL B cepe Tex IMpeIMeToB
BEJICHHSI, KOTOPBIE COXPAHSIOTCS 32 OpraHa-
MH IOCYIapCTBEHHOM BIaCTH, y4EHbIE TOBO-
pAIT 00 0COOCHHOM XapaKTepe TAKUX aKTOB.
Tak, Hanpumep, B.A. Illenaues numer, yto
HOPMATHBHBIN MPaBOBOI aKT, U3JAHHBIN B
MOPSIZIKE JISNIETMPOBAHHUS, [0 FOPUANUECKOM
CHJIe MPUPABHHUBACTCS K aKTy OpraHa, KoTo-
pbIii mepenaeT (Aenerupyer) MOTHOMOYUS
[22, c. 30]. O.E. I'aBpuiieB B cBsi3u € 3TUM
MOTYEPKHUBACT, YTO MYHHIIUIAIEHOE HOP-
MOTBOPYECTBO, OCYIIECTBIsIEMOe B cepe
peanu3ayy OTASIBHBIX TOCYIAPCTBEHHBIX
TIOJTHOMOYMH, — XapaKTepH3yeTcst  JPYToi
NPUPOJIOA B CpaBHEHHH C HOPMOTBOpYE-
CTBOM IO BOIIPOCaM MECTHOTO CaMOyTIPaB-
nenus [23, c. 14].

OnpeneneHHBIMA ~ OCOOECHHOCTSAMHU
(TIOPSIIOK TIPHHSATHSI U UCIIONHEHUs) 00-
Jaal0T aKThl, KOTOpBIE OTHOCATCS K
PETYIATOPHBIM. PerynsTopHbIMU CUHTa-
FOTCSI TAKUE AKThI: MPHUHSATHIE YIIOTHOMO-
YEHHBIM PETrYJSITOPHBIM OPTaHOM, B TOM
YKCIIe OPraHOM MECTHOTO CaMOyIpaBlie-
HUSI, HOPMATHBHO-TIPABOBBIC aKThl HJIH
WX OTJACTbHBIC MOJOKEHHUS, KOTOPBIC Ha-
MpaBleHbl HA TMPABOBOE PETYIUPOBAHUE
XO3SMCTBEHHBIX OTHOIICHUH, a TaKXKe
aJIMAHUACTPATUBHBIX OTHOIICHUA MEXTY
PETYIATOPHBIMU OpraHaMH WJIM JAPYTH-
MH OpraHaM¥ rOCyJapCTBEHHOI BIACTH H
CyOBEKTaMH XO3SIMCTBOBAHUS; MPUHSTHIC
YIOJIHOMOYEHHBIM PEryJSTOPHBIM Opra-
HOM JApyrue ouIHaIbHbIe MTUCHMEHHbIC
JIOKYMEHTBI, KOTOpBIE YCTaHaBIHBAIOT,
W3MEHSIOT WIM OTMEHSIOT HOPMBI MpaBa,
MPUMEHSIOTCSI HEOJHOKPAaTHO U B OTHO-
LICHUH HEOMPE/ICIEHHOr0 Kpyra JHUI[ W
KOTOpBIE (MJIM UX OTIEJIbHBIC IOJOKESHHUS] )
HaMpaBJIeHbl Ha IMPABOBOEC PEryIHPOBa-
HHE XO35HCTBEHHBIX OTHOIIICHUH, a TAK)Ke
aJIMUHHUCTPATUBHBIX OTHOIICHHHA MEXIy
PETYJISATOPHBIMU OpPraHaMU WM JAPYTH-
MU OpraHaM¥ TOCYapCTBEHHOHN BIIACTH U
CcyObeKTaMu XO3SHCTBOBAHUS, HE3aBUCH-
MO OT TOTO, CUUTACTCSI JI STOT JOKYMEHT
B COOTBETCTBHH C 3aKOHOM, KOTOPBIH pe-
TYJIUpyeT OTHOUIEHUS] B OMpEAeIeHHOI
cdepe, HOPMATHBHO-TIPABOBBIM aKTOM.

BbiBoabl. YuuTbIBas H3JI0KEHHOE,
HOPMAaTHBHO-TIPABOBOH ~ aKT MECTHOTO
caMOyIpaBlieHUsT — 3TO O(UIUATBHBIHI
IOPUIMYECKUH JTOKYMEHT IOCTOSIHHOTO

WIA BPEMEHHOTO XapakTepa, KOTOPBII
MIPUHUMAETCS TePPUTOPUAILHON TpoMa-
JIOH HEMOCPEACTBEHHO, OPTaHOM U (WJIN)
JOJDKHOCTHBIM JIUIIOM MECTHOTO CaMo-
YIpaBICHHS B ITPEAETaX NX COOCTBEHHBIX
(B TOM UHCIIe, UCKITFOUYUTEIHHBIX) U Jelie-
THPOBAHHBIX ITOJTHOMOYHH, B TOPSAKE U
¢dopme, ycranoBineHHBIX KoHcTHTyHHEH,
3aKOHaMH YKPauHbI, yCTABOM TEPPUTOPH-
QJILHOM 'POMa/1bl, PENIAMEHTOM MECTHOTO
COBETa, HAIPABJICHHBIN HA yCTAHOBJICHHUE,
HU3MEHEHHe, JIONOJIHEeHHe (IepecMoTp)
WX OTMEHY PAaCCUMTAHHBIX Ha HEOJHO-
KpaTHOE TIPUMEHEHHUE MTPABOBBIX TPEIH-
CaHUil, UIMEIOLIHUX 0053aTENIbHYO IOPU/IU-
YEeCKYI0 CHIy Ha COOTBETCTBYIOIIEH Tep-
putopun, U 00ECIEUEeHHBIH CpeICTBAMU
TOCYapCTBEHHOTO MPUHY KICHUSI.

B memom ciemyer OTMETHTH, UTO
cHCTeMa HOPMAaTHBHO-TIPABOBBIX —AKTOB
MECTHOTO CaMOYTIPABIEHHSI — KOMILIEKC-
HOe oOpa3oBaHWE, KOTOpOE IO CBOEMY
o0beMy M BHJIAM HE COBMAAaeT ¢ oOrieit
CHCTEeMOW MCTOYHHWKOB YKPaWHCKOTO Ipa-
Ba. OfHAKO 3TH J]BE€ CHCTEMBI Iepeceka-
IOTCS M TOYKOW TaKOro MEpecedeHus, Io
HalleMy MHEHHIO, SIBJIAIOTCS aKTbl, IPUHS-
ThI€ B NpEZeIIax JeJIerHPOBaHHbIX TTOJIHO-
mounii. Kpome Toro, npaBuia noBeaeHus,
cozieprKalimecss B HOpPMaTHBHO-IPABOBBIX
aKTax MECTHOTO CaMOYIPABJICHUS, XOTS U
HE MCXOJAT OT TOCYAapCTBa, HO UMEIOT Iy-
OIMYHO-BIACTHBIN XapakTep, MOCKOJIBKY B
HUX pean3yeTcsl MyHHIUMAIbHas BIACTb.

JlanmpHEWIIME WCCICAOBaHUS B JaH-
HOU cdepe, B TOM UHCIIE C [ETbI0 Ompe-
JIETICHAs] CYIITHOCTH HOPMAaTHBHO-TIPaBO-
BBIX AKTOB MECTHOTO CaMOYIIpaBJICHUS,
Ha Hall B3NS, MOTYT OBITH HAaIpaBIICHEI
Ha M3y4eHHE BOIPOCA O COOTHOIICHUM
MOCJIEIHUX C TAKUMU MOHATHAMH, Kak
«JIOKaJIbHBIE HOPMAaTHBHO-ITPABOBBIE
aKTbD», KKOPIIOPATUBHBIE aKThHI».
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OTAEJBHBIE ITPUMEPBI TOJIKOBAHUA
KATEI'OPUHU NIYBJINYHOI'O TIOPAAKA
B CYJIEBHOM MMPAKTHUKE CIIIA

HOpuii 'OPIA,
acrupaHT Kaeapbl IPakIaHCKOTO IpaBa
Kwuesckoro HanmonansHoOro yHuBepcurera nmenu Tapaca llleBuenko

AHHOTAIA

3apy0erxHast cynieOHast IpakThKa, B YaCTHOCTH cyneOHast npaktuka CIIIA, akkymyipoBa-
J1a JIOCTaTOYHO OOraThIii OIBIT 110 MPUMEHEHHIO OTOBOPKH O ITyOIIMYHOM TOPSIIKE, CHHXPOHH-
3UPOBAHHBIN C Pa3IMYHBIMU HAyYHO-TEOPETUUCCKUMH UCCIICIOBAHMSIMU B JIAHHOI TEMATHKE.
B nanHO#t crathe BHUMAaHUE Oy/IeT NPUBJICYCHO K aHAIM3Y OCHOBHBIX TCHICHIMI CyIeOHOI
npaxtuku CIA B cdepe npumMeHeHHst OrOBOPKH O IyOJIMYHOM MOPsIIKE B HaMOoee 3Ha4U-
MBIX, MAPKEPHBIX CyneOHbIX Keifcax. CIOKHOCTh MPUMEHEHHMSI OTOBOPKHU O ITyOIMYHOM I10-
psizike B peteHnsix cyneOHbIx opraHoB CIIIA Hepa3pbIBHO CBsi3aHa C TOJIKOBAHHEM FOPU/IAYC-
CKH He 3a()MKCHPOBAHHBIX OCHOB CYIIIECTBOBAHHS U PA3BUTHS OOIECTBA: MOPAIIH, KYJIBTYDBI,
MIPaBOBOM, SKOHOMHYECKOH 1 MOJIMTHYECKOH 1tatdopMel B rocynaperse. CyneOHast IpakTHka,
C OJTHOM CTOPOHBI, XapakTepusyeT GopMy BbIPOKECHHUS MyOIHMYHOIO MHTEpECa, a ¢ APYrol —
BBICTYIIAET CPEICTBOM 0OOCHOBAHHS PUHSTHS CYJaMH TOTO MIIM MHOTO PELLICHHS.

KonioueBble cjioBa: myOnuaHbIA mOpsiiok, cyneOusie pemenns, CIIA, mexayHa-
POIIHOE YacTHOE IPaBo.

SOME EXAMPLES OF INTERPRETATION OF THE CATEGORY
OF PUBLIC ORDER IN THE US CASE-LAW

Yuriy GORDA,
Graduate Student at the Department of Civil Law of
Taras Shevchenko National University of Kyiv

SUMMARY

The US case law has accumulated a rich experience in the sphere of application the pub-
lic order clause. This experience is linked with various scientific and theoretical studies of
the public order in the system of private international law. In this article, the attention will be
directed to the analysis of the main tendencies of US case-law in the area of the application of
the instrument of public order clause and the most significant marker cases in this area of law.
The complexity of the application of the public order clause in decisions of the US judicial
institutions is inextricably linked with the interpretation of the legally unclosed terms of the
existence and development of a society: morality, culture, legal, economic, and political plat-
form in the state. The case-law, on the one hand, characterizes the form of expression of pub-
lic interest, but on the other serves as means to justify the adoption by a court of a decision.

The main task of this paper is to find out the main trends of the application of the
public order clause by the US courts.

Key words: public order, court decisions, USA, private international law.

REZUMAT

Jurisprudenta internationald, in special, practica judiciara din SUA, cu privire la aplicarea
exceptiei de ordine publicad a acumulat suficienta experientd, sincronizate cu diverse cercetari
stiintifice si teoretice in subiect. in acest articol, atentia se va concentra pe analiza principalelor
tendinte de jurisprudenta din SUA in aplicarea politicii publice in cel mai important marcator
de actiuni in justitie. Complexitatea aplicarii politicii publice in deciziile organelor judiciare ale
Statelor Unite este indisolubil legat de interpretarea fundatiilor consacrate din punct de vedere
al existentei si dezvoltarii societdtii - platforme morale, culturale, juridice, economice, politice
in stat. practica judiciara pe de o parte caracterizata prin forma de exprimare a interesului public,
iar celalalt este un mijloc de justificare acceptate de catre instantele unei decizii.

Principala sarcind a acestei lucrari este elucidarea principalelor tendinte in aplicarea
clauzei de politica publica de catre autoritatile judiciare americane.

Cuvinte cheie: politicd publica, decizii judiciare, SUA, drept privat international.



