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SUMMARY
In the article, the author established the legal framework and mechanism for the implementation of pre-trial settlement of
commercial disputes in the context of recent legislative changes.
The problems of functioning of separate norms of the Commercial and Procedural Code of Ukraine with regard to the Institute of
the pre-trial settlement of disputes are investigated.
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TEHE3UC JOCYJAEBHOI'O PEI'YINPOBAHUS XO3SIMCTBEHHBIX CIIOPOB

Baaentuna KO3bIPEBA,
KaHJUIaT FOPUANICCKUX HAYK, TOICHT
KageIpbl X03sICTBEHHOT0, BO3IYLIIHOTO ¥ KOCMHUYECKOTO paBa
HayuHo-mcciieoBaTeIbcKoro HHCTHTYTa
HanmonanpHOTr0 aBHAIlMOHHOTO YHUBEPCUTETA

Amnarommii TABPUJIUIIINUH,
KaHMJAT IOPUINYECKHUX HayK,
JIOLIEHT Kadeapsl KpUMUHAIBHOTO TIpaBa | mporecca
HayuHo-ucciie1oBarebcKoro MHCTUTYTa IpaBa
VHHBepcuTeTa rocy1apCTBEHHON (PUCKAIBHOM CITy)KObI YKpanHbl

AHHOTALUSA
B crarbe aBTOp ycTaHOBMII IIPAaBOBBIC PAMKU U MEXaHHU3M IS OCYILECTBICHUS JOCYA€OHOTO pa3pelieH s X03sIHCTBEHHBIX CIIOPOB
B KOHTEKCTE TIOCJIEAHUX 3aKOHO/IATeIbHBIX U3MECHEHHH.
Hccnenyrorest npo0iieMbl GyHKIIMOHUPOBAHUS OT/EIbHBIX HOPM X03HCTBEHHOTO MPOLECCYAIbHOIO KOJIeKca YKpauHbl B OTHO-
IIEHUU UHCTUTYTA A0CYNeOHOTO pa3peleHus CIopoB.
KiioueBbie ciioBa: uck, 10cy1e0HOE perylIupoBaHue, dKOHOMUUECKHE CIIOPBI.

REZUMAT
in articol, autorul a stabilit un cadru juridic si un mecanism pentru solutionarea litigiilor economice in contextul ultimelor modificari
legislative.
Se exploreaza problemele de functionare a anumitor norme ale Codului de Procedura Economica din Ucraina in ceea ce priveste
instituirea solutionarii litigiilor inainte de judecata.
Cuvinte cheie: proces, regulament preliminar, litigii economice.

Introduction. Pre-trial settlement of
commercial disputes is important for eco-
nomic entities, as well as for the judicial
system as a whole. This legal remedy is
used by the parties independently and at
their own discretion with the aim of im-
mediate and rapid resolution of a commer-
cial dispute, however, it helps to "unload"
the courts from a large number of claims.
However, in the current legislation, coun-
tries still have certain disadvantages and

contradictions that require some changes
[1,c. 123].

The importance of legal regulation of
pre-trial procedures for the resolution of
commercial disputes is regulated by the
Commercial Procedural Code of Ukraine.

The pre-trial settlement of commer-
cial disputes is governed by Section I of
the Commercial and Procedural Code of
Ukraine, the Civil Code of Ukraine and
others legal acts, in particular:

1) The Merchant Shipping Code of
Ukraine;

2) The Air Code of Ukraine;

3) The charter of the railways of
Ukraine.

The state of the recent researches. It
should be noted that the issue of pre-tri-
al settlement of disputes is the subject of
interesting research by such scientists as
I.A. Baliak, V.D. Chernadchuk, Y.V. Vo-
lokhai, T.S. Dunailo.
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Unfortunately, most scientists have
focused their attention on the scientif-
ic and theoretical aspects of the pre-trial
settlement of commercial disputes [2].
I.A. Balyuk drew attention to the exist-
ence of the problem of legal regulation of
the pre-trial procedure for the resolution
of commercial disputes and, as a conclu-
sion, noted that the legal norms regulating
the relations of pre-trial settlement of dis-
putes should not be contained in the Civil
Code of Ukraine, and for the legal con-
solidation of such norms it is expedient to
apply by-laws [3].

Statement of the main material. It
should be noted that in the old version of
the Commercial and Procedural Code of
Ukraine in accordance with Art. 6 preten-
tious settlement of disputes is carried out
by applying with a written claim, which
is sent by a recommended or valuable let-
ter or is handed over to the receipt. Part
2 of this article establishes the provision
that enterprises and organizations whose
rights and legitimate interests are violat-
ed in order to directly resolve the dispute
with the infringer of these rights and in-
terests, apply to him with a written claim,
but all the above is simplified in the new
the Commercial and Procedural Code of
Ukraine (No. 6232 from 23.03.2017).
In our opinion, a claim should be under-
stood as a legal remedy for the parties to
protect their rights and interests.

Thus, in particular, the claim as a
material requirement of one of the partic-
ipants in the controversial legal relation-
ship with another is a means of resolving
the conflict by the parties themselves.
Pre-trial settlement of commercial dis-
putes means that the parties independent-
ly apply measures aimed at resolving an
existing dispute between them until the
moment of entering the legal relationship
with the court, by filing a claim against
the counterparty who breached the terms
of the contract [4, c. 234].

A. M. Dolgopolov emphasizes that
the main aim of claiming is to prevent the
negative influence on the enterprise from
the contractors by legal rules implement-
ing. By proceeding the claims one enter-
prise points to another one to the wrong
actions or omissions that have violated
the interests of the claimant and demands
correction of the inaccuracies or ambigui-
ties voluntarily appealing to the normative
acts or facts of the case. This is the princi-
ple of every claim. In case of the positive

settlement, the parties do not apply to the
court [14, p. 54].

Though there is no clear definition of
the claim in the Commercial and Procedure
Code of Ukraine from 06.11.1991 or in the
new of Commercial and Procedure Code.

Claiming as dispute resolution is one
of the additional means of protecting the
rights and the legal interests of the par-
ties. By proceeding the claims one par-
ty points to another party to the wrong
actions or omissions that have violated
the interests of the claimant and demands
correction of the inaccuracies or ambigu-
ities voluntarily appealing to the norma-
tive acts or facts of the case.

Claiming in the dispute resolution
scheme is targeted towards consideration
ofunreasonable demands and indisputable
complaints by the court. The positive side
of claim in the dispute resolution is the
avoiding of the court applying that is con-
nected with the financial expenses such as
charges levying, commission, document
preparation, travel expenses, etc.

The tasks of the law department of
the enterprise in claim settlement proce-
dures are: to provide the observance of
the treaty obligations in all spheres; to
guarantee rational usage of the physical,
labour, financial resources, gas and ener-
gy, raw materials and other resources; to
reduce and to eliminate of the inefficient
expenses; to protect and to rehabilitate of
the property rights and the interests of the
enterprise; to ensure the liability for rights
violations; to improve the economic indi-
ces and to prevent their violations [15].

Claims settlement procedures are
mostly conducted by the law department
of the enterprise. The author speaks about
the decentralized case conduct when the
claims procedures are conducted by the
employees of the functional departments
or the experts of the claiming depart-
ments and the advantage of such claiming
framework is that the executive knows the
essence of the dispute and the contractors
he/she works with. Compromises can be
reached in order to settle the dispute.

According to A. M. Dolgopolov, the
practice of the law departments defines
the general methods of the claims settle-
ment procedures and its organizational
forms. There should be the decree or in-
structions on the claims settlement proce-
dures with the specification of the depart-
ment or the person in charge responsible
for the claim procedures in case of the
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breach of a contract at every enterprise.
This department or the executive has the
right to demand documents and materi-
als from other departments necessary for
the dispute resolution or responses to the
claims [14, p. 55].

The control for the registering the
claim and the responses to the complaints;
summing up the results of the claims pro-
cedures; preparation the propositions in
elimination the drawbacks in the claims
procedures are viewed as the functions of
the law department of the enterprise.

The claim settlement procedures are
done according to the recommendations
of the Ministry of Justice of Ukraine
“In the enterprise, agency or organiza-
tion” [16] and the appropriate bylaws, in-
structions drafted by legal bodies. Though
these recommendations do not meet the
present realities and there is a need for
new by law on complaint and claim pro-
cedures by the legal entities regardless of
the property form.

If the claim is sued by the executives
some duties are be done by the law de-
partments: to control claim settlement
procedures, to prepare the documents,
to manage and control claim procedures,
to do briefings, to calculate analyses and
teach claim settlement procedures. Claim
responses prepared by other departments
and the rejected claims are authenticated
under the seal of law departments.

We agree that relegation of cases to
other legal departments is justified by
law departments workload and their obli-
gations to pay attention to other legal is-
sues. The control of the law departments
workload should be done not by the cases
amount relegation but by the increase of
the law department staff. A big amount of
income and outcome claims affirms the
problems both inside the enterprise and
from the side of the counterparty.

It should be noted that before 2002,
pre-trial settlement of commercial dis-
putes was a mandatory stage of the com-
mercial process. In Art. 63 of The Civil
Procedural Code of Ukraine stated that in
case of failure to submit evidence about
taking measures of the pre-trial settlement
of a dispute, the claim is returned. This
provision was applied by the Supreme
Economic Court of Ukraine for a long
time. In this regard, the question is next is
this a violation of the existence of a man-
datory pre-trial settlement of disputes on
the right of a person to judicial protection?
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Consider the historical development
of pre-trial settlement of disputes in the
context of the Independent State. From
the contents of Part 2 of Art. 124 of the
Constitution of Ukraine, regarding the
extension of the jurisdiction of courts to
all legal relations arising in the State, it
follows that each of the subjects of legal
relations in the event of a dispute may ap-
peal to the court on his decision [5].

The first step towards solving this
problem was the resolution of the Plenary
Session of the Supreme Economic Court
of Ukraine "On the Application of the
Constitution of Ukraine in the Adminis-
tration of Justice" of 1.11.1996 No 9, in
paragraph 8 of which, with reference to
Art. 124 of the Constitution of Ukraine
states: "The court is not entitled to deny
a person the acceptance of a statement of
claim or a complaint only on the grounds
that its claims may be considered in ac-
cordance with the pre-trial procedure pre-
scribed by law".

Subsequently, in a decision of the Con-
stitutional Court of Ukraine in a case under
constitutional appeal of the Limited Liabili-
ty Company "Trade House" Campus Cotton
Club "regarding the official interpretation
of the provision of Part 2 of Art. 124 of the
Constitution of Ukraine (case on pre-tri-
al settlement of disputes) "of 09.07.2002,
No. 15-rp / 2002, it was determined that
the establishment of a law or a contract of
pre-trial settlement of a dispute by the will
of the subjects of legal relationships is not
a restriction of the jurisdiction of courts and
the right to judicial protection.

Thus, the Constitutional Court of
Ukraine has established that the exist-
ence of contractual rules of the pre-trial
settlement of disputes is not an obstacle
to an appeal to a court of law [6, c. 200].
The next step in solving this problem was
the adoption of the Law of Ukraine on
June 23, 2005, No 2705-IV "On Amend-
ing Certain Legislative Acts of Ukraine
Regarding Relative Prejudicial Settle-
ment of Disputes", which excluded the
provisions of paragraph 7 of Part 1 of
Art. 63 of the The Civil Procedural Code
of Ukraine: "in cases of non-submission
of evidence of the application of meas-
ures for pre-trial settlement of a dispute,
the claim is returned", the fact that the
pre-trial procedure for settling econom-
ic disputes is not a mandatory condition
(stage) for further consideration of the
case by the commercial court.

Also, the Law made some changes
to Part 1 of Art. 5, which established that
the parties apply measures of the pre-tri-
al settlement of a commercial dispute by
agreement between themselves, which
finally determined the pre-trial procedure
for resolving disputes as an alternative.
But it should be emphasized that this legal
remedy is not mandatory [7, c. 76].

Consequently, after introducing ex-
treme amendments to the Code of Civil
Procedure of Ukraine, the pre-trial proce-
dure for resolving a dispute is the right of
economic entities, and not a duty, unless
otherwise provided by law.

It should be noted that the binding na-
ture of its application can be reduced only
to the will of the participants, which they
can, if desired, secure in the contract in
the form of a reservation that the disputes
between them, which are related to the
conclusion, termination, execution of this
contract, can be transferred to the decision
of an economic court only if the order of
pre-trial settlement, which is enshrined
in section I of the Civil Code of Ukraine
[8, c. 24], is observed.

Some scientists, such as [.A. Balyuk
and Y. V. Volokhay have an interesting
idea that the procedure for pre-trial settle-
ment of commercial disputes is not need-
ed at all because it effectively only acted
due to the peculiarities of the Soviet eco-
nomic system, and the conditions of the
guilt cannot be effectively applied and lost
popularity among economic entities.

In our opinion, the advantages of the
pretentious order are more obvious. As a
rule, if the Commercial Court will adju-
dicate your case, consider and resolve it
not less than in 2-3 months (maybe more),
then the satisfaction of the claim will take
about from one to two months depending
on the complexity of verifying the validity
of your claims.

Another advantage of the pre-trial
settlement of a commercial dispute can
be considered that the application of the
parties to the claim order allows them to
save on court fees, which at the moment
is very relevant. If the application to the
Commercial Court for a claim of a propri-
etary nature takes 2% of the price of the
claim and at least 1.5 times the minimum
wage, see The Law on court fees for to-
day, as well as the payment of the cost of
your representative, then the claim only
requires the cost of sending her counter-
part (offender) [9].
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In this regard, in our opinion, the
existence of the institution of the pre-tri-
al settlement of commercial disputes is
necessary, but it is undoubtedly impor-
tant because it ensures the realization of
the interests of legal entities who wish
to accelerate the settlement of a dispute
between the counterparty and ensure the
preservation of own funds.

But it will be more correctly if the
procedure for pre-trial settlement of com-
mercial disputes is carried out only by
the Commercial Code of Ukraine, but it
should not be limited to only Article 222,
but it should be determined by a separate
section of the Civil Code of Ukraine in or-
der to clearly establish the procedure for
the implementation of economic and legal
responsibility [10, p. 23].

As for the Commercial and Procedur-
al Code of Ukraine, its norms should be
directed to the procedural procedure (the
procedure and terms for the presentation
and consideration of the claim, the notifi-
cation of the applicant on the results of the
consideration of the claim, the write-off of
funds in an unconditional manner by the
institutions of the bank, the amount of the
claim, etc.)

In connection with this, the Com-
mercial and Procedural Code of Ukraine
should make changes, namely: to add in
Section I "GENERAL PROVISIONS"
and to indicate the possibility of resolving
the dispute by agreement of the parties in
the pre-trial procedure, and to more clear-
ly formulate requirements for the content,
form of claim processing [11, p.100].

As noted above, until recently, pre-tri-
al settlement of commercial disputes was
considered one of the mandatory stages
of the economic process. In order for
the Commercial Court to adjudicate the
case, legal entities needed, above all, to
take measures for the pre-trial settlement
of disputes. But the decision of the Con-
stitutional Court of Ukraine on July 9,
2002, No. 15-rp / 2002 established that
the right of a person to apply to a court
cannot be restricted by law or other nor-
mative-legal acts.

After bringing the provisions of the
Commercial and Procedural Code of
Ukraine to the requirements of Art. 124 of
the Constitution of Ukraine, namely the
exception clause 7, part 1 of Art. 63 GPC
("In cases of non-submission of evidence
of taking measures of the pre-trial settle-
ment of a dispute, the claim is returned").
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The Law of Ukraine of 23 June 2005
No 2705-1V stipulates that the pre-trial
procedure for the settlement of commercial
disputes is not a prerequisite and a stage of
the economic process for further consider-
ation of the case by the Commercial Court.

Conclusions. The possibility of ju-
dicial protection can not be imposed by
law depending on the use by the legal
entities of the pre-trial settlement of the
dispute. The application of the claim or-
der, to date, is the right of the parties
and is carried out exclusively by agree-
ment between them, on their own. And
also the refusal of legal entities in its
application does not exclude the possi-
bility of a person to use its constitution-
al right to judicial protection. Thus, the
new Commercial and Procedural Code
of Ukraine defines the fundamental
principles for resolving pre-trial dispute
according to the present realities [13].

We believe that this pre-trial settle-
ment institution should exist as a regu-
lator of business relations between the
counterparties and enhance their business
reputation.
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