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SUMMARY

The article examines the issues of ensuring the adversarial parties in the criminal process. The question of the role of the court

as the main subject of the criminal process and the main functions of the court at the stage of judicial proceedings in the criminal
case are considered in detail. The reasons, which lead the court to active probative activity during the competition of the parties, are
considered. Also, this article is devoted to the scientific analysis of the current criminal procedural legislation of Ukraine in view of
the problems of implementing the normative content of the principle of competition. Based on the results of the scientific search,
appropriate conclusions were drawn.
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OCOBEHHOCTHU OBECIHIEYEHUS NPUHIOUIIA COCTA3ZATEJBHOCTHU CTOPOH
B YTOJIOBHOM NNPOLNECCE YKPAUHBI

Haranes YEPHSIK,
KaHJMJIAT FOPUINICCKUX HayK, IOIEHT, TOIICHT KadeIphl yTOJIIOBHOTO MpoIecca
JIHemponeTpoBCKOro rocyIapCTBEHHOTO YHUBEPCUTETa BHYTPEHHHX JEIT

Aprem UBAHHIIA,
KypcaHT (paKyJabTeTa IMOATOTOBKH CIICIIHAIIIICTOB JJISI TOAPA3/IeICHUH YTOJIOBHOHN ITOIHIINT
JIHEmponeTpoBCKOro rocy1lapCTBEHHOI0 YHUBEPCUTETa BHYTPEHHHX JEI

AHHOTALUSA
B crarbe nccienyoTcs BOIpOChl 00€CIeueHust COCTA3ATEIbHOCTH CTOPOH B YTOJIOBHOM Ipouecce. [1oapoOHo paccMoTpeHa poib
Cyaa Kak OCHOBHOTO CyOBEKTa YrOJIOBHOTO IIPOLecca, ONPEAENICHB OCHOBHBIE (DYHKIMH Cya Ha dTare CyAeOHOro pacCMOTPEHHS yTro-
JIOBHOTO Jena. [IpoaHann3upoBaHbl IPUYMHEL, TOOYXKIAIOIINE Cy/l K aKTUBHOW JJOKa3aTeIbCTBEHHON JCATEIBHOCTH MIPU COCTS3aTEb-
HOCTH CTOpOH. [IpoBe/ieH HayuHbIH aHANN3 JIEHCTBYIOIETO YTOJIOBHOTO MPOIECCYalbHOTO 3aKOHOJATENbCTBA YKPAHHBI, YUHThIBAS
poOJIeMBbl pealn3anny HOPMATUBHOTO COJICPIKAHMUS IPHHIIMIIA COCTA3aTeIbHOCTH. Ha OCHOBE MOMYYEHHBIX PE3yJIbTaTOB HAYYHOTO
IIOMCKA C/IeIaHbl COOTBETCTBYIOIIE BHIBO/BI.

KioueBble cijioBa: TPUHOMUIT COCTA3ATCIBbHOCTH, CTOPOHBI YIOJIOBHOT'O IIPOU3BOACTBA, «aKTUBHBII» Ccyn, «IACCUBHBIN» CyAd, UH-
CTUTYT CJICACTBECHHOI'O CyJbH, CIIC/ICTBCHHBIIN CyAbsl.

Formulation of the problem.
The consolidation of the principles
and principles of criminal proceedings in
the Criminal Procedure Code of Ukraine
(further — the CPC of Ukraine) caused
the constant scientific interest in
their normative content and practice
of implementation in the activities of state
bodies, officials, other participants in
the criminal process. Of particular
importance at the present stage
of statehood development are theoretical
and practical issues of the principles
of the criminal process, all this is
the main type of activity of the subjects
of criminal proceedings, the results

of which assesses the implementation
of tasks that are assigned to the relevant
subjects. Given the adoption of the current
CPC of Ukraine, further understanding
of the ways and means of improving
the entire mechanism of criminal
procedural activities is needed.

The state of the study. [ must say that
the competition, which according to most
scholars is the basis of criminal procedural
activities, was the subject of research by
almost all the scholars-processualists.
Many scientists are genuine practices,
that is, the issue was considered in
various aspects. Among researchers
of this issue is a large number of different

scientists, but foreign scientists also
studied this problem. Competition in
the criminal process was investigated by
E. Zaitseva, V. Bozrov, R. Bagdasarov,
O. Yanovskaya, G. Solovey, Z. Zinatullin,
D. Kim, A. Shamardin, S. Lunin,
A. Smirnov, A. Sboev, A. Tumanyants,
Y. Miroshnichenko and many other
researchers.

In the works of these scholars, issues
related to the concept of competition with
respect to the subjects of the criminal
process were considered, some scientists
already had the opportunity to protect
the scientific degrees related to the institute
of the investigating judge.
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In the latest publications
of the scholars-processualists, there
is some inconsistency in the issues
regarding the role of the court in criminal
proceedings and in relation to certain
of its powers.

The purpose of this article is an attempt
to consider adherence by the court
of the principle of competition between
the parties to criminal proceedings in
the light of the requirements of the current
CPC of Ukraine and international law. That
is why this issue requires comprehensive
coverage for the purposes of our study.

Presentation of the main material.
The history of mankind is an endless
path to perfection. The natural desire
ofthe society to ideal forms of organization
oflife fully applies to the sphere of criminal
procedural activity, the civilizational
choice of the form of organization of which
is made in favor of adversarialism,
which creates the necessary
conditions for the implementation
of the rights and responsibilities
of the parties, requiring them significant
activity in the activity (as the prosecution,
and protective) collection, verification,
research evidence. Therefore, both for
the prosecution side and for the protection
side of the tremendous importance are
tactical methods and methods that should
be guided by the particular judicial
situation.

In this regard, the definition
of the place of the court in adversarial
parties is not only an important issue
of the theory of criminal process, but is in
the field of criminal science as a starting
point for studying the problems of court
tactics in criminal proceedings, since it is
clear that, in general, any tactic implies,
first and foremost, the active functional
activity of the participant in the process.
The passive status of the subject is unlikely
to require special recommendations to
optimize his activity, or rather “inactivity”.

Despite the rather long history
of the formation and improvement
of competitive jurisprudence and a large
number of scientific studies in this area,
the competition challenges are far from
exhausted and a number of issues deserves
further scientific development.

Thus, the provisions
of the CPC provide for the institution
of an investigating judge whose primary
purpose is to exercise judicial control over
the observance of the rights, freedoms

and legitimate interests of persons in
criminal proceedings. In our opinion,
an investigating judge as a new subject
of criminal justice in Ukraine is the bearer
of the judiciary. He carries out activities
aimed at ensuring the prevention
of unlawful and unjustified restriction
of the constitutional rights and freedoms
of the person at the pre-trial stages
of criminal proceedings by preventing
and protecting the rights and freedoms
of the individual, that is to restore them in
case of violation.

It should be emphasized that the role
of the institution of the investigating
judge is multifaceted and consists in
ensuring legality in criminal proceedings,
protecting the constitutional rights
and freedoms of the individual,
and expanding competition in the pre-trial
proceeding.

On the replacement of the norms
of the CPC of Ukraine in 1960, where
periodic judicial control was carried out,
the activity of an investigating judge under
the current CPC of Ukraine has a cross-
cutting character [1, p. 26], which, due to
its comprehensive and systematic nature,
positively affects the level of assurance
of the constitutional rights and freedoms
of a person in criminal proceedings. In
view of the tasks facing the investigating
judge, I believe that his activities should
be consistent with the requirements
of systemicity, continuity, bypassing
all pre-trial investigations, which will
be positively reflected at the level
of legal protection of a person in the field
of criminal justice.

The criminal proceedings
of the investigating judge will be
important for the entire criminal process,
since the actions and decisions will depend
on the course and outcome of the criminal
proceedings, ensuring the observance
of human rights and freedoms, and hence
the realization of its tasks in general.

In accordance with clause 18 of Article
3 of the CPC of Ukraine, an investigating
judge is a judge of the court of first
instance, whose authority is exercised
in accordance with the procedure
provided for by the CPC of Ukraine,
judicial control over the observance
of the rights, freedoms and interests
of persons in criminal proceedings,
and in the case provided for by Article
247 CPC of Ukraine — the chairman or, by
its definition, another judge of the Court
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of Appeal of the Autonomous Republic
of Crimea, the district court of appeals,
the cities of Kyiv and Sevastopol [2].

It should be noted that the investigating
judge (judge) is elected by the meeting
of judges of the entire court on the proposal
of the court chairman or at the suggestion
of any judge of this court, if the proposal
of the court chairman was not supported,
for a term not exceeding three years
and may be re-elected. Before the election
of an investigating judge to a court, his
authority is exercised by the elderly judge
of this court [2].

An investigating judge is not
released from performing the duties
of a judge of the first instance, however,
exercising his powers of judicial control
over the observance of the rights,
freedoms and interests of persons in
criminal proceedings is taken into
account in the distribution of court cases
and has a priority value (Part 5 of Article
21 of the Law “On judicial system
and the status of judges”). The number
of investigating judges is determined
separately for each court by the last
judges’ meeting [3].

Such an approach by the legislator to
the institution of the investigating judge as
an individual criminal procedural activity
is fully justified. As it was aptly noted
in the special literature, the introduction
of criminal investigations into the institute
of an investigating judge should be related
to the actual reform of the whole system
of relations, on the one hand, between
the authorities and the court, with the second,
between the pre-trial investigation bodies,
investigating judges and courts of general
jurisdictions that decide on the merits
of criminal proceedings. The court as
an authority must be given unconditional
authority to verify and assess the initiated
petition of the indictment, to assess them
for belonging, admissibility, and sufficiency
to resolve the parties” merits in substance.
Only on these objective grounds the judge is
entitled to draw a conclusion on the presence
or absence of legal and factual grounds for
satisfying one or another petition submitted
to court, the recognition of the legitimate
and substantiated actions or decisions
of the bodies of pre-trial investigation
[4,p. 16].

In particular, in the course of a pre-
trial investigation, the investigating judge,
observing the competitive procedure,
deals with:
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— application of measures to
ensure criminal proceedings (Article
132 of the CPC of Ukraine);

— consideration of complaints
about decisions, actions or inactivity
of the bodies of pre-trial investigation
or prosecutors (Article 306 of the CPC
of Ukraine);

— granting permission to conduct
separate investigative (search)
actions (Articles 233-235 of the CPC
of Ukraine), etc [2].

The advantage of the investigating
judge’s institution is that it does not
belong to a system of law enforcement
agencies  that  directly = conduct
an investigation, it is an objective
and independent, impartial figure that
can make independent decisions.

It should be noted that the principle
of competition between the parties is
most fully implemented during the trial.
Particularly acutely, this controversy
persists around its probative activity,
the scope of authority to obtain
evidence, and so on. As noted on
this occasion, Professor O. Zaitseva,
the problem of activity or inactivity
of the court in adversarial criminal
process — one of the key problems in
analyzing the adversarial principle
in legal science, its penetration into
the fabric of criminal procedural
relationships and identify its importance
in building criminal justice — taking into
account its formative influence, which
determines the historical type of process
[5, p. 1967].

The guiding idea of this principle is
the parity of the parties of prosecution
and defense, which independently defend
their legal positions in the form of a court
dispute through the implementation
of procedural rights and procedural
obligations provided by the law.

It should be noted that traditionally
the science of the criminal process
distinguishes in the structure of competition,
three main features, namely:

— a clear distinction between
the functions of public prosecution,
defense and judicial review;

— equality of parties in procedural
rights for the exercise of their functions;

— a special role of the court in
the process as an objective and impartial

subject.
Among modern scholars
and practitioners there are various

approaches to finding out the place
of the court in the process of proof in
the criminal proceedings.

Thus, in particular, V. Bozrov
completely denies the active role
of the court in proving, and believes
that it only provides the competition
and equality of parties in the study
of evidence [6, p. 32]. R. Bagdasarov
gives the court the role of an arbitrator
independent of the parties to the organizer
of the trial [7, p. 19], and O. Yanovska
notes that the activity of the court as
a manifestation of his cognitive activity
should be minimized, in connection with
what suggests to speak about the increase
of court activity in the aspect of'its general
management of the criminal process,
including the process of proof [8, p. 90].
From the point of view of the academic
processualists, it seems that the activity
of the court impedes the implementation
of the principle of competition in
the criminal process also weighs on
the substantiated G. Solovei [9, p. 884]

Contrary  to  this  statement,
Z. Zinatullin asserts that the court must
play an active role in gathering evidence
in the course of criminal proceedings in
order to establish all the circumstances
of the crime [10, p. 175].

L. Loboiko emphasizes that
the exclusion of the court from the number
of subjects of evidence is ungrounded,
since all elements of the process of proof
are present in his activity [11, p. 320].

A. Shamardin also believes that
the court can not be excluded from
the subjects of evidence, because
it is obliged to verify and evaluate
the evidence provided by the parties
for their belonging, admissibility,
authenticity and sufficiency.
The gathering of evidence is not a duty,
but a court’s right [12, p. 169].

After analyzing the opinions
of many scholars, we can conclude that
the objectives of the court’s activity in
gathering evidence are:

— first, ensuring equal opportunities
of parties to criminal justice through
the implementation of the “promotion
of protection” rule;

— and secondly, the need to protect
the rights and freedoms of the individual
(defendant, victim) in the event
of a situation of “excessive rebuttal”
of evidence presented by the opposing

party;
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— thirdly, the need to verify
the evidence already available in
the criminal case or provided by
the parties in the court session.

Accordingto S. Lunin, the competitive
form ofthe process is ensured by the active
procedural position of the court, which is
obliged not only to assist the parties in
the gathering of appropriate evidence,
and sometimes on its own initiative,
to provide collection of evidence to
comply with the requirements of the law
on the completeness of the allegedly in
the circumstances, it is impossible, since
under such circumstances a court of any
level or a judge can be accused of bias
and favoritism of one of the parties
[13,p. 10].

One should agree with the opinion
of O. Smirnov, who in his work notes
that since I. Plank in 1857, the main
feature of competition has determined
the passivity of the court, and the wanted
origin was linked with the collection
of evidence by the court for the issuing
of'a sentence, that is with its activity, little
that has changed. And now, many authors
continue to traditionally believe that
the active role of the court — the attribute
of the inquisition process. However,
it should be borne in mind, the author
emphasizes that judicial activity in
almost all developed democratic
countries, including  Anglo-Saxon,
where adversity — almost religion, in the
XX century only grew [14, p. 6].

It should be emphasized that even in
the European Court of Human Rights,
the judicial procedure has a mixed form,
combining the competition of the parties
and its own initiative of the court,
the aggregate purpose of which is
the establishment of objective truth in
matters of observance of the requirements
of the Convention for the Protection
of Human Rights and Fundamental
Freedoms by States-parts [15, p. 128].

The adversarial process of criminal
proceedings makes the special role
of the court, which is objective
and impartial in the investigation
of evidence, and does not advocate or
defend the party. Therefore, the court has
no right to send criminal investigation
materials for additional investigation,
to give pre-trial investigation authorities
instructions to replenish the evidence
base of prosecution, to take measures on
bringing an accused’s guilt on his own
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initiative. At the same time, the concept
of competition does not exclude
the court’s activity in the investigation
and verification of evidence provided by
the parties in the case. In particular, in
accordance with the provisions of Part
2 of Art. 332 of the CPC of Ukraine, on
its own initiative, the court has the right
to entrust an expert examination; call
an expert for interrogation on
clarification of the conclusion (Part
1 of Article 356 of the Criminal Code
of Ukraine), as well as to check testimony
and other evidence provided to the court
by raising questions of the witness
(part 11.13 of Article 352 of the CPC
of Ukraine), the victim (part 2 Article
353 of the CPC of Ukraine), an expert
(Part 2 of Article 356 of the CPC
of Ukraine), a specialist (Part 2 of Article
360 of the Criminal Code of Ukraine);
ask questions to parties or other
participants in criminal proceedings in
the case of applications for additions
to court proceedings (Part 2 of Article
363 of the CPC of Ukraine); to restore
the clarification of the circumstances
established  during the  criminal
proceedings, and verification of their
evidence, if the accused in the last word
will report on new circumstances that are
essential for the criminal implementation
(Part 4 of Article 365 of the CPC
of Ukraine); to declare in the court
session the records of investigating
(investigatory) actions and  other
documents attached to the materials
of criminal proceedings (Part 1 of Article
358 of the CPC of Ukraine), etc.

The above powers allow the court
to objectively assess the parties’ legal
provisions, eliminate doubts that arose
during the trial, and, accordingly,
resolve the criminal legal conflict by
following the procedure established by
law and the adoption of a legitimate,
substantiated and motivated decision.

Findings. Consequently, in our
opinion, the court in the criminal
proceedings does not set as the goal
of establishing objective truth. Moreover,
there can be no such objective among
the parties in criminal proceedings,
considering that each of them
defends personal interest, defined by
its procedural function. In general,
the purpose of criminal justice is quite
different: the protection and restoration
of criminal acts committed by social

values by detecting and disclosing
criminal offenses, punishment of guilty
persons, compensation for damage caused
by an offense to the rights and legitimate
interests of man and society. However, it
can not be argued that the court at all does
not participate in the process of proof in
the criminal proceedings. Undoubtedly,
the court is the subject of proof, because
the evidence of process is a complex
activity, which is a multi-stage,
cyclically-repeated process of gathering,
checking and evaluating evidence. Taking
into account the competitive principles
of the criminal process, one can speak
of the right of the court to participate in
the process of assessing evidence, which
in fact is the exclusive competence
of the court. Of course, the parties
also participate in such an assessment,
however, it does not entail legal
consequences, in contrast to the judge’s
assessment and the consequence
of a decision in a criminal proceeding.
Thus, despite the rather lengthy history
of the formation and improvement
of competitive legal proceedings
and a significant amount of scientific
research in this area, the challenges
of adversity are far from exhausted
and a number of issues deserves further
scientific development. But it should be
noted that the changes that have been
made in the criminal procedural law have
given a positive result.
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CUCTEMA CYBBEKTOB
NPO®ECCHUOHAJBHON NOJAIOTOBKHU
NOJULEACKHUX B YKPAUHE
HA COBPEMEHHOM JTAIIE

Jmutpuii IBELL,
KaH/IU/1aT MeJarorMYeCKUX HayK, ePBBINA IPOPEKTOP
XapbKOBCKOTO HAITMOHATBHOTO YHHBEPCUTETA BHYTPCHHUX JICIT

AHHOTADIUA

B crarbe paccmarpuBaercs cucreMa CyOBEKTOB, OCYLIECTBISIONIMX HpodeccHo-
HaJIbHYIO MOATOTOBKY Nouuieiickux B Ykpaune. OTMedaercs, 4To npodeccHoHanbHas
MOATOTOBKA MOMULEHCKNX HAXOAUTCS Ha CTaJUM N3MEHEHUH U 3BOIOLNH, YTO CBSI3aHO
C eBpOIeHCKol MHTerparuell YKpanHbl, HEOOXOINMOCTBIO COBEPIIEHCTBOBAHUSI TIPO-
(heccHOHATIBHOM MOITOTOBKH TOMHLEHCKHX B COOTBETCTBUHU C HOPMAaMH U CTaHJIapTaMH
€BPOIEHCKOro coo0IIecTRa.

IlonuepkuBaeTcs, 4YTO MOATOTOBKA COTPYAHMKOB IIOJMLMM BO3JAaracTcs Ha pas-
BETBJICHHYIO CHCTEMY BEJOMCTBEHHBIX yYEOHBIX 3aBE/ICHUI, B YHCIIO KOTOPHIX BXOISAT
CO3/JaHHBIE B COOTBETCTBUH C 3aKOHOJIATEIbCTBOM YKPAaUHbI YHUBEPCUTETHI, aKaJEeMHH,
WHCTUTYTHI, KOJUIe/DKHU, Juien. OQHako BexyIias poyib MPUHAUICKUT BBICIINM y4deo-
HBIM 3aBEJICHUSIM CO CIICHU(PUICCKUMHU YCIOBUSIMH 00y4CHUS, MOCKOJIbKY MIMEHHO OHH
OCYILECTBIISIFOT KOMIUIEKCHYO TOATOTOBKY CIELUATNCTOB.

‘YKa3aHbl ONpEIeICHHbIE HEJOCTATKH, CBSI3aHHbIE C OTCYTCTBUEM 3aKOHOAATEIILHOTO
OIIpe/IeNICHUsI TTPABOBOTO CTATyca BBICHIMX y4eOHBIX 3aBE/ICHUH €O CreluUYeCKUMH
YCIOBHSAMH 00yHEHHUSI.

KonioueBble c10Ba: mpaBoOXpaHUTEIBHBIE OPTaHbl, MOJIHIMS, TpodeccHoHaIbHas
MOJI'OTOBKA, BBICIINE Y4eOHBIC 3aBEJICHHUS CO CEUU(DUUSCKUMH YCIOBUSAMU 00y4CHHUS.

SYSTEM OF ACTORS OF PROFESSIONAL TRAINING
OF POLICEMEN IN UKRAINE AT THE PRESENT STAGE

Dmitriy SHVETS,
Candidate of Pedagogic Sciences, First vice-rector
of Kharkiv National University of Internal Affairs

SUMMARY

The system of Ukrainian professional police training subjects is researched in this
article. It is noted that the professional police training is changing now according to the
European integration of Ukraine, the necessity of police training improvement due to the
norms and standards of the European community.

The author says that the police training is realized by the system of departmental
educational institutions, including universities, academies, institutes, colleges, lyceums,
which are established according to the Ukrainian legislation. However, the leading role
in this process belongs to higher educational institutions with specific study conditions,
which provide complex training.

Some shortcomings connected with the lack of a legislative definition of the legal
status of higher educational institutions with specific study conditions are considered in
the manuscript.

Key words: law enforcement agencies, police, professional training, higher
education institutions with specific training conditions.

IMocranoBka l'[pOﬁJ'leMbI. M3mene- COO6H.ICCTBa, HEU30€)KHO BBI3BIBACT HEOO-

HHUE (PYyHKIMOHUPOBAHMS NPABOOXPAHU-
TEJIbHOH CHCTEMbl YKPaUHbI B HIHELIHUX
YCJIOBUSIX, CBSI3aHHOE C €BPOIEHCKON MH-
Terpauyeil Hallero rocyaapcrsa, mocTpo-
€HHUEM IPABOOXPAHHUTEIBHBIX OPraHoB,
B YaCTHOCTU IOJUIMH, B COOTBETCTBUU
C HOpPMaMH M CTaHJapTaMH €BPOIEHCKOro

XOZIMMOCTb COBEPLICHCTBOBAHUA U IPO-
(eccHOHATIBbHOM MOATOTOBKU  HOJMIEH-
CKHMX, MOBBINIEHUS HX 3(PPEKTUBHOCTH.
CocTaBHOI 4YacTbl0 OOILIeH CTpaTeruu
peOpMHUPOBaHUS OPraHOB BHYTPEHHHX
nen Ykpaunbl spisiercss Konuenmms pe-
(dbopmupoBanusi oOpazoBanusi B MuHU-



