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SUMMARY

The article is a theoretical study of an institution of separate opinion in common law
countries on the example of the Supreme Court of the United States and the Supreme
Court of the United Kingdom. The analysis of the arguments in favor and against the
existence of separate opinions in collegial judicial bodies is being carried out, as well as
the reasons and grounds for their expression. The analysis reveals the role and influence
of a judge’s individual opinion on society and the development of legal practice on the
example of the most resonant dissents of the last century.
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OCOBOE MHEHME CYJbH OPTAHA KOHCTUTYIIMOHHOM
IOPUCJIUKIIAN B CTPAHAX AHITIO-AMEPUKAHCKOM
IPABOBOM CUCTEMBI

Mapra CIIOJAPHUK,
acrupaHT Kadeapbl KOHCTUTYIIMOHHOIO TIpaBa
JIpbBOBCKOr0 HaIIMOHAJILHOIO YHUBEpCUTETa UMEHU VBana dpaHko

AHHOTANUA

B crarse nmpoBoguTcst TeopeTHdecKkoe MCCIeJOBaHNE HHCTHTYTa 0COO0T0 MHEHUS
B CTpaHax aHIVIO-CAKCOHCKOHM MpaBoBOH cucreMbl Ha npumepe Bepxosnoro Cyma Co-
ennHeHHbIX LTatoB Amepukn u BepxosHoro Cyna Coennnennoro Koponesctsa. Ocy-
MIECTBIISCTCS AaHAIN3 aPTYMEHTOB «3a» U KIPOTUBY CYIIECTBOBAHUS OTACIBHBIX MBICIIEH
B KOJJIETHAJIBHBIX CYZ€OHBIX OpraHax, a Tak)Ke MPUYMH U OCHOBAaHUH MX BbICKa3bIBAHHS
Kak TakoBbIX. C ITOMOIIBIO CPAaBHUTEIBHO-UCTOPHYECKOTO aHAIN3a PACKPBIBAETCS POITh
U BIMSHHUE 0COO0r0 MHEHUS Cy/IbU Ha OOLIECTBO, B YaCTHOCTH, Ha PAa3BUTHUE IOPUINYC-
CKOM NPaKTHKH, HAa IpUMepe Haubolsiee Pe3OHAHCHBIX OTAENBHBIX MBICIEH MPOIIIOro
Beka. CriestaH BBIBOJL O TOM, YTO OOOCHOBAaHHOE 0CO00€ MHEHHE HE TOJIBKO HE HAHOCHUT
BpE/ia aBTOPUTETY U €UHCTBY Cy/la, @ HA00OPOT — MOATBEPKAAET BCECTOPOHHOCTH pac-
CMOTPEHHS JIeNa Cy[0M, a TAaKXKe HE3aBUCHMOCTb Ka’KI0TO CYJbH.

KanroueBplie c10Ba: 0TAEIBHOE MHEHHUE, HECOTIIACHE, AHITIO-CAKCOHCKOE MTPABO.

Introduction. Beginning almost with
the establishment of courts composed
of a plurality of judges, the dissenting
opinion and its proper place in judicial
pronouncements has been the subject
of discussion by members of the bench
and bar. Legal experts and other specialists
did not remain aloof from the issue
of separate opinions of judges of higher
courts as well. Both the Anglo-Saxon
(common law) and the Romano-Germanic
(continental law) system of law presuppose
the existence of an institution of separate
opinion. Nevertheless, each of the systems
has its own peculiarities, and, in general,
the order of expressing these thoughts is
fundamentally different. This article deals
primarily with the common law system

and dissents of judges of bodies that
conduct constitutional justice, especially
the Supreme Court of the USA and the UK
Supreme Court.

Relevance of this topic is confirmed
by the low level of research conducted
on this issue. There is quite a big amount
of literature in the United States of America
regarding the use of dissenting opinions.
Legal scholars have dealt primarily with
the relationship between dissenting opinions
and the doctrine of binding precedent,
and have tried to solve the problem
of the precedential value of plurality
decisions, e. g. decisions lacking a reasoning
shared by the majority of the judges
[1, p. 1345]. But there were not so many
studies dedicated to the value of separate
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opinion of a judge as such. Empirical
research and academic discussion has been
limited even in England, where the role
of decision-making process of judges can
hardly be underestimated.

The purpose of the article is to
examine the practice of dissenting opinions
in common law countries. It will present
the main arguments against and in favor
of this practice, as identified by scholars who
have focused on theoretical issues and on
the role of individual opinions of judges
of the bodies of constitutional jurisdiction.

Main body. Roots of the dissenting
opinion can be found in common law
countries. National and international
approaches to individual opinions vary
widely. From the practice of seriatim
opinions, whereby each of the judges taking
part in the deliberations publishes his/her
opinion separately, and these are published
one after the other (still followed by
the Supreme Court of the United Kingdom),
to the criminalization of violations
of the secrecy of deliberations (interpreted
as forbidding the publication of judges’
individual opinions and votes), a whole range
of options is possible, and different solutions
have been adopted in different systems
[2, p. 163]. Concurring and dissenting
opinions (“concurrences” and “dissents”)
are opinions by judges who did not reach
an entirely common ground with the other
judges of the court, and wish to express
aslightly or even dramatically different view
of the case. In general, a concurring opinion
is an opinion by a judge who would have
reached the same result as the majority, but
for a different reason. Dissenting opinions
are opinions by judges who disagree with
the majority’s result entirely. In most
cases, dissenting opinions try to persuade
the reader that the majority’s decision was
simply incorrect.

The other scenario that gives rise to
the writing of a dissent, the more frequent
one, is when, at the first consultation,
the submitted draft is accepted by
the majority, but a minority of one or more
judges firmly believes that the holding, or
reasoning, or both, are seriously wrong.
A judge, who has the independence
and character we have a right to expect,
cannot sign onto a decision he or she
thinks is seriously wrong. Thus, a dissent
must be written not only for the benefit
of the quorum in an effort to change their
minds, but also for publication. It must
not be a one-liner that says no more than,

“I dissent”; it must explain why “I dissent”
[3, p. 4]. Well-written dissents are entirely
consistent with collegiality. In fact, well-
written dissents, expressing the writer’s
disagreement with the court, promote
collegiality. A dissent worth writing goes
beyond conclusory assertions that the court
is wrong and the dissenter is right. It usually
takes a lot of time to write a good dissenting
opinion. A dissent worth writing explains
precisely why the dissenter’s view is
correct and the court’s decision is not.
Unless a dissenting opinion does that, it
should not be written, for it would detract
from the court’s image, and the court’s
image is important, both to the court
and to the community that the court serves.
A poorly written dissent, therefore, may
indeed detract from collegiality, but in my
view, a well-written dissent should enhance
it [3, p. 93].

Justices of the Supreme Court ofthe USA
have been writing dissents since the court
has been created. This court is the one to
conduct constitutional control in the United
States. Moreover, in the US Supreme
Court any justice can write a dissenting
opinion. They are using the opportunity
to write dissenting opinions as a means to
voice their concerns or express hope for
the future. At first, the dissenting opinion
was a rather common occurrence there. But
with the lapse of time it has become not
an often practice. At the time when John
Marshal was the Chief Justice — there were
no separate opinions at all and the Supreme
Court spoke in one voice.

Prior to Marshall’s appointment, it had
been the custom of the Supreme Court,
as it was in England, for each justice to
deliver an opinion in each significant
case. This method may be effective where
a court is dealing with an organized
and existing body of law, but with a new
courtand a largely unexplored body of law, it
created an impression of tentativeness, if not
of contradiction, which lent authority neither
to the court nor to the law it expounded. With
Marshall’s appointment — and presumably
at his instigation — this practice changed.
Thereafter, for some years, it became
the general rule that there was only
a single opinion from the Supreme Court.
Indeed, Marshall’s term was marked
by great consensus and stability on
the court; Marshall only dissented formally
once during his tenure, and between
1811 and 1823 the Supreme Court’s
personnel did not change — the longest
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such period in history [4]. Nevertheless,
the justices have an obligation to bring their
individual experiences and intellects to bear
on every case on which they sit, and the best
way to do that is for court members holding
a minority view to put that view in writing
as persuasively as possible for his or her
colleagues to consider. Thus, dissenting
opinions surely should be written, as
meaningful as possible, for the benefit
of the future.

However, despite of the fact that
separate opinions were of common nature in
the Supreme Court from the very beginning,
a contrary position existed as well. Thus,
William A. Bowen once said: “<...>
the dissenting opinion is of all judicial
mistakes the most injurious. Its effect on
the public respect for courts is difficult to
exaggerate. It is, happily, a habit of the public
mind to regard the judiciary as the worthy
and safe repository of all legal wisdom;
but this respect must receive a sad shock
when every court is divided against itself,
and every cause reveals the amateurish
uncertainty of the judicial mind. It is not
to be dreamed that all men should be
of one mind. Nevertheless, it is surely to be
expected that the wranglings of our judges
be at least decently veiled <...>”[5, p. 690].

Thereisauniqueexampleofhowajudicial
dissent may once become the basis of future
laws, a crucial element of the foundation
for new legal principle. A famous
case — Plessy v. Ferguson is an illustrative
case. In the very decision, the majority
of the Supreme Court of the United States in
1896 ruled that racial segregation in schools
and the rule of “separate but equal” did
not violate the Constitution. John Marshall
Harlan was the only one to write a dissent.
Legal commentators at the time did not think
very highly of Harlan’s dissent. William
Bowen, for example, who did not care for
the sense at all, condemned Harlan’s in
particular: “Among the forms which dissent
has taken the most harmful is that which
may be called the “dissent of warning”.
The office of this is to criticize the opinion
of the court and to warn an innocent public
against the ills, which will surely befall it
if the court persists in its erroneous course.
The most drastic treatment of these kind
to which the Court has ever had to submit
at the hands of one of its members is,
perhaps, that furnished by Mr. Justice Harlan
in Plessy v. Ferguson”. Nearly 50 years later,
immediately after the Supreme Court handed
down the landmark ruling in Brown v. Board
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of Education, the editors of the New York
Times declared: “It is eighty-six years since
the Fourteenth Amendment was proclaimed
a part of the United States Constitution. It
is fifty-eight years since the Supreme Court
with Justice Harlan dissenting, established
the doctrine of “separate but equal”
provision for White and Negro races on
interstate careers. It is forty-three years since
John Marshall Harlan passed from this earth.
Now the words he used in his lonely dissent
in an 8-to-1 decision in the case of Plessy
v. Ferguson in 1896 have become in affect
by last Monday’s unanimous decision
of the Supreme Court a part of the law
of the land <...>” This is an instance when
the voice crying in wilderness finally
becomes an expression of a people’s will
and in which justice overtakes and thrusts
aside a timorous expediency [6].

Evan A. Evans, Judge of the United
States Circuit Court of Appeals mentioned
once that the very fact that so many
dissenting opinions begin with an excuse,
in the nature of an apology, suggests a lack
of justification for their pronouncement
[7, p. 139]. This fact is actually a source
of disappointment, because there is no
reason for a qualified lawyer, experienced
judge to precede their arguments with
an apology. Moreover, there is a good
chance that the reason for excuse is that
the very existence of a separate opinion in
a collegial body is still considered as a sign
of contention within the court and does
not contribute to the unity and effective
administration of justice, which is nonsense
and to some extent an archaism.

The practice of revealing dissents in
the US Supreme Court is hardly universal.
In the civil-law tradition that holds
sway in Europe, and in countries once
controlled by a continental power,
courts — at least those in the regular court
hierarchy — issue a collective judgment,
cast in stylized, impersonal language.
The author of the judgment is neither named
nor otherwise identifiable. Disagreement,
if it exists, as it sometimes does, is not
disclosed. At the same time, the British
common-law tradition lies at the opposite
pole. In appeals in that tradition, there was
conventionally no “opinion for the court”
at all. Instead, the judges hearing the case
composed their own individual opinions
which, taken together, revealed the court’s
disposition. Changes in British practice
and in some European tribunals have
brought these divergent systems closer

together. The European Court of Human
Rights seated in Strasbourg, for example,
publishes signed dissenting opinions [8].
In addition, in some constitutional courts
established abroad after World War II
dissents are disclosed. Nevertheless, mostly,
the historical traditions hold [9, p. 1].
British judges in general and British high
court judges in particular, are perceived to
be independent and isolated from political
pressure and interference. Furthermore, these
judges tend to show a particularly high rate
of consensus. Thus, traditionally, dissenting
judgments in England’s highest courts were
not in favor. Senior judges were supposed
to keep their dissents to themselves. For
instance, in the Privy Council, they were
only allowed to make a record in a special
book, which, presumably, no one would
ever see. However, eventually the situation
has changed significantly, and history has
often acquitted the dissenter. British courts
have come a long way since Privy Council
dissents were hidden and the modern
culture of judicial practice is a significantly
more collaborative process, including
the circulation of draft opinions. This
is something of a middle way between
the extremes of judicial individualism
and collectivism; and it should guide our
attitude to dissenting voices.

The English judicial process is in
essence a continuous discussion, which
in all but superficial or detailed respects
resembles any discussion among educated,
informed and reasonable people. But,
the judicial process is just that: a process.
It is just as much about the procedure as
the outcome that it leads to. However, this
is where the debate begins: should the UK
Supreme Court adopt, on the one hand,
position that the role of judges is to reach
an individual, unaided view of the case
at hand; or a more “continental” collective
approach, akin to the European court
of justice, where the “exercise must be to
come up with the irreducible minimum
which the court can say to give its
answer”? [10].

Comparing the UK Supreme Court to
the House of Lords the evaluation shows that
out of the fifty-seven judgments reported on
British and Irish Legal Information Institute,
ten involved a dissenting opinion. It means
that 82% of decisions were unanimous —
which is almost exactly the same percentage
found in the House of Lords. In addition,
a research has showed that unanimity
occurs significantly more frequently in UK
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most senior court, than those of the USA,
Australia and Canada. The collegiate
approach is thus a double-edged sword: it
both requires dissenting views for its health;
but concurrently explains why consensus is
more likely to be reached. However, the fact
that the celebrated dissents of the past are
famed for their rarity should not faze
the dissentients of today [10].

Conclusions. The notion of dissent
certainly is appropriate in the context
of a democratic society, based on freedom
of expression. However, by aligning judicial
dissents with the principle of collegiality
of the modern supreme courts, we come
closer to its exact role in the judicial process.
What collegiality requires is not a fixed
quota of dissents per term, against which
the current performance of the court can be
assessed. It rather explains that the purpose
of dissent is not to be proved right in
a later judgment or by Luxembourg court.
It is, instead, to contribute to a process, to
an outcome, to create a debate in society
and the legal community as a whole within
which the truth will be born. After all, as
practice shows, a separate thought plays its
part.

Taking into consideration the diversity
of opinions, the judges should recognize
a duty, not always observed, to try to ensure
that there is a clear majority ratio. A dissent is
written not only for the benefit of the quorum
as an effort to change their minds, but also
to be published. It gives an opportunity
to reach the legal community with ideas
and arguments shown in the dissent.
However, it must not be only a statement
that a judge dissents, but also an explanation
why he or she dissents. A dissent worth
writing goes beyond conclusory assertions
that the court is wrong and the dissenter
is right. A well-written dissent promotes
collegiality and independence of every
judge. Moreover, judges are required to
use their experience and knowledge in each
particular case and apprize their position
to their colleagues, and the best way for
the judge holding the minority view to
out speak — is to write a separate opinion,
as persuasively as possible for his or her
colleagues to consider. Judicial dissent
is a chance to be used by a judge to point
out his or her reservations and suggestions
how to deal with possible legal issues.
The majority might not agree, but that is
not the point of a dissent written. It is not
to be dreamed that all men should be of one
mind. Nevertheless, in the end, if a judge
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cannot express his critical position, even if
it means to say that the court he is sitting in
has broken the law or the constitution, what
is the point of having a right to dissent?
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OB30P 3AKOHOAATEJIbBCTBA YKPAUHDBI
B C®EPE ME/IUIMHCKHUX PE®OPM
HA COBPEMEHHOM JTAIIE PABBUTUA

Hpuna TAPHABCKASI,
acrupaHT KadeIpbl MEKTYHAPOAHOIO NPaBa U CPABHUTEIBHOTO PaBOBEACHUS
HammonansHoro yHuBEpcuTeTa GHOPECYPCOB M IPHUPOIOTIOIB30BAHUS YKPAUHBI

AHHOTALIMUSA

Crarpst OCBSIIEHA HAYYHOMY aHAJIM3y MPABOBOH cpenbl YKpanHbl OTHOCHTEIBLHO
peann3anny MepONpHATHI TI0 TTPOBEACHHUIO MEANUIIMHCKON pedOpMBI, TIPABOBBIX OCHOB
obecriedeHrs: paBHBIX BOSMOKHOCTEH OKa3aHHs MEIUIUHCKUX YCIYr M oOecreyeHus
cOOTIOICHNS TIPAaB MEJUIIMHCKIX paO0THUKOB. MccnenyeTces 3aKoHoAaTenbHast 1 HOpMa-
THUBHO-TIPaBOBas 0a3a 1Mo OXpaHe 340pOBbA B YKpauHe. B ctaTbe paccMOTpeHsI BOmpo-
cbl pe()OpPMUPOBAHUS CUCTEMBI 3PABOOXPAHEHUS YKPAMHBI, HAIIPABIICHbIC HA YiIy4llle-
HUE MEIUIIMHCKOTO OOCIY)KMBaHHMS HACEJECHHS, TIPOAHAIN3HUPOBAHEI OTIEIbHBIE MEPHI
10 TIPOBENICHHIO pedopM, KOTOPBIE COAEPIKAT ONPEAETICHHBIC PUCKHU AJIs AaldbHEHIIero
(YHKIMOHMPOBAHUS CHCTEMBI 37[paBOOXPAHEHUS U 00ECIeUeHUs NpPaB MEAMIIMHCKUX
pabOTHHKOB, KOTOPBIX HEOOXOANMO M30eKaTh.

KiroueBble ciioBa: 3amura IpaB, MEAUIMHCKHE PAOOTHUKH, 3aKOHOAATEIHCTBO
VYKpauHbl B 00JaCTH 3[paBOOXPaHEHHs, pe()OPMBI CUCTEMBI 3]pAaBOOXPAHECHUS.

REVIEW OF UKRAINIAN LEGISLATION
IN THE FIELD OF MEDICAL REFORMS
AT THE PRESENT STAGE OF DEVELOPMENT

Irina TARNAVSKAYA,
Postgraduate Student at the Department of International Law and Comparative Law
of National University of Life and Environmental Sciences of Ukraine

SUMMARY

The article is devoted to the scientific analysis of the legal environment of Ukraine
regarding the implementation of measures for medical reform, implementation of legal
principles of ensuring equal opportunities for the provision of medical services and
ensuring the observance of the rights of medical workers. The legislative and regulatory
framework for health in Ukraine is being explored. The article deals with the reform of
the health care system of Ukraine aimed at improving the medical care of the population
and analyzes individual measures of reform, which contain certain risks for the further
functioning of the health care system and the provision of the rights of medical staff that
should be avoided.

Key words: protection of the rights, medical workers, medical officers, Ukrainian
legislation in the field of health protection, healthcare reform.

IlocranoBka mpobuaembl. B mo-  I[IpuHATHE HAa rocy1apCTBEHHOM YPOBHE

CJIeJHUE TO/ibl TIPUOPUTETHBIM Halpas-
JICHUEM JIesTeIbHOCTH MUHHCTEpCTBA
31paBOOXPAHEHUS YKpaWHbl OCTaeTcs
JalpHelee pa3BUTHE MEPBUYHOW Me-
JUIMHCKON TIOMOIIHM, YJy4lIeHHE Ka-
YecTBa M JIOCTYMHOCTH MEIUIIMHCKUX
ycayr. HoBble BHeIpeHHs 3aKOHOJa-
TeabcTBA B cdepe 3ApaBOOXpaHCHUS
MpelyCMaTpUBAIOT KAapAMHAIBHBEIE Ka-
YECTBEHHBIC U3MECHEHUS BCEX (YHKIIHI
CHCTEMBI 3/IpaBOOXpaHEeHHs (yIpaBie-
HHUE JTOH cucTemoil, obecreueHue ee
u-
HaHCHPOBaHHUE U MPEIOCTaBICHUE Kade-
CTBEHHBIX MEIWIMHCKUX yciyr [1; 2]).

COOTBETCTBYIOIIMMHU PECypCaMH,

3aKOHOJATEJIbHBIX HOPMAaTHUBHO-IIPaBO-
BBIX JIOKYMEHTOB I10 pedOpMHUPOBAHUIO
CHUCTEMBbl 3]IpAaBOOXPAHEHUs, a TaKxKe
COOTBETCTBYIOLIUX PACHOPSIUTEIbHBIX
aKTOB MECTHBIX OOJIACTHBIX TOCYyHap-
CTBCHHBIX aﬂMHHHCTpaHHﬁ, IIO3BOJINIIO
OCYIIECTBUTH pealibHbIe maru B pedop-
MHUDPOBAHUU II€EPBUYHOIO YPOBHS OKa-
3aHUS MEIULMHCKON MOMOILM, IPOBE-
JCHHUHN IIOATOTOBHUTCIIBHBIX pa60T pIRIS: |
pedopmupoBaHus  CrENHATH3UPOBAH-
HOW MEAUIUHCKON MTOMOUIH.
AKTYyaJIbHOCTh TeMbI HMCCJIEI0Ba-
HUSA ITIOATBCPIKIAACTCS TEM, YTO HAYIHOC
CO00IIeCTBO MpeIaraeT sl UCTI0Ib30-



