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KOHIEIIINUA ®YHKIIMOHAJIBHOCTH
B COLIMOJIOTMYECKOM TEOPUMU ITPABA

Codus KY3b,
acrupaHT Kadeapbl TECOPUH 1 UCTOPUH TOCYIapCTBa U IpaBa
VYuusepcutera Kopomnst lanumna

AHHOTALIUSA

Crarbsl IOCBAIICHA UCCIIE0BAHNIO (DYHKIIMOHATIBHOCTH B KOHTEKCTE COLIMOJIOTMUECKON KOHIEIUH 1paBa. OCBEIA0TCsl 0COOEH-
HOCTH COIMOJIOTMYECKOTO MOAXO/a K IMPABOMIOHMMAHUIO M WIEH MOJUTHIECKUX MBICIUTENIEH, BHECIINX BKJIA] B (DOPMHUPOBAHUE W
Pa3BUTHE COLMOJIOTMYECKOH TEOPHU NMOHUMAHUS MpaBa. PaccMarpuBaloTCs MOAXOAbl K MOHMMAHUIO (DYHKIIMOHAJIBHOCTH B COLMO-
JIOTUYECKON Teopuu rpasa. Mccnenyercst KOHIENIuUs onpeaesieHns (pyHKIMOHAIBLHOCTH IIPaBa Yepe3 COOTHOLICHHUE C COLIMAJIbHBIMU
(byHKUUSIME TIpaBa ¥ QYHKIMAMH COLMAIBHOTO MpaBa. AHAIM3UPYs QYHKIMOHATIBHBIC XapaKTEePHCTHKH IIPaBa ¢ MO3HIHH COLIHOIOTH-
YECKOro PaBONOHUMAHUS, aBTOP PACKPBIBACT CYIIHOCTb MOHATHH «COLMAIbHbIE (GyHKIMU IpaBay U «QYHKIUH COLUATIBHOIO IIPaBay,
ONpeAessieT UX OTIMYUTENIbHbIE YepThl. PYHKIMOHAIBHOCTE B COLIMOJIOTMYECKON TEOpuu NMpaBONOHUMAHHUS aBTOP paccMaTpHUBaeT
CKBO3b IIPU3MY COLIMOJIOTHH IPaBa, a UMEHHO €€ OCHOBHBIX (D)YHKILIHMI: MUPOBO33PEHYECKOH, HICONIOrHYECKOil, METOI0IOTHUECKOH,
IIPOrHOCTHYECKOM, KpUTHUECKOH. JleraeTcst BbIBOJ] O 3HAUSHUH KOHIETIIINY (DYHKLIMOHAIBHOCTH B COLIMOJIOINYECKON TEOPUH 1IpaBa, a
TaK)Ke O BIMSHHUN PA3IMIHBIX ITOJXO/I0B K € MOHUMAaHHIO Ha ITPaBOBOE CO3HAHUE JINYHOCTH, OOIIEeCTBa, COIMATBHON TPYIIIIEL.

KuroueBble ci10Ba: (QyHKIHOHAIBHOCTD, KOHLEIIMS, TEOPHUs, COLMANBHOE MPaBO, (YHKIMS COLMAIBHOTO TIpaBa, COLHAIbHAs
(byHKUUs ipaBa, QYHKIUS PETUTUH, COLMOJIOTHS MTpaBa.
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AKTYaJIbHOCTh TeMbl HCCJIeJ0Ba-
Hust. KoHLenus Connonoruyeckoro mo-
HUMaHUS TpaBa CEroJHs IPEACTABISACT
co0o#i HeuTo Goubliiee, YeM MPOCTO TEOo-
puio npaBa. B ocHoBe moHMMaHMs NpaBa,
B KOHTEKCTE COLIMOIOTUIECKOTO MOX0/a,
JIGKHUT UACS CO3JaHUs CIUHBIX LIEHHOCT-
HBIX TIPHUHIIMIIOB, CIIOCOOHBIX CIIYXXHTh
KPHUTEPHEM CIIPABEIUIMBOCTU U (OPMHUPO-
BaHMS TAKOTO OOIIECTBA, B KOTOPOM OyIyT
obecriedeHbl HHTEPEChl aOCOIIOTHO BCEX
€ro WICHOB. YJOBIETBOPEHHE MHOTPEO-
HOCTEH colyMa B LIEJIOM, YTBEPXKICHHUE
mpaB ¥ CcBOOOJ JMYHOCTH HEBO3MOXKHBI
0e3 BOIUIOIICHUS (YHKIHOHAIBHOCTH
B 00lIeCTBEHHYIO XHM3Hb. Cpeny mpen-
CTAaBUTENEH COIMOJOTHYECKOH  IIKOJBI
pacnpocTpaHeHa  JOBOJBHO  CIIOXHAs
kinaccupukanus (QyHKIUHA TpaBa, KOTO-

pBIE OTpaXKaIOT BIMSHHE ITpaBa Ha ObITHE
couuyma 1 ObITHE YelloBeKa. DTO co3Ja-
&t mpobieMy B TOHMMaHHU CYTH DTHX
(yHKIMIA, IMEHHO TIOATOMY HEOOXOAMMO
paccMOTpeTh BONPOC PyHKIIMOHAIEHOCTH
B TCOPHUH COLMOJIOTHUECKOTO TpaBa.

CocrosiHue ucciaegoBanusi. Borpo-
Cbl O CYIIHOCTH IIpaBa, KJIacCU(PHUKAIMH
(yHKIMIA TpaBa ¢ MO3UIINHU COLUOIOTHYE-
CKOT'0 TI0/IX0/Ia K IIPABOMIOHUMAHUIO ObLITH
MPEJIMETOM HAy4YHBIX HCCIICOBAaHHN Ta-
KHX COBETCKUX U COBPEMECHHBIX yYKPaWH-
CKHX YyYeHbIX, Kak: B. JlamaeBa, A. Cra-
meHko, A. Ckopoboratos, A. KoBaibuyk,
B. XaBpyk u 1p. OnHako noHsTHe QyHK-
LUOHAJIBHOCTH B COLIMOJIOTMYECKON Te-
OpHH TIpaBa CKBO3b IPH3MY OCHOBHBIX
(YHKIMI COIMOJIOTHY IpaBa yYEHBIMH
HE PaccMaTpuBaioCh.

Ieab10 CTATHY SBISICTCS aHATIM3 0CO-
OeHHOCTEH (DYHKIHOHAIBHOCTH B KOHTEK-
CTE COIMOJIOTHYECKON KOHIICTIIIMHU TIpaBa.
JUnst JOCTM)KEHUS! JTAaHHOM LIelTM aBTOPOM
OBbLIM TIOCTAaBIICHBI CIEAYIOIINE 3a/a4H:
a) pPaccMOTPEeTh OCHOBHBIC HJIEH IOJIHU-
TUYECKUX MBICIUTENICH OTHOCHTEIIBHO
MOHMMAaHUs NpaBa C MO3ULUH COLMOJIO-
THYECKOTO MOoAXoaa; 0) CHCTEeMaTH3HUPO-
BaTh OCHOBHBIC COBPEMEHHBIC IOJIXO/IbI
K TIOHATHIO «(QYHKIIMOHAJILHOCTH paBa
B KOHTEKCTE COLMOJIOTMYECKOH KOHIICH-
LMK, B) PACCMOTPETh IMOHATHE (DYHKIH-
OHAJIBHOCTH B COIMOJIOTHYECKOI TEOpHH
IpaBa CKBO3b MPHU3MY OCHOBHBIX (DYHK-
LU COIIMOJIOTUH TIpaBa.

W3/10:xeHNe OCHOBHOIO MaTepuaia.
CoLHroIorn4ecKoe [IPaBOIIOHUMAaHKE
chopMHPOBATIOCh KaK pEakius Ha He-
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JIOCTAaTKA  MO3UTHBHUCTCKOTO  MOAXOJA
K TIpaBy ¥ MPOYHO YTBEPANUIOCH B IOPH -
YecKo# Teopun M mpakTuke. Konnemmmm
COILIMOJIOTHYECKOTO TIOHWMAHMS — TIpaBa
HE OTpPUIAIOT CYIIECTBOBAaHWE IIpaBa,
HO HE ONpEAENIOT €ro He KaK CHCTeMY
HOPMATHUBHBIX TPEANUCAHUN TOCyIap-
CTBEHHOH BIIACTH, a Kak crenuduueckoe
COLIMAJIBHOE SIBJIEHHUE, KOTOPOE CTUXUIHHO
BO3HHUKAET B PE3yJbTaTe IIPOLECCOB CO-
[IUAJIBHOH CaMOpEryisiui | SBJIAeTCS
pE3yJIbTaToOM JMHAMHYECKOTO (YHKIHO-
HUPOBaHMA collMyma. B 3aBucumoctu or
U3MEHEHHs OOIIECTBEHHBIX OTHOLICHHUN
MEHSETCSI U [IPaBO, TaK KaK OHO SIBJISETCS
OTpaXCHHEM OOIIECTBEHHBIX OTHOILIE-
Huil. IlpaBo He mopoxpaercs rocygap-
CTBOM, HO 3aKPEIUISETCS FM.

OCOOEHHOCTBIO  COIMOJIOTNIECKOTO
roaxoaa K IPAaBOIMOHUMAHUIO SIBISETCS
yYCTaHOBKA Ha YCJIOBHS BO3HHKHOBEHHS
U Pa3BUTHSI NPABOBBIX SBIEHUI BO BCEM
uX MHOrooopaszuu. J[lng TOHMMaHHA
(DYHKIMOHAJIBHOCTH TIpaBa B paMKax CO-
[IMOJIOTHYECKOTO MO/IX0/1a BAKHO MOHAThH
HE ero IEHHOCTh U (hPEeHOMEHANbHOCTh
(rocHaTypanMcTHYeCKoe  TPaBOIIOHMMA-
HHE), HE UCTOYHUK €ro BOCIIPOM3BOACTBA
U HampaBlIeHUs ACUCTBUS (IIO3UTHBUCT-
CKOE€ MPaBOIOHUMAHKE), & KaK 4acTh JIH0-
00M COIMAIbLHON CUCTEMBI, HAAEIEHHON
PsiaOM (YHKIIHH.

OrpomHBIH BKJIaf B Pa3BUTHE COIH-
OJIOTHYECKOTO MPABOMOHUMAHUS BHECIH
TaKNe BBIAAIONINECS MOIUTHIECKUE MBIC-
murenu, kak: E. Dpmux, b. [lroru, P. ¢pon
Wepunr u 1p. Hagano ¢opmupoBanus co-
[IMOJIOTHYECKOTO TIOHMMaHHS TIpaBa ObLIO
3aJI0KEHO B KOHIICHIIUH «OKUBOTO MPaBa
E. Dpnuxa, B ero pabore «OCHOBBI cOLU-
osoruu mnpasay. E. Dpnux copmysanpo-
BaJl OCHOBHYIO HJEI0 COLIMOJIOIMYECKOTO
THIIA TPAaBONOHUMAHUS, CYyTh KOTOPOIi 3a-
KJIIOYAETCsl B TOM, 4TO MPABOM SIBJISIOTCS
HE MMCaHbIe HOPMBI 3aKOHA, & HOPMBI, KO-
TOpBIE peabHO JEHCTBYIOT B COLUATBHOMN
MIPaKTHKE (TO €CTh HOPMBI, KOTOPhIE pea-
JU3YIOTCS B IPABOOTHOIICHUSIX, WIIX HOP-
MBI, KOTOpBIE (DAaKTHUECKH CIOKIINCH Ha
MIPAaKTHKE U JOKa3all CBOIO PETyISATHB-
Hyt0 3 dexruBHOCTB) [4, . 63]. B. rorn
paccMarpuBal MpaBO B BHUJE IPABOBOTO
U HENpaBoOBOro 3akoHa. [IpaBoBoil 3a-
KOH COOTBETCTBYET MHTepecaM o0IIecTBa
U SBISIETCST WX OTpakeHWeM. Hempaso-
BOI 3aKOH — 3TO TPOM3BOJI 3aKOHO/ATEIIS.
P. don Mepunr B cBoeM y4eHUM paccma-
TPUBAET MPABO B JIBYX acleKTax: 0Obek-
TUBHOM M cyObekTuBHOM. OlecrieueHue

HHTEPECOB OOIECTBA paccMaTpUBAIOCHh
y4€HBIM 4epe3 MPUHYAUTENbHOE yCTa-
HOBJICHHE TIOPSAIKA, KOTOPHIH BO3MOXKEH
TOJBKO Onaromapsi MpaBy, YTO SIBIISIETCS
pe3yNbTaTOM OTBITa YEeOBEYECKHUX OT-
HOIICHUII: «IpaBO 1TO COBOKYITHOCTH
JKM3HEHHBIX YCIIOBHH oOmecTBa <...>»,
BBICTYNAET KaK «COBOKYIHOCTb JEHCTBY-
IOIIUX B TOCYJAapCTBE IPUHYIUTEIbHBIX
HOpM» M o0ecrieduBaeT 3aKOHHBII IO-
PSAIIOK JKU3HM 32 IIPAaBOMOYHOCTH JIMLA
OCYLIECTBIATh 3alUTY MOPAJIBHBIX OC-
HOB CBOEH XU3HW» [2, ¢. 16].

Cremyer OTMETHTh, YTO COLMOJIO-
IMYECKUH TOJAX0J K MOHUMAaHHIO 1paBa,
KpOME TOTO, YTO OCHOBHOE BHHMaHHE aK-
LEHTUPYET HEMOCPEJCTBEHHO Ha oOIIe-
CTBEHHBIX OTHOMICHUSX, €IIe M MOCTPO-
€H Ha TO3UTHBUCTCKOH METOJOJIOTHH,
Belb HE OTPAaHWYHMBACT CYIIECTBOBAHHE
mpaBa B BHJE 3aKOHOB. IIpaBo KopeHHT-
csl B caMO# OOIIeCTBEHHO JKM3HM, a He
B ero (opMalbHOM OTPaXEHUH, W 3aKO-
HBI TOJIBKO TOTJA SIBJISIFOTCSI TIPABOBBIMH,
KOIZIa aJeKBaTHO OTPAXKaloT JUHAMUKY
O0OBEKTUBHOTO OOIIECTBEHHOTO Pa3BUTHS
[8, c. 8].

CeromHst  CyIIECTBYET MHOMKECTBO
Pa3IMYHBIX MHOJIXOIOB K IOHMMAHUIO
(YHKIMOHAJIBHOCTH B COIMOJIOTHYE-
cKkoii Teopuu mpaBa. Hampumep, KoH-
Henuuio  (QYHKIMOHAJIBHOCTH  IIpaBa
OIIPE/IEJISIOT Yepe3 COOTHOLIEHHE C COLU-
QIBHBIMH (QYHKIUSAMHE TIpaBa U (QyHKIUSI-
MH commanbHoro mnpasa. OgHAKO, TOBOPS
0 (YHKIIMOHATBHBIX XapaKTEPHCTHKAX
IpaBa C IO3UIMH COLMOJIOTHYECKOTO
MIPaBOITIOHUMAHUSI, CJIEYeT OTINYATh TI0-
HSTHE «COLUWANIbHbIC (YHKIMM IIpaBa
1 «(QYHKIH COIHAIBHOTO TIPaBay.

Wnes commanbHBIX (QYHKIMHA Ipa-
Ba BO3HHMKAeT B MPOIECCE CTAHOBICHHS
U Pa3BUTUS  COLMOJIOTMYECKHX HayK.
Eme II. MoHTeckbe OTMeYan (QyHKIINH,
XapakTepHbIe Uisi JII000H HOPMATUBHOM
cUcTeMBbl (OXpaHHas!, JOrOBOPHAst, BOCIH-
TatenbHas). [1o3xe 3apyOeiHbIe U OTede-
cTBeHHbIe coruonoru mpasa (I. Crencep,
I. Punnep, C. ®paHK) BBLAEIAIOT COLU-
albHble (DYHKIIMHU TIpaBa B 3aBUCHMOCTH
OT YCJIOBHH M CPEJIbI Pa3BUTHS 00IIECTBA.
[TooToMy moOsSBHINCHE Takue (QyHKINH,
Kak: MPOU3BOJICTBEHHAs, pPacIpeieu-
TeJbHasl, MOTpeONTeNnbCcKas (IKOHOMHUYeE-
ckas cepa), QyHKIHS COLMANBHOI CcTpa-
THQUKANY, PpEeTYIITHBHAS  (QYHKIHS
(conmanbHas cdepa), hyHKIHs obecrieye-
HUsL CBOOOJIBI JTyXOBHOT'O TBOpYECTBA (11y-
XOBHO-KyJIbTypHast cepa) u npyrue [10].
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ToBopst 0 conManbHbIX (QYHKIMAX
npaBa, CIEIyeT CKa3aTb, 4TO CYIIHOCTb
UX PacKpbIBaeTCsl Yyepes COLHalIbHOe Ha-
3HAYCHHE TpaBa, GOPMYIUPYETCS U3 MO-
TpeOHOCTEH OOIIECTBEHHOTO pa3BUTHS,
a WMEHHO YpeTyINpOBAaHUS, CO3IaHHS
U 3aluThl BceX cdep 0OIecTBeHHON
KU3HH (PETyJIATHBHAS M OXPaHUTEIbHAS
¢dynkiyst). ConpanbHble QYHKIMN TpaBa
HAIPaBJICHB! Ha PEAJIU3ALII0 00IIEeCTBEH-
HBIX HHTEPECOB, CO3/[aHHE HEOOXOIUMBIX
NPaBOBBIX YCJIOBHUH JJIs Pa3BUTUS MHIM-
BHUJIa U 00IIECTBa.

CyIIHOCTh COILMAIBHOTO MHpaBa pac-
kpeita JI. lroru B pabote «CouuanbHoe
npaBo. MunusuayansHoe mpaso. [Ipeo6-
pazoBaHue rocynapcTsay. ColanbHble
npaBa OH TPAKTOBAJl KaK HOPMAaTHBHYIO
cucTeMy, 00yCIIOBIEHHYIO TOTPEOHOCTHIO
B COIMAJILHOM CONMMAAPHOCTH, W BBICTY-
naj NpOTHUB TPAJUIIMOHHOTO HHANBHya-
JIICTUYECKOTO TpaBa KaK CyOBEKTHBHOTO
npaBa JUIHOCTH, OCHOBAaHHOTO HAa MeTa-
(U3MYECKO KOHLCMIMH E€CTECTBEHHBIX
npas 4enoBeka. CBOIO TEOPHUIO COLUAIb-
HOIO IpaBa OH OOOCHOBBIBAJI U3 IOJIO-
JKEHHS, COINIACHO KOTOPOMY B OCHOBE CO-
[IUAJIbHOI CUCTEMBI JISKHUT 00s13aTeNnbHast
JUIS BCEX IIpaBOBas 110 CBOEH NpHpOJE
HOpPMa TOBEACHHMS, OOy KAaroIast JItojen
NIeCTBOBATh B MHTEpEcax OOIECTBEHHOM
conmuaapHocTH [4, c. 67].

B Ykpanne noHsiTHE U CyIIHOCTH CO-
[UAJIBHOTO IIpaBa MaJIOMCCIICJOBAHHBI.
CouyasibHble MpaBa MOKHO OINPEACIUTH
IYyTEM CBS3bIBAHUSI C TOHSTHEM «COLH-
aJlbHOE TOCynapcTBO». B "acTtHOCTH, CO-
[[HAJIbHBIC TIPaBa MOKHO OTHECTH K KOM-
IUIEKCHOM OTpaciu mpaBa U ONpPENENIUTh
KaK COBOKYIHOCTb HOPM, HalpaBJICHHBIX
Ha oOecriedeHue KakJOMy Tpa)KITaHHHY
JIOCTOMHOTO YPOBHSI JKM3HH, COLIUATIBHOTO
paBeHCTBa, OOIIECTBEHHOTO MHpa, COLHU-
QJIBHOM 3aIIUTHI M COITIACHS B OOIIECTBE.

Y4uThIBast TO, YTO COLUAIBHOE TIPABO
BKJIIOYaeT B ce0sl pasiuyHble OTpaciu
npasa, QyHKIHOHAIBHOCTh B PaMKax CO-
[IMOJIOTHYECKOH TEOpUM IIpaBa MOXKHO
onpenensTh He B 1eioMm, a auddepeH-
LUPOBAHHO, BBIJCISAS PA3JIUYHBIC THIIBI
COLMANIBHOTO MpaBa. TaKUMH TUITAMH MO-
ryT OBITh KOHCTHTYLMOHHOE, MEXIyHa-
poaHOE, MyHHIUTIATFHOE, KAHOHIIECKOE
npaBo u T. A. Kaxplii Tvn mpaBa umeer
CBOIO (DYHKIIMOHAIIBHYIO XapaKTepHCTH-
Ky. HanpyiMep, OCHOBHOI 1I€/IbIO IIPaBoO-
BbIX (DYHKIMI KOHCTUTYIIHOHHOTO TIpaBa,
KaK M JIpyrux OoTpacieil rpasa, sBiIseTcs
(dhopmupoBaHne 0co0OTO THITA OOIIECTBA.
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To ecTpb 3amadeil GyHKLUUH COLHATBLHOTO
mpaBa SBISICTCs (GOPMHPOBAHUE OIpere-
JICHHOTO COIIMYMa, TOI/1a KaK COLIMaIbHbIE
(byHKUIUK TTpaBa GYHKIHOHUPYIOT B paM-
Kax YK€ CyILECTBYIOLIErO COLMyMa.

MHoroo0pasue THUIOB COLHMAIBLHOTO
IIpaBa yKa3bIBaeT HA UX B3aUMOJCHCTBHUE
U B3aUMOOOYCIIOBICHHOCTb. [loaTOMy
OIIPE/ICJICHHBII THIT COLMAIBHOIO IpaBa
MOXET BBICTYIIAaTh OCHOBOW I OIpejie-
JICHUsI HANpAaBJICHUS ACHCTBHSA JPYroro
TUIIa COLMAIbHOrO mpaBa. Hanpuwmep,
(GYyHKLIMM ~ KOHCTUTYLIMOHHOTO  IIpaBa
MOTyT OBITh PacCMOTPEHBI B MEXKIyHa-
ponHOM mpaBe. B wactHOCTH, (yHKIHUS
MIPOTHO3UPOBAHUSI CTPATETHH 3aKOHOT-
BOPYECKOTO U B 11€JIOM HOPMOTBOPYECKO-
ro mporecca (MporHOCTHYECKast (QyHK-
[usl) SBISIETCSl HAIllPaBICHHEM BIIHSHUS
Ha (HOPMHUPOBAHUE MEKIyHAPOIHO-TIPa-
BOBBIX OTHOIIEHHMH. B ykazaHHOM mpu-
Mepe INpefyCMOTpeHa MMEHHO (yHKIHs
COLIMAIBHOTO TIpaBa, a HE COLMaJbHas
(byHKIMS paBa.

@DyHKIMOHAIBHOCTh B COLIMOJIOTHYE-
CKOM TEOpPHH MPABOMIOHUMAHHUS MOXKHO
paccMarpuBarh 4epes NpH3My COOTHOLIE-
HUSI COIMAIBHBIX (DYHKIMH ITpaBa ¢ QyHK-
LUAMH peiuruy, Mmopanu. Hampumep, co-
LHOJIOTH OTHOCSAT K (DyHKIMSM PEJIUTHH
HUHTETPAaTUBHYIO, PETYISATUBHYIO, KOMMY-
HUKAaTUBHYIO U T. 1. Bce nepeuncnennsie
(YHKLIUH COOTHOCSTCS ¢ (DYHKLHSIMH CO-
nuansHoro mnpasa. P. Ilaynn cuuran, 4ro
(GYHKLIUM MOpANU M PEIUTUH SBISIOTCS
3aBUCHMBIMH I10 OTHOIICHHIO K TIPaBY.
IIpaBo, mo P. Ilaynmy, — HHCTpyMEHT co-
LIMAJIBHOTO KOHTPOJIS, OAUH U3 CII0CO00B
KOHTPOJIS 32 ITOBEJICHUEM JIIO/IeH HapaBHe
¢ penuruei, Mopaibio u oObryasmu [1].
Hampumep, 1 NOHMMaHUS IIPABOBOTO
MOBEJICHUSI JIMYHOCTH MMEET 3HaYeHUe
CO3HAHWE, YTO TOBOPHUT O pEAITU3ALUU
OLICHOYHOU (DYHKLIMM Ha BCEX JTarax ee
conuanu3anuu. [losTomMy coruanbHbie
(GYHKLMM pEeUruu B HEKOTOPOM crerie-
HH MOXKHO COOTHOCHTH C COLHAJIbHBIMH
(byHKUIUSIMU ITpaBa.

Couuonornyeckoe IMpaBONOHUMAHHUE
CBSI3aHO C Pa3BUTHEM TaKOW HayKH, Kak
COLIMOJIOTHUSl TIpaBa, BbIAENSAETCS U3 00-
11eil COLMOIOruH 1 HAaIlpaBJIeHO Ha Hcclle-
JOBaHWE JWHAMUKHU TIPaBa, COIMATBHBIX
acIeKToB mpaBoBoro Obrtust [7, c. 87].
ITosTomMy (PyHKIMOHAIBHOCTH B TEOPUH
COLIMOJIOTMYECKOTO TIpaBa MOKHO pac-
CMaTpHUBaTh CKBO3b IPHU3MY COLMOJIOTHH
IIpaBa, @ UMEHHO €€ OCHOBHBIX (DYHKIIMIi:
MHPOBO33PEHYECKON,  MIEO0JIOTHYECKOIi,

METO0JIOTUIECKOM,
KPUTHYECKOU.

B ycnoBusix pa3BuTHs OOIIECTBCH-
HBIX OTHOLICHHH 0c000€ 3Ha4YCHHE MPH-
obperaer crpemiieHHEe (HOPMHUPOBAHHMS
y YeJoBeKa MPECTAaBICHHH O IeT0CTHOI
KapTHHE MHpa M CBOCTO MeCTa B HEM.
Peub mzer o poau MHPOBO33PEHUECKOH
(YHKIMM B COLIMOJIOTMYECKOM IIpaBe.
MupoBo3z3peHueckas (QyHKIHs O3BOJIA-
€T MPOM3BOAUTH Hauboiee oduMe mnpen-
CTaBJICHUS (3HAHMSA), KOTOPbIE TOMOTAIOT
YeJI0BEKY OPUEHTHPOBATHCS B OKPY)Karo-
IeM MHpe, JIy4llle MOHATh ceds U MOoBe-
JICHUE IPYTHX JIIOACH, 0CO3HATh 3HAUCHUE
Takux (yHIAMEHTAIBHBIX LEHHOCTEH,
Kak cB0OO/a, IEMOKPATHsI, [IPaBa YesloBe-
Ka, COLMAJBHBIA MOPSIOK U COLHANbHAS
OTBETCTBEHHOCTH [6].

Mertononoruueckas OyHKIIHS HAITpaB-
JIeHa Ha TI03HAHNE pealbHOM CONMaIbHOI
JICUCTBUTEIILHOCTH B KOHTEKCTE (DyHK-
[[HOHUPOBAHHUS PABOBBIX (DAKTOPOB, T10-
3HAHMS MEXaHHW3MOB JICHCTBHS MpaBa Ha
COIIMAJIbHbIE OTHOIICHUS U BIUSHUE CO-
[UAJbHBIX OTHOLIEHMH Ha (hopMHUpOBa-
Hue npasa [7, c. 88].

Ocoboe 3nauenue st 3GGHEKTUBHOTO
(YHKIIMOHMPOBAHMSL TIpaBa B OOILECTBE
KaK COIMAJIBHOTO PEryjsTopa COIMOJIO-
rudeckas TeopHs IpaBa HpHoOpeTaeT
B CBSI3M C BBINOJIHEHHEM KPUTHYECKOU
¢yuxuuu [9]. JanHas ¢ynkums dopmu-
pyeT colMalIbHBIC Hjealibl, pa3pabarhbi-
BaeT MMPOrpaMMbl COLIUATIBHOTO Pa3BUTHS,
MOMYUHSS BCE ATO pealn3aliyl WHTepe-
COB YeJioBeKa [5].

Eme oxnoii dyHKkIMed connoiornie-
CKOTO MpaBa SBISCTCS MPOTHOCTHYCCKASL.
Cornrionorus mpasa U3ydaeT COIHaIbHbIC
3aKOHOMEPHOCTH  (DyHKIIMOHMPOBAHUS
o01ecTBa, ¢ HOMOIIBIO MONYYESHHbIX J1aH-
HBIX OCYLIECTBIAETCS HAay4HBIH IPOTHO3
Ha Oymymee. CoIMOJIOTHYECKHE MPO-
THO3BI BCEIZIA ONMHMPAIOTCS HAa W3BECTHBIC
COIIMOJIOTaM TEH/CHLUH Pa3BUTHUS COLM-
QIBHBIX CHCTEM M KacaloTCs OTICIbHBIX
SIBJICHUH, TTPOOIIeM MM COOBITHIA B 0011Ie-
cTBe [6].

HemnocpencTBeHHO CBsi3aHHOIT ¢ pa-
HEE PaCCMOTPEHHBIMU (YHKLIMSIMH COLH-
OJIOTHYECKOM KOHIICIIIINK [paBa sIBJISICTCS
nneonorndeckas gynknus. Ee ocobeHno-
CTBIO, KaK ¥ JIPyTHX 3HAYUMBIX (YHKIHI
COIIMOJIOTHYECKOTO TPaBa, sIBIISCTCSI BO3-
MOJKHOCTb BBIPQKCHUS B PAMKAX Pa3iud-
HBIX TPABOBBLIX HANpPABICHUH NEHCTBUSL.
Hanonnenne unen mnpaBa MOXeT OBITH
Pa3IMYHBIM, YTO CBSA3BIBAECT €€ C aKCHO-

MPOTHOCTUYECKOMH,

Joru4eckoi (yHKUMEH, HO IVIaBHAs ee
3aja4a COCTOUT B APYIrOM. 37€Ch IIPaBO
BBICTYIIACT CPEIOH, KpUTEPUEM, KOTOPBII
MTO3BOJISICT pa3NIniaTh HOPMAaTHBHBIE TIpa-
BOBBIC CPEJCTBA B PEajbHOM IPaBOBOI
JKU3HM B 3aBUCHMOCTH OT WX I[EHHOCTEH
(BosmoxkHOCTe#). Takum obpaszom, naH-
Hasi QYyHKIHS (HOPMHPYET BO3MOXKHOCTD
BbIOOpa B MHJMBHAYaJbHOH NPaBOBOM
JKU3HU, JIeJIaeT ee KpeaTuBHou [3, c. 86].

BeiBogbl. OcHOBHOU 3amaueil co-
LIMOJIOTHYECKON IIKOJIbI TIpaBa SIBISETCA
uccieI0BaHKe pupobl conryma. [Ipaso
B COOTBETCTBUHM C JAHHOW KOHIIEMIIH-
eil paccMarpuBaeTCs KaK KadeCTBEHHOE
cocrossHMe obmecrtBa. OTauume co-
LUOJIOTUYECKOTO0 TPABONOHUMAHHUSA  OT
IOPUIUUECKOTO U  €CTEeCTBEHHO-TIPaBO-
BOTO 3aKJIIOYaeTcs B TOM, YTO IIPABO
nMeeT 0coOble YepThl, a IMEHHO MHOTO-
oOpa3ue THIOB CONMAJIBLHOTO IIpaBa
1 BO3MOJKHOCTB TIEpeXo/ia U3 OJHOTO TUITA
B JPYTOW.

OyHKIIMOHATBHOCTh B KOHTEKCTE CO-
LIMOJIOTNYECKOTO MOAX0Aa K HOHUMAHHIO
IIpaBa ONpeesseTcs:

— 4yepe3 COOTHOLICHHE ¢ COLUAJIbHBI-
MU QYHKLUMSIMH NpaBa U QYHKIHUAMH CO-
LIMAJIbHOTO TPaBa;

— He B IIEJIOM KaK K COLMaJIbHOMY
mnpasy, a AupGepeHIUPOBAHHO, BBIICIISIS
Ppa3IMYHbIC THITBI COLIUAILHOTO MPaBa;

— 4epe3 MPU3MY COOTHOILICHHS CO-
LUAJIbHBIX (QYHKLUI NpaBa ¢ GyHKIUAMH
pETUruy, MOpPaH.

[lonnmanne (DYyHKITMOHATIBHOCTH
B KOHTEKCTE COIMOJIOTHYECKOH TEOpUH
mpaBa TpeOyeT OTIMYaTh TOHITHE «CO-
nuagbHble QYHKINU TpaBa» U «QyHKIUH
COLMAIIFHOTO TIpaBay, BeIb 3a/1a4a (yHK-
LM COIMAJILHOTO IIpaBa — (opMupoBa-
HHE ONPEJEJICHHOTO COLMYyMa, TOIZa Kak
couuanbHble (QYHKIMU TpaBa (QyHKIHO-
HHUPYIOT B PAMKax YK€ CyLIEeCTBYIOLIETrO
couyMma.

Ipemnoxeno paccMarpuBarh (yHK-
LMOHAIBLHOCTh B TEOPUH COLHOJIOTHYe-
CKOTO IIpaBa CKBO3b MPU3MY COLMOJIOTHH
[paBa, a UMEHHO €€ OCHOBHBIX (DYHKIIUIi:

MMPOBO33PEHUYECKOM, HIAEOIOTUUYECKOM,
METOJI0JIOTUUECKOH, MPOTHOCTUYECKOM,
KPUTUYECKOU.
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HOPMATUBHO-ITPABOBOE OBECIIEYEHHUE
NPEJOTBPAIIEHUS U MPOTUBOJAENCTBUS
KOPPYIIIUU B CUCTEME
TOCYIAPCTBEHHOM CJAYKBbl YKPAUHBI

Tareana KYCTOBA,
acrupaHT Kadeapbl rOCyAapCTBEHHOHN CIIyKObl 1 MECTHOTO CaAMOYIIPaBICHHs
JIHeTpONeTPOBCKOTO PETHOHAIFHOTO HHCTUTYTA TOCYIapPCTBEHHOTO YIIPABICHUS
HanmonanbsHol akageMun rocynapcTBeHHOro yrpasieHus npu [Ipesunente Ykpaunst

VJIK 328.185:347.129-351.9

AHHOTANIUA

B crartpe ananm3upyeTcst COBpeMEHHOE COCTOSIHIE HOPMAaTHBHO-TIPAaBOBOTO oOecIie-
YeHMs NPEeJOTBPALICHNS U TIPOTUBOICHCTBUS KOPPYIILIMU B CUCTEME rOCYAapCTBEHHON
CITy’KOBbI YKpauHBI ITyTEM HCCIIETOBAHUS HOPM MEXTyHAPOTHOTO ITpaBa U CHCTEMBI 3a-
KOHOJIAaTeIIbHBIX aKTOB YKPAMHBI, BXOJSIIUX B Pa3HbIC OTPACIIH 3aKOHOAATENILCTBA U CO-
JIepKaluX MOJIOKEHUSI O Mepax IMPEeJOTBPALICHHs U IPOTUBOICHCTBUS KOPPYILUH B
COOTBETCTBYIONIEH cpepe 00IIEeCTBEHHBIX OTHOIICHUH.

Hccnenyiorcst oTaenbHBIE HOPMBI KOHCTUTYIIHOHHOTO, aAMUHHUCTPAaTUBHOTO, yTO-
JIOBHOTO, YTOJIOBHO-IIPOLIECCYANIBHOTO, I'PaXJIaHCKO-IPOLIECCYaIbHOTO 3aKOHOATENb-
CTBa, KOTOpBIE COJEp)KaT MepHl MPEJOTBPAICHHS M MPOTUBOACHCTBUS KOPPYIINH B
CHCTEME IOCY/IapPCTBEHHOM CI1yKObl YKpauHBI.

Oco0oe BHUMaHKE YIEIAeTCsl HCCIIeJOBaHMIO MpaBoro craryca Criennan3upoBaH-
HOW aHTUKOPPYIIMOHHON MPOKypaTypbl, HannoHansHOTO aHTHKOPPYIIIIMOHHOTO 0100
Vkpaunsl, [ocynapcTBeHHOTO 0F0pO pacciieioBanuii, HaunonanbHoOro areurcrsa Ykpa-
HHBI 110 BOTIPOCAM BBISBICHUS, PO3bICKA M YIPABJIECHHs AKTUBAMH, MOJYYEHHBIMH OT
KOPPYIIIMOHHBIX U JPYyTUX MPECTYIUICHUH, KaK CHeNHaIbHBIX CyObEeKTOB MpeayIpexk-
JICHUS M TIPOTUBOJICUCTBUS KOPPYIILIMU B CUCTEME IOCY/AAPCTBEHHOM CIIyKObI YKpanHbl.

KiroueBblIe ci1oBa: rocynapcTBeHHas Clryk0a, CHcTeMa roCylapCTBEHHOH CITykKObl,
HOPMaTHBHO-TIPaBOBOE OOecIeueHne, KOppyHins, aHTHKOPPYIIIIHOHHAS TTOJTUTHKA.

REGULATORY FRAMEWORK FOR FIGHT AGAINST
CORRUPTION IN THE SYSTEM OF CIVIL SERVICE OF UKRAINE

Tatiana KUSTOVA,
Postgraduate Student at the Department of Civil Service and Local Government
of Dnipropetrovs’k Regional Institute of Public Administration
of National Academy of Public Administration under the President of Ukraine

SUMMARY

This article deals with the current state of regulatory framework for fight against
corruption in the system of civil service of Ukraine through the investigation of the
standards of the International Law and the system of regulatory acts of Ukraine included
into different fields of legislation. They contain provisions on fight against corruption in
the appropriate sphere of the social relations.

There have been investigated the certain standards of the constitutional,
administrative, criminal, procedural, civil laws which contain preventing measures of
fight against corruption in the system of civil service of Ukraine.

The individual attention has been paid to the investigation of the legal nature of the
Specialized Anti-Corruption Prosecutor’s Office, the National Anti-Corruption Bureau
of Ukraine, the State Bureau of Investigations, the National Agency of Ukraine for
finding, tracing and management of assets derived from corruption and other crimes
committed by the subjects engaged into fight against corruption in the system of civil
service of Ukraine.

Key words: civil service, system of civil service, regulatory framework, corruption,
anti-corruption policy.

IMocTtanoBka mpodaembl. Dddek-
TUBHOCTh (DYHKIIMOHMPOBAHHS CHCTEMbI
TOCYNapCTBEHHOHN CITy:KOBbl YKpauHbI Kak
CEpALEBUHBI  TOCYJapCTBEHHOIO — Opra-

HM3Ma, 00ecrHeunBarolell peaausanuto
TOCY/ITapCTBEHHOH BJIACTH HA TEPPUTOPUHU
VYKpanHBl HAa OCHOBaHMH, W B IpeAenax
HIOJTHOMOYHMH 1 CIOCOOO0M, OIIpeIeIEHHBIM



