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SUMMARY
The article is devoted to the relevance of the study of the category “abuse of rights” in tax legal relations. The signs of abuse of tax
law are named. International legal acts on the application of the concept of “abuse of tax law” are analyzed. In the context of the study
of this topic, particular attention is paid to derivative categories such as tax avoidance and aggressive tax planning. In particular, the
emphasis is placed on their similar nature, yet fundamental differences. As a result, the necessity of paying the attention by legislators,
scientists and practitioners to the in-depth study of abuse of tax rights is substantiated. The appropriateness of addition to the Tax Code

of Ukraine with the terms of “aggressive tax planning”, “tax avoidance” is noted.
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ATPECCHUBHOE HAJIOTOBOE IIJTAHUPOBAHHUE U OBXO/J HAJIOI'OB
B KOHTEKCTE KATEI'OPUM «3JIOYIIOTPEBJIEHUE HAJIOI'OBBIM ITPABOM)»

Mapusa BOHIAPEHKO,
acriupanT Kadeapsl GuHaHCOBOTO MpaBa HaloHaIbHOTO FOPUANYECKOTO YHUBEpCUTETa UMEHH SIpociaBa Mynporo

AHHOTALIUSA

B crarbe 000CHOBBIBAETCS aKTYaJbHOCTh UCCIECIOBAHUS KATETOPUH «3JI0yNOTPEOICHHE TPaBaMI» B HAJIOTOBBIX TPABOOTHOIICHHU-
sx. Ha3bIBaroTcs pu3HaKK 3710yHOTPEOICHNS HAJIOTOBBIM IIPaBOM. [IpOBOANTCS aHAIN3 MEKTyHAPOIHBIX PABOBBIX aKTOB I10 TIOBOY
MIPUMEHECHHMS KOHIIETITA «3JI0YNOTpeOIeHNe HAJIOTOBBIM IPaBOM». B KOHTEKCTE MCCIIeIOBaHMS TaHHOW TEMBI 0C000e BHIMaHHUE yrie-
JISIeTCS. IPOM3BOJHBIM KaTEropysiM, @ IMEHHO 00XO/ly HAJIOTOB M arpecCHMBHOMY HaJOTOBOMY IUIAaHUPOBAaHHIO. B yacTHOCTH, nenaercs
AKIIEHT He TOJIBKO Ha MX MOXOXKEeH MPUPOJE, HO U MPUHLMITHAIBHBIX pa3anyusax. B urore 000CHOBBIBAETCS HEOOXOIUMOCTb OOPATUTD
BHUMaHWE 3aKOHOATENeH, yUeHBIX 1 MMPAKTHKOB Ha yIITyOJICHHOE FCCIIeIOBAHHE 3II0YOTPEOICHHST HAJTOTOBBIMH TpaBaMu. OTMedaeT-
Csl yMECTHOCTb JI0T0IHeHUs: HanoroBoro kojekca YKpauHsl IIOHATUSIMU «arpeCCHBHOE HAJIOTOBOE TIFIAHUPOBAHUEY, «00X0]1 HAJIOTOBY.

KitroueBbie cjioBa: 370ynoTpedieHie HaIOTOBBIMU MIPpaBaMy, 3J10yrnoTpedierne HamoroBsiMu toroBopamu, ODCP, man BEPS,
arpecCUBHOE HAJIOTOBOE TUIAHMPOBaHUE, 00X01 HanmoroB, SAAR, GAAR.

Formulation of the problem. Abuse
of tax law is one of the most controversial
and important categories of tax law that are
currently being studied in the world. Its exist-
ence is conditioned by the imperative nature
of the tax law. At the same time, the attention
to this category has started to be given only
recently. The shifting emphasis on the study
of tax abuse is due to modern tendencies.
Thus, the current economic and legal analysis
of tax and legal relations shows that the mul-
ti-billion dollar non-payment of proper tax
payments to the budgets of countries is due to
such abuse. Hence, discussions on tax avoid-
ance and aggressive tax planning that are gen-
erated by abuse of rights are taking place.

Relevance of the research topic.
The legal regulation of tax relations in to-
day’s globalized world cannot effectively
exist without taking into account the cate-
gory of “abuse of rights”.

Status of the research. Unlike
the world trends aimed at the active re-
search of abuse of tax law, Ukraine does

not have a legislative definition of such
a concept. Discussions exist only in sci-
entific circles and among practitioners
who take into account mentioned above
foreign experience.

Purpose and task of the article is
in-depth study of the category of “abuse
of tax rights”; the search for logical, sub-
stantiated constructions, which character-
ize these categories and can be put into
effective counteraction to them.

The presentation of the main materi-
al. The category of “abuse” in relation-
ship of the reduction of the taxpayer’s tax
liability is applied in two cases: a) as a pre-
condition for tax avoidance; b) as the doc-
trine, aimed at combating tax evasion. Let’s
try to figure out the category of abuse in
tax law. We are impressed with the general
definition given by O. Malinovsky, the re-
alization of a person’s right counter to its
purpose, which causes harm to social rela-
tions [10, p. 157]. Thus, the scientist iden-
tifies two main features of abuse:

1) harm that may occur in the follow-
ing cases:

— non-payment of taxes;

— violation of the principle of equali-
ty of subjects of business in case of one
obtaining unreasonable benefits compared
to others;

— violation of nomocracy in the tax
area, in case when the legal registration
of relations does not coincide with their
actual content.

2) realization of the right contrary to
its purpose, which may be expressed in
the such actions of the taxpayer:

— satisfaction of one’s interest, guar-
anteed by his subjective right, by the im-
plementation of another subjective right;

— satisfaction of their interest without
taking into account state and public inter-
ests guaranteed by law;

—realization of the right of the taxpay-
er in spite of the purposes of taxation;

— realization of the rights of the tax-
payer contrary to the general and branch
principles of law;



LEGEA SI VIATA

—realization of the right of the taxpay-
er in spite of the authority of empowering
rule of law without correlating their be-
havior with the aim of such a norm;

— realization of his/her right in way
of non-fulfilment of his/her legal duty;

— improper realization of their right
[10, p. 157].

Attention to the analysis of the cate-
gory of abuse of rights in tax law is wide-
ly paid in legislation and science both in
different countries of the European Union.

Thus, in the Final Act of the CFE Task
Force, the ECJ, on the basis of Europe-
an Court of Justice practice, has ruled on
the concept of abuse, which is character-
ized as formal compliance of the tax law,
the taxpayer essentially uses an exemption
that conflicts with the purpose of the tax
rule. At the same time the EU Court points
out that the fact of abuse can be established
by analyzing a particular situation, the es-
sence of which is the purpose of the agree-
ment — the exclusive receipt of the tax
exemption [10, p. 160]. Also, as a result
of the numerous examinations by the Court
of Justice of EU cases of abuse of the right
in tax relations, it formulated some main
points of abuse of taxpayer in material law:

— actions of the taxpayer aimed at ob-
taining a tax benefit formally comply with
the provisions of European and national
legislation;

— receiving tax exemptions is contrary
to the purposes of European and national
tax laws;

— the actual circumstances of a par-
ticular situation indicate the main purpose
of the taxpayer’s actions — obtaining a tax
benefit [9].

Most European tax scientists find abus-
es as a central category in the practice of tax
evasion. At the same time they mention that
it has some specific features. These include:
a) receiving ineligible tax benefits; b) a con-
frontation between the meaning of the tax
rate and the benefit received from the appli-
cation of such a norm; ¢) the absence of a real
commercial purpose [7, p. 47-98]. It should
be noted that the results of research of Euro-
pean scientists today have numerous imple-
mentations in EU legislation and are widely
used in the relevant practice. Thus, although
the Dictionary of the Organization for
Economic Cooperation and Development
(OECD) contains an identification of abuses
only in the context of the doctrine, by which
the controlling authorities are able to ignore
the form of a civil law contract, which is

not confirmed by the economic base [6],
the term “abuse” is vital in the BEPS report,
where it is assimilated with the tax evasion
in part of the purpose [3].

P. Pistone agrees with the fact that
abuse determines the existence of tax
avoidance [11, p. 381-391]. The scientist
emphasizes that the actual legal dimen-
sion of abuse in tax law partly depends on
how it is influenced by the legal order. On
account of that [3] according to the OECD
standpoint the most relevant methods
of combating abuse in the internal tax sys-
tems include:

— general rules and doctrines of avoid-
ing tax evasion;

— control of foreign companies;

— a fine capitalization rule and other
rules limiting the calculation of the percent;

—rules established in bilateral tax con-
tracts to reduce the risk of contract abus-
es by beneficiaries, for example through
the use of conduit companies [7, p. 57].

As we see from all of the foregoing,
the strong attention is paid by scientists
and legislators of the EU towards the study
of tax avoidance, its backgrounds, reasons
and sense. This once again demonstrates
the importance of the considered catego-
ries and the need for their implementation
in domestic legislation. We would like to
focus on the cutting-edge trends in tax law
of the EU regarding tax planning and tax
evasion. So, a recent study by leading
European scientists demonstrates an ap-
proach of using the category of “aggres-
sive tax planning” along with tax evasion.
This legal concept, which is adjacent to
tax avoidance, displays the same type
of relationship, but has specific features.

Inan era of total globalization cross-bor-
der tax planning has not only an interna-
tional significance, but also an international
concern. This is connected with the situa-
tions in which the result of international
transactions is the fake change in profit for
tax purposes, which does not necessarily
suit the existing criteria of abuse of tax or
tax evasion. In this way, we are increasingly
faced with political statements, legal docu-
ments and scientific studies, which along
with terms “tax planning” and “tax evasion”
use the term “aggressive tax planning”. Our
task is to find out whether these concepts
are synonymous and overlap and whether
aggressive tax planning is an independent
legal entity that requires a special attention
not only in scientific discussions, but also
in the legislation. It should be noted that, as
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of today, the term “aggressive tax planning”
is found in the St. Petersburg Declaration
of the G20 Leadership, dated September
2013 [8], as well as in the European Com-
mission Recommendation 2012/772 / EC
on Aggressive Tax Planning, dated Decem-
ber 6,2012 [12].

Aggressive tax planning is also used in
the text of BEPS rules, soft law instruments
OERS and the EU as a clearly undefined
concept, in the context of calls for new
developments and coordinated scientific
actions. Usually aggressive tax planning
is described as a kind of behavior of trans-
national corporations aimed at reducing
its tax burden due to the interaction of tax
rules in different jurisdictions [1, p. 258].
As we see, such an approach to the defi-
nition of aggressive tax planning does not
clearly reflect its unique nature and pro-
vides wide opportunities for manipulating
and identifying it as similar to such con-
cepts as tax planning and tax avoidance.

Let us try to understand the nature
of such a legal entity as aggressive tax
planning, in particular through the con-
cept of abuse of tax law. According to
P. Piantavigna, abuse of tax law is char-
acterized by its dual nature: it is necessary
to distinguish between abuse of rights
and abuse of law [7, p. 59]. We agree with
this position, because there are a plenty
of cases when the actions of the payer
are aimed at abusing their right to benefit
and when the aim is to manipulate the law
in order to circumvent the law. The OECD
has also taken into account the difference
in such types of abuse, as practice shows
that more and more States prefer detailing
the term of abuses. This is the difference
in the judging of cases involving abuses
of the convention, international agree-
ments [5] and domestic law [4].

Consequently, the abuse of interna-
tional agreements differs from the abuse
of domestic law. Describing the nature
of the abuse of international agreements,
the OECD in its final report on measure 2,
in the framework of the counteraction to
BEPS, notes that hybrid instruments, or-
ganizations (including dual resident or-
ganizations) should avoid excessive use
of the international treaties for having
benefit [3]. The criterion for determining
the excessive use of international agree-
ments is unclear. Citing the OECD state-
ments regarding the abuse of taxpayers
of intergovernmental agreements, which
appear to be “a series of measures by which
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a person who is not a resident of a treaty
country may not properly receive tax ben-
efits that bilateral treaties must foresee on
a reciprocal basis by the respective appli-
cants” [2]. P. Piantavigna rightly notes
that the term “abuse of contracts” is used
inconsistently, because the OECD uses
ambiguous wording [7, p. 59]. As a result
of inaccurate interpretations, we are con-
fronted with a situation where aggressive
tax planning and tax avoidance overlap,
moreover, in the context of tax evasion,
aggressive tax planning can be regarded
as fully legitimate tax planning.

Thus, we are faced with a situation
where taxpayers, in particular, internation-
al enterprises (due to their activity) have
broad opportunities for using cross-bor-
der agreements to avoid double taxation,
the granting of exemption, etc. Such com-
panies can take advantage of these opportu-
nities in order to reduce their tax burden. In
that case, the influence of national legisla-
tion is possible only in the context of the es-
tablishment of exemptions and tax benefits,
however, in no way to prevent such exemp-
tions and benefits being obtained simul-
taneously in many countries. The OECD
and the BESA plan, which is currently
leading in the sphere of prevention of tax
avoidance and aggressive tax planning, in
its final report on action 6 simply suggest-
ed general declarations that interstate tax
agreements are not intended to be used for
double non-taxation purposes [4].

In comparison, the second category
of abuse of tax law has significant differ-
ences. In this case, the taxpayer intends to
circumvent the rules of domestic law. It is
logical that this situation is influenced by
the domestic legislation. Many European
countries (including Austria, Belgium, Bul-
garia, Denmark, France, Germany, Greece,
Ireland, Italy, Luxemburg, Malta, Portugal,
Spain, Great Britain) have followed this in
the General Tax Code (GAAR) and special
tax avoidance rules (SAAR).

Thus, agreeing only partially with
the approach common in the post-Soviet
countries, which mentions that besides tax
planning and tax evasion there is an inter-
mediate tax avoidance category, we are in
favor of a newer European approach. Ac-
cording to it abusing in tax disputes gener-
ates two intermediate categories at the same
time: tax avoidance (more acceptable to cir-
cumvent domestic legislation) and aggres-
sive tax planning (characterizes the abuse
of international tax treaties).

The final distinction dividing the eva-
sion of taxes and aggressive tax planning
is intended to be done with the results
of research by P. Pistone. In order to
demonstrate the significant differences be-
tween these categories he gives the char-
acteristic features of each.

Thus, in the opinion of the scientist,
tax evasion is characterized for the most
part by four main elements:

— discrepancy between the form
and the essence of the transaction, on
the basis of which the taxpayer receives
a tax benefit;

— fake agreements that do not have
real economic ones;

— intention to avoid tax is duly reflect-
ed in the elements of the agreement;

— causes the existence of abuses in
general.

Regarding the aggressive tax plan-
ning, its main characteristics are:

— exploitation of cross-border dispari-
ties in order to obtain bilateral tax benefits
(causal link with external non-compliance
of interstate agreements to each other);

— discrepancy between the necessary
tax pressure and the final tax benefit;

— in some cases there is an uninten-
tional tax benefit from the rules against
double taxation;

— it cannot exist within a single tax
system.

We agree with P. Pistone’s point
of view. It should be noted that the fore
mentioned separation between aggres-
sive planning and tax evasion once again
shows a shaky and uncertain difference
not only between these two categories,
but also between aggressive tax planning
and regular tax planning. However, such
uncertainty cannot be a reason for ignor-
ing the differences and avoiding paying
attention to the study of these three cate-
gories. First of all, the failure of the states
to recognize the concept of aggressive
tax planning and the failure to take ap-
propriate measures to counteract it will
lead to huge non-payment to the budgets
of the states.

In view of everything above men-
tioned, we insist on the unconditional
need to pay lawmaker’s attention to tax
planning, aggressive tax planning and tax
avoidance. We should note the total need
to consolidate the concepts of these defi-
nitions at the legislative level.

Therefore, we propose the introduction
of amendments to Article 14 of the Tax Code
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of Ukraine in connection with its addition to
the definitions of tax planning, aggressive
tax planning and tax avoidance as follows:

1) Tax planning is an activity aimed
at developing a strategy and its further
compliance with the reduction of tax
deductions in order to achieve its busi-
ness purpose, using legal methods al-
lowed without violating the requirements
of Ukrainian and international tax laws.

2) Tax avoidance is the taxpayer’s
actions that formally fall within the re-
quirements of the tax law but have ele-
ments of abuse, fraud, and mismatch with
the business purpose of the activity in
order to obtain a tax benefit or reduce
the amount of appropriate tax deductions.

3) Aggressive tax planning is the ac-
tions of taxpayers who operate their activ-
ity by the use of several tax jurisdiction-
al rules as well as interstate agreements,
which result in obtaining an improper tax
benefit or non-payment of the required tax
payments [11, p. 384].

Conclusion. It should be noted that
the above separation between aggressive
tax planning and tax avoidance once again
shows a shaky and uncertain difference
not only between these two categories,
but also between aggressive tax planning
and regular tax planning. However, such
uncertainty cannot be a reason for ignor-
ing differences and diverting attention
from the study of these three categories.
First of all, the failure of the states to
recognize the concept of aggressive tax
planning and the failure to take appropri-
ate measures to its counteraction will lead
to huge non-repayment to the budgets
of the states.

In view of all the above, we insist on
the unconditional need to pay attention by
legislators to the abuse of tax rights, which
generates tax avoidance and aggressive
tax planning. We emphasize the total
need to consolidate the concepts of “tax
avoidance” and “aggressive tax planning”
at the legislative level. Thus, we propose
the introduction of amendments to Arti-
cle 14 of the Tax Code of Ukraine by sup-
plementing it with relevant points.
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OTAEJBHBIE BOITPOCbHI
NCKOBOI'O ITPOU3BOJACTBA
O AEJAM, BOSHUKAKOIINUM
N3 JINYHBIX HEUMYHIECTBEHHBIX
MNPABOOTHOIIEHUMI

Hpuna BOHIAPD,
KaHIUAAT IOPUIMYECKUX HayK, JOIEHT Kadeapsl HOTapHaIbHOTO
U UCIIOJHUTEJILHOTO MPOLIECCa U a/IBOKaTypbl
KuneBckoro HanmoHanpHOTO YHUBEpcHTeTa UMeHH Tapaca IlleBueHko

AHHOTALUSA
B crarbe paccMarpuBaeTcs IpaBoBasi IPHPOJIa UCKa KaK MPOLECCYaIbHOTO CPEACTBA
3alIUThl HAPYIIEHHOTO JIMYHOTO HEMMYIIECTBEHHOIO IpaBa. Mcciemyrorcs: HaydHbIe
MTOAXO/BI ¥ HOPMATHUBHOE PETYIHPOBAHNE BOMPOCa 00 OTAENBHBIX CIIoco0ax 3aIuThI
JIUYHBIX HEMMYIIECTBEHHBIX MIPAB, COCTABJISIIOLIUX MPEIMET HCKa.
KiroueBble ciioBa: THYHBIE HEHMYIIECTBEHHBIC MMpaBa, IPaKJaHCKUH TpoIlecc,
HCK, UCKOBOE MPOU3BOJACTBO, HUCTELl, OTBETUHK.

THE QUESTIONS OF ACTION PROCEEDING IN CASES THAT
ARE ARISING FROM INDIVIDUAL NON-PROPERTY RIGHTS

Irina BONDAR,
PhD in Law, Associate Professor at the Department of Executive and Notarial Process
and Advocacy of Taras Shevchenko National University of Kyiv

SUMMARY
The article deals with the legal nature of the claim as a procedural remedy for the
protection of violated individual non-property rights. The scientific approaches and
normative regulation of the issue of certain ways of protecting individual non-property
rights that constitute the subject of a claim are investigated.
Key words: individual non-property rights, civil process, claim, lawsuit, plaintiff,

defendant.

IHocranoBka mnpodiemsl. [paxian-
CKOE TIPOLECCYalIbHOE 3aKOHO/IATENIbCTBO
HE JaeT ONpE/eTICHUs MOHSATHS «HCKOBOE
IIPOM3BOJICTBO, YEro HeJb3s CKa3arh O Ha-
YK€ TPa)XIaHCKOTro mporiecca. B mpaBoBoit
HayKe HCKOBOE NPOU3BOJICTBO PAacCMaTpH-
BACTCS KaK IPOU3BOJACTBO MO PEIICHHUIO
CIIOPOB O «CYOBEKTUBHOM TIPaBE TpakIaH-
CKOM» W HaIlpaBJIeHO Ha 3aI[UTy HapyIIeH-
HOTO MJIM OCIIOPEHHOIO CyObEeKTHBHOTO
TPaXKJaHCKOTO TIpaBa TPaKIaH W OpraHH-
3ammit [1, ¢. 117]. OcHOBHBIM Tporeccy-
QIBHBIM CPEJICTBOM 3aIl[UTHl HApPYIICHHO-
IO JIMYHOTO HEMMYIIECTBEHHOIO MpaBa
B HCKOBOM HPOM3BOJICTBE SIBIACTCS HCK,
MIOHATHE KOTOPOTO B OOLIEM Ype3BbIYAHO
JIMCKYCCHOHHOE B HayKe, IPHYEM HE TOJIBKO
B HayKe I'PaK/IaHCKOTO IIPOLIECCa, U paccMa-
TPUBAETCS KK €ro OCHOBHASI KATETOPHSL.

AKTYaJIbHOCTh TeMbl HCCJIE0Ba-
HUS TOATBEPXKIACTCS CTENEHBIO He-
PacKpBITOCTH BOIPOCAa HCKOBOTO IPO-

M3BOZCTBA 110 JieJlaM, BOSHUKAIOIIMM U3
JUYHBIX HEMMYLIECTBEHHBIX IPaBOOT-
HOLICHUH M NPOOJIeM, BO3HUKAIOIINX Ha
NPAKTHKE MPU HONBITKE 3alUTHTH BbI-
IIeyKa3aHHbIC NpaBa.

Heanbio u 3aga4eii cTaTbu SBISIETCS
HCCIIEJOBAaHNE HCKOBOTO ITPOU3BOACTBA
B TPaKAAHCKOM CYJOIPOMU3BOJCTBE YKpa-
WHBI TI0]] YIJIOM 3alUThl HapyIIEHHOTO
JMYHOTO HEMMYIIIECTBEHHOTO TIPaBa.

N3noxenne OCHOBHOIO MaTepH-
ama. VckoBoe IPOM3BOACTBO SIBISETCS
IJIaBHBIM BHJIOM ITIPOW3BOJICTBA B TPak-
JTAHCKOM CYIOIIPOM3BOJCTBE, B KOTOPOM
OCYLIECTBIIETCS PACCMOTPEHHE MoJa-
BIISIFOILETO OOJIBITMHCTBA CIOKHBIX I'PaX-
JaHCKHUX faen. DakTHYecKu pedb HAET O
CIeHMaIBbHON MCKOBOH (opme, 11 KOTO-
poii xapakTepHo: 1) HaIUYWE MPABOBOTO
TpeOOBaHMs, BHITEKAIOIIETO U3 HAPYILICH-
HOT'0 MJIM OCIIapUBAEMOT0 MpaBa, KOTOpoe
[0 3aKOHY JOJDKHO OBITh PAacCMOTPEHO



