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SUMMARY

The article is concerned with problem of “coexistence” of contractual and tort claims
under circumstances where a person is damaged as a result of the unlawful behaviour of
third parties, which is also the insured event. The author analyzes the system of claims
arising from this purpose, in a projection on various types of insurance contracts: prop-
erty insurance, life and health insurance, insurance of civil liability. The article is de-
fined: in which cases the competition of tort and contractual claims are permitted at the
discretion of the authorized person, and in which — on the grounds of legal regulations.
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CHUCTEMA TPEBOBAHMI, BOSHUKAIOINUX
INPU HACTYIIVIEHUU CTPAXOBOTI'O CJIYYASA BCJIIEJCTBHUE
MHNPOTUBOITPABHOTI'O NIOBEJAEHUSA TPETbUX JINI

Mapuna YC,
KaHANWAAT IOPHINUECKUX HAYK,
JIOLIEHT Kaepsl TpaXkIaHckoro mpasa Ne |
HanuonanpHoro ropuauyeckoro ynusepcurera umenu Spociasa Mynporo

AHHOTALIUSA

Cratbs mocBsmieHa mpobiieMe «CoCyIIeCTBOBAHMS» JOTOBOPHBIX M AETHKTHBIX Tpe-
0oBaHMI B yCIIOBHSX, KOT/Ia JIMIYY MPUYHHSACTCS YIIEpO BCIEICTBUE MPOTHBOIIPABHOTO
MOBEJICHHUS TPETHUX JIUII, YTO OJHOBPEMEHHO SBJIAETCS CTPAXOBBIM ClydaeM. ABTOp
aQHAJM3UPYET CHCTEMY TPeOOBaHMUI, BOSHUKAIOIINX IIPH 3TOM, B IPOEKIMH HA pa3HbIE
BUJIBI IOTOBOPOB CTPAXOBAHUS: CTPAXOBAHUE NMYIIIECTBA, CTPAXOBAHUE SKU3HH U 310PO-
Bbsl, CTPAXOBaHHUE IPakJaHCKO-IIPABOBOI OTBETCTBEEHHOCTH. B crarhe onpenensercs:
B KaKUX CITydasiX KOHKYPEHIWs JEIHKTHBIX M JIOTOBOPHBIX TpeOOBaHMH pa3pemraeTcs
[0 YCMOTPEHHIO YIIPAaBOMOYEHHOTO JINIA, 4 B KAKMX — HA OCHOBAHUH 3aKOHOAATEIBHBIX
MpeaICaHui.

KunioueBble ci10Ba: cTpaxoBareib, CTPaXOBIINK, KOHKYPEHIHS TpeOOBaHU, cyOpo-
rauys, perpecc, Bo3MeleHe yiepoa, CTpaxoBoe BO3MEIICHHUE.

Statement of the problem. At first
glance, the situation is not difficult when
the person is damaged as a result of the un-
lawful behaviour of third parties, which is
also the insured event. However, because
at that “mechanisms are included” of both
insurance (contractual), and tort law,
emerge some problems, both theoretical
and practical nature.

The relevance of the research topic.
In the current national legislation there
are no general provisions on the “coex-
istence” of contractual and tort claims
under circumstances, where a person is
damaged as a result of the unlawful be-
haviour of third parties, which is also

the insured event. Judicial practice also
does not give an unambiguous answer to
the question, in which cases the competi-
tion of tort and contractual claims are per-
mitted at the discretion of the authorized
person.

Status of research. This problem was
not the subject of research by Ukrainian
scientists. The few articles devoted to it
concern, as a rule, only the amount of in-
surance payments and the subject compo-
sition of the legal relations of insurance.

The object of the article is the sys-
tem of claims arising from this purpose,
in a projection on various types of insur-
ance contracts: property insurance, life
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and health insurance, insurance of civil
liability.

The purpose of the article is
the answer to the question in which cas-
es the competition of tort and contractu-
al claims are permitted at the discretion
of the authorized person, and in which —
on the grounds of legal regulations.

Presentation of the main material.
If the person insured its property from
damage by a third party, then when the in-
sured event occurs, in the victim arise two
claims at the same time: on compensation
of damage under the tort liability and on
effecting of insurance payment within
the insured amount under the insurance
contract. In fact, we are dealing with
competition of claims (better known in
the scientific literature as ‘“competition
of complaints”). Often under the compe-
tition of claims is understood a situation
when as a result of the same unlawful be-
haviour, occur and exist in parallel several
legal rights which have the same purpose
and are directed to the same subject (it is
a competition in a narrow sense).

In certain situation the victim has two
rights of claims, aimed at the satisfac-
tion of the same interest (compensation
of damage), but are directed to different
debtors (the delinquent and the insurer).
Realizing one of these rights leads to
the termination of the other, if the inter-
est, which is mediated them, and fully
satisfies in the exercise of the first com-
peting rights. So, here we are talking
about the competition in the broadest
sense. For example, soviet scientists,
such as A.Yu. Kabalkin and V.P. Mozolin
adhered such view on the phenomenon
of competition of claims, defining it both
through the selection of the most appro-
priate respondent (the consumer’s right to
choose between the producer and the sell-
er in the trade of the goods of substand-
ard quality), and through the choice
ofthemostsuitableforthepresentationofthe
claim (contractual or tort claim against
the manufacturer/seller in the case of dam-
age to purchased goods of substandard
quality) [1].

First of all, it is necessary to de-
termine whether has the victim right
(the policy holder) to choose to whom
go with the claim in case of damage
to his property: to the delinquent or to
the insurer. Because we are talking about
the implementation of the subjective civ-
il rights (the right of claim to the insurer

and the right of claim to the delinquent),
then is triggered the principle of auton-
omy of will of the authorized person.
In accordance with this principle, sub-
jects of civil-law relationships exercise
vested civil rights at their discretion. In
other words, nobody except the hold-
er of the right can resolve the problem
about implementation or non-implemen-
tation of subjective civil rights, and about
the time when this right should be exer-
cised. Thus, in the abovementioned case,
the following behaviours of the authorized
person are possible: 1) the policy holder
refers only to delinquent and he does not
implement the right which arising under
an insurance contract; 2) the policy hold-
er puts a contractual claim for payment
of insurance compensation. After such
payment in the insurer arises right of sub-
rogation with respect to causer (the subro-
gation, as we know, is called the transfer
from the policy holder to the insurer, who
has paid insurance compensation with-
in amount paid of the right to claim that
the policy holder has to the person, who
caused the damage); 3) in the case of fail-
ure of the insurance compensation (it is
limited by the size of the insured amount)
the policy holder in the future refers also
to the delinquent and receives the dif-
ference between the amount of damage
and the amount of insurance compensa-
tion. In the insurer arises the right to refer
to the causer by way of subrogation.

Of course, specified list of behav-
iours is not exhaustive, but whichev-
er option will be choose by authorized
person, always comply with such rules
of “concentration” in his respective con-
tractual and tort claims: 1) the policy
holder himself determines which right to
implement; 2) if the policy holder realizes
both the rights to the extent that the se-
quence of such realization is defined by
him; 3) in the insurer in the case of pay-
ment of insurance compensation occurs
the right to subrogation against the causer
in the amount of insurance payment; 4)
the exercise of rights by the policy hold-
er cannot bring to his unjust enrichment,
and thus — to increase the volume of de-
linquent’s liability.

However, the abovementioned rules
of “coexistence” of contractual and tort
claims concern only to property insur-
ance contracts. Life and health insur-
ance (private insurance) is based on
different principles. In the case of dam-
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age to life and health also parallel exist
two obligations: contractual and tort, but
in this case the competition of claims
does not arise. Insurance payment under
a contract of personal insurance is made
regardless of compensation of damage.
In other words, if the individual insured
life and health from damage, then when
the insured event occurs, the victim is not
free of the possibility to obtaining of in-
surance payments and compensation from
the guilty person. Accordingly, the subro-
gation in personal insurance is excluded.

In favour of the last statement in
the literature two arguments are giv-
en, which you should accept. First
of all, attention is directed to the fact that
the change of the creditor is not allowed in
the obligations, which are closely associ-
ated with identity of the creditor, but such
obligations arise in causing of damage to
life and health. Secondly, under the con-
tract of personal insurance the insurer’s
obligation to pay the insured amount is
not aimed to compensation of damage, if
is the case in property insurance. The size
of the payment is irrespective to the real
expenses of the victim to the recovery,
such as his health, and depends on the size
of the insured amount specified in the con-
tract [2].

As for the system of claims that arise
in cases where there are liability insur-
ance contracts, it differs both from life
and health insurance and property in-
surance. Here between the policy holder
and the third party (the victim) arise tort
relationship (at that the creditor is not
the policy holder, and a third person —
the victim), as well as there are contrac-
tual relations between the policy holder
and the insurer (the creditor — the insurer).

The first question that should be deter-
mined: what place is given to the victim
in a contractual relationship (the person
who was damaged by the policy holder).
The answer depends on can we qualify
the liability insurance contract as a con-
tract for benefit of third person. In the lit-
erature has not developed a unified point
of view on the matter. For example, some
scientists stand their ground that a liability
insurance contract under any circumstanc-
es cannot be considered as the contract for
benefit of third person, because benefi-
ciary in such contract is assigned not by
the will of the parties, as in the classic
structure, but mandatory by law [3]. Other
researchers, on the contrary, believe that
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the liability insurance contract should
be recognized as a contract for benefit
of third person, pointing to inexpediency
restriction of victim in their ability to ap-
peal to the insurer of delinquent [4].

There is a third point of view, which
is supported by the majority of scientists
and that is the most reasonable. It lies in
the fact that it is necessary to separate two
models of the liability insurance contract:
simple and complex [5]. In a simple mod-
el involves only two persons — the insurer
and the policy holder. The victim remains
outside the framework of insurance rela-
tions and have no right to demand from
the insurer’s payment of compensation.
In a complex model there are: the insur-
er, the policy holder and the beneficiary,
which is always a victim. In this case
the insurance contract is a contract for ben-
efit of third person: the victim is entitled to
demand on the insurer of the delinquent.

The first model is proposed to apply
in cases of voluntary liability insurance
when the insurance contract is a private
matter of its parties, and the victim has
any rights under this contract. Such con-
tract does not pursue socially significant
goals. Its conclusion is due to the personal
need of the policy holder to protect their
interests in case of causing of damage to
another person. The second model of con-
tract is intended to guarantee the com-
pensation of damage to the victim. Under
such conditions the state represented by
the legislator considers that it necessary
to assert more guarantees to the victim
than he has in comparison to the normal
mode. Here, of course, the question is
about the compulsory liability insurance.
Enforcement of the beneficiary in all in-
surance contracts of tort liability, without
exception (in other words recognition
of all such contracts as contracts for ben-
efit of third person) leads to a narrowing
of the principle of contractual freedom
without reasonable foundation, and is rep-
resented an unwarranted intrusion of gov-
ernment into the private affairs of parties
to business transactions [6].

Thus, it turns out that in the case
of damage by the person whose liability
is insured under a contract of compul-
sory insurance, the victim at the same
time has two claims: for compensation
of damage under the tort liability and for
payment of compensation within the in-
sured amount on the content of the con-
tractual obligation. However, the parallel

existence of these rights is not excluded
in cases of voluntary insurance responsi-
bility, when the parties, which are guided
by the principles of contractual freedom,
expressly provide in it the victim’s right
to demand compensation directly from
the insurer and thus use the model of con-
tract for benefit of third person.

On the basis of the foregoing, natu-
rally another question arises: can the vic-
tim, when he is endowed with both rights
of claims, independently determine which
of them he carried out, and thus satisfy
the interest in compensation of damage?
In other words, how should be solved
competition of victim’s rights in this case?

Unfortunately, the current legislation
of Ukraine does not give a clear answer to
this question. The Article 1194 of the Civ-
il Code of Ukraine [7] (hereinafter — CC)
contains only a general statement that
the person, who has insured its civil liabil-
ity in the event of deficiency of insurance
payment (insurance compensation) for
full compensation for the damage to them
is obliged to pay to the victim the differ-
ence between the actual size of damage
and the insurance payment (insurance
compensation).

As one can see, at the legislative level
the standard situation is regulated, when
after causing of damage (for example, oc-
currence of the insured event by M.V.A.)
the victim makes a claim for payment
of insurance compensation to the insur-
er, and then in the event of insufficient
amount of the insurance compensation
pushes claim against the direct delin-
quent, based on the provisions of Article
1166 of the Civil Code. There are many
similar examples in the jurisprudence.

At the same time, it cannot be exclude
the situation, where the victim imme-
diately addresses their claims for delin-
quent. Motives can be different, for which
the victim waives the right to receive
of insurance compensation: the desire to
“punish the delinquent”, an enviable prop-
erty position of the delinquent and so on.

Consider that the victim has a choice
under a contract of voluntary liability in-
surance, which was built on a construc-
tion “for benefit of third person”. In other
words, the competition of rules is allowed
at the discretion of its own. Any legal re-
strictions or theoretical remarks on this
subject are not available.

As for the cases of compulsory in-
surance of civil liability in accordance
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with the decision of plenary assembly
of the High Specialized Court of Ukraine
for Civil and Criminal Cases “On some is-
sues of application of the law by the courts
in resolving disputes about compensa-
tion of damage caused by a source of in-
creased danger” [8, p. 16] on presentation
of claims about compensation of damage
resulting from M.V.A., directly to the face,
who carrying out activities, which is
a source of increased danger, the court is
entitled to involve in insurance company
(insurer), which insured the civil liability
of the vehicle owner only in the manner
prescribed by Article 33 of the Civil Pro-
cedure Code of Ukraine. Here the basis
for refusal in the claim to the delinquent
in the appropriate amount is non-claims
against the insurer under the conditions
for the recovery of damage from him.

The highest court also noted, that
the issue of compensation of damage
by the insurer decided depending on
the consent expressed by him on such
compensation, and performance or failure
to perform under Article 33 of the Law
of Ukraine “On compulsory insurance
of civil liability of owners of vehicles”
[9] the obligations to provide in written to
insurer with whom the relevant contract is
concluded, news about M.V.A. of a stand-
ard form. In the absence of such consent,
caused damage to the victim shall be com-
pensated by the insurer within the stipu-
lated insured amount in the insurance con-
tract. The court of first instance found out
the presence of such consent of the policy
holder and the fulfilment of the obligation
upon notification by the insurer, in this
connection to the case can be attracted
the insurer.

In turn, the Supreme Court of Ukraine
expressed a position in the process of re-
view of judicial decisions based on the une-
qual substantive enforcement, according to
which by virtue of the principle of the free
exercise of the rights and in cases of com-
pulsory liability insurance the victim de-
cides how his interest should be satis-
fied: by addressing claims exclusively
to the person, who caused the damage,
about his compensation; or by recourse
to the insurer, in which the person, who
caused the damage, insured its civil liabili-
ty with a demand for payment of insurance
compensation; or by addressing to the in-
surer and in the future to the person, who
caused the damage, if eligible by Article
1194 of the Civil Code of Ukraine [10].
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In our opinion, the approach of Superi-
or Specialized Court of Ukraine is deemed
warranted as it provides required balance
between the legitimate interests of partic-
ipants in civil law relations. In the case
of satisfaction of claims against delinquent
in the presence of foundations of com-
pensation of damage through the insurer,
the property interests of the policy hold-
er are significantly violated, to whom
the law imperatively obliges to insure
their responsibility.

And the last question, which requires
determine under the outlined topic: Does
insurer have the right of subrogation in
the case of the performance of insurance
payments to the victim by him? The an-
swer of it also does not found clear legis-
lative consolidation. On this subject there
are opposite opinions in the literature.
However, it should support the position
of those scientists, who believe that under
condition of arising subrogation claims in
the insurer subject to the policy holder,
the insurable interest is absent in the pol-
icy holder — he still must pay. In other
words, if such transition was — it would be
contrary to the essence of insurance liabil-
ity, the policy holder would have to pay
insurance payments, to reimburse the vic-
tim’s damage, which are not covered by
insurance compensation, make subroga-
tion payments to the insurer [11].

Separately, it should be noted that
the prevention of subrogation in liability
insurance does not mean inability to use
a different construction — right of legal
recourse. The main difference between
legal recourse and subrogation is that
the right of claim to the delinquent occurs
in the new relationship and a replacement
of the authorized party in the already ex-
isting liability occurs at the subrogation.

The right of legal recourse should arise
with the compulsory liability insurance in
cases prescribed in terms of legislation
and related to violation of the policy hold-
er or insured generally accepted behav-
ioural values (for example, a particularly
dangerous violations in road traffic: caus-
ing of damage under the influence of al-
cohol). In other words, the legal recourse
should be an exception from the general
principle of compulsory liability insur-
ance, according to which the purpose
of the insurance relationship — protection
of interests of both the victim and the pol-
icy holder or insured, who were the delin-
quent. At the legal recourse the legislator

refuses to protect the latter providing it
only to the victim [12]. The legal recourse
performs here kind of penalty function in
relation to the delinquent [13].

The legal recourse in the field of com-
pulsory insurance of civil liability differs
from similar institutions operating in other
civil law relations and, as a rule, not hav-
ing any restrictions. Here the right of legal
recourse is clearly outlined very specific
legal facts, the legislative list of which is
confidential [12] (for example, the Article
38 of the Law of Ukraine “On compulso-
ry insurance of civil liability of owners
of vehicles” [9]).

Conclusions. Based on the foregoing, it
can be concluded that the system of claims
that arise when the insured event occur due
to the unlawful behaviour of third parties,
depending on what interests are insured.
Contractual and tort claims are in all types
of insurance under outlined conditions. In
property insurance such claims are compet-
ing with each other and the creditor (same
as the policy holder) chooses — the order
in which they will be carry out (at his sole
discretion permits competition of such
claims). In the case of payment of insurance
compensation to the policy holder by way
of subrogation the right of claim transfers
to the delinquent. The competition of con-
tractual and tort claims do not arise under
life and health insurance, each of them
can be satisfied regardless of the sec-
ond; the subrogation here is excluded. In
case of voluntary liability insurance with
the application of construction of contract
for benefit of third person, the competi-
tion of claims is permitted at the discretion
of the victim. In the case of compulsory li-
ability insurance in the first place should be
a claim to the insurance company. The sub-
rogation under liability insurance is not
valid, that does not mean the impossibility
of using a different construction — the right
of legal recourse to the compulsory liabili-
ty insurance in statutorily prescribed cases.
Many of discussion matters are not clearly
resolved at the regulatory and legal level;
therefore, the relevant rules must find their
direct consolidation in the current legisla-
tion of Ukraine.
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COBEPHIEHCTBOBAHHUE
ITPABOBBIX OCHOB BOPbbbI
C TEPPOPU3MOM B YKPAUHE

Muiaa XMAPA,
KaHuaaT GuI0co(CKUX HAyK, OLCHT,
3aBeyOIIUi Kadeapoii yrolIOBHOTO MpaBa M MPaBOCYIUs
UBY3 «Mex1yHapOAHbI SKOHOMUKO-TYMaHUTAPHbIN YHUBEPCUTET
uMeHH akanemuka Crenana JleMbsiHIyKa»

AHHOTALIUSA

Cratrhsl TIOCBSIIIEHAa U3YYEHHUIO ITPABOBBIX OCHOB OOPHOBI C TEPPOpPHU3MOM B YKpa-
uHe. O60CHOBaHO, 4TO 3(P(EKTUBHOCTH NEATCIBHOCTH OTHOCHTENIBHO IPEIOTBpAllie-
HUS, BBISABJICHMSA, NPEKPAILCHUS W MUHUMM3ALMU TOCIEACTBUH TEPPOPUCTUYECKON
JEATEIBHOCTH B YKPaWHE HAXOMUTCS B MPSIMOW 3aBUCHMOCTH OT HOPMaTHBHO-ITPABO-
BOTO 00ECIIEUCHHUS TAKOH AEATEIBHOCTH, KOTOPOE, B CBOIO Ouepe/ib, HEOOXOJUMO yCO-
BEPIIEHCTBOBATh. [Ipe/uIokeHbl HANpaBIeHUs COBEPLICHCTBOBAHMS IPABOBBIX OCHOB
GOpBOBI ¢ TEPPOPU3MOM B YKpauHe, cpel KOTOPHIX: IPUBE/ICHIE MOIOKEeHHI 3aKkoHa
Vikpaunsl «O 60pbbe ¢ TEppOpPU3MOMY» B COOTBETCTBHE C TPEOOBAHUSIMH PaTUPHIIUPO-
BaHHBIX YKPAaWHOW MEXyHapOJHbIX HOPMAaTHBHO-TIPABOBBIX AKTOB; HEOOXOAMMOCTH
YETKOTO OIPE/ICNICHHUSI COZICPIKAHUSI TAKUX HOHATHH, KaK TEPPOPH3M, TEPPOPUCTHUYCCKAS
JIeSITENIbHOCTD, TEPPOPUCTHUSCKUI aKT; MPOBeieHNe YHU(DUKAIIMU MTOJIOKeHUH 3aKoHa
Vkpaunsl «O 60pbde ¢ Teppopr3MomM» ¢ 3aKOHOM YKpauHBI 00 YTOJIOBHOI OTBETCTBEH-
HOCTH M JIPYIMMH 3aKOHaMH YKpPaWHBI; BKJIFOUYCHHE YTOJOBHOH OTBETCTBEHHOCTH 32
TEppOPH3M BO Bcex ero (opMax M MPOSBICHUSX, ONPEACIEHHBIX MEXKIyHAPOIHBIM CO-
0011eCTBOM, B YTOJIOBHBIH KOJEKC YKPaUHBI U T. II.

KuroueBble cjioBa: TeppopH3M, TEPPOPUCTHYCCKUI aKT, TEPPOPUCTHYECKAs Jesi-
TEJILHOCTh, HOPMATHBHO-IIPABOBOE 00ECIIEUEHUE, YCOBEPIICHCTBOBAHME PABOBbIX OC-
HOB, O0pB0a ¢ TEPPOPU3MOM.

IMPROVING THE LEGAL FRAMEWORK
FOR FIGHT AGAINST TERRORISM IN UKRAINE

Mila KHMARA,
PhD in Philosophy, Associate Professor, Head of the Criminal Law and Justice Chair
at “Private Higher Educational Establishment “International University of Economics
and Humanities named after Academician Stepan Demianchuk”

SUMMARY

The article is dedicated to the study of the legal foundations of the fight against terrorism
in Ukraine. It has been substantiated that the efficiency of the activities aimed at preventing,
detecting, terminating and minimizing the consequences of terrorist activity in Ukraine di-
rectly depends on the normative and legal provision of such activity, which in its turn needs
to be improved. Directions of improvement of the legal basis of the fight against terrorism in
Ukraine have been proposed, among them there are the following: bringing the provisions
of the Law of Ukraine “On Fight against Terrorism” in line with the requirements of interna-
tional normative legal acts ratified by Ukraine; the need for clear definition of the concepts
terrorism, terrorist activity, terrorist act; unification of the provisions of the Law of Ukraine
“On Fight against Terrorism” with the Law of Ukraine on Criminal Liability and other laws
of Ukraine; the inclusion of criminal responsibility for terrorism in all its forms and manifes-
tations defined by the international community to the Criminal Code, etc.

Key words: terrorism, terrorist act, terrorist activity, regulatory support, improving
the legal framework, fight against terrorism.

IMocranoBka mpobiemsl. [Ipobrema
GOpBOBI ¢ TEPPOPH3MOM BCE Halle CTaHO-
BUTCS IPEIMETOM OOCYKICHHUS CPEJIH T10-
JIUTHKOB, MTPAKTHKOB, TEOPETHKOB KaK Ha
MEXKIyHAPOIHOM, TaK M Ha HAIMOHAIb-

HOM ypOBHsX. B wactHocTH, emé B MapTe
2016 rona rmaa EBporiona Po6 Yaitapaiit
Ha BCTpPEYE MUHHCTPOB FOCTHIMH CTPaH-
uyieHoB Espomneiickoro Coro3a B Bprocce-
ne 3asBmII, uTo EBpomna okasanacek mepexn



