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AHHOTAIUS

Crarbs MOCBAIICHA HAyYHO-IIPAKTHYECKOMY HCCIICIOBAHHIO JICITEIBHOCTH OPraHOB MPOKYparypsl B chepe Haazopa 3a cobiro-
JICHUEM 3aKOHOB IPH MCIIOJHEHHH CyIeOHbBIX PEIICHHUH MO YIOJOBHBIM JieJIaM B OTHOIIEHHUH HECOBEPLICHHOJIETHUX B COBPEMEHHBIX
ycnoBusix. PaccMoTpena 1esTenbHOCTh IPOKypopa B ONPEAEIEHHOI chepe, KoTopast SIBISeTCs KOHCTUTYIMOHHOH (pyHKIIHeH.

KiroueBbie ciioBa: KoHcTuTynust YKpauHbl, yroJOBHO-UCIIONMHUTENILHOE 3aKOHOIATEIbCTBO, IPOKYpaTypa, Ha30p 3a coOmoze-
HHMEM 3aKOHOB IIPH UCIIOJIHEHUH CyACOHBIX PELICHUH 110 yrOJOBHBIM JIC/IaM.
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SUMMARY

The article is devoted to the scientific and practical study of the activities of the prosecutor’s office in the sphere of supervision
over observance of laws in the execution of judicial decisions on criminal cases concerning minors in today’s conditions. The activity
of the prosecutor in a certain sphere, which is a constitutional function, is considered.
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IMocranoBka mpodaemsbl. /[lestens-
HOCTh IPOKypoOpa B ONpenenéHHON ce-
pe, KoTopast SIBISETCSI KOHCTHTYIIMOHHOM
(hyHKIEH, a IMEHHO Ha/130p 3a coluiozie-
HUEM 3aKOHOB IIPY UCIIOJIHCHUM HakKasza-
HU B OTHOIIICHUH HECOBEPIICHHOICTHHX,
KaK OTAEJIbHOE HAIlpaBJICHHE HaI30PHOMN
JIESITENBHOCTH MTPOKYPOpPa UMEET BAXKHOE
3Ha4YEHHE JUIs COOIIFOAECHNS HOPM YTOJIOB-
HO-HCIIOJTHUTEIBHOTO 3aKOHOAATEIbCTRA,
pEMIaMEHTUPYIOIUX MOPSIIOK U yCIOBUS
UCIIOJIHEHUSI HaKa3aHHUH, CIOCOOCTBYS 10-
CTIKEHUIO LIEJTN HaKa3aHUsI TAKUX OCYXK-
NEHHBIX — UX UCTIPABIICHUIO, BOCITUTAHUIO
U couuanbHOM peabunuranuu. Takxe nc-
CJIEJOBAHO, YTO IIPOKYPOPCKUI HAL30D 32
COOJTIOICHNEM 3aKOHOB IIPH HCTIOTHEHUH
HaKa3aHUIl B OTHOLIICHNH HECOBEPIIECHHO-
JIETHUX MMEET BAXKHOE 3HAYCHHE B ITIPO-
(hmITaKTHKEe TIOBTOPHBIX NPECTYIIICHUH,
COBEPIICHHBIX TTOJIPOCTKAMH, H SBISETCS
rapaHTOM COOJIOJICHUSI UX TIPaB U 3aKOH-
HBIX UHTEPECOB.

AKTyaJIbHOCTh TeMBbI HCCJIeI0Ba-
HHsl. JlesATenbHOCTh OpraHoB MPOKypa-

Typsl B cepe Ham3opa 3a COOMIONCHHEM
3aKOHOB IIPH HCIIOMHEHNH CyAEOHBIX pe-
IICHUH TI0 YTOJOBHBIM AeiaM 4éTko Oa-
3upyercst Ha HopMax Koncturym Yipa-
nHBL. 3akoHOM YKpanHbl «O BHECEHUH
n3MeHennii B Koncruryiuio Ykpaussl (01-
HOcHTenbHO TpaBocynus)» Ne 1401-VIII
or 02.06.2016 npoxyparypa oOTHeceHa
k paszneny «lIpaBocynue», a Takxke Kon-
CTUTYLUS] YKpauHbl JONOJHEHA CTaTbEM
131-1, cormacHo KOTOPOH ompeneneHbl
TIOJTHOMOYHSI IPOKYpaTyphl. DTUM ke 3a-
KOHOM ompeenéH MyHKT 9 paznmena XV
«IlepexomHble TOJIOKEHUS», KOTOPBII
perIaMeHTHPYET, UTO MPOKypaTypa Mpo-
JOJDKAeT BBIOJIHATH B COOTBETCTBUH
C JEHCTBYIOMIMMH 3aKOHAMH (DYHKITHIO
Haa30pa 3a COOIIONEHUEM 3aKOHOB IIPH
WCTIOIHEHNU CyAEOHBIX pEIIeHUH 10
YIOJIOBHBIM JieNlaM, HpH TIPHUMEHEHUHN
JIPYTHX Mep NMPUHYIUTEIHEHOTO XapakTe-
pa, CBSI3aHHBIX C OTpaHWYCHUEM JIMYHOI
cBOOO/IBI TPAXK/aH, 10 BCTYIIJICHHS B CHITY
3aKOHA O CO3[AaHWUU JBOHHOM CHCTEMBI
PETYNAPHBIX TEHUTEHIIMAPHBIX WHCIIEK-

LU, IOCKOIBbKY B YKpauHe 10 CUX IIOp HE
COo3laHa JBOWHAs CHCTEMa PEryJspHBIX
MCHUTCHLUAPHBIX HMHCIEKIMH, OpraHbl
HPOKYpaTyphl OCYIIECTBIISIOT BEIIICYKa-
3aHHYIO HaZI30pHYIO (DYHKIIHIO.
OCOoOCHHOCTD JIESTEIILHOCTH IIPOKY-
paTypsl B cepe Haa3opa 3a coOMOIeHH-
€M 3aKOHOB IIPU HCIIOJIHCHUH CYyAEOHBIX
pelIeHHi TI0 YrOJIOBHBIM JiellaM B OTHO-
IICHUU HECOBEPLICHHOJIETHUX, 0e3yCII0B-
HO, SBJISCTCS HEOThEMJIEMBIM HHCTUTY-
TOM YroJI0oBHOTo npasa. Ero npumenenue,
KaK TI0OKa3bIBaeT HCTOPUYECKHH OIIBIT,
ObUTO ¥ OCTaéTCsi HEOOXOAMMBIM HHCTPY-
MEHTOM TMOAAEpXKaHUsd M obecredeHus
IPaBONOPsIKAa U 0E30MacHOCTH B 00IIe-
CTBE, OXPaHBI IPaB U HHTEPECOB BCEX CO-
[UAIBHBIX TPYII U KaXIOTO YelIOBeKa,
B 4acTHOCTH. ONHAKO 3TOT MHCTPYMEHT
CJIOJKHBII M OIIACHBIN, JOJDKHOE €ro IPH-
MeHeHHe TpeOyeT OrPOMHBIX COLUAIbHBIX
U DKOHOMHYECKHX 3aTpar, a HeJOCTaTKH
B YTOJIOBHO-HCIIOJHHUTEIBHOH IOIHUTH-
K€, HECOONIOCHNE 3aKOHOJATEIbCTBA
B cdepe HCIOIHCHUS HaKa3aHWH MOTyT
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HAHECTH HEMONPABUMBIA BPe]] JTUIYHOCTH
OCYKIEHHOTO HECOBEPIICHHOIETHETO
WIA ero ONM3KOMY OKPYKEHHIO H, KaK
ciencTBue, obmecTBy B nesnoM. Ocoboro
BHUMAaHUS CO CTOPOHBI TOCY/IapCTBa Tpe-
OyeT TOJMTHKA ¥ MPAKTHKA HPHUMEHEHHUS
HaKa3aHUH B OTHOIICHUH HECOBEPIICHHO-
JIETHUX C Y4ETOM WX JIMYHOCTHOHM He3pe-
JIOCTH, BBICOKOTO YPOBHSI BHYIIAEMOCTH
U TIOBBIIICHHOW YS3BHMOCTH K COLIUAITb-
HBIM HEYPSITULIaM.

Leab ucciaenoBanus. Llensio crarbu
SIBJISICTCSI OTIPEIeTICHHE CYIIHOCTHU ASSITeIb-
HOCTHU OPraHOB MPOKYPaTypsl B chepe Hajl-
30pa 3a COOJEOICHUEM 3aKOHOB IIPH MCTION-
HEHUH CYAEOHBIX PEIICHU MO YTOIOBHBIM
JlelaM B OTHOIICHHH HECOBEPIICHHOIET-
HUIX.

MeTtonbl. [l uccnenoBanus 0coOCH-
HOCTEH JesITeNIbHOCTH OpraHOB IPOKYpa-
TYpel B cepe Haazopa 3a COONIONEHHEM
3aKOHOB ITPU UCIIOJTHEHNH Cy/IeOHBIX perie-
HU{ 110 YTOJOBHBIM JieJlaM B OTHOIICHUH
HECOBEpILCHHOJIETHUX OblIa TpPHMEHEHa
cucTeMa OOILIMX U CIIENUATbHBIX METOIOB
FOPU/INYECKOI HAyKH, CPEIU KOTOPBIX Clie-
JIyeT OTMETHTH (POpPMaTbHO-IOPUIITIECKHH,
CPaBHUTEILHO-TIPABOBOM, JIOTWYECKUH, a
TAKOKe METOJ CHUCTEMHOIO CTPYKTYPHOTO
aHanm3a.

H3no:xeHHe OCHOBHOIO MaTepHaJa.
Jnst obecrieueHust B YKparHe HaIeKaIei
peanu3aii  3a1a4  YrOJOBHO-HCIIOHH-
TENHFHOTO 3aKOHONATENIhCTBA, COOMIONCHNUS
MIPUHIAIIOB UCIIOJIHEHUSI M OTOBIBAHMUSI Ha-
Ka3aHWH, B TOM YHCIIC B OTHOIIICHUN HECO-
BEPILEHHOJIETHUX, CO3/1aH U (PyHKIMOHUPY-
€T COOTBETCTBYIOLLIUI IPaBOBOI MEXaHU3M,
KOTOPBIM PYKOBOJICTBYIOTCSI TOCYIapCTBEH-
HBIE YUPESXKJIEHUs (OpraHbl WK JTOJDKHOCT-
HBIE JINIIA), HETOCYIAPCTBEHHBIE CyOBEKThI
U MEXIOCylIapCTBEHHbIE (HaIHAIMOHAb-
HBIC) HHCTUTYTHI, IPEyCMOTPEHHBIE B IV1a-
Be 4 YronoBHO-ucnonHuTenpHoro Kogexca
Vipauns! (nanee — YUK Yipautsi), a Tak-
JKe caMd OCYXIEHHbBIE B MOpsiIKe ab3ara
3 4. 1 cr. 8§ YUK VYkpaunsl

K rocymapcTBeHHBIM cpefcTBaM o0e-
CIICYCHUSI 3aKOHHOCTH B c(epe yroynos-
HO-HCTIOJIHUTENGHBIX ~ OTHOIICHHH  TIPH-
HAJUIOKUT TIPOKYPOPCKHH Ham30p Kak
crierpudeckas  GopmMa  JIeITeTEHOCTH
OpraHOB INPOKYpaTypbl, HANPaBICHHOH Ha
MIpeyTpeXICHNe, BBISBICHHE W yCTpaHe-
HHUE HapyIIeHUH 3aKOHOIATENbCTBA YKpa-
WHBI, BOCCTaHOBJICHUSI HAPYIICHHBIX TIPaB,
YCTaHOBJICHHS] BUHOBHBIX JIUII M TIPUBIICYE-
HUS MX K TPETyCMOTPEHHON 3aKOHOM OT-
BETCTBEHHOCTH [7, ¢. 5].

B coorBerctBuu co crarséii 131-1 Kon-
CTUTYLIMM YKpauHbl IIPOKyparypa oOCy-
IIECTBIISET:

1) momnmepxanue IyOIMYHOTO OOBH-
HEHHS B Cy/ie; 2) OpraHHM3aluio U Mporiec-
CyaJIbHOE PYKOBOJICTBO JOCYIEOHBIM pac-
CIIC/IOBAHMEM, PEIICHHE B COOTBETCTBHU
C 3aKOHOM JIPYTHX BOIIPOCOB B XOJI€ yTOJIOB-
HOTO IPOM3BO/ICTBA, HA/I30p 32 HEIVIACHBIMU
U JIPYTHMH CJIEJICTBEHHBIMH M PO3BICKHbI-
MU JICUCTBUSIMM OPTaHOB IIPaBOIOPSKA;
3) NpeICTaBUTENBbCTBO HMHTEPECOB TOCY-
JIapCTBa B Cy/l€ B HMCKIIOYMTENBHBIX CITy-
Yasgx ¥ B IOPSKE, KOTOPBIE OIPEIEICHBI
3akoHOM. BMmecTe ¢ Tem, Kak OTMedanoch
BBIIIE, CONIACHO MYyHKTY 9 pazmema XV
«[lepexonusre monoxeHns» Koncrurynum
YKpauHbl TPOKypaTypa IpOAOIDKAET BbI-
TIOJTHATH B COOTBETCTBHH C ICHCTBYIOIHMH
3akoHamMu (DYHKIMIO Haz30pa 3a coOmoze-
HHEM 3aKOHOB TIPY MCIIOTHEHNH CYJIeOHBIX
PEIICHHUIT TT0 YTOIOBHBIM JIeJIaM, TPH TpH-
MEHEHUH JPYTHX Mep IPHUHYIUTETHHOTO
XapakTepa, CBS3aHHBIX C OrpaHUYCHHEM
JIMYHON CBOOOZIBI IPAXK/IaH.

OTa HaJ30pHAs AEATEIBHOCTh COIIac-
HO MyHKTY 4 4. 1 cT. 2 3akoHa YKpauHbI
«O mpokyparype» OTHeceHa K (yHKIUSIM
npokypatrypbl. Takum oOpazom, ocymiect-
BIICHHE HA/30pa B 3TOil cdepe sBIseTCS
KOHCTUTYIIMOHHON (pyHKIIMEI U MCKITFOUH-
TEJIBHOU KOMIIETCHIMEH IIPOKYpaTypbl KaKk
TOCYAapCTBEHHOTO oOpraHa. Peanmsanms
9TOH (YHKIMH 00ECIICINBACTCS B ONIpesie-
NEHHOM o0NacTH eIMHON Haa30pHOH nes-
TEIBHOCTH OPraHoB IPOKYpPaTyphl, 0c000e
MECTO B KOTOPOH OTBEIEHO Haa30py 3a
coOIIoIeHNEeM 3aKOHOB TIPU HCIOIHCHUN
CYIEOHBIX pelIeHHi TI0 YTOJOBHBIM Jie-
JaM (TIPOM3BOACTBAX) B OTHOLICHWH He-
COBEPIICHHOJIETHUX U IPUMEHEHUH K HUM
JPYTUX Mep NPUHYIUTENBHOTO XapaKTepa.
B 3TOM KOHTEKCTE ClleayeT OTMETHTD, YTO
B pe3yJbrare MpOBEJCHHS CTPYKTYPHBIX
u3MeHeHuit B ['eHepanbHON MpoKyparype
Vkpaunsl B 2012 rogy BHepsble 3a Bpemst
CYIIECTBOBAHUSI OPraHOB IPOKYpaTypsl
00513aHHOCTH TI0 KOMIUICKCHOIl 3amuTe
1paB U cBOOOJ AeTeil BO3T0KEHO Ha CTPYK-
TYpHOE TIOZIpa3/ie]IecHHe, CEeroHsl NMEHye-
MO€ YIPaBJIEHUEM IOBEHAIbHOM IOCTHIUH.
B pamkax mnocneaHero (yHKIMOHHPYET
OT/eNT BBINONHEHHUS (YHKOWI TpoKypa-
TYpbl B OTHOIICHHH HECOBEPIICHHOJET-
HHX, TOIABIINX B KOHQIMKT C 3aKOHOM,
B KOMIIETEHIIUIO KOTOPOTO TaK)Ke BXOIUT
OCYILECTBIICHHE HaJ30pa 3a COOJIOICHU-
€M 3aKOHOB IPU HCIOJIHEHUM HaKa3aHWH
B OTHOLICHUHM HECOBEPIICHHOIETHHX, KO-

TOPBIH U ABIAETCS MPEAMETOM HCCIIE0Ba-
HUS B 9TOU CTaThe.

B MecTHBIX W perHOHAIBHBIX IIPO-
KypaTypax HaJ30pHYIO JESTeIbHOCTh 3a
COOMIONIEHNEM 3aKOHOB B JJAHHOM HaIpaB-
JIHHUH OCYIIECTBISIIOT CIICNUAIBGHO YITO-
HOMOYEHHBIE TPOKYPOPHI (CIIeIHaIH3arus
OpraHoB MPOKYpaTypbl IO 3aIlUTe IpaB
u cBoOOK AeTel Haubosee IMOJHO OTBEYa-
€T eBPOIECHCKUM MPHHIUIIAM IOBEHAIBHOM
IOCTHIMH, KOTOpasi BHEAPEHa B Pa3BUTHIX
cTpaHax Mupa, onobpena IlpencraBures-
ctBoM porna KOHUCE® B Vkpaune u npy-
THMH MEXK/IyHapOIHBIMU HPABO3AILUTHBI-
MU UHCTUTYTaMH).

PackppiBas CylIHOCTH Hag3opa 3a CO-
OMIOCHNEM 3aKOHOB IIPH  HCTIOIHEHUH
HaKa3aHU B OTHOIICHWH HECOBEPIICH-
HOJICTHHUX, MPEXJIE BCErO0 OTMETUM €ro
MECTO B TIpoliecce Hajazopa 3a coOmome-
HHUEM 3aKOHOB TIPY MCTIONHEHUH CyNeOHBIX
pelieHnii Mo YToJIOBHBEIM JiefiaM (IIPOm3-
BOJICTBaX) B OTHOIICHWHM HECOBEPIICHHO-
JIETHUX U HPUMEHEHUN K HUM JIPYTHX Mep
MIPUHYIUTENBHOTO XapakTepa. Y4HThIBas,
YTO Ul pealu3alM Haka3aHud U Mep
NPUHYXX/JICHUSL YCTAHOBJICHBI Pa3JIMYHbIC
IIPaBOBbIE OCHOBAHUS M BBIIOJIHAIOTCS OHU
Pa3IMYHBIMU TOCYIAPCTBEHHBIMH OpraHa-
MH U YYPESKACHUAMH, B Hay4HOH IOpHIU-
YEeCKOU JIUTEepaType SBISETCS YCTOSBIICHCS
TOYKAa 3PEHUs] OTHOCUTENIBHO Ppa3IeNeHUst
yKa3aHHO#1 chepbl MPOKYPOPCKOro Ha30pa
Ha CJIE/TyIOIINE COCTABIIIONINE:

— Haz30p 3a COONIONEHHEM 3aKOHOB
TIPU WCTIONHEHUN CYJACOHBIX pPEIICHUH I10
YTOJIOBHBIM TIPOU3BOZICTBAM (1enam) (Wi’
HaJ30p 3a COOIOEHNEeM 3aKOHOB TIPH HIC-
TIOJTHEHHUH YTOJIOBHBIX HAKA3aHHH);

— HaJ130p 3a COOIIOICHUEM 3aKOHOB IIPH
MPUMEHEHUH JPYTUX (KpOME YTrOJOBHBIX
HaKa3aHWi) Mep MPUHYAUTEILHOIO Xapak-
Tepa, CBSI3aHHBIX C O'PAHUYEHHUEM JINYHOM
cBoOOsIBI rpakiaH [8, c. 21; 9, c. 40].

B cBOI0 04epesib BHYTPH yKa3aHHbIX CO-
CTaBJISIOLINX BBIIEISIOT CAMOCTOSTEIIBHBIC
Y4acTKH padOThbl, KOTOpbIC OIPEACIISIOT
OT/IETIbHBIE HATPABICHUS POKYPOPCKOTO
Hag3opa. Hampumep, oTnenbHBIM Hampas-
JICHHEM HaJ130pa 3a COOIOCHNEM 3aKOHOB
TIPY UCTIONTHEHNN HAaKa3aHMH B OTHOIICHNUH
HECOBEPIIEHHOJIETHUX OyZIeT HaI30p 3a Co-
OMOIeHNeM 3aKOHOB TIPH MICTIOJHEHUH Ha-
Ka3aHWH, He CBS3aHHBIX C JIMIICHUEM CBO-
0O0ZIbI, MCXOMSl M3 3HAYMTEIHEHOW pPa3HUIBI
B CTENeHU IPABOOTPAHUUYCHHUH OCYKIEH-
HBIX U OCOOCHHOCTEH MOps/Ka U YCIOBUI
UCIOJIHEHNS HAKa3aHWM, CBSI3aHHBIX U HE
CBA3aHHBIX C JIMIIEHHEM cBOOOIBL. Kpome
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TOTO, JUISI KayKIOTO M3 ITUX Pa3HOBHIHO-
CTell HaKa3aHUH CyLIECTBYET CHELUAIbHAS
3aKOHOZATeIIbHAsI 1 MTO/I3aKOHHAs 6a3a.

OCHOBaHMEM OCYIIECTBIICHHUS IPOKY-
POpPOM HaJ[30pa 3a COONIONECHHUEM 3aKOHOB
TP MCTIONTHEHUN HAKa3aHWI B OTHOIICHUH
HECOBEPILCHHOJIETHUX SBJISAETCS ITYHKT 9
pasnena XV «llepexonHble MONOKEHUSD
Koncrturyuuu VYkpaussl, m. 4 4. 1 ct. 2,
m.24.1ctr.9,cr. 26 3akoHa Ykpaunsl «O npo-
Kyparype», cT. 22 YUK Ykpaunsl, ct. 17 3a-
koHa YkpauHbl «O0 opraHax u Ciyx0ax 1o
JienaM JIeTei U CrelHalIbHBIX YUPEeKIICHH-
X JUISL IeTeld», JPYrue 3aKOHOJATENbHBIC
aKThl U TIpuKa3bl [ eHepanbHOro mpokypopa
Vkpaunsbl, B yacTHocTH «O0 OpraHusanun
JIEATENPHOCTH OPTaHOB IPOKYpaTyphl IO
3alIuTe MpaB W CBOOOA NeTei» oT 6 me-
kabpst 2014 Ne 16rH m «OO6 opranuzanuu
HPOKYPOPCKOTO Haa30pa 3a COOMIOIEHUEM
3aKOHOB TIPH HCIIONHEHWN CYIEeOHBIX pe-
IIEHUH TI0 YTOJIOBHBIM JIeNIaM, a TaKoKe TPH
MPUMEHEHUH JIPYTHX Mep IPUHYUTEIBHO-
TO XapakTepa, CBSI3aHHbIX C OrpaHUMYCHHEM
JIMYHOUM cBOOOABI Tpakaan» ot 20 arpernst
2016 Ne 161.

Heas u 3apaun. [Ipokypopckuii Han-
30p — 3TO Kareropuu, TECHO CBSI3aHHbIC
MeXIy co0Oi, HO BCe-Taku pasHble. Tep-
MHH «Ie/b» 0003Ha4aeT TO COCTOSIHHE,
JIOCTUYb KOTOPOTO CTPEMUTCSI CYOBEKT Jie-
SITETTFHOCTH, KaK Pe3yNbTaT WIH HAeaIbHOe
MPEIBOCXUILIEHHE PE3YIIBbTaTa, HA JOCTIKE-
HHE KOTOPOTO OPHUEHTHPOBAHBI JCHCTBHS
[11, c. 67-75].

[pu onpenenenyy ey Ha30pa B che-
PE€ YTOJIOBHO-HICTIONHUTENBHBIX OTHOIICHHI
creyeT o0paTtuThes K CT. 1, 36 3akoHa Yipa-
uHbI «O IPOKYpaType» 1 y4HTHIBATH T10JI0-
JKeHusI CT. 26 3Toro 3akoHa. B rienom MoxxHO
OTMETHTb, YTO LEJIb HaJ30pa 3a coOmoze-
HHEM 3aKOHOB NPU MCTIOIHEHNH HAKa3aHUH
B OTHOIICHHH HECOBEPILCHHOJICTHUX CO-
CTOMT B YTBEP)KICHUM BEPXOBCHCTBA MPaBa
Y 3aKOHHOCTH M YKPETUICHUH [IPABOIIOPS/IKA
B COOTBETCTBYIOLIEH cepe YroIOoBHO-HC-
MIOJTHATENBHBIX TIPABOOTHOIICHUN. 3amada
MPOKYPOPCKOTO  HAaA30pa IO CPABHEHHIO
¢ Tenbio OoJiee KOHKPETHA; MX BBITTOITHEHNE
o0ecrieunBaeT JOCTIKEHHE IIEITH TPOKYPOp-
cKxoro Hajg3opa. K duciy OCHOBHBIX 3amad
Ha30pa 3a COOMIONIEHNEM 3aKOHOB TIPH HC-
[OJIHCHUM HAKa3aHW{ B OTHOLICHWH HECO-
BEPIICHHOJIETHUX OTHOCSITCST:

— CBOEBPEMEHHOE BBISIBJICHHE
U yCTpaHEHHE HapyILEeHUH MopsiKa 1 yCIIo-
BUI MICTIOJIHEHUS U OTOBIBAaHUS HAKa3aHUH,
YCTAHOBJICHHBIX ~ KPHMMHHAJILHO-UCIIOHHU-
TEJIbHBIM 3aKOHOJIATENIbCTBOM,;

— BOCCTAHOBJICHHE HApPYIICHHBIX IPaB
1 3aKOHHBIX MHTEPECOB OCYXKIEHHBIX, MH-
TepecoB 00IIEeCTBa U TOCYAAPCTBa;

— YCTaHOBJICHHE BCEX OOCTOSITEIIHCTB
HapyIICHHS
3aKOHO/IATeJIbCTBA MO BBIMIOJHEHHUIO HaKa-
3aHMH ¥ MPUHSATHSI COOTBETCTBYIOIINX MEp
JUIs IPUBJICUCHUS] BUHOBHBIX JIMIL K yCTa-
HOBJICHHOW 3aKOHOM OTBETCTBEHHOCTH;

— BBIABICHUE JETEPMHHAHT Hapylle-
HUH  YrOJIOBHO-MCIIOIHUTEIBHOTO — 3aKO-
HOJATENbCTBA [0 BBINOJHEHUIO HakKasa-
HUI M IDPUHATHE MEpP M0 MX YCTPAHEHHIO
[11,¢.79].

3aMeTuM, YTO 3TH 3a/a4dl SBIAIOTCA
OOLIMMH IS HaIIpaBJIeHHs IPOKYPOPCKOi
HaJ30pHOM JeATENbHOCTH, pPaccMaTpuBa-
IOTCSL ¥ MOTYT OBITh KOHKPETH3HPOBAHBI
B 3aBHCHMOCTH OT OOBEKTOB Haa30pa MIIH
Pa3HOBHAHOCTEH  HAaKa3aHWH  HECOBEp-
[IEHHONETHHX. {711 pacKpBITHS CYITHOCTH
MIPOKYPOPCKOTO Haj30pa 3a COOMIOICHIEM
3aKOHOB TIPH MCIIOJTHEHNH HaKa3aHUH B OT-
HOIICHUH HECOBEPIICHHOJIETHUX BAXKHOE
3HAUEHHUE MMEET U OIpPEENICHNE €ro Ipel-
MeTa U 00beKTa (0OBEKTOB).

B oreuectBeHHOll Hayke, orpenenss
00BEKT TIPOKYPOPCKOTO HaJ30pa, HpHMe-
HSIOT NPEUMYIICCTBEHHO CYETHBIM TOAXO],
COIIaCHO KOTOPOMY JAIOT OIpEAeNEHHBIH
NepeyeHb OpraHoB, YUPEKICHUH, oOpra-
HU3AUMA W Jul (FOPUIMYECKUX, (usu-
YECKHX), HAa KOTOPBIX PAaCHpPOCTPAHSICTCS
KOMIIETEeHIMsL TpoKyparypel [13, c. 9.],
B KOTOPBIX IIPOBOZATCS MPOKYPOPCKHE MPO-
BEPKH COOTIONCHNS U IIPUMEHEHHSI 3aKOHOB
[14, c. 8].

Mexay Ttem Oomee 0OOCHOBAHHBIM
TIPEICTABISIETCST TIOXOI, COITIACHO KOTOPO-
My OOBEKT HPOKYPOPCKOTO HaJ30pa Orpe-
JeNsieTcsl 4epe3 IOHATUE JIeATeNIbHOCTH
COOTBETCTBYIOLIMX OPraHOB, YUPEKICHHH,
3aBE/ICHHH, TOJDKHOCTHBIX JIMI[ U T.J., HA
KOTOPBIX PACHPOCTPAHSAIOTCA HaJ30pHbBIC
MOJHOMOUUS IpoKypopa [15, ¢. 43; 7, c. 6].

B »TOM KOHTEKCTE 0COOOTO BHUMAHUS
3aCITy’KHBaeT OIpe/eNieHHe OObEeKTa Ipo-
KypOpCKOTO  HAJ30pa, MPEIOCTABICHHOE
FO.M. JIémunbIM. YYEHBIN CUATAET, YTO ITO
petenune, 1eUCTBUS WK Oe3/1eHCTBIE TTOA-
HA/I30PHBIX CYOBEKTOB, WMEIOIINX OPH-
JIMIECKOe 3HAYCHUE W TTOATATAIONINX IO
HOPMY 3aKOHA MJI HOPMAaTHBHO-IIPAaBOBOTO
aKTa, MOTYT OBITH OIICHEHBI IIPOKYPOPOM
Ha COOTBETCTBHE MX 3aKOHY HE3aBUCHUMO OT
MTOMYMHEHHOCTH WM MexaHu3Ma [ 16, ¢. 21].

[puBenéHHOE MOHSATHE PacKpbIBaeT He
TOJIBKO COZICpIKaTeNbHbIE TPU3HAKU 00b-
eKTa TPOKYPOPCKOTO HaJ30pa, HO U IO-

YTOJI0OBHO-HUCIIOJIHUTECIIBHOI'O
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3BOJIACT B LICJIOM ITOHATH CYITHOCTH CaMOTI0
Ha/130pa KaK MPOKYPOPCKOH NS TEIbHOCTH.
VYunteiBas yka3aHHOE B HanbOoiee oOImeM
MOHMMAaHHH, OOBEKT MPOKYPOPCKOTO HaJl-
30pa 3a COONIONEHHEM 3aKOHOB IIPH HC-
MOJTHCHUH HaKa3aHWH B OTHOIICHWH He-
COBEPIICHHOJIICTHUX MO)KHO OIPEICIHUTH,
KaK YTOJIOBHO-MCIIOTHUATEIBHYIO JIeSTeNb-
HOCTb TOJHAI30PHBIX CyOBEKTOB B cde-
pE€ MCIIONHEHMs] HAaKa3aHWH B OTHOLICHWUH
HECOBEPILECHHONETHUX.  [loiHa130pHBIMU
CyOBbEKTaMH IPOKYpOPCKOIO Hazazopa 3a
COOJIIONICHHEM 3aKOHOB IPH HCIIOIHEHUN
HaKa3aHWW B OTHOIICHHN HECOBEPIIIEHHO-
JIETHUX SIBISIFOTCSI COOTBETCTBYIOIIHNE CYOb-
€KThI UCIIOJIHEHUS HaKa3aHUi 1 YYaCTHUKHU
yFOHOBHO-HCHOHHHTeHLHOﬁ JCATCIIBHOCTH.
TIpu 5TOM, OTIpeseNnsis OAHAA30PHbIE CYOb-
€KThI MPOKYPOPCKOTO Haa30pa B TOM ce-
pe, HeOOXOIMMO YYHUTBIBATD, YTO UM KOppe-
CIHHOHIUPYIOT COOTBETCTBYIOIIINEC CyGBCKTBI
Haj30pa — ['eHepambHBII IpoKypop Ykpan-
HbI U IOJYUHEHHBIE MY IIPOKYPOPBL.

PaarpaHquHHe KOMITIETCHIINU YIIOJIHO-
MOYEHHBIX CyOBEKTOB Ha[30pa 3a coOmozie-
HMEM 3aKOHOB IIPH HCTIOIHEHUH HaKa3aHUH
B OTHOLLICHUH HECOBEPILIEHHONETHHUX 3aBHU-
CHT OT 00bEKTa HaJ130pa U OCYLIECTRIIACTCS
Ha OCHOBE CHCTEMbI OPI'aHOB IPOKYPATYPbI
(mompoOHee  peryinupyercst OTpacieBbIM
npukasoM [enepanbHOro nmpokypopa Ykpa-
uHbL: 11. 11 npukaza Ne 16rH).

Ha ocHoBanum u3ydeHHs! HOJIOXKEHUIT
YKa3aHHBIX [IPUKA30B [ eHepabHOro MpoKy-
popa YKkpauHbl MOXKHO C/IE€aTh BBIBOJI, UTO
OCHOBHOH 00BEM pabOTHI B 9TOM HaIpas-
JICHUM BO3JIaraeTcss MMEHHO HAa MECTHBIE
IIPOKYyparypbl, TOrJa KakK pPEruoOHaJIbLHBIC
HPOKypaTypbl, [eHepasnbHas HpoKyparypa
YKpauHbl OCYIIECTBISIIOT Haa30p 3a 00b-
€KTaMU COOTBETCTBYIOIICTO MM YPOBHS, a
TaKKe BBITONHAIOT YIIPaBJICHUECKHE (PyHK-
MU TIOUMHEHHBIX TIPOKYpATyp C ILEJbIO
HaJUIeKAIEeH OpraHu3aliy HPOKYpPOPCKOTo
Ha/130pa 3a COOJFOICHHEM 3aKOHOB B COOT-
BETCTBYyIOIIEH c(epe YrolmoBHO-UCIIONHHU-
TEIBHOH AeSITEIbHOCTH.

Ha ocHOBaHMM KOMILJIEKCHOTO TOJIKO-
BaHUs MOJIOKEHUH CT. 26 3akoHa YKpauHbI
«O mpokyparype» CrelyaibHbIi IpeIMer
Ha/130pa 3a COOJFOICHHEM 3aKOHOB MPH HC-
MMOJTHCHUH HAKa3aHUI B OTHOIICHHH HECO-
BCPIICHHOJICTHUX MOXXHO OIIPEIACIINTD, KaK
COCTOSTHME COOMIONEHHS W TPaBUIILHOTO
TNIPpUMEHCHHS  YTOJIOBHO-HUCIIOJIHUTCIIBHOI'O
3aKOHOZATENIHCTBA TOHA30PHBIMU CYOb-
eKTaMM B IIPOLECCE HCIIONHEHUs Hakasa-
HMIl B OTHOLIECHMM TakuX Juu. HecMorps
Ha TO, YTO BEJIOMCTBEHHbIC HOPMATHUBHbIC
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AKTBI, IPUHATHIE C IENBI0 PeATH3AINH 3a-
KOHOJIATENTBHBIX TIOJIOXKEHNH M B COOTBET-
CTBUM C HUMH, PETYJIUPYIOT HEMaJIO BOIIPO-
COB WCIOJIHEHNUSI HaKa3aHWH, B TOM YHCIIE
B OTHOIICHUH HECOBEPIICHHOIETHHX, YTO-
JIOBHO-HICTIOJTHUTEIFHOE 3aKOHOATEIILCTBO
ClleZlyeT TOJIKOBaTh B ILIMPOKOM CMBICITIE.
Tax, yronoBHO-HUCIOIHHUTEIBHBIM 3aKOHO-
JIaTeIIbCTBOM OHMUMAETCsl CUCTEMa HOp-
MAaTHUBHO-TIPABOBBIX aKTOB, COZEPXKAIHUX
HOPMBI YTOJIOBHO-UCIOJIHHUTEIBHOTO TIPaBa.
3T0 HOPMAaTHBHO-TIPABOBBIE AKThI OPI'aHOB
BJIACTH U YyIpaBieHUs] (MCTOYHUKH), KOTO-
pble PEeryJMpyloT BeCh KOMILIEKC oOIie-
CTBEHHBIX OTHOIIEHHH, BO3HHUKAIOMIUX IO
TIOBOJY ¥ B IIPOLECCE UCTIOIHEHUSI U OTOBI-
BaHMS YTOJIOBHBIX HAKa3aHUH M MPHMEHE-
HUS K OCY>KAEHHBIM CPEJICTB UCIPABICHUS
1 PECOLMAIN3AINY, a TAKXKE COOTBETCTBY-
IOIIHMe AEHCTBYIONINE MEXKTyHapOIHBIE J10-
TOBOPBI, COINIacHe Ha 00s3aTebHOCTh KO-
TOpBIX IpenocTaBneHo Bepxosnoit Panoit
Vipannsr [12, c. 84].

K nocnenxnm otHoCsTCS:

— JIOKyMEHTbI YHUBEPCAJIbHOTO XapaK-
Tepa, onpeensomye rnpasa pedéuka: Kon-
BEHIIUS O 3all[UTE TPaB YeJIOBEeKa U OCHOB-
HbIX cBoOoz 1950 roga; Konsenmust OOH o
npaBax pe6énka 1989 r;

—  JIOKYMEHTBI, perIaMEHTHPYIOIHE
BOIPOCHl  COONIONEHUST TIPaB  UelOBEKa
B MeCTax JIMieHust cBoOobI: EBporetickue
MIeHUTCHIMApHBIE  (TIOPEMHBIC) TpaBUiIa
B penakuun ot 2006 roma, Korsermst OOH
MIPOTHB TIBITOK M APYTHX KECTOKHUX, Oecte-
JIOBEUHBIX WM YHIDKAIOUIIUX JOCTOMHCTBO
Buax oOpamieHns u Hakazanust 1984, EB-
poreiickasi KOHBEHIMS IO TIPEXyTperx/ie-
HHIO TIBITOK U OECHEeIOBEYHOIO WIIM YHHU-
HKAIOIIEro JIOCTOMHCTBO OOpAlleHus WIH
HakazaHua 1987 roma, npasuwia OOH no
3aIUTE HECOBEPIICHHONETHHUX, JIMIIEHHBIX
cBo0oBI, 1990 roxa.

YuuTbiBas nosnoxeHus 1. 2 mpukasa ['e-
HEpaJIbHOTO MpoKypopa Ykpaunsl Ne 161,
NIPH OCYILECTBICHUH HAJ30PHOM IesTeNb-
HOCH 3a COOJIOICHHEM 3aKOHOB IIPU HC-
TIOJTHEHUH HAKa3aHWM, B TOM YHCIIE B OTHO-
[IEHUN HECOBEPIICHHOJIETHNX, OCHOBHBIMH
3a1a4aMH JIESTEIBHOCTH B 3TOM HarpapJie-
HHUH OIIpeniesieHo o0ecneueHne Haa3opa 3a
coOmoneHneM:

— TpaB 1 CBOOOJI YeJIOBEKa, HHTEPECOB
o0IecTBa M rocyrapcTsa Ipy UCTIOTHEHUH
HAKa3aHUH U UHBIX MEp MPHHYAUTEILHOTO
XapakTepa, CBA3aHHBIX C OrPaHUYCHHEM
JIMYHOW CcBOOO/BI, B COOTBETCTBHH C 3aKO-
HaMM YKpauHbI, MEXTyHapOAHBIMH JIOTO-
BOpaMH, coriache Ha 00s3aTelIbHOCTh KO-

TOpBIX TpenocraBieHo BepxoBHoit Panoit
‘Ykpaunsl,

—  3aKOHOJATENbCTBA IO MPETyIPExK-
JICHUIO NBITOK U OECYEIOBEYHOTO MIIH YHHU-
JKAIOIIEro JIOCTOMHCTBO OOpalleHus MK
HaKa3aHWs C 3aIePKaHHBIMH, B3SITBIMH T10]T
CTpaXKy U OCYKIEHHBIMU;

—  OIpeJeIEHHBIX 3aKOHOIATEIECTBOM
TpeOOBaHHIl peXXUMa, MOPSIKA U yCIOBUH
COJIEpKaHMs 3aJIEPKAHHBIX JIMI, a TaKKe
JIULI, K KOTOPBIM MPUMEHEHBI MEPBI: COIEp-
JKaHHE T10J1 CTpaykel, TOMEIIEHHUS B TICUXU-
aTPUUECKOE YUPEKACHUE B YCIOBUSX, HC-
KJTIOUAIOIINX UX ONAaCHOE TIOBE/ICHUE;

— YCTaQHOBJIEHHBIX 3aKOHOJATEIb-
CTBOM TpeOOBaHMI peXuMa, MOpsAaKa
U YCIIOBHUH COAEP:KaHUS JIHI[, K KOTOPbIM
MIPUMEHEHBI IpyTHe Mephl IPUHYANTEIb-
HOT'O XapaKTepa;

— OIpeneNnéHHBIX 3aKOHOIATEIbCTBOM
TpeOoBaHHIl pexKUMa, TOPSAIKA U yCIOBUH
COIep)KaHMs, a TaKkxke OTOBIBAHMS HaKasa-
HHH OCYKJIEHHBIMH;

—  3aKOHOJATENbCTBA IIPU HCHOIHE-
HHU HAaKa3aHUH, HE CBA3AHHBIX C JINLIEHUEM
CBOOO/IBL.

BeiBogbl. O00011ast poBenéHHOE UC-
CIIEIOBAaHUE, MOJKHO CJENaTh BBIBOJ, UTO
Ha/130p 3a COONIONEHUEM 3aKOHOB IIPH HC-
MOJTHEHWH HAKa3aHUM B OTHOILIEHUU He-
COBEpPIICHHONETHUX KaK OTAeIbHOE Ha-
NpaBlIe€HUE  HAA30PHOH  JEATEIBHOCTH
HPOKYypOpa MMEET BaKHOE 3HAYeHHe s
COOMOEHNsT HOPM  YTOJIOBHO-HCIOHU-
TEbHOTO 3aKOHOMATENIbCTBA, PErIAMEHTH-
PYIOIHX TIOPSZIOK U YCIIOBUSI MCTIONHEHUS
CIOCOOCTBYSI ~ TOCTIDKEHHIO
e HaKa3aHWs TAKUX OCYKIEHHBIX — X
UCHPaBJICHNUs], BOCIIUTAHUS M COLMAJIEHON
peabwiiraimy  (Ledb HAKa3aHUS HECO-
BEPIIEHHOJIETHUX YyKa3aHa COMIACHO IO-
craHoBieHuto Ilnenyma BepxoBHoro Cyna
Vkpannsl «O MpakTuKe NPUMEHEHUs Cy/a-
MH YKpauHbI 3aKOHOJIATEIbCTBA T10 JIESIaM O
MPECTYIUIEHUSIX HECOBEPIIEHHOIETHUX) OT
16 anpenst 2004 roga Ne 5).

IIpokypopckuii Han30p B OYEPUSHHOMN
cdepe TONOKUTENBHO BIUSICT HA (DYHKIH-
OHHPOBAHHE  YTOJIOBHO-HUCTIONHHUTEIEHOM
CHCTEMBI, CLIOCOOCTBYS! PEILIEHUIO 3a/1a4 110
HEYKJIOHHOMY COOJIOICHUIO W TIPaBHIIEHO-
My NPUMEHEHHUIO 3aKOHOB, PETyIHPYIOLINX
OCHOBHBIE BOHNPOCHI JIEATEIBHOCTH Opra-
HOB 1 y4YPEKJCHUI TOH CHCTEMBI.

BaxxHo oTMETHTB, YTO MPOKYPOPCKHIA
Haa30p 3a COOIONCHHMEM 3aKOHOB IIpU
UCIIOJTHEHWY HAaKa3aHWil B OTHOIIEHUH
HECOBEPILIEHHOJIETHUX TaKKEe MMEET Cy-
IIECTBEHHOE 3HA4YeHHE B INPOQUIAKTHKE

HaKa3aHuH,
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KOHIEIITYAJIbBHBIE OCHOBbI
NPOTUBOJEVCTBUSA OPTAHU30BAHHOM
NPECTYINHOCTHU B HAJIOTOBOM C®EPE

Amnapeii [TIAJJAJIKA,
KaHJUJAT IOPUIUYECKUX HayK,
3aBeyIOIINH Kadenpoii GUHAHCOBBIX pacciIeIOBaHUI
HarnuonanbHOro yHHBEPCUTETA FOCYIAPCTBEHHOM HAIOTOBOW CIYXKObI YKpauHbI

AHHOTALUSA
B crarbe pacKpbITO MOHATHE U CYIIHOCTh OPraHU30BaHHOI NMPECTYIHOCTH B HAJIO-
roBO#i cpepe Kak KOMILICKCHOTO SIBJIICHUS Yepe3 aHAJIU3 aBTOHOMHBIX KPUMUHAJIHUCTH-
YEeCKUX IPH3HAKOB HIKOHOMHYECKOI M OpraHM30BaHHOW NPECTyMHOCTH. B wactHOCTH,
000011eHb! U KJIAcCH(DUIIMPOBAHbI MEPbI MO TPEAOTBPAILCHUIO U IIPOTHBOJCHCTBHIO
OpraHU30BaHHON NIPECTYIHOCTH B HAJIOTOBOH cdepe.
KitoueBble ci10Ba: OpraHu30BaHHAs MPECTYIHOCTb, HAJOTOBas HPECTYHHOCTb,
IIPOTHBOJCHCTBHE, OPraHN30BaHHbBIEC I'PYIIIIBI, AHATUTHYECKAs TPYIIIA.

CONCEPTUAL PRINCIPLES OF CONTROLLED ORGANIZED
CRIME IN THE TAX SECTOR

Andrey PADALKA,
Candidate of Law Sciences,
Head of the Department of Financial Investigation
of the National University of the State Tax Service of Ukraine

SUMMARY
The article deals with the concept and essence of organized crime in the tax area as
a complex phenomenon through the analysis of autonomous forensic signs of economic
and organized crime. In particular, measures for the prevention and counteraction of
organized crime in the tax area generalized and classified.
Key words: organized crime, tax criminality, counteraction, organized groups,

analytical group.

IMocTanoBka npo6iaembl. CoBpeMeH-
Hasi OpraHW30BaHHAs MPECTYMHOCTh KaK
(haKTOp MOJIUTHYECKON M SKOHOMHYECKOM
HECTaOMIBHOCTH B OOLIECTBE MPEICTaB-
JISeT IPSIMYIO YIPO3y HAIlMOHAIBHOW 0e3-
OIAaCHOCTH rocynapcTsa. Tak, opraHuso-
BaHHAsl MPECTYMHOCTh PACHPOCTPAHSIET
CBOM MHTEPECHI, MOCsTast Ha IeJIbIi KOM-
IJIEKC HanOoJiee 3HAYMMBIX COLMAIbHBIX
LIEHHOCTEH, TaKUX KaK: KU3Hb M 37I0PO-
BbC, YECTh M JOCTOMHCTBO, HEMPHUKOC-
HOBEHHOCTh M 0€30IMacHOCTh 4YeJIOBEKa,
9KOHOMHYECKasi CTaOMIBHOCTB, ITyOIIHd-
Hasi 0e30macHOCTh W TOMY TIOOOHOE.
IToHnMasi BaJKHOCTb W OIMACHOCTH 3TOTO
COIMATILHOTO SIBJIGHUSI, CETOMHS HanOo-
Jiee aKTyaJbHOE 3HAYEHUE MPHOOPETAIOT
9KOHOMHYECKHE TPECTYTUICHUSL.

[pecryruieHuss SKOHOMHYECKOU Jesi-
TEJILHOCTU Ha BCEX JTalax U CTaJMsIX UX
COBEPILCHUS, KaK IPABHIIO, XOPOIIO MO/~
TOTOBJICHBI M OPTaHU30BaHbI, OXBATHIBAIOT

HIMPOKYIO TPYIITy MPECTYNHBIX JESIHUM,
UMEIOIMX CXOJACTBO B OCOOCHHOCTSX
MPeAMETa MPECTYNHOrO MOCAraTeIbCTRa,
00CTaHOBKH COBEpIICHUS MPECTYIUICHNUS,
crioco0a U MexaHH3Ma IPECTYIHBIX JAeii-
CTBUH.

Heab nanHO#M cTaThu — pa3paboTaTh
MPAaKTHYECKHE PEKOMEHIALUN MO Tpef-
YOPESKACHUIO OPraHU30BAaHHOHN MpecTyI-
HOCTH B HAaJOroBOil cdepe Ha OCHOBE
KPHUMUHAJIHCTUYECKOTO MO3HAHMSA Opra-
HU30BAHHOM IIPECTYITHOCTH.

MeToabsl W HMCHOIB30BAHHBIE Ma-
Tepuaibl. [Ipobiaemy npoTHBOAEHCTBUS
OpraHU30BaHHOM IKOHOMHUYECKOM M Ha-
JIOTOBOH TPECTYITHOCTH B aCIIeKTaX yro-
JIOBHOTO IIpaBa U Ipolecca, KpUMHHAIN-
CTHKH U TEOPHU ONEPaTUBHO-PO3BICKHOM
JIESITENIbHOCTH  PACCMaTpUBAIM B CBOMX
tpynax: JI. Jlucra, B. Bapuaba, A. don-
skeHkoB, B. Kopx, M. Kopuuenxo, O. Ko-
ctpomuHa, S1. Masynun, A. CHurepes,



