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Summary

The article deals with the analysis of Ukrainian and foreign legislation in terms of
determining the legal effect of unlawful local government acts. It defines three types
of violation of law that lead to unlawfulness of local government decisions and may
cause their invalidity. Ukrainian legislation does not contain any legal guidelines on
determining the legal effect of unlawful acts. By contrast, in foreign legislation and legal
science depending on the legal effect of defective acts, they are divided into void and
voidable. Although some defects of an act may not affect its validity at all.
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IOPUJIUYECKHME MOCJEJICTBUSI HE3AKOHHBIX PEIIEHUI
OPTAHOB MECTHOI'O CAMOYIIPABJIEHU S

H. KY3bMEHKO,
aCIHpaHT
Kuesckoro HanmoHanpHOro yHUBepcuTeTa uMeHH Tapaca IlleBuenko

AHHOTAIUSA

CraThsi MOCBAIICHA aHAJIN3Y YKPAMHCKOTO W 3apyOeKHOTO 3aKOHOJATEIhCTBA Ha
MpeIMeT OIpelesIeHUs] IOPUINYECKUX IMOCIEACTBUN HE3aKOHHBIX PEIIEHUH OpraHoB
MECTHOTO caMoyTpasieHus. OnpenesieHo TpH THITa HapyIIeHUH 3aKOHOIaTeILCTBA, KO-
TOpbIE BEAYT K HE3aKOHHOCTH PEUICHUN OPraHOB MECTHOTO CaMOYMPABICHUS U MOTYT
MPUBOAUTE K HEJIEHCTBUTEIBHOCTH. 3aKOHOAATEIbCTBO YKPAUHbI HE COACPIKUT KAKHUX-
100 TPABOBBIX YKA3aHHUH 1O OMPEIEICHHUIO IOPUANIECKHX TTOCIEACTBIN HE3aKOHHBIX
akToB. B TO ke Bpemst B 3apy0e)KHOM 3aKOHOAATEIbCTBE U IOPUANICSCKON HAYKe B 3aBU-
CHUMOCTH OT FOPHINYECKUX MTOCIIEICTBUH 1e(DEKTHBIX aKTOB OHU JICIISATCS Ha HHYTOXKHBIS
1 OCHOPHMBIE aKThL. [Ipy 9ToM HeKOTOpBIe Ne(eKTH MOTYT HE BIHMATH HA ICHCTBUTEIb-

HOCTb aKTa BOOOLIE.

KiioueBbie ciioBa: HE3aKOHHOCTD, HeﬂeﬁCTBHTeHLHOCTL, AKTbhl OpraHoB MECTHOI'O
CaMOYTIPaBJICHUA, HUYTOXXHBIC AKThI, OCITIOPUMBIC aKThI.

P roblem statement. In the process
of adoption of decisions in the
field of regulation of land relations the lo-
cal government can make certain errors or
knowingly violate legal requirements. As
a result, such decisions may acquire signs
of unlawfulness. Considering the fact that
in the judicial practice there are a lot of
cases when local government decisions re-
lated to land management are challenged
on grounds of violation of legal require-
ments by mentioned authorities in the pro-
cess of decision making, the research into
legal effects of unlawful decisions of local
governments has an important theoretical
and practical significance.

An issue of unlawfulness (defec-
tiveness) and invalidity of certain legal
acts was researched by such national
and foreign scientists as D.S. Andrei-

ev, N.I. Dehtiareva, A.A. Zhdanov,
O.M. Kamenieva, V.F. Melashchenko,
A.M. Miroshnychenko, S.V. Nikitin,
V.I. Novosyolov, V.P. Tymoshchuk,
0.0. Uvarova, D. Feldman, Ch. Forsayt,
K. Frumarova, M.R. Shabanov, and oth-
ers. However, in the current legal sci-
ence there is no single approach to de-
termination of effects of non-compli-
ance with the legal requirements in the
adoption of decisions by, in particular,
local governments, which determines
the urgency of this scientific work.

The purpose of the article is to
determine legal effects of those local
government decisions that were adopted
with violation of the Ukrainian legisla-
tion requirements.

Research results. First of all we
should note that within this paper un-
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lawfulness is considered as inconsis-
tency and/or direct contradiction of the
content, form or adoption procedure
of a local government decision to the
requirements of Ukrainian legislation
(laws and subordinate legal acts). There-
fore, any violation of legal requirements
will indicate the unlawfulness of a deci-
sion adopted by the local government.
Now it is necessary to find out to what
effects such unlawfulness leads because
the determination of legal effects of un-
lawful local government decisions in
the field of land relations has important
significance to the law enforcement and
selection of relevant remedies to protect
rights of subjects of legal relations who
have been or may be negatively affected
by such decisions. At the same time,
unlawfulness is sometimes used in the
meaning of invalidity, especially in the
context of the judicial challenging of
local government decisions in the field
of land relations. Thus, we will first
analyze the existing legal regulation of
these issues in order to determine the
legal nature and effects of unlawfulness
and invalidity.

In the first place, it is worth paying
attention to the inconsistence in the us-
age of the terms in the legislation in the
context of the issues researched. As you
can see Article 152 of the Land Code
of Ukraine [1] (hereinafter — LCU) ap-
plies the term “declaring decisions of
local governments invalid” as one of the
remedies to protect the rights of citizens
and legal entities in land plots. At the
same time Article 16 of the Civil Code
of Ukraine [2] (hereinafter — CCU) and
Article 67 of the Law of Ukraine “On
Prevention of Corruption” [3] employ
with respect to such acts a collocation
“declaring unlawful”, which leads to
contradictions both in legal science and
in law enforcement activities. The situ-
ation is getting more complicated be-
cause the Code of Administrative Pro-
ceedings of Ukraine [4] (hereinafter —
CAPU) contains completely different
terminology regarding contestation of
the decisions that are in their legal na-
ture regulatory legal acts or administra-
tive acts. Thus, Part 4 of Article 105 of
the CAPU reads that the administrative
legal action may contain claims, in par-
ticular on cancellation or recognition of
the respondent’s (the subject of author-
ity) decision as ineffective as a whole

or in part. At the same time in accor-
dance with Part 2 of Article 162 of the
CAPU, administrative court has powers
to recognize the decision of a subject
of authority or separate provisions of
the decision illegal and to cancel or to
declare the decision or any of its provi-
sions ineffective. Instead, according to
Part 8 of Article 171 of the CAPU the
court may rule the legal act as unlawful
or such that does not conform to the le-
gal act of a higher legal force as a whole
or in part. Still, the issue of legal effects
of such a ruling remains open.

As A.M. Miroshnychenko states,
the term “declaring unlawful” (“such as
does not conform to a legal act of higher
legal authority”) used in the legislation
by itself does not provide an answer on
the issue of legal effects of such declar-
ing: ineffectiveness from the moment
of the rendering of court’s decision on
“unlawfulness”, ineffectiveness from
the moment of adoption of a decision,
from some other moment (for instance,
from the moment adoption of a legal act
of higher legal authority), statement of
the already existing ineffectiveness (in
other words voidness). The same ap-
plies to declaring a legal act “ineffec-
tive” or “invalid”. It is not clear if this is
the prospective change of the legal rela-
tion (lat. ex nunc) or with the retrospec-
tive effect from the very beginning (lat.
ex tunc), or just the statement of fact of
the already existing invalidity [5].

It is worth noting that in the draft
new edition of the CAPU [6] (herein-
after — draft) adopted by the Verkhovna
Rada of Ukraine in the first reading on
20.06.2017 it is suggested to resolve this
issue at least partially. Thus, pursuant to
Part 2 of Article 265 of the draft the le-
gal act becomes ineffective as a whole or
in in part from the moment of entry into
force of the relevant court decision. At
the same time, in accordance with Part 1
of Article 245 of the draft, courts’ pow-
ers include, in particular, declaring a le-
gal act or its part illegal and ineffective,
or declaring and cancelling an individual
act or its part illegal (Article 245). Es-
sentially, the draft suggests embodying
in the legislation so called “prospective”
model of unlawful legal acts becoming
ineffective. At the same time, the draft
does not provide an answer to the ques-
tion of to what effects declaring illegal
and cancelling an individual act will
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lead. Only Part 3 of Article 245 of the
project contains a provision according to
which in case of cancellation of a legal
or individual act the court may oblige
the subject of authority to take neces-
sary actions in order to restore rights,
freedoms or interests of the claimant for
the protection of which the claimant ap-
plied to the court. However, landmarks
regarding the moment when an individ-
ual act becomes ineffective are absent in
the draft. In addition, the draft does not
intend to unify the terminology concern-
ing the formulation of the legal remedy
against unlawful decisions of govern-
ment bodies and local government bod-
ies in other legal acts, which is undoubt-
edly a disadvantage of draft.

As you can see, neither now nor
in the near future will the issue of de-
termining the legal effects of unlawful
acts, including acts adopted by local
government bodies, be fully resolved
at the legislation level. It makes actual
the need for the scientific research into
these issues in order to develop a uni-
fied model of determining the effects of
unlawfulness that could become a basis
for future legislative initiatives. Thus,
existing terminological inconsistency
and lack of law enshrining the effects of
unlawfulness of certain acts negatively
influence the state of ensuring of the
proper protection of rights of a person in
case of their violation and point to a low
level of legislative technique, which is
extremely negative. As N.A. Chechyna
aptly mentions, it is inadmissible that
the same concepts (phenomena) in dif-
ferent codes are designated differently
[7,p.117-118].

Judicial practice has a well-estab-
lished approach according to which
a normative act in case of being chal-
lenged becomes ineffective from the
moment the judicial decision becomes
effective, which seems quite reasonable.
As A.M. Miroshnychenko states, refer-
encing to the position of M.B. Gusak,
the annulment of normative acts only
for the future can, from the theoretical
point of view, be explained in such a
way that in case of cancellation of nor-
mative acts with retrospective effect
legal consequences would be unpredict-
able; in other words, the principle of le-
gal certainty would be undermined [5].
Thus, in accordance with the approach
established in Ukraine it is only after
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declaring the normative act unlawful
(invalid, ineffective) that it cannot be
applied.

Concerning individual legal acts,
legal effects of their unlawfulness are
not so unambiguous. Some decisions of
the Supreme Court of Ukraine (herein-
after — SCU) suggest a position that in
case of declaring an individual act un-
lawful (illegal) the act is not in force
from the moment of its adoption [8].
However, a question arises of whether
the affirmation of unlawfulness and
respectively ineffectiveness of such an
act affects the relations that arose on its
basis. In our point of view, declaring an
individual legal act as unlawful (illegal,
invalid) cannot be considered as a rele-
vant proper remedy where such legal act
has already been performed and certain
legal relations arose on its basis. Obvi-
ously, it is more appropriate to apply
such remedies as termination or change
of legal relations, return of property
from unlawful possession of another,
compensation of damages caused by an
unlawful act etc.

Analysis of decisions of local gov-
ernment bodies makes it possible to
distinguish the following groups of vio-
lations which occur during their adop-
tion, namely: 1) violation of the form;
2) violation of the procedure for adop-
tion of decisions; 3) violation of rules of
substantive law.

Adoption of legal acts by the local
council in the form other than the form
of decisions, for instance, resolutions,
may be attributed to the first group of
violations. Thus, the requirement of Part
1 of Article 59 of the Law of Ukraine
“On Local Governance in Ukraine” [9]
is systematically violated by the Lviv
local council, which adopts resolutions,
not decisions [10; 11]. In our opinion,
although such practice is negative, as
it shows disrespect of the local govern-
ment body to legislation requirements,
this violation should not affect the va-
lidity of the decision itself provided that
there were no other violations of law
during its adoption. Within this aspect
it is important to note that traditionally
the form of an act is considered as a way
of expression of the will of persons who
adopt certain act. In this sense there
are written, oral or electronic forms, in
which acts may be adopted. However,
in current Ukrainian legislation specific

types of legal acts (orders, regulations,
decisions, instructions etc.) are con-
sidered as their forms, as well. This is
confirmed by the above-mentioned pro-
vision of Part 1 of Article 59 of the Law
of Ukraine “On Local Governance in
Ukraine”, in accordance with which the
council within the scope of its authority
adopts legal and other acts in the form
of decisions.

The second group contains viola-
tions where the local governments adopt
decisions with the violation of time-
limits established by law. For instance,
they may adopt a decision on approval
of the land management plan regard-
ing the land plot allocation and granting
ownership of the land to a citizen under
the procedure of free-of-charge privati-
zation not in a two-week term as pro-
vided for in Part 9 of Article 118 of the
LCU, but in a month term, or approves
amendments to the master plan of a set-
tlement exceeding the three-month term
established by Part 10 of Article 17 of
the Law of Ukraine “On Regulation of
Urban Development Activities”. In our
point of view, the procedural violations,
unless they have affected the substance
of the adopted decision, should not lead
to the invalidity of the decision. Thus,
Sub-paragraph 2 of Paragraph 2 of the
Clarification of the Presidium of the
Supreme Arbitration Court of Ukraine
of 26.01.2000 Nec02-5/32 “On certain
issues of the dispute resolution prac-
tice related to declaring legal acts of the
state or other bodies invalid” contained
a landmark according to which non-
compliance with requirements of legal
provisions which regulate the procedure
for adoption of decisions, including
form, time-limits etc., may be the ba-
sis for declaring such an act as invalid
only if the corresponding violation has
resulted in the adoption of a wrong legal
act. If a legal act in general conforms
to the requirements of the legislation
and is adopted in accordance with the
circumstances (in other words, the con-
tent is true), the violations of the es-
tablished procedure of adoption of the
legal act may not be the basis for de-
claring it invalid, unless it is otherwise
provided for by law [12]. However, the
force of this sub-paragraph was tempo-
rarily suspended in accordance with the
Recommendation of the Higher Eco-
nomic Court of Ukraine Ne04-5/934a
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of 16.02.2002 due to the issues arising
regarding the practice of its application
[13]. However, in our opinion, initially
the court laid the right approach accord-
ing to which in each individual case the
court must take and individual approach
to resolving the dispute on challenging
one or another legal act and to determin-
ing whether violations affected its sub-
stance. If such violations were formal
and their presence or absence was not
significant, such legal acts shall not be
declared invalid just on the formal basis.
The largest number of unlawful de-
cisions which are challenged in court is
related to the violation of rules of sub-
stantive law. Thus, unlawful are deci-
sions adopted by the inappropriate sub-
ject, in particular, in case of adoption of
a decision on the transfer of a land plot
into ownership by the executive com-
mittee rather than by the corresponding
council at the plenary meeting; a deci-
sion of the local council on the transfer
of land plots which belong to communal
ownership and which, pursuant to Part
4 of Article 83 of the LCU, cannot be
transferred into private ownership ex-
actly; decisions of the local council on
the disposal of state owned lands; de-
cisions of local council on the transfer
in ownership or for use of land plots of
community property without conduct-
ing land auctions where such auctions
are mandatory; decisions on approval
of the master plan of a settlement, ter-
ritory zoning plans, detailed territory
plans without conducting public hear-
ings regarding consideration of public
interests (Part 2 of Article 21 of the Law
of Ukraine “On Regulation of Urban
Development Activities” [14]) etc.
Since the seriousness and obvious-
ness of violations of the law in the adop-
tion of certain acts may be different, in
legal literature, including foreign litera-
ture, defective legal acts in general or
their specific types (for example, ad-
ministrative acts) depending on their ef-
fect are traditionally divided into void
(invalid from the very beginning) and
voidable (valid until successfully chal-
lenged in the legally prescribed order).
In this context, depending on the type
of invalidity which has the dominant
value in a certain legal system there can
be defined monistic (all acts adopted in
violation of the law are considered to be
either null and void or voidable) and du-
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alistic (it is determined at the legislation
level under what conditions a defective
act is void and under what — voidable)
models. As Gabriel Bocksang Hola
mentions, the extension of each type of
invalidity depends on the specific coun-
try, although it seems irrefutable that
dualistic systems seem inclined to pre-
fer voidability as their principal choice
for invalidity [15]. There is also division
of invalid acts in foreign literature into
absolutely invalid and relatively invalid
[16, p.81-83], though absolute invalid-
ity is nothing more than voidness, and
relative invalidity — voidability.

At the same time it should be men-
tioned that in some cases the defective-
ness of an act may not affect its validity
at all, for example, formal procedural
violations that do not affect the substance
of the decision. As David Feldman right-
ly observes, it would be extremely incon-
venient if every error which infringed a
legal requirement in the making or im-
plementation of a rule or decision were to
deprive it of legal effect. The error might
be minor, or do no harm to anyone. It
might not make the decision inappropri-
ate or deprive it of social and political
legitimacy. The damage caused by refus-
ing all legal effect to it might then be out
of all proportion to the seriousness of the
error [17, p. 275].

Taking into account that in practice
it may be difficult for ordinary persons
or even governing institutions to de-
fine the right type of certain unlawful
act, the question arises in determining
the criteria for assigning acts to void or
voidable.

A well-established legal literature
has the approach according to which
acts are considered to be void when they
contain so rude and obvious errors that
from the moment of adoption they do
not give rise to any legal effects, and,
therefore, any person to whom such acts
are addressed may refuse to recognize
them and independently and directly
refuse to perform them. Furthermore,
since such acts are considered ineffec-
tive and never legally existent, there is
no need for the issuance of other acts
that would make them devoid of legal
effect. Such acts may in certain cases
only be declared invalid [16, p. 81-82;
18, p.160, 162; 19, p.20-21; 20, p.78].
Examples of void acts in the land rela-
tionship sphere may be the following:

decisions of the local council on the
abolition of land tax, the abolition of
all privileges for payment of land tax,
the obligation of the owner of a certain
land plot to transfer it free of charge to
the ownership of a territorial commu-
nity, the establishment of land servitude
regarding a land plot that is privately
owned etc. As a general rule, it is un-
necessary to recognize such decisions
as unlawful or invalid in court. At the
same time we agree with A.M. Mirosh-
nychenko, who states that a simple state-
ment of unlawfulness of a void act that
has defects in content or was adopted in
violation of the procedure (if the law es-
tablishes voidness as a consequence of
such violation) may be a remedy only
in cases where the person concerned has
a certain “legitimate interest” in court’s
confirming such unlawfulness. There
may be a situation that the protection of
right lies precisely in the elimination of
uncertainty which significantly impedes
the realization of the right, and the rights
cannot be exercised by applying another
remedy (an obligation to take certain
actions, to compensate damages, etc.).
These criteria will be met, for example,
when an act has not yet been performed,
and the person is “in danger” of its per-
formance [5].

By contrast, voidable acts, as they do
not have obvious defects incompatible
with their nature, are initially assumed
to be legal and giving rise to legal effects
and remaining in effects until duly ter-
minated for the reason of revealing vio-
lation of any conditions of their legality.
An example of such acts is a decision of
the local council on providing land tax
benefits or on transfer of ownership of
land plot or on transfer of a land plot for
use with violation of statutory procedure
provided that such violation affected
the substance of the decision. Other
examples are decisions on approval of
the master plan of a settlement adopted
without holding public hearings, or de-
cisions on changing the purpose of land
use with infringement of the procedure
established by the LCU etc.

Notice also that in foreign countries,
deprivation of voidable acts of their va-
lidity is allowed both from the moment
of adoption of such act and prospec-
tively depending on circumstances of
each individual case. In this part Chris-
topher Forsyth states that in European
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Law prospective overruling is permitted
in order to protect “legal certainty”. In
his point of view where the court makes
a ruling that overrules a previous deci-
sion and there are many transactions
entered into in good faith on the basis
that the previous decision was good
law, it is understandable that the court
may wish to avoid the disruption of all
those transactions by holding that its
ruling applies for the future only [21].
David Feldman also points out that EC
law was (and is) much more flexible in
this regard, allowing a court to decide
whether a flaw takes effect ex nunc (i.e.
prospectively only) or ex tunc (depriv-
ing the rule of effect from the moment it
was purportedly made) [22]. According
to Article 48 of Administrative Proce-
dure Act of Germany [23] an unlawful
administrative act may, even after it has
become non-appealable, be withdrawn
wholly or in part either retrospectively
or with effect for the future. Herewith,
an unlawful administrative act may not
be withdrawn when beneficiary's reli-
ance on such act deserves protection
relative to the public interest in a with-
drawal, for instance, when he has made
financial arrangements which he can no
longer cancel. At the same time benefi-
ciary cannot claim reliance when: 1) he
obtained the administrative act by false
pretences, threat or bribery; 2) he ob-
tained the administrative act by giving
information which was substantially in-
correct or incomplete; 3) he was aware
of the illegality of the administrative
act or was unaware thereof due to gross
negligence. In such cases the adminis-
trative act shall in general be withdrawn
with retrospective effect.

It should be mentioned that in many
countries criteria for attributing unlaw-
ful acts (at least administrative acts) to
void or voidable are enshrined at the
legislative level — see, for example,
Article 77 of the Code of Administra-
tive Procedure of Czech Republic [24],
Chapter 13 of the Code of Administra-
tive Procedure of Poland [25], Articles
115-119 of the Code of Administrative
Procedure of the Republic of Albania
[26], Article 68 of the General Admin-
istrative Procedure Act of Austria [27].
Thus, according to Paragraph 1 of Ar-
ticle 44 of Administrative Procedure Act
of Germany an administrative act shall
be invalid where it is very gravely erro-
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neous and this is apparent when all rele-
vant circumstances are duly considered.
Regardless of the conditions laid down
in paragraph 1, German legislation re-
fers to an invalid administrative act that
meets the following conditions: 1) it is
issued in written or electronic form but
fails to show the issuing authority; 2) by
law it can be issued only by means of the
delivery of a document, and this method
is not followed; 3) it has been issued by
an authority acting beyond its powers as
defined in section 3, paragraph 1, no. 1
and without further authorization; 4) it
cannot be implemented by anyone for
material reasons; 5) it requires an action
in contravention of the law incurring a
sanction in the form of a fine or impris-
onment; 6) it offends against morality.
Moreover, in Germany there are leg-
islative provisions according to which
in some cases defects of an adminis-
trative act do not influence its validity.
In accordance with Paragraph 3 of Ar-
ticle 44 of the Administrative Procedure
Act, an administrative act shall not be
invalid merely because: 1) provisions
regarding local competence have not
been observed, except in a case when
an administrative act has been issued by
an authority acting beyond its powers
in matters relating to immovable assets
or to a right or legal relationship linked
to a certain place; 2) a person exclud-
ed under section 20, paragraph 1, first
sentence, nos. 2 to 6 is involved; 3) a
committee required by law to play a part
in the issuing of the administrative act
did not take or did not have a quorum to
take the necessary decision; 4) the col-
laboration of another authority required
by law did not take place. At the same
time, if the invalidity applies only to
part of an administrative act, it must be
invalid in its entirety where the invalid
portion is so substantial that the author-
ity would not have issued the adminis-
trative act without the invalid portion.
In Ukraine, attempts were also made
to settle these issues at the level of the
Administrative-Procedural Code taking
into account, in particular, German ex-
perience, but registered bills were with-
drawn, and new legislative initiatives in
this part are not yet available. Although,
in our opinion, the establishment at the
legislative level of cases in which at
least unlawful administrative acts are
void and the cases in which defects do

not influence the validity would help to
reduce the number of unnecessary dis-
putes and would significantly ease the
work of the judicial system.
Conclusions. On the basis of all
above mentioned it is possible to make
a conclusion that all decisions of lo-
cal government bodies adopted in the
land law sphere which are inconsistent
with and/or directly contradict legal
requirements are unlawful. Ukrainian
legislation does not contain any legal
guidelines on how to determine the le-
gal effect of unlawful acts including lo-
cal government decisions. At the same
time, depending on the seriousness of
violation of law such decisions at least
theoretically may be qualified as void
(invalid from the very beginning) or
voidable (valid until successfully chal-
lenged in the legally prescribed order
with retrospective or prospective effect
depending on certain circumstances),
which should be enshrined at the legis-
lative level with setting out legal effects
of each kind of invalidity. Herewith, it
should be taken into account that some
defects related to the violations of the
procedure which do not influence the
substance of the act should not affect the
validity of the adopted decision per se.
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