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K BOITPOCY O IIOHUMAHHUU KATEI'OPUAN
«I'YMAHHOE OTHOHIEHHE
K OCY/KAEHHBIM»

Hrops BACUJIIOK,
aJIBOKar

Summary

The article discusses current approaches to the definition of the concept of humanity,
the humane treatment of prisoners. It was found that to understand the humane attitude,
must be approached from the perspective that the actions the administration and
employees of penal institutions should be based on an understanding of human dignity
and recognition of positive human qualities of the convicted person, even if they are not
obvious. This is combined with a polite attitude, the creation of necessary conditions
for implementation prisoners their rights, the implementation of business solely in the
manner prescribed by law, and is the humane treatment of persons serving imprisonment.

Key words: prison, prisoners rights, principle of humanity, principle of respect for
human rights and freedoms, humane treatment, humanism.

AHHOTaUSA

Crarbs MOCBSIIIIEHA PACCMOTPEHHIO CYIIECTBYIOMINX MOAXO00B K OIPEICICHHIO 110-
HATUH «TYMaHHU3M», «T'YMaHHOE OTHOIICHUE K OCYKJIEHHBIM». YCTaHOBIIEHO, YTO K TI0-
HUMAaHUIO TYMaHHOTO OTHOIIEHHS HEOOXOAMMO MOAXOIUTh C TIO3UIIMHU, YUUTHIBAIOLICH,
YTO B CBOMX JICHCTBUSIX aJIMHHHUCTpANUs ¥ PaOOTHHKH yUPEKICHUI HCIONHEHUs Ha-
Ka3aHUU TOJHKHBI UCXOANUTH U3 IOHUMAHHS YEJI0BEYECKOTO IOCTOMHCTBA M TIPU3HAHUS
MOJIOKUTEIBHBIX YEJIOBEYSCKUX KAueCTB OCYXJIEHHOTO, Ia)Ke €CIIH OHU HE OYEBHJIHBL.
VIMeHHO 9TO B COYETaHNH C BEKJIMBBIM OTHOIIEHHEM, CO3IaHUEM HEOOXOAMMBIX YCIIO-
BHI 17151 00€CTICUEHUS pealln3allii OCYKICHHBIMU UX MIPAB, OCYIIECTBICHUEM JIESTEIb-
HOCTH UCKITIOUUTEIBHO B MOPSIKE, YCTAHOBICHHOM 3aKOHOM, U SIBIISIETCS T'YMaHHBIM

OTHOUIEHUEM K JIUIIaM, OTOBIBAIOIIVIM JINIICHHE CBOOOIBI.
KutoueBble ci10Ba: nuiieHre cBOOO/IBI, TpaBa OCYkKICHHbIX, IPUHIMI TyMaHU3Ma,
MIPUHLI YBaXXEHHS TIPaB M CBOOOJI YeNIOBEKa, 'yMaHHOE OTHOIICHHE, TYMaHHU3M.

Ilocmﬂomca npodiaemsl. [l

YETKOTO TMOHUMAaHUS COIepIKa-
HUS TIpaBa Ha TYMaHHOE OTHOIICHHE K
OCYXJICHHBIM M YB2)XKCHHE WX UYeJIOBEYe-
CKOTO JIOCTOMHCTBA CJIC/TYET, IIPEXK/Ie BCe-
TO, OTIPEJIETUTHCS C HAIOJTHEHHEM OCHOB-
HBIX €r0 COCTaBISIOMMX. FIMEHHO Takoi
MOIXOJ U MO3BOJUT HA 3aKOHOIATEIIBHOM
YPOBHE 3aKPENUTh UCXOIHBIC TPHHIUITHI
W TapaHTHH peaii3alyyd 3TOro TpaBa B
npoliecce UCIOTHEHU-OTObIBAHUS HaKa-
3aHUS B BUJIE JINIIIEHUST CBOOOIBI.
AKTya/IbHOCTb MCC/Ie0BaHusA. B o1-
JETTbHBIX MyONMKAIUIX YUISHBIX B 001acTH
YTOJIOBHO-HUCTIONHUTEILHOTO TIpaBa  pac-
KpBIBAJICS BOMPOC MOHUMAHUSI TYMaHHOTO
OTHOIICHHS K OCYKJICHHBIM KaK 3JIEMEHTa
ux npaB. Cpeay HUX CTOUT OTMETHTh UCCTIe-
nosaraus K.A. Asryxosa, E.B. ['ybeHkoBo,
A.IlL Tens, T.A. JlenancoBoii, A.I. Konba,
A.B. Jlsicomema, H.B. OprsmHCcEKOH,
A.®. Cremanroka, 1.C. fxosen u ap. On-
HaKo OOJIBIIIMHCTBO N3 Ty OIHMKAIiA HOCHIIO
0030pHEIA XapakTep, a He NMPOBOAWIOCH B
paMKax KOMITIEKCHBIX UCCIIEIOBaHMI.
Lleabio cTATHM SBISCTCS aHAIN3 Ka-
TErOpUH «T'YMaHHOE OTHOIIICHHE) Kak 0a-

30BOr0 JIEMEHTA IIPaBa OCYXKJICHHBIX Ha
TYMaHHO€ OTHOLICHHE.

H310:keHNEe 0CHOBHOIO MaTepuaia.
B HayuHbIX paboTax 0OTMEYaeTcs, 4To 10-
3UTHBHOE TIpaBo TpeOyeT OT JIMIa MPaBo-
MEPHOTO ITOBE/ICHHUS, KOTOPOE 3aKJII0YaeT-
csi B COOJIOZIGHUH TTPaB U O0S3aHHOCTEH.
OIHAaKO TaKoe «UACAIBHOE» COCTOSHHE
HEBO3MOKHO B OOILECTBE, ITOCKOJIBKY
HY)XHO YYUTBIBaTh (haKT YHHKAJIBHOCTH,
HEMOBTOPHMOCTH W HHIUBUAYaIbHOCTH
KaXJI0ro 4YesnoBeka. HapyiieHne mnpapo-
BbIX TPEOOBaHMI BIICYCT FOPHIMYCCKYIO
OTBETCTBEHHOCTh, KOTOpasi HallaKHBACT
oOIIECTBEHHbIE OTHOLICHHSA, O0ecreyu-
BaeT MX 3(P(PEKTHBHOCTb IOCPEACTBOM
rOCYAapCTBEHHON IPUHYANTEIBHOM CHIIBI
[1, c. 180]. IToaTOMY crenyer coriacuThb-
csl ¢ 3apyOeKHBIMH YYEHBIMU B TOM, 4TO
CllelyeT BBIJICIATH /IBa acIeKTa paccMo-
TPEHMs 'yMaHNW3Ma: NePBbIN 3aKIII0YaeTCs
B o0ecreueHuu OE30IacHOCTU 00IIeCTBa
OT HPECTYMHBIX MOCSraTeabCTB; BTOPOU
3aKJIF04AeTCs B TYMaHHOM OTHOILCHUH
K BHHOBHBIM, IIPH YCJIOBUH peasli3alin
HOPM, TIPEIyCMaTPUBAIOIINX OTBETCTBCH-
HOCTH [2, c. 12].
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CymiecTBylOT W HECKOJIBKO HWHBIE
B3DJIIABI HAa COAEp)KaHWE T'yMaHH3Ma B
YTOJIOBHOM CYIONpPOM3BOJACTBE. Tak,
B.JI. ®wmmonoB u O.B. ®dunumonon
CUMTAIOT, YTO TYMaHU3M BKJIIOYAaeT B
ce0si IBE OCHOBHBIE COCTABIISIOIINE:
I'YMaHHOE OTHOIIEHHE K BO3MOXKHO-
My M peallbHOMY IOTEpIeBUIEMY; TY-
MaHHOE OTHOIIEHHE K JIMIY, COBEep-
LIMBIIEMY YTOJIOBHOE IPECTyIUICHHE
[3, c. 214]. Tlo E.B. I'yGenkoBo#, ry-
MaHHM3M PACKpbIBae€TCsS B TOM, YTO IPH
HA3HAYCHMM HAKa3aHUs ¥ MHBIX Mep
YroJOBHO-NIPAaBOBOIO  XapakTepa He
JOJDKHBI ~ TIPUMEHAThCS  (DU3HYECKHE
CTpPaflaHNsd U YHIKECHHE YeJI0OBEUeCKO-
ro JOCTOMHCTBO JIMIIA, COBEPIIUBIIETO
yromoBHoe mpectymienue. [loatomy o
TyMaHU3Me CJIelyeT TOBOPHUTH B CiIydYa-
SIX, KOT/Ia HeT JINIIEHUI ¥ OTpaHndeHUI
B OOJbIIEH CTENeHU, YeM TOT YPOBEHD
CTpajlaHuid, KOTOpBIH Hen30exkeH IpHu
JINIIEHUN cBOOOEI [4, ¢. 67].

Kak mpencrasnsercs, BblIIENpUBE-
JICHHBIMU OIIPECJICHUSAMHU CO/IepIKaHHe
ryMaHM3Ma B LEJIOM M T'yMaHHOTO OT-
HOLICHUS K OCYXKJICHHBIM B YaCTHOCTH
HE MCYEPIBIBACTCS, MOCKOIbKY 3TH I0-
HATHUS SBISIOTCS Oojiee eMKHMHU U HE
MOTYT OBITh OTPaHHUYEHBI TOJBKO yKa-
3aHHBIMHU acllekTaMHu. B To ke Bpems
13 CKa3aHHOTO CIEAYeT, YTO T'yMaHHU3M
U TYMaHHOE€ OTHOUICHHUE OMPEeNIIIOTCS
II0-pa3HOMY, B 3aBHCHMOCTH OT KOHTEK-
cTa, B KOTOPOM HCIIONB3YeTCs ITO IIO-
HATHE.

VIMeHHO W3-3a OTCYTCTBHS YETKOTO
HOPMAaTHBHOTO OIpEIEIICHNs T'yMaHHO-
ro OTHOLIECHUS K OCyXAeHHBIM A.I. AH-
TOHSIH OTHOCHUT I'YMaHU3M K OILICHOYHBIM
KaTeropusiM YroJIOBHO-HCIIOJHUTEIBHO-
ro IpaBa, CChUIASACh HA TO, YTO BO Bpe-
meHa CCCP oH B COOTBETCTBYIOIIEM
3aKOHOJIATEIbCTBE JIAXKE HE YIOMHHAJ-
cs. M XOoTs B COBETCKUH MEPUOI MHO-
r'Me aBTOPBI PACKPHIBAJIM €ro B CBOUX
TpyAax, OJHAKO HA MPAKTHKE TEKCT CO-
BPEMEHHOTO 3aKOHOAATEIhCTBA B Kyda
OonbIIel CTENEeHM NPOHU3AaH KaTero-
puell rymMaHU3Ma, 4eM COBETCKOE IIPaBo
[5, c. 194]. B Hawane mpomuioro Beka
BMECTO TepMHHA «TYMaHH3M» HCIOJb-
30BaJIOCh IIOHSTHE «YCIOBEYHOCTH.
Tax, obmiast TropeMHasi HHCTPYKIUS OT
28 nexabpst 1915 roxma, packpbiBasi co-
JepKaHue paboThl IO HMCIPABICHUIO
3aKJIIOYEHHBIX, CTaBUT B O0A3aHHOCTH
YMHAM TIOPEMHOW CTpa)xxu oOpalarbes
C 3aKIIOYCHHBIMHU YEJIOBEYHO, CIIOKOMi-

HO, CIIPaBEINBO, CTPOTO TPeOyst OT HUX
COOMIONEHNS YCTAaHOBJICHHOTO IMOPSIIKA
[6, c. 27].

Kak yxe oTMmedanoch, TyMaHH3M
MpUIIENT B HAIHOHAIFHOE YTOJIOBHO-HC-
MOJTHUTENIEHOE TIPAaBO M3 MEKIYHapoJ-
HBIX CTaHJAPTOB OOpamIEHUs] C 3aKIIIO-
YEHHBIMHU, OJIHAKO U B HUX OTCYTCTBYET
IpsIMO€ yKa3aHHE Ha COJEp:KaHUe IIo-
HSATHUSL «TYMaHU3M» U «TyMaHHO€ OTHO-
meHue». TeM He MeHee, UM (PaKTHUECKU
MPOHU3AHO BCE MEXIAYHAapOAHOE IIPaBoO
0 cBoOoze u npasax yenoseka. Corac-
HO OIpEeIeIeHUI0O MexXTyHapoIHOTO I'y-
MaHUCTHYECKOTO M 3TUYECKOTO COI03a
TYMaHHU3M — 3TO A€MOKpaTHIECKasi, TU-
4yecKasl, JKU3HEHHas MO3ULUS, YTBEPXK-
Jaroias mpaBo U 005S3aHHOCTh BCEX
YEJIOBEYECKUX CYIIECTB  OMpEnesITh
cMBICT B (hopMy cBOeH >ku3HH [7, ¢. 38].

Amnanns nonoxenuit YUK Ykpaunsl
CBHJCTEIIBCTBYET, 4YTO YHCIO Heo0o-
CHOBAHHBIX MPAaBOOTPAHUYECHUH B HEM
[0 CPaBHEHHIO C COBETCKHM IEPUOJIOM
n panee aeiictBoBaBminM UTK VYkpa-
UHBI, JIeHCTBUTENBHO, KapAHHAIbHO
COKpalleHO. DTO TaKXke YKa3blBaeT Ha
BHEJIPEHUE I10J1X0J1a B paboTe C OCyX-
JIEHHBIMU, OCHOBAaHHOTO Ha T'yYMaHHOM
oTHOLIEHUH K HuM. IlocnemHuil Te3uc
BBITEKAET M3 OyKBaJIbHOTO TOJKOBAHHUS
ct. 8 YUK VYkpaunsl, mo KOTOpoH Bce
pabOTHUKHU OPraHOB U YYPEKACHUI HC-
MOJTHEHUS! HAKa3aHWH JOJDKHBI COBEp-
mIaTh «TyMaHHBIE» AEHCTBHS, TO €CTb
BCE DPEHICHUS W NPUMEHEHHE TeX HWIIH
WHBIX HOPM JIOJDKHBI OBITH TyMaHHBIMH
10 OTHOLICHHIO K OCyXJaeHHbIM. OHa-
KO B psijie CIydaeB MMEJIO MECTO HE BBe-
JIeHUe JEeHCTBUTEIBHO TI'yMaHHOTO OT-
HOILIEHHS, a €r0 UMHUTALHS CO CTOPOHBI
COOTBETCTBYIOIIUX JOKHOCTHBIX JIHIL
U 3aKOHOZATEJII.

Uro mpezacraBisieT cobol TyMaHHOE
OTHOIIEHHE K OCYX/JIEHHBIM B IIpolecce
UCIOJHEHHUS] HaKa3aHUsA B BUIE JIMIIE-
Hust ¢cBoOoabI? [To HamleMy MHEHUIO, K
OTIPEICNICHUIO ITOTO MOHATHUS IEJIECO0-
Opa3HO MOAXOIUTh HA OCHOBAHUH CYILIIe-
CTBYIOIIMX OOIIMX ONpeAeNeHUil KaTe-
ropun «rymanu3m». CI0BO «TyMaHU3M»
OBII0 3aMMCTBOBaHO B cepennHe XX B.
13 HEMENKOTo si3bIka. Hemerkoe cioBo
hymanismus (110 TpOUCXOXKJICHHIO — JIa-
TrHU3M) O6bUT0 BBeneHo I. dorrtom B co-
OTBETCTBHMHM C JIATUHCKUM hymanus (4e-
noseueckuit) [8, c. 117]. Cnenyer ot-
METHUTh, YTO CJIOBA «TYMaHHBIN» U «de-
JIOBEYHBI» — CUHOHUMBI. ['yMaHHBIN —

YEJIOBEYHBIH, 4eJI0BEKOIIOOUBBIH, Yello-
BeuecKkuid. ['yMaHU3M — 4€I0BEYHOCTD,
4yenaoBeKonoOne, demoBedecTBo [9, c.
289]. CsenmeHust 0 TyMaHHOCTH JaeT
HaM TakXXe M CJIOBapb HWHOCTPAHHBIX
CJIOB, 10 KOTOPOMY «TYMaHHOCTB» —

9TO YEJIOBEYHOCTb, YBAXKEHHE K YeJIO-
BEKY M €ro JIOCTOMHCTBY. I'yMaHHBIA —
YeJIOBEUHbIH B CBOEM OTHOIICHHM U B
JNeHCTBUAX I10 OTHOIIEGHHIO K APYTMM
sronsim [ 10, c. 264].

[ToHsiTHE «T'YMaHHOCTB» TPHBEACHO
B YKPAaMHCKUX CJIOBapsix. ['yMaHu3M —
1) uneitnoe teyenue snoxu Bospoxie-
HUSL, KOTOPOE YTBEPIKIAJIO MPABO YEJO-
BeKa Ha 3eMHOe cuacThe ((paHIly3CKuit
TYMaHHU3M); 2) MEPOBO33pPEHHE, TPOHUK-
HyTOE JIO00BBIO K YEIOBEKY, 3a00TOit
0 ero Omare, yBa)X€HHEM K €ro J0CTO-
UHCTBY. ['yMaHHOCTP — YEIOBEYHOCTD.
I'ymMaHHBIN — 4EIIOBEYHBIN B CBOMX JIEHi-
CTBHSX W OTHOIICHHWH K JAPYTUM IIIOISIM
[11, c. 98]. ITpu >TOM CTOUT OOPATUTHCS
K OTIpeieNIeHHI0 ApyToi kareropuu. Tak,
«UEJIOBEUHBII» OINpPEeIIseTCs Clelyto-
oM obpaszom: 1) UCKpeHHHH, K00po-
XKEJIaTeIbHbIH, YYTKO OTHOCSIIMHCS K
JPYTUM, BHUMATEIbHBIN K 4yKUM HYX-
JaM; TYMaHHbI; 2) TOJIHBIH HCKpEH-
HOCTHU, TyMaHHOCTH; 3) OCHOBaHHBII
Ha I'YMaHHOM OTHOLICHUH K 4YEJOBEKY;
4) B KOTOPOM €CTh HUCKPEHHOCTH, BHHU-
MaTeJIbHOCTb,  JOOPOXKEIATEIBHOCTD,
5) 4eloBeKooodue, TYMaHU3M
[12, c. 123]. Utak, kak yKa3bIBaIOT CIIe-
[MATHCTHI, 3HAYCHUE CIIOB «TYMaHH3M)
U «TYMaHHOCTBY», OIMCAHHOE B Pa3yiny-
HBIX HCTOYHHKAX, MOYTH HE OTIHYAET-
csi. OCHOBHBIC COCTaBIISIIOLINE ITUX I10-
HATUH — JTI000BB, YYTKOCTh, YBa)KCHHUE,
MOPSAOYHOCTD, 100POKEIATEIBHOCTD U
Tomy nogoGHoe [13, c. 104-108].

I'yMaHU3M ONpenessioT TakkKe Kak
CHUCTEMY B3INIZIOB Ha 4YeJOBEKAa Kak
Ha BBICIIYIO LIEHHOCTb, CJIOKHBILYIOCS
UCTOPUYECKH, KOTOpas yTBEpKAaeT Oia-
IO 4eJIOBEKa KPUTEPUEM OOLIECTBEHHOM
OLIGHKH, a TNPUHIUI YEJIOBEYHOCTH —
HEe0oOX0MIUMOM  HOPMOW  OTHOLICHHIT
MeXy JIoapMH. B ocHOBe rymMmanu3mMa —
COBOKYITHOCTh MOPAJBHBIX ILEHHOCTEH
1 HOPM TIOBEJICHHSI, KOTOpask yTBEpKaa-
€T OTHOUICHHE K YEJIOBEKY KakK K «Mepe
Bcex Bemei» [14, c. 7].

ConocraBieHUe pPAa3IUYHBIX MOJ-
XOJIOB U BBIACIIEHUE XapaKTEPHBIX dJe-
MEHTOB IOHATHA «TyMaHU3M» B CJIOBa-
pSAX MO3BOJISET BBIACIUTH TPU OCHOB-
HBIX I10JIX0/Ia K €r0 OIPEeNICHHIO:
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1) mporpeccuBHOe TeueHue (Maei-
HO-KYJIBTYpHOE JBIIKEHHE) 31moxu Bos-
POX/ICHHSI, OCHOBAHHOE HA TAKUX HPUH-
IUMax, Kak CBOOOJHOE BCECTOPOHHEE
pa3BUTHE JTMYHOCTH; OCBOOOKIACHUE OT
JyXOBHOTO IIPEBOCXOACTBA (eonannsma
U KaToNuIu3Ma; oOpalleHHue K aHTH4-
HOH ¢uinocopuun, TUTEpaType, UCKYC-
CTBY;

2) MHpOBO33peHHue (cucTemMa B3IIIs-
JIOB, MJEi), NOCTPOEHHOE Ha ClIeaylo-
IIMX TPUHIMIAX: YEJOBEK — BBICIIAS
LIEHHOCTb; 0J1aro 4ejoBeKa — cojaepixka-
Hue (CMBICI) OOIIECTBEHHBIX OTHOIIE-
HUI1; 4eJIOBEK UMEET MPaBo Ha CBOOO.Y,
CYacCThe, Pa3BUTHE U MPOSBICHUE CBOUX
CIIOCOOHOCTEH; YeIIOBEK — TBOpYECKas
WH/IMBUAYaAIbHOCTh, BMECTHIIMIIE TBOP-
YECKOT'o NMOTEHIINANIa;

3) OTHOIIEGHUE K JIOJSAM, XapaKTepH-
3YIOIIEECs] OT3BIBYNBOCTHIO, YBaXKCHH-
€M, CIIPaBeNINBOCTHIO0, 3200TO, COUyB-
cTBHEM. ['yMaHHOCTB MOJKHO OIIpese-
JUTh KaK KOMILJIEKC KayecTB (CBOHCTB)
JIMYHOCTHU, KOTOPBIE MIPOSBIIAIOTCS B I10-
CTYNKaX ¥ B OTHOIIEHHUH K JIIOIIM (MH-
nocepaue, coctpananue) [15, c. 53-54].

[Honoxenuss pgeiicteyromero YUK
VKpauHbl, MEXJIyHapoJIHbIE CTaHAAp-
Tl B c(epe HUCIOIHEHHS YTOJIOBHBIX
HaKa3aHUH OPHUEHTHPYIOT HMEHHO Ha
ompeJelieHHe I'yMaHH3Ma Kak OIpeze-
JICHHOTO OTHOIICHHSI K OCYXJCHHOMY,
KOTOPO€ OH MOKET TpeOOoBaTh OT Mepco-
Haia ¥ Ipyrux jaun. OTHOIIEHHE — JTO
MO3HIIUS JIUYHOCTH 110 TOMY WJIH HHOMY
BOIIPOCY; TOT WJIM MHON Xapakrep I0-
BeJeHUS C KeM, dyeM-HuOynp [16]. OT-
HOILICHWEM Ha3bIBaeTCsl HeBepOalbHOE
(TO ecTh 0e3MOJIBHOE) YYBCTBO IO IIO-
BOJly KOHKDETHbBIX COOBITHH M sIBICHUN
MOJIUTUYECKOH JKU3HHU, KOTOPBIM MOTH-
BUPYIOTCS HOCTYNKH HWJIM IIOBE/IECHUE.
OcHOBY HeBepOaJbHOIO BOCHPHUATHS
COCTAaBJISIET TO MJIM MHOE INyOOKO YKO-
peHMBIIEECS B MHPOBOCHPHUSATHH YeJIO-
BEKa IPE/ICTABICHUE O LICHHOCTH 0011e-
CTBEHHOTO OBITHSI, €T0 MHOTJa HEOCO3-
HaHHbIC YOCIKICHUS U B3TIIS/IbI, 4 TAKKE
KOHKPETHBIC CTPAaCTH W WHTEPECHI, KO-
TOpBIE pa3esAIoTCs uenoBekoM. IToaTo-
MY OTHOILICHHE MOXHO ()OPMHPOBATH U
OLICHUBATb.

ITo muenuto H.A. bacrok u H.I1. Tap-
HaBCKOI1, KOTOPOE MBI B L1€JIOM pa3/ies-
€M, T'YMaHHOMY OTHOLICHHUIO YeJIOBeKa K
JPyTUM CBOWCTBEHHBI CJIEAYIOIIUE Yep-
ThI: yBaXXCHHME K 4YEJOBEKY, NPU3HAHHE
€ro HMHTEpPEeCOB, MOTPeOHOCTEH, OTHO-

[ICHHUE K YeJI0BEKY KaK BBICIICH IIEHHO-
CTH; TTOCTOSTHHAS HAIPaBICHHOCTh BHU-
MaHHS Ha YelIOBEKAa W COUYYBCTBHUE €MY;
OpUEHTAIUS, MPEXKIC BCETO, HA MOJIO-
JKUTEJIEHOE B JIIOJSIX; aKTHBHOE W TBOP-
YeCKOe YTBEP)KJICHHUE B JAPYTOM BEpHI B
BO3MOJKHOCTB COBEPIIEHCTBOBAHHSI CBO-
el TMYHOCTH; MHUIIMATHBA U MYKECTBO
B Oopb0e ¢ aHTHOOIIECTBEHHBIMHU, ATOU-
CTUYHBIMH, Pa3pyILINTEIbHBIMU (opMa-
MU TIOBEJIEHUS JAPYroro; yIOBOIbCTBHE
OT OECKOPBICTHOM 3a00ThI 0 JrosIX [17,
c. 51]. Ho u3 npuBeeHHOro HE clieayeT
YETKUX KPUTEPUEB MPU3HAHUS OTHOIIIE-
HUs TYMaHHBIM, a TaKXe OIpeelicH-
HBIX TPaHUI] TYMAHHOCTHU Hpu padoTe
C OCYXJICHHBIMU K JIMIIICHUIO CBOOOJIBI.

VYuurteiBasg mnocieaHee 00CTOATEIb-
ctBO, B.Il. MapkoB cumuTaer, 4to Tep-
MHHOM «OTHOIIIEHUE» 3aKOHO/ATEIb pe-
I'YJIIUPYyeT BeChbMa OTPaHHUYEHHBIH KpyT
BOIIPOCOB, YTO HE COOTBETCTBYeT Mu-
HUMaJIbHBIM CTaHJIAPTHBIM IpaBHIAM
OOH 1o o6pamnieHuro ¢ 3aKJII0YCHHBIMH,
B KOTOPBIX 9TUM TEPMHHOM OXBaThIBa-
FOTCSl TIOYTH BCE aCIEKThl MCIOJHCHHUS
HaKa3aHWs B BUJC JHUIICHUS CBOOOJIBI,
HauyMHas OT YIPABJICHUS U 3aKaHYMBAs
(bu3nueckoil KylnbTypoil U CaHUTApHOU
TUTUEHOH ocyxJeHHbIX [18, c. 67]. He-
KOTOpbIE YYeHbIE MOHUMAIOT I'yMaHHOE
OTHOIIICHHE KaK YBa)KCHHE K YeJIOBeYe-
CKOMY JIOCTOMHCTBY, TO €CTh Kak 00e-
creueHne pPabOTHUKOM YUPEKICHUS
HWCTIOTHEHNUSI HaKa3aHWH COOIIONCHUS
B CBOMX JEHCTBUSAX W Oe3neicTBUU
MOKAasHUSI M YBaXXeHUs K deloBede-
CKOMY JOCTOWHCTBY 3aKJIIOUEHHOTO M
OCYXJIEHHOTO, TO €CTh ITOJOXKHUTEINb-
HBIE YeJI0OBEUYEeCKUE KaueCTBa CyObeKTa
MOKasTHUSI U PacKasiHUs, KOTOpPHIE BHI-
CTYIAT COIMAJIbHOW T'yMaHHTapHOI
LEHHOCTBIO M IEJbI0O HCIOJHEHHS M
OTOBIBAaHUS YTOJOBHBIX HaKa3aHHi
[19, c. 97]. [locnegnee yTBep>KIeHUE
MPEACTaBISIETCS HAM JOBOJBHO CIOP-
HBIM, IOCKOJbKY B HEM OTOXKIECT-
BIISIETCS YBaXXEHHE K YEIOBEYECKOMY
JIOCTOMHCTBY U TYMaHHOE OTHOIICHUE
K OCYXIeHHBIM. W X0TsS MBI coriac-
HBI, YTO 9TH MOHSATHS HUMEIOT TECHYIO
CBSI3b, IPU3HATH MX TOXKECTBEHHBIMH
HET OCHOBAHHH, XOTSI OB TOTOMY, YTO
B COOTBETCTBUH C IOJIOKECHUSIMH 3a-
KOHOB W MEXIYHapOJHBIX CTaHAapTOB
OHU 3aKpEIUIAIOTCS KaK OT/ACIbHBIE
2JEMEHTBHl HMIIM TIpaB OCYXIACHHBIX,
WM TPUHIHUIIOB OTOBIBAaHUS Hakasa-
HHS B BUJIC JIMIICHUS CBOOOJIBI.
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JIOBOJIBHO HCYEpIBIBAIOLIEE OIpe-
JIeJIeHNe TaKOW KaTeropuu, Kak ryMaH-
HOC OTHOIICHUE K OCYXXICHHBIM, TPE/-
craieno C.B. MuxeeBoii, kotopasi co-
cjaiach Ha TO, YTO C MOPAJIbHO-ITHYe-
CKOM TOYKH 3pEHUS OHO ITO/Ipa3yMeBaeT
YCTAaHOBKY NepCcOoHaIa yUpeKIeHUH nc-
MOJTHEHUS] HaKa3aHWi, HalpaBIeHHYIO
Ha cOoOJIIO/ICHNEe HOPM MOpaJjH, a TaKkKe
MPOSIBJICHUE YBAXKEHUS, TEPIIUMOCTH K
JUYHOCTU OCYXKJIEHHOTO, COOIIoIeHUE
o0LMX MpaBWUJI JTHKETa B OOIICHHH.
TIpudem croma BKJIIOYAETCSl HE CTOJBKO
camo 10 cebe oOIlIeHHE ¢ JTUIIEHHBIMU
CBOOO/IBI IUI[AMU, CKOJIBKO IPUMEHEHHE
Pa3IUYHBIX Mep, DJIEMEHTOB pexuma K
HUM B IPOIECCEe HCIOJTHCHHs HaKa3a-
uus [20, c. 53].

A.B. MarBeeB yTBepXaaeT, 4YTO
TyMaHHOE OTHOIICHHWE MPOSIBISICTCS
00JIbIlIE B COIMAIBHO-BOCIUTATCIABHOMN
pabote ¢ ocyxJaeHHBIMHU. BocnuTsiBast
B HUX YBaXUTEJIbHOE OTHOIICHHE K
YeJI0BEKY, O0IIECTBY, TPYAY, HOpMaM U
MpaBUJIaM YEJIOBEYECKOr0 OOIIEIKNUTHUS,
MOBBIIIAsl YDOBEHB UX CO3HAHMsI, paboT-
HUKH HCIPABUTEIbHBIX YUYPEIKICHUM
TeM CaMbIM IIOMOTalOT OCYKJIEHHBIM
HalTH CBOE MECTO B 0011IeCTBE, TOCTPO-
UTh TMPAaBWIbHBIE B3aWMMOOTHOIICHUS
C OKpPYXAaIOL[UMH, OTKa3aThCs OT Ipe-
crynHoro moBenenus [21, c. 19-20].
Ho ¢ nonoOHBIM yTBEp:KICHHEM HEJb-
351 MOJIHOCTBIO COMIIACHTHCS. B mpu-
BEJICHHON TPaKTOBKE I'yMaHHOE OTHO-
[ICHUE BBICTYMACT KaK ONPEAC/ICHHBIN

IIpU3HaK JJUMYHOCTH OCYXACHHOTIO,
nposABJICHHWE €ro ITOBCACHUA, 3aTO C
no3unuu  paccMarpuBaeMoro IpaBa

STUX JIMI OHO BBICTyNaeT B OoJblIeH
CTCICHH KaK IPOSIBIICHUE ITOBEICHUS
MepCcoHaNa YYPEeXKJEHUI HMCIIONHEHUs
HaKa3aHUH.

BeiBoabl. PackpriBas Takyio oie-
HOYHYIO KaTeropuio, Kak I'yMaHHOE OT-
HOIIIEHHE, HEOOXOANMO OIpPEIeINTh,
YTO B CBOUX JCHCTBHUAX aAMHHUCTPAIIHL
1 pabOTHUKHN YUIPEKACHUN HCTIOTHEHUS
HAKa3aHWH JOJDKHBI HCXOAWTH W3 IIO-
HUMaHUS YeIOBEUYECKOTO JTOCTOMHCTBA
U TPU3HAHHUS IOJIOKUTEIBHBIX Yelo-
BEUECKHUX KAaYEeCTB OCYKICHHOTO, JIaXke
€CIIM OHU He OYeBHJHEL. VIMEHHO 3TO B
COYETAaHUM C BEXKIMBHIM OTHOLICHHEM,
CO3/IaHMEM HEOOXOJUMBIX YCIOBHUH [UIst
obecrieyeHHs] pealu3alud  OCYXKJCH-
HBIMH HX IIpaB, JajbHEWIIEH pecolua-
JU3alMK TTOoCle OTObIBAHMS HaKa3zaHUS,
OCYILECTBICGHUEM JACATEIbHOCTH HC-
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KJIFOYUTEIHHO B TOPSIKE, YCTAHOBICH-
HOM 3aKOHOM, W SIBJISIETCS T'yMaHHBIM
OTHOILIEHWEM K JIMIIAM, OTOBLIBAIOIIUM
JIMIIEHHE CBOOOIEI.
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