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Summary

The article analyzes the administrative law provisions for exercise of certain public
administrative functions by commercial banks in Ukraine. The primary focus is placed on
control activities, as well as the provision of administrative services. Problematic issues
related to the delegation of public powers to non-state entities, including commercial
banks, are considered. Conclusions about the possible prospects of the delegation of
certain powers to commercial banks for public administration are made.

Key words: administrative law, public administration, delegation of powers,
commercial banks, currency control, financial monitoring.

AHHOTAIUS

B crarbe ananmsmpyeTrcss agMHHUCTPATUBHO-TIPABOBOE PETYIMPOBAHUE peain3a-
UM KOMMEpYEeCKHMHU OaHKaMU B YKpaWHE OTJENbHBIX ITyOINYIHO-aIMHHUCTPATUBHBIX
¢yuknuii. OCHOBHOE BHUMAHHUE YAEICHO KOHTPOJIBHOM NESITEIEHOCTH, a TAKKe TPeo-
CTaBICHUIO aMHUHUCTPATUBHBIX YCIYT. PaccMOTpeHbI MpoOIeMHbIe BOIIPOCHI, CBSI3aH-
HBIE C JIeJIETHPOBAHUEM ITyOJIMYHO-BIACTHBIX MOJTHOMOYHI HETOCYIapCTBEHHBIM CYyOb-
eKTaM, BKITtoUast komMmepueckne 6anku. Caemanbl BHIBOJBI O BO3MOKHBIX ITEPCTIEKTUBAX
JIENICTUPOBAHISI KOMMEPUYECKUM OaHKaM OTICNbHBIX MOTHOMOYHM Uil OCYIIECTBICHHUS

Iy OIIMYHO-a IMUHUCTPATHBHON €A TEILHOCTH.
KutroueBble ¢JjI0Ba: aIMIUHUACTPATHBHOE MPABO, MMyOIHMYHO-a/IMIHUCTPATHBHAS JICS-
TEJBHOCTb, JISIETUPOBAHUE MTOJTHOMOYHI, KOMMepUeCKre OaHKH, BAITIOTHBIA KOHTPOJIb,

(MHAHCOBBIIf MOHUTOPHUHL.

Description of problem. Public
administration is traditionally
considered primarily as a sphere of
exercise of powers and functions
of public authorities (especially the
executive branch of power and local
self-government). Russian author
Grigoriy V. Atamanchuk,  while
analyzing the most studied component
of public administration — state public
administration (management) (Russian:
TOCYJapCTBEHHOE yTIpaBieHune) — pointed
out that the organizational structure of
state public administration (management)
relates to these activities (thus, introduces
in management processes) almost all state
and local authorities, which in one way or
another get involved in the formation and
implementation of public administration
influences [1, p. 200].

It is not uncommon that delegation of
powers takes place with regard to public
administration within the executive branch
of power and local self-government. In
Ukraine, in particular, since the early
1990s significant steps have been taken
with regard to deconcentration and
decentralization of public administrative

functions. Current Ukrainian legislation
on local self-government and local
state administrations contains various
provisions for exercise of powers:
a) delegated by state executive authorities
to executive bodies of local (city, town
and village) councils; b) delegated by
oblast’ and rayon councils to appropriate
local state administrations. At the same
time, the existing legal framework and
law enforcement practice indicate that
public administration or certain related
functions may be performed by other
actors (i.e., not belonging to state/national
government or local self-government).
Nowadays, we may observe issues

that are largely either overlooked
or covered only partially by current
Ukrainian legislation, such as:

a) determining the overall range of
subjects that may exercise delegated
public powers; b) establishing uniform
terms and conditions for their involvement
in the exercise of public powers; c)
providing for accountability, control,
information management, and legal
responsibility (liability) for irregularities
in the exercise of public powers; d)
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financial provisions for the exercise of
public powers, etc. However, even Draft
Law “On the Procedure of Delegation of
Powers of Bodies of Executive Power and
Bodies of Local Self-government” [2] did
not mention non-public entities as possible
subjects that may exercise delegated
public powers. Existing regulations
of relevant issues are occasionally
found in specific Laws and acts of
subordinated (delegated) legislation at
various levels.

There are reasons that Ukrainian
legislators did not define a set of universal
rules for delegation of public powers
(including those for the exercise of public
administrative activities) to the entities that
are not public authorities. These reasons
stem from a number of problems regarding
the delegation of powers to exercise public
administration to non-public entities. First
and foremost, the Constitution of Ukraine
stipulates that sovereignty of the people
of Ukraine is exercised by the bodies
of state power and bodies of local self-
government [3]. As such, these bodies
form more or less hierarchical system with
internal subordination and coordination.
Those bodies of public power that exercise
public administration are accountable to
the people directly or via publicly elected
officials. No such degree of subordination
and public accountability exists in the
private business sector or in the non-profit
organizations (NPOs). Second, business
entities and NPOs have particular goals
of creation and existence of their own.
Business works to make profit for its
owners while NPOs pursue the satisfaction
of social, cultural, ecological and other
needs of their members. They are not
obliged to act in the public interest because
achieving public good is not their primary
objective.

Scientific background. Public law
researchers S.V. Kivalov, V.B. Aver’yanov,
L.R. Bila-Tiunova, I.P. Holosnichenko,
M.P. Orzikh, A.R. Krusyan, V.F. Pohorilko,
O.F. Frytskyi, B.A. Perezhnyakin their
scientific works turned to the issue of
delegation of powers(including public
administrative  activities) by  public
authorities, in various scientific contexts,
mainly, in constitutional and administrative
law  studies. = However, problems
regarding the exercise of delegated public
administrative functions by private entities,
including commercial banks, have not
received due attention of scientists.

Ukrainian ~ academician  Vadym
B. Aver’yanov pointed out that the subject
of administrative law includes, inter
alia, social relations, emerging during
the implementation of executive powers
delegated by the state to local self-
government, NPOs and some other non-
governmental institutions [4, p. 71]. This
view is now shared by the majority of
researchers in the field of administrative
law in Ukraine. Contemporary Ukrainian
scholars Serhiy V. Kivalov and Lyubov
R. Bila-Tiunova, in turn, noted that the
institute of delegation ofpublic (state)
powers (Ukrainian: neneryBaHHs Jnep-
JKaBHHUX IOBHOBaKeHb),while not being
novelty to the theory of administrative
law, only recently started to emerge
properly, especially in terms of legal
description [5, p. 7]. Meanwhile, there is
still a lot of work to be done with regard
to laying proper theoretical foundation for
delegation of powers before accordingly
implementing it into national legislative
framework and practice.

Natalya V. Galitsyna reflected that as
per the concept by H. Wilsong the state
transfers to the private sector a number of
its functions only because it helps to more
effectively address social and economic
challenges. Reduction of functions
performed by the state allows it to focus
on important issues such as control
over the bureaucracy and key strategic
directions of the government [6, p. 83].
Based on her analysis, she concludes that
the delegation of powers includes two
sub-institutes: the delegation of powers
from one body of public power to another
and the delegation of public powers to
private entities.

German researcher of administrative
commercial law (German: Wirtschafts
verwaltungsrecht) Rolf Stober indicates
that the delegation aims to decentralize
governance, to relieve public law
organizations of excessive functions,
to make use of private initiative and
administrative resources, to guarantee
the most effective way to utilize
financial resources, technical and other
expertise. Talking about the mechanism
of delegation, he said that the delegation
is carried out institutionally by law, by
administrative act on the basis of law, by
administrative law contract. Noteworthy
is the author's position, according to
which the delegation of powers should
be distinguished from the performance
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of public tasks by virtue of the so-called
duty of making a material or personal
contributions for the benefit of public
authorities. The entity that assumes such
responsibilities does not perform public
functions. It performs certain duties,
guided by the interests of society, and
thus helps the state to carry out public
administration [7, p. 343-344].

According to Oksana Tereshchuk,
delegation of powers is to be understood
as an institute of administrative law that
regulates the process (legal relations) of
transfer of public administrative powers
from delegating entity to another entity
(public administration body, individuals
or private/public legal entities) for a fixed
period of time with mandatory provision
of financial and property resources,
appropriate control (oversight) restrictions
and legal responsibility (liability) which is
executed in the form of a contract or an act
[8, p. 128].

Halyna V. Bublyk in her thesis in
2005 pointed at the controversial areas
in the study of delegation of powers:
a) the circle of subjects that delegate
powers; b) acts of delegation of powers;
c) free expression of subjects that delegate
powers; d) scope, duration and area of
implementation of delegated powers;
e) determining the powers that belong to
the exclusive competence of the body and
which, accordingly, cannot be delegated
to another entity; f) establishing a system
of monitoring the exercise of delegated
powers and responsibility (liability)
for failure or improper execution of the
delegated powers; etc. [9, p. 7]. Thus,
the researchers note there is legal and
theoretical basis for the delegation of
powers, as well as some problems that
need to be solved related to such a
delegation.

Main study. Commercial banks
in Ukraine are legal entities that under
the appropriate banking licenses issued
by the National Bank of Ukraine have
the exclusive right to provide banking
services. Details of commercial banks are
included in the State register of banks.
Legal and natural persons, residents
and non-residents, as well as the state
represented by the Cabinet of Ministers
of Ukraine or its authorized bodies,
may establish commercial banks. There
are two legal formsfor banks created in
Ukraine: public joint stock companies or
cooperative banks. Commercial banks can
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function as universal banks that provide
a range of banking and other services or
as specialized banks that focus only on a
number of such services.

The core law regulating the activities
of commercial banks in Ukraine is the
Law «On Banks and Banking Activity»
[10]. The Law states that commercial
banks may provide banking and other
financial services (except for insurance),
and perform other activities specified in
Article 47 of the Law. Banking services
include: a) accepting deposits (savings)
in currencies and precious metals from
an unlimited number of businesses and
individuals; b) opening and conducting
current accounts of businesses and
individuals and correspondent accounts of
domestic and foreign banks in currencies
and precious metals; c) provision of loans
and other placement of funds in currencies
and precious metals (accepted in deposits
(savings) and held in current accounts) on
its behalf, on its own terms and at their
own risk. Other financial services include:
a) issue of payment instruments, credit
cards, traveler's checks and/or maintaining,
clearing, otherwise providing for settlement
of payments; b) trust management of
financial assets; c) currency exchange;
d) financial leasing; e) provision of
guarantees and sureties; f) money transfer;
g) professional activities in the securities
market, subject to licensing; h) factoring;
etc. Other activities that may be performed
by commercial banks are: a) investments;
b) issue of own securities; c) issue,
distribution and conducting of lotteries; d)
storage of valuables, including provision of
individual deposit boxes for rent; e) cash
collection and transportation of currencys;
f) keeping registers of securities (excluding
own shares);g) providing consulting and
information services relating to banking
and other financial services.

The Law «On Banks and Banking
Activity» does not mention any specific
activities or functions related to the
exercise of the powers of public authorities,
including public administration, by
commercial banks. We may assume that
in this particular Law the legislators made
emphasis on the components of the legal
status of commercial banks reflecting
the main purpose of their participation
in social (especially economic) relations.
However, other laws and subordinate
legislation (regulatory acts)have defined
certain functions of commercial banks,

which, in our opinion, may be interpretedin
the context of public administration.

The Law «On Prevention and
Counteraction to the Legalization
(Laundering) of Proceeds from Crime,
the Terrorist Financing and the Financing
of Proliferation of Weapons of Mass
Destruction» [11] provides for the
exercise of initial financial monitoring,
including, in particular, compulsory
and internal financial monitoring, by
commercial banks. These types of
financial monitoring include measures to
detect the financial transactions subject
to this monitoring (including using
arisk-based approach), identification,
verification of  clients (clients’
representatives), keeping records of
transactions and information on their
parties, mandatory reporting of the
transactions of the competent authority
(the State Financial Monitoring Service
of Ukraine), filing of additional and other
information in the cases provided by law.

Regulation on financial monitoring by
banks, approved by the Act of the Board of
National Bank of Ukraine on 26.06.2015
Ne 417 [12] contains detailed provisions
on: 1) accounting of banks with the State
Financial Monitoring Service of Ukraine
as subjects of initial financial monitoring;
b) identification and registration by the
banks of financial transactions subject
to financial monitoring or for which
there are reasonable grounds to suspect
that they are connected, related or
intended for the terrorist financing or the
financing of proliferation of weapons
of mass destruction; c) development,
approval, continuous updating of internal
documents of the bank regarding financial
monitoring; d) identification (simplified
identification), verification of clients
(clients’ representatives), study of clients,
clarification/additional ~clarification of
information on clients; e) providing
information by banks to the State
Financial Monitoring Service of Ukraine
in accordance with the laws of Ukraine
on prevention of money laundering /
terrorist financing; f) management of
risk of money laundering / terrorist
financing; g) suspension, resumption of
financial transaction supon execution
of decisions (orders) of the State
Financial Monitoring Service of Ukraine;
h) approval of appointments and
dismissals of responsible financial
monitoring officers of the banks.
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Decree of the Cabinet of Ministers
«On Currency Regulation and Currency
Control» [13] stipulates that commercial
banks that received general licenses for
currency transactions from the National
Bank of Ukraine, i.e. the authorized
commercial banks, exercise control over
foreign currency transactions conducted
by residents and nonresidents through
the relevant institutions. Regulations on
currency control, approved by the Act of
the Board of National Bank of Ukraine
on 08.02.2000 Ne 49 and registered with
the Ministry of Justice of Ukraine on
04.04.2000 with Ne 209/4430 [14] specify
functions of commercial banks as agents
of currency control. Currency control
powers provide the authorized commercial
banks with authority to prevent residents
and non-residents from carrying illegal
foreign currency transactions through
these institutions and/or to timely inform
the relevant authorities (in particular, the
State Fiscal Service) about residents and
non-residents violating the legislation
relating to the conduct of their foreign
currency transactions in the cases and in
the manner prescribed by law.

In our view, imperative method of
legal regulation (which prescribes certain
course of action for the commercial
banks in relations with their clients) and
the core essence of functions of financial
monitoring and currency control provide
the ground to consider the relevant actions
as public administrative activities of
commercial banks.

When discussing engagement
of commercial banks in  public
administration, it appears appropriate to
focus on involvement of commercial banks
in provision of administrative services.
Russian scientist Yuriy A. Tikhomirov
said that the public law regulation of the
economy includes a mechanism of public
participation in commercial activities,
and the flexible choice of forms of
public participation creates modes and
conditions of effective activity for society
and corporate structures [15, p. 208].
Ukrainian pundit for the Center of political
and legal reforms Viktor P. Tymoshchuk
offers to consider the privatization
of administrative services and/or the
introduction of competition either as an
alternative to both a decentralization of
powers to provide such services or as
a parallel way to improve their quality
[16, p. 119].
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We can note that recently there
wereattempts to establish legal framework
for provision of certain administrative
servicesby commercial banks. The Draft
Laws on amendments to the law on state
registration of property rights to real estate
[17] as well as the state registration of legal
entities and individual entrepreneurs [18]
original lycontained rules that introduced
commercial banks as subjects that exercise
powers (provide services) in the above
mentioned fields of state registration. In
order to provide these state registration
services commercial banks would have to
be accredited by the Ministry of Justice of
Ukraine in accordance with the procedure
established by the Cabinet of Ministers of
Ukraine and the National Bank of Ukraine.
However, when the relevant draft laws were
considered and amended before the second
reading in the Verkhovna Rada of Ukraine,
the appropriate provisions were excluded on
the proposals of a number of Members of
Parliament (People’s Deputies)in favor of
granting the relevant powers to accredited
state and municipal legal entities.

In spite of the fact that Ukraine is
yet to delegate the provision of public
administrative services to commercial
banks, there are already some other
functions relating to these services
that can be undertaken by commercial
banks. Recently, the National Bank of
Ukraine made some steps to streamline
implementation of electronic remote
identification of clients (users) by
commercial banks in Ukraine for receiving
administrative services via the Unified
State Portal of Administrative Services or
from providers of administrative services,
as well as user access to information and
telecommunication systems of public
authorities (BankIDsystem) [19]. This
system would enable businesses and
individuals that have remote access
to their banking accounts to use their
banking remote identification to access
administrative  services through the
Unified Portal or by directly interacting
(via websites) with public authorities that
provide such services.

Conclusions. Having researched the
theoretical background and current legal
provisions for engagement of commercial
banks in public administration in Ukraine,
we come up to the following conclusions.

First, currently there is no
comprehensive legal framework for the
delegation of public powers (including those

for the exercise of public administration)
to private entities in Ukraine. We believe
that establishment of such framework
with necessary restrictions and safeguards
would significantly enhance any future
steps towards delegating more public
powers in the course of decentralization,
deconcentration and privatization. In
the meantime, it is essential that the
development of appropriate legislation gets
under way with active participation of legal
experts, scientific community, government
and private sector representatives, as well
as political leaders.

Second, commercial banks in
Ukraine are engaged in certain activities
that are regulated by administrative
law provisions. These activities include
different types of public control: financial
monitoring, which is exercised to
prevent and counteract the legalization
(laundering) of proceeds from crime,
the terrorist financing and the financing
of proliferation of weapons of mass
destruction, and currency control, which
is exercised to prevent residents and non-
residents from carrying illegal foreign
currency transactions. In our view, these
activities should be analyzed and assessed
in the context of public administration.

Third, we believe that there are
sufficient conditions in Ukraine to create
appropriate legislation for delegation
of powers to provide administrative
services to private entities. Some fields
in which such administrative services
may be provided by commercial banks
are registration of businesses, registration
of representative offices of foreign
companies, registration of title and other
property rights to real estate etc. It would
be necessary to ensure compliance of
any such provision with public interests
and guaranteeing the implementation of
relevant rights of individuals and legal
entities.
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MPABOBOH PEXKUM UMYIIECTBA
I'OPHOI'O ITPEAIIPUATHUA

Baagumup BEJIOYCOB,
COHCKATelb
WucTutyTa npaBa umeHu kHA3s1 Biagumupa Benukoro
MexpernonansHol AkazieMuu YIpaBiaeHHs IEPCOHATIOM

Summary

The article analyzes the problematic issues of legal regime of property of mining
enterprises. The author describes the material rights, on which is based the economic
activity of mining companies, including the right of property, right of economic conduct
and right of operational management. The types of mining companies, depending on the
form of property on which they are based, are considered. Analyzed the definitions of
«mining enterprisey, «mining object», «complete property complex». Limitations of legal
regulation of legal regime of property of mining enterprises are revealed. Suggestions
for improvement of the mountain law of Ukraine are elaborated and sounded.

Key words: mining enterprise, mining object, right of economic conduct, right of
operational management, responsibility.

AHHOTaIUSA

B craree ananmm3upyrorcst mpoOIeMHBIE BOIIPOCH! IIPABOBOTO PEKMUMA NMYIIECTBA
TOPHBIX MPEINPHUATHI. ABTOPOM OXapaKTepU30BaHbI BELICCTBEHHBIC [IPaBa, HA OCHO-
BE KOTOPBIX OaszupyeTcs XO3IWCTBEHHAs IESATEIbHOCTh TOPHBIX HPEANpPUSTHH, B TOM
YHUCIIe MMPaBO COOCTBEHHOCTH, MIPABO XO3SHCTBCHHOTO BEICHUS U MPABO OMEPATHBHOTO
ynpasieHus. PaccMOTpeHbl BUIbI TOPHBIX MIPEATPUSATHIA B 3aBUCUMOCTH OT (hOPMBI COO-
CTBEHHOCTH, Ha KOTOPOH OHHM OCHOBAHBI. [IpoaHamM3MpOBaHBI ONpeIeIeHHs MOHITHI
«TOPHOE TPEATIPHUSIITHEY, KTOPHBIN 00BEKTY, «IEIIOCTHBIN UMYIIECTBCHHBIN KOMITICKC).
BbIsiBICeHBI HEJJOCTAaTKU MPABOBOTO 00ECIICUSHHUs IPABOBOTO PEXKUMA UMYILECTBA TOP-
HOTO TpeanpusTs. BeipaboTaHbl 1 000CHOBAHBI MPEIOKEHHS TI0 YCOBEPIICHCTBOBA-
HUIO TOPHOTO 3aKOHOJIATEIhCTBA YKPAUHBI.

KitroueBble cjioBa: ropHOE MPEANPUSATHE, TOPHBIN OOBEKT, MPABO XO3IHCTBEHHOTO
BEZICHHUSI, TIPABO ONEPATUBHOTO YIIPABICHHSI, OTBETCTBEHHOCTb.

HOCTaHOBKa npodiiembl. B coBpe-
MEHHBIX YCJOBUSIX XO3SIHCTBO-
BaHUsI B YKpaWHE, XapaKTepPU3YIOIIUXCS
CTAQHOBJICHHEM YaCTHOCOOCTBEHHUYECKHX
OTHOIIIEHHI B MPOIIECCE PasrocyrapcTBie-
HUS, IPUBATH3AIUM M KOPIOPATH3aIiH, B
TOM 4YHCIIe TPENNpHATHH TOPHOIOOBIBA-
oIIeld U TOpHOIepepadaThIBAOIICH TPO-
MBIIIICHHOCTH, HAanOONBINETO BHUMAHUS
3aCIy’KMBAlOT ~ TPOOJIEMHBIE ~ BOMPOCHI
TIPaBOBOTO PEXMMA NMYIIECTBA CyOBEKTOB
XO3SIACTBEHHON JiestenbHOCTH. Hecmotpst
Ha HaJIMYUe JOBOJHHO MPOYHON TPAaBOBOIT
OCHOBBI B BUJIE COOTBETCTBYIOIUX CTaTeil
Konctutynun Ykpaunsl, X03s1CTBEHHOIO
u I'paxnanckoro koznekcoB YkpauHsl, Ha-
JIOTOBOTO KOJIeKCa YKpaHHbI, 3aKOHOAATENb-
cTBa 0 OyXrajTepckoM y4eTe U pPUHAHCOBOIt
OTYETHOCTH, HEOOXOIMMOCTb JTAIbHEHILIEro
TEOPETUUECKOTO HCCIIENI0BaHUS IPaBOBO-
IO PeXUMa OTICNIBHBIX CYOBEKTOB XO3si-
CTBOBAaHMs HE BbI3BIBACT COMHEHUI. Benb
HMMEHHO 3Ta MpaBoBast KaTeropust — O{HA W3
TeX, KOTopast O3BOJISIET PACKPHITH OCOOCH-
HOCTH TIPaBOBOTO CTaTyca TOTO WIIA MHOTO
CcyObeKTa XO3sIHCTBOBAaHMS B TTOJTHOM OOB-
eMe, OIPEeNeNUTh KPYr ero MMYIIECTBEH-

HBIX IIPaB U 00A3aHHOCTEH B IpoLecce X0-
3SHCTBOBAHMS, a TAKXKE OXapaKTEPH30BaTh
0COOCHHOCTH OTBETCTBEHHOCTH CyOBEKTa
XO35MCTBOBaHHS I10 €ro 00s13aTeNbCTBaM.
AKTyaJIbHOCTh TeMH  HCCJIeJO0Ba-
Husi. VccenoBaHuio MpaBoOBOTO PEXUMa
CyOBEKTOB XO3SIICTBOBAHMS TOCBSIICHBI
paboThl  M3BECTHBIX  Y4YCHBIX-IOPHUCTOB.
B vactHOCTH, B nccnegoBanusx O. Bunauk
paccMOoTpeHbI IPOOJIEMHBIE BOIIPOCHI IpaBa
COOCTBEHHOCTH KaK OCHOBHOTO TIPaBOBOTO
PEXHMa UMYIIECTBA CyObEKTOB X0O3SHCTBO-
BaHUA [1]; aKTyalbHBIE ACTIEKThI IPABOBO-
TO peXMMa CyObEKTOB MpEIIpPUHIMATEIb-
CKOH JIeATEeTbHOCTH TMOJNIOKHI B OCHOBY
CBOETO JWCCEPTAIMOHHOIO HICCIIETOBAHUS
0. INamypxuBcknii [2]; kpuTHYeCKHi aHa-
T3 HOPM XO3SICTBEHHOTO 3aKOHO/ATENb-
CTBa, PENIAMEHTHPYIOINX MOHATHE U CO-
JIep’KaHue MPABOBOIO PEXUMa UMYILECTBA
B cepe XO34iCTBOBaHMS, OCYIIECTBICH
B. Illep6unoii. [3]. B To e Bpems oco-
OGEHHOCTH TIPaBOBOTO PEXXMMA MMYIIECTBA
OT/ICJIBHBIX CyOBEKTOB XO3SHCTBOBAHUS, B
TOM YMCJIe TOPHBIX MPEANPUATHH, TPEOyIOT
JTAIbHEHILIEr0 UCCIIeIOBaHHs M IOPaOOTKH C
LEJBI0 YCTPAHEHHUs HEOCTATKOB MPaBOBO-



