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KOMIIETEHIINN OPTaHOB TOCYAApPCTBEHHOM
BJIACTH M OPTaHOB MECTHOTO CaMOyIpaB-
JIeHNs KaK CyObEKTOB, OCYIIECTBISIONINX
YIPaBICHYECKYIO JeSITeNbHOCTh, CYII-
HOCTB U 0COOEHHOCTH KOTOPOH BBITEKAIOT
13 CollepyKaHus UCTIONHHUTEIIFHOM BIIacTH
Y MECTHOTO CaMOYTIpaBJICHNSI.

OCHOBY  METOJOJIOTMYECKOTO  I10J-
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KOMITCTEHLIMH B COOTBETCTBHHU € 00bEMOM
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(YHKIMIA, KOMICTEHIIMH U T.U.), YTOOBI
COOTBETCTBYIOMIMN CYOBEKT MyOIMIHOM
BJIACTH MMEJ BOSMOXKHOCTHU JICHCTBOBATh
UCKIIFOYUTEIFHO B paMKaX 3aKOHOB M IO
MHHHUMYMY T[PUMEHSTh JHCKPEIIMOHHbIC
BO3MOXKHOCTH B YIpaBICHYECKOW Jies-
tenpHOCTH. CyTh  METOIOJIOTHYECKOTO
MOAXOJa 3aKJIIOYaeTCs] B OIpPEACICHUH
(hopMyIIBI KOMIIETCHIIUY, YYHUTHIBAIOIICH
pe3ynabTaThl  yKa3aHHOTO aHalln3a, OIH-
pasch Ha CTpaTErHyecKylo Leib dddex-
THUBHOTO YIPaBJICHUS U BBISABICHHS 3aKO-
HOMEPHOCTEH B PEryJMpOBaHUM KOHCTH-
TYLMOHHO-IIPABOBBIX OTHOLICHHWH, CBS-
3aHHBIX C «koMmnereHuuei». Konmemnmus
«Pa3yMHOTO 3aKOHOJATEeNbCTBA» JOJDKHA
OBITh OCHOBOH HOPMATHUBHOI periamMeH-
TalMM Tpoliecca JeIEeHTPalIn3auu, Ko-
TOPBII TNIpeayCMaTpUBAeT COTIACOBAHUE
C KOHCTHUTYIIMOHHBIMH TPEOOBaHHAMH U
obecrieueHre IpUMaTa MECTHOTO CaMo-
YIpaBICHUS C PAMOHAIBHO OTPaHWICH-
HBIM pacIiopsDKEHHEM pecypcamu (B TOM
gucie — (PMHAHCOBBIMHU) HAa COOTBETCTBY-
IOIEH TEPPUTOPHN.
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Summary

The comparative and legal analysis of the term «marriage» in canon law and the
Family Code of Ukraine is made, the procedure of formation of legal framework
of regulating the solemnization of marriage is discussed, the main differences
between state and church solemnization of marriage and differences between the
registration procedures are determined. The correlation of the concept of ,,marriage”
is examined. The amount of influence of a church on solemnization of marriage,
understanding of the concept of ,,marriage” as a legal, spiritual and ethical category
is also determined.
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AHHOTaNUs

OcyIIecTBIeH CPaBHUTEIFHO-ITPABOBOI aHAJIHM3 OHSTHS «OpaK» COIIacCHO KaHOHU-
yeckomy npaBy u CemeitHOMY Koekcy YKpawHbl. PaccCMOTpEH MOpPSIIOK CTaHOBICHUS
MPaBOBOTO MEXaHW3Ma PEryIMPOBAHUS 3aKIIOUeHUs Opaka, OINpeesieHbl OCHOBHBIC
pa3HoIIacHs MKy TOCYIapCTBEHHBIM 1 IIEPKOBHBIM 3aKJIIOUCHUEM Opaka U pa3inans
MexXIy peructparueil. OnpeneneH 00beM BIUSHUS LEPKBU Ha 3aKIIOUeHHe Opaka, rmo-
HUMaHHUE TOHATHA «Opak» Kak MpaBOBOW M JyXOBHO-HPaBCTBEHHOH KaTeropuu. Bax-
HOCTB PacCCMOTPEHHS 3TOH NMPOOIEeMBI 00YCIIOBIICHA PAa3HOIIACHSIMU, KOTOPBIE BO3HUKA-
0T B IIPOIIECCE 3aKIIOUCHHUS OpaKa 1o CeMeMHOMY 3aKOHOIATEILCTBY YKPAUHbI U KAHO-
HUYECKOMY IIPaBy, a TAK)KE POJIBIO U BIUSIHAEM [IEpPKBHU KaK COI[MAIbHOTO HHCTHTYTA Ha

TIOPAIOK €TI0 3aKJIFOUCHUA.

KuroueBble cinoBa: Opak, cynpyru, CeMeiHbIl KOJEKC YKpaunHbl, KAHOHHYECKOES

IIpaBo, NPaBOMEPHOCTH Opaxa.

Formulation of the problem. Under
the influence of modern develop-
ment of legal relationships and the emer-
gence of the new ones a research focuses on
the impact of spirituality and understanding
of a church as a social institution, its role in
all spheres of a society, on understanding
the concept of ,,marriage” in particular. The
interpretation of the concept of marriage by
the church is a socially important element
for understanding the importance of such
phenomenon for people and a society as a
whole. Today it is clear that the formation
of modern family law was influenced with
canon law through the prism of religion as
a part of the formation of legal awareness
of citizens. Thus, the comparative and legal
analysis of the concept of ,,marriage” due to
the norms of canon law and the Family Code
of Ukraine (FCU) makes it possible to iden-
tify differences and the influence of a church
on realizing the importance of marriage.

Canon law, being today a spiritual
analytics, has very deep roots. At the same
time, the place of canons in the state is in-
significant. Government policy is aimed
at meeting various strategically important
interests, but not at strengthening the legal
culture of a society. There is the reason to
assert the blatant disregard of basic prin-
ciples of morality, absence of a specific
system to restore human and spiritual val-
ues of a society. The appeal to canon law
updates the examination of the depths of
Scripture as a source of regulatory models
that have influenced the formation of the
modern legal culture [1, p. 41].

Topicality of the research. The impor-
tance of consideration of this problem is due
to differences arising during solemnization
of marriage by family legislation of Ukraine
and canon law and the role and influence of
the church as a social institution on the order
of its solemnization.
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State of the study. The theoretical ba-
sis of the study of such range of problems
is the works of such outstanding research-
es as Z.V. Romovska, Ju.l. Sem’onov,
L.M. Baranova. V.I. Borysova, I.V. Zhy-
linkova, V.F. Opryshko, F.P. Shul’zhenko,
0.S. Olijnyk, V.V. Luts, R.B. Shyshka,
S.V.Fursa, O.B. Hryniak, V.S. Hopan-
chuk, O.I. Kharytonova, V.K. Antoshkina,
D.S. Borminska, I.V. Spasibo-Fat’eieva,
L.V. Krasytska, Ju.A. Baliuk, etc. How-
ever, comprehensive comparative and
legal studies of canon law and family leg-
islation were not carried out, indicating
the urgency and importance of a chosen
research topic.

The aim and objectives of the study
are to expand the concept of ,,marriage” in
canon law and the Family Code of Ukraine,
to investigate differences in the procedure
of solemnization of marriage by canon law
and the Family Code of Ukraine, to carry
out comparative and legal analysis secular
and religious marriage.

Presentation of the basics. Among a
huge variety of public relations regulated by
the legislation of our state, you can select the
scope of rather complex human relations,
namely marriage relations, based on sol-
emnization of a marriage. According to the
Article 21 of the FCU a marriage is a family
union of a man and a woman registered in
the body of registration of civil status acts
(RCSA). Family legislation provides that a
family living of a woman and a man without
amarriage is not a ground for the emergence
of the rights and responsibilities of spouses
among them. On the grounds of a marriage
a family is created. In Ukraine a marriage is
recognized valid if it is properly registered.
One of the principles of regulation of family
relations is recognizing a marriage contract-
ed only in government bodies of registration
of civil status acts. This principle is based
on the constitutional principle of family
protection by a state (art. 51). The state is
interested in strengthening and stability of a
marriage, and therefore controls its solem-
nization and termination and protects only
the marriages contracted in the bodies of
RCSA. With the registration act a state con-
firms that this alliance receives public rec-
ognition and protection as the one that meets
certain requirements [2].

Only registered in the bodies of RCSA
a marriage creates legal consequences. Just
from the date of state registration of a mar-
riage, the couple gets a set of mutual rights
and obligations, and a child born after the

state registration of a marriage is considered
to be born in a marriage.

A document confirming a marriage is
a marriage certificate (a sample of which
is approved by the Cabinet of Ministers
of Ukraine), issued by the Department of
RCSA. It has evidential meaning and con-
firms that the person has definite subjective
rights, such as receiving alimony, pensions,
housing or inheritance rights.

In contrast to the state contracting of
marriage church solemnization and regis-
tration of a marriage is held by canon law
and Christian rituals. A bride and a groom
on their own are entitled to a wedding in
the church. After the wedding ceremony the
priest gives a church wedding certificate.
But a state and a church do not cooper-
ate because there is no legal basis for state
recognition of the validity of the wedding
certificate. As the law recognizes only reg-
istered (civil or secular) marriage contracted
in bodies of RCSA, public attendance in the
actual marital relationship or solemnization
of their marriage by religious ceremony is
a personal matter of every citizen, but does
not entail any legal consequences of legal
marriage. Setting the obligatory state regis-
tration of a marriage means that the actual
marriage relationship, no matter how long
they last, are not marriage in the legal sense
and do not give rise to legal consequences.

There is no secret that in recent years
more and more couples live together as
one family without state registration of
marriage,so-called ,actual marriage” re-
lationship — that is how the lawyers today
define unregistered state relations between a
man and a woman. Sometimes the notion of
a ,,virtual marriage” is used. Nowadays, the
relationship between a man and a woman
can be called a ,,factual marriage” when,
firstly, a couple lives in the same area, sec-
ondly, has common household chores and,
thirdly, does not register their relationship
in public authorities [3].Often the research-
ers recognize the concept of ,,marriage” as
a contract. But a marriage does not contain
all the required signs of the contract and has
its own specific features, extrinsic for a con-
tract. These features include: voluntariness,
that is, the presence of voluntary consent of
both in a spouses (Art. 24 of FC); achiev-
ing marriage age by a man and woman that
marry (Art. 22 of FC); registration of a mar-
riage in accordance with the body of law,
designated byFC focus on the formation of
personal family union of man and a wom-
an. These concepts coincide also in canon

~ LEGEA SI VIATA

|

law with the only difference in registration.
Property relations in a marriage for persons
contracting the marriage or a spouse during
the marriage can be regulated by a marriage
contract. And the contract already contains
almost all the features of a civil and legal
contract. The Family Code provides that as
the unregistered marriage in the bodies of
RCSA, but also a church marriage are not
the reason for the emergence of property or
family relationships. At the same time the
Article 21 of the Family Code determines
that the religious marriage ceremony is the
basis for the emergence of the woman and
man’s rights and responsibilities of a spous-
es in the case when a religious marriage cer-
emony was held before the creation or res-
toration of the state bodies of registration of
civil status acts. As for the marriage, unreg-
istered in the bodies of RCSA, the Family
Code recognizes the possibility of extending
the regime of the right for joint ownership
on the property acquired by persons who
are not in a registered marriage, during co-
habitation if the other isn’t provided by a
written agreement between them (Art. 74 of
FC). Certainly a marriage itself is affected
by the conditions of marriage, that are the
ones without which there won’t be a legally
capable marriage. According to the Article
37 of the FC a legally capable marriage is
the one that is contracted in compliance
with the law. The cases of not legally capa-
ble marriage include: voidness of marriage
in legal form and invalidity of marriage on
the grounds provided for in paragraphs 1-3
of the Article 39 of the FC, and subsequent
cancellation of the act’s record of a marriage
by the body of RCSA.

According to the Article 26 of the FC
brothers can’t marry their sisters as well as
cousins, aunts, uncles, nephews and nieces.
Persons who are related to with attitudes
of adoption also cannot be married to one
another. Marriage is allowed between the
adopter and the adopted child only in case
of cancellation of adoption. For all that
paragraph 5 of the Article 26 of the Family
Code solemnization of marriage between
the adopter’s child and the child adopted by
him/her, also between adopted children —
the right to contract a marriage can be given
only by the court’s decision. The case of
marriage with a person recognized as legal-
ly incompetent is declared invalid.

We also should not forget about the
existence of religious legal systems, which
have influence on the procedure of solem-
nization of marriage. Canon law in modern
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society is not frequently used, the Vatican
is the only country to apply canon law.
The principle of separation of a church
and a state was declared by almost all the
countries with large Christian communities
that applied canon law. According to this,
the church has the right to regulate only
the internal church relations, and its pro-
visions are considered solely as corporate
that cannot contradict the law. The validity
of canon law in its territory is recognized
only by a few states. Among them is Cy-
prus. According to the Article 111 of the
Constitution of Cyprus any questions on
engagement, marriage, divorce, judicial
separation or restitution of conjugal rights
and family relationships should be gov-
erned by the law of the Greek Orthodox
Church or with the church of another reli-
gious group, which was used in 1960, and
should be under the jurisdiction of courts
of such church. Moreover, the Constitution
prohibits the legislature to invade the de-
fined scope [4, p. 13].

The classic canonical concept of mar-
riage becomes the idea of it as ,.the most
comprehensive (physical, moral, economic,
legal, religious) communication between a
husband and a wife” [5, p. 8].

There are concepts of a religious mar-
riage and a civil marriage. Though mostly
people who contract a church marriage in
modern times also contract a civil one, but
historically it was not compulsory. A church
marriage is carried out by the rituals of cor-
responding religion, a civil marriage is reg-
istered in the public institutions. People can
live together, forming a family, but without
solemnization a marriage. Historically, a
marriage was the union between a man
and a woman. In the modern era the laws
of some countries allow civil marriages be-
tween persons of the same sex.

The Great Dictionary of the Ukrainian
language defines a marriage as a family
union, cohabitation of a man and a woman
by mutual consent [6, p. 1625]. The wed-
ding — a church marriage, is one of the sac-
raments — the union of man and a woman,
consecrated by the church, where, it is be-
lieved, the LORD with his presence unites
souls into a whole one [7]. In the sacrament
of a marriage ceremony the Lord presents
its gracious help to the couple to be able to
struggle against all adversities that happen
in their life together. A marriage is perceived
by a church as a sacrament, moreover the
sacrament is not so much a wedding, as the
marriage as a union of a man and a woman,

consecrated by the church. The church at-
taches great importance to this sacrament,
reasonably believing that every family,
blessed by the church, is its symbol. Ortho-
dox theology believes that the formation of
marriage is possible only in the church with
the blessing of a bishop or a priest. Accord-
ing to this point of view, the church with
its religious rites and prayers call on God’s
blessing on a bride and a groom. A mar-
riage begins with the blessing of a church
and continues throughout the life of the
couple. It is believed that the Holy Spirit
gives Christian spouses the grace that they
can faithfully perform their duties and serve
God together, deserving of eternal life itself.

Apostle Pavlo compares the sacrament
of marriage with a mystery of Christ’s unity
with the church and says: ,,This is a great
mystery...” (Eph. V, 32). ,,A man will leave
his father and mother and join to his wife:
and they will be one flesh” (Genesis 11, 24) —
defines God the essence of the mystery.

The ambiguity of legal nature of the in-
stitution of marriage has led to the complex-
ity of its legal structure in Roman law that
established conditions on which directly
depended the validity of marriage [8, p. 61].
It is, in particular, marriage age (rubertas) of
future husband and wife, that is 12 years for
a woman and 14 — for a man; sonubium —
no close relationship, and the absence of
mental illness and staying in another mar-
riage. Besides, the prohibition on marriage
within the genus (gens) — exogamous nature
of Roman marriage — is a long-standing rule
which is always followed [8, p. 74]. Ana-
lyzing the articles of French Civil Code of
1804, a marriage can be defined as a union
of a man and a woman based on mutual
consent and aimed at a family creation. This
individual right of public nature can nei-
ther be limited nor alienated. An important
characteristic of a marriage is community
of living and the availability of sex. As an
argument L. Lypets offers that along with
the state registration of marriage it is nec-
essary to permit the registration of marriage
in other ways, particularly in a church. The
implementation of this proposal is possible
by implementing the norms of the Civil
Code of Spain and the Republic of Latvia
into the Family Code of Ukraine, namely:
1) Atrticle 49 of the Civil Code of Spain:
,EBvery Spaniard has the right to marry in
Spain or abroad: a) before a judge or an of-
ficial specified by this Code; b) in a religious
form prescribed by the law”; 2) Article 63
of the Civil Code of Spain: ,,Registration of
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religious marriages in Spain is held by sim-
ply providing the judge who leads the State
Register a marriage certificate issued by a
church, in which must be reflected all cir-
cumstances required by the law for the State
Register”; 3) Article 53 of the Civil Code of
the Republic of Latvia: ,,Solemnization of
marriage is held by a head of the department
of civil status records or a clergyman of
religions specified in the Article 51, on the
condition of keeping the rules of marriage
solemnization”; 4) Article 58 of the Civil
Code of the Republic of Latvia: ,,On every
contracted marriage clerics have a period of
fourteen days to send needed information to
register solemnization of marriage at the de-
partment of civil status records, in which the
marriage took place. For failure to do so the
cleric may bear administrative responsibil-
ity” [9, p. 11].

A marriage can be called the founda-
tion of every human life. Unfortunately,
the lack of understanding of genuine truth
of vocation of marriage remains a problem.
Effective help in identifying this vocation is
one of the priorities of a church, because a
marriage is one of the most valuable wealth
of mankind. A primary desire is to provide
its assistance to those who already know the
value of marriage and try to show fidelity
to this life. And also with its voice to reach
those who are unsure, worried and looking
for the truth, and are unfairly prevented to
live free according to the project of own
family [10, p. 5]. One of manifestation of
the church’s desire to cooperate with the
Christian spouses is a desire to help to un-
derstand God’s plan concerning it. Espe-
cially this knowledge is gaining relevance
in the context of today’s events, when the
family is undergoing rapid and profound
changes in culture. In this difficult situation
many families do everything to remain true
value to those who are the foundation of the
family institution. Some people have lost all
understanding of the truth about marriage
and family life. A loss of this understanding
leads to irreversible destruction of organic
family ties with the society for which it is
the basis and relentless power through its
mission to serve life [11, p. 50].

However, the concept of marriage con-
tains a different meaning, the emphasis here
is on the vision of marriage as unfathomable
and inexhaustible mystery. Christian mar-
riage becomes another way of understand-
ing the true salvation. The main merit of this
is of Jesus Christ whom all are equal and all
in. There is a harmony in which unity does
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not deny diversity. Apostle Pavlo points out
sanctifying power of a couple in which a
man helps a woman to attain salvation, and
the woman, instead, helps the man. The
couple, being a symbol of the indissoluble
unity of Christ with a church, is still an un-
solved mystery, which gives the salvation
for Christian souls through love [10, p. 50].
The problems of the relationship between a
state and a church still remain complex and
not fully resolved. For example, the first
major act of the Ukrainian independent state
in church affairs was the law from January
1, 1919 on the supreme government of the
Ukrainian Autocephalous Orthodox Church
[12,p. 19].

Indisputable is the fact that the Ortho-
dox Churches and the State of Ukraine have
a lot in common and different in their posi-
tions. However, key differences between the
state and the church are permission or prohi-
bition of divorce.

Distinctive attention is the fact that civil
law is not in the plane of understanding of
a marriage as a holy sacrament. In chapter
2, Article 25 of the FCU is determined that
individuals have the right to remarry only
after the termination of the previous mar-
riage. Persons, who have been married, can
register repeated marriage only upon pre-
sentation of documents confirming the ter-
mination of the previous marriage (divorce
certificate, death certificate of a spouse, de-
cree of nullity of a marriage).

In the Orthodox Church a marriage
is indissoluble because of the sacrament
and through the guidance of Christ: ,,What
God has put together, let no man divides.”
Instead, kindly understanding human weak-
ness in the protection from sin, giving di-
vorce the Orthodox Church claims that
Grace could not be accepted. State laws,
allowing divorce, cares only comprehensive
study of the causes of divorce and fairness
of the decision.

Common points between the church
canons and the family law are evident in
the example of unity, the main principle of
which is monogamy. This automatically ex-
cludes the possibility of polygamy in a mar-
riage. The Article 25 of the FCU establishes
the principle of monogamy, which lies in the
fact that a woman and a man can simultane-
ously live only in one registered marriage.
Thus, a marriage cannot be contracted if a
woman or a man lives in another registered
marriage. Deciding this problem the law
establishes a purely formal approach — only
the fact of existence of a registered marriage

is important, but not real marriage relation-
ship. There is quite possible situation when
the parties are separated for many years,
have no common interests and don’t com-
municate with each other. Nevertheless, a
registered marriage is an obstacle to solem-
nization of a new one.

Simultaneous living in a marriage with
two or more persons (polygamy) in Ukraine
is not recognized at the level of family law
and church law. Family law contains general
rules on marriage for all citizens of Ukraine,
regardless of their religion. Persons, whose
religion allows polygamy, are able to live by
the rules of their faith. However, the state
registration of a marriage is made by secular
and not religious principles, one of which is
monogamy.

As the legal regulation of matrimonial
and family relations in Ukraine is admin-
istered exclusively by a state, and is recog-
nized only the marriage contracted in state
bodies of registration of civil status acts, so,
opposed to this assertion, a church quite rad-
ically argues that civil spouses means noth-
ing to God. The church has every right to
demand a church marriage from its believ-
ers. But this, however, does not mean that
a state must introduce compulsory church
marriage. It is because the couple has re-
ligious significance, the form of it should
always be a matter of personal freedom.
Christians are called to freedom. Both a
church and a state should make every effort
to apply, on the one hand, their power over
their spouses in accordance with their objec-
tives, on the other hand, to do it in coopera-
tion and harmony.

The right of God takes precedence over
any law — this is one of the main principles
that define the vision of a church on the im-
portance of a marriage. The family right is
adopted by a church as a matter of canon
law. Delimitation of jurisdictions is the best
traced by the example of the impact of court
decisions. The essence of delimitation is that
judicial decisions of church courts in family
matters, subject to a church, are not valid and
do not oblige the believers, and vice versa,
church courts cannot issue decisions in cas-
es of spouses of believers that are under the
jurisdiction of the government. Matrimonial
cases have double legal consequences. The
competence of the judicial authorities of a
church extends to the internal affairs of the
laity. In its turn, the government, without the
consent of a church has allowed dissolution
of a marriage — it is contrary to the teach-
ings of the Orthodox Church. However, a
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church encourages respect for secular laws,
for spouses of believers could also have
civil consequences in a state. Christian holy
duty is to give obedience to state authority,
which the Lord teaches himself. We must
follow the civil laws that serve to maintain
moral order.

Conclusion. A church and a state care
about a marriage that is reflected in the le-
gal regulation of spouse’s vitality. In par-
ticular, a state clearly regulates the rights
and obligations arising from marriage and
family relations, noting that they are pro-
tected by the law, except cases of using
them for other purposes. Besides, using by
family members their rights can in no way
do harm to the interests of a society and a
state, the rights of other citizens. This pro-
tection is carried out by the court, boarded
of trustees, and bodies of registration of
civil status acts.

Canon law, passing the revealed truths,
also cares about the vocation to matrimony.
Giving an impartial analysis of the events
that have an impact on the formation of the
ideological position of a society, the legis-
lator seeks to respond to the new needs of
spouses and not to lose the truth. A struggle
between integrity and concession regard-
ing amendments to the existing civil and
religious laws constantly lasts. Therefore,
diplomatic flexibility in defending issues
on religious freedom, which does not go
beyond constitutional provisions, helps to
avoid confrontation and constructively ap-
proach to solving the problems.

Concluding comparative and legal
analysis, we can summarize that a marriage
is a means of regulation and legalization of
relations between heterosexual persons. Re-
ligion was of great importance to people in
shaping the knowledge and understanding
of a marriage. Religious canons even now
are an integral part of matrimonial relations.
Some countries allow to contract a marriage
only by church canons and traditions, and
only such a marriage is considered valid,
and thus generating legal consequences. But
along with a church marriage appeared the
notion of a secular marriage. This marriage
is in no way associated with religion and
does not provide for accessories of spouses
to any particular religion.
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AHAJIM3 TEOPETUYECKUX ITOAXOA0B
K IOHUMAHMUIO ITIOHATUA
TOCYIAPCTBEHHOM CJYKBbl B YKPAUHE

Anexceii IPO3/,
KaH/IUAaT IOPUIMIECKUX HayK, JOICHT,
JIOLIEHT Kadeaphl aIMUHUCTPATUBHOM A€ TSILHOCTH
HarnuonasnbHo# akaeMun BHYTPEHHUX JIeIT

Summary

The article, based on an analysis of theoretical approaches of researchers from the
field of administrative and labor law, the theoretical approaches to the interpretation of
the term ,,public service”. Emphasized that the civil service is quite multifaceted and
includes both legal and organizational, social, political and other aspects. It is proved
that among the authors there is no unity of opinion on how it should be understood civil
service, with no consensus not only on inter-branch but the branch level.

Key words: theoretical approaches, civil service, administrative law, labor law.

AHHOTaNUsA

B crarbe, Ha OCHOBE aHAIM3a TEOPETUUECKUX MTOAXOI0B YUCHBIX M3 00IaCTH aJMH-
HUCTPATUBHOTO U TPYIOBOTO MPaBa, UCCIEIOBAHbI TEOPETUUECKHE MOIXO/bI K TOJKOBA-
HUIO TOHATHUS «TOCYIapCTBEHHAs CiIyk0a». OTMeueHo, YTO roCyIapcTBeHHas Ciryx0a
SIBJISIETCS] TOBOJIBHO MHOTOTPAHHOI M BKIJIIOYAeT B ce0sl KaKk IPaBOBOM, TaK M OpPTaHH-
3aIIMOHHBIN, COUMATbHBIN, MOTUTHYCCKUN U JIpyrue acmekThl. J(oka3zaHO, 4TO cpeau
aBTOPOB HET €IMHCTBA BO B3MVIAAAX I10 MOBOAY TOrO, Kak cliefyeT IMOHUMATh rocynaap-
CTBEHHYIO CITYXOy, IpUYeM €AWHOMYIINS HET HE TOJNBKO HAa MEKOTPACIEBOM, HO M Ha

OTpPAaCIIeBOM YPOBHE.

KioueBbie ciioBa: TEOPETUUYECKUE NTOAXOAbI, TOCYAapCTBEHHAA cny>x<6a, aIMHUHH-

CTpPaTHBHOE MPABO, TPYIOBOE MPABO.

HOCTa]—[OBKa npodaembl. OTHIM
U3 KIIOYEBBIX COCTABJISIOLINX
9JIEMEHTOB  TOCYIapCTBEHHO-BIACTHOTO
MeXaHH3Ma SIBIISICTCS MHCTHTYT TOCY-
JAPCTBEHHOM CITy)KObI, 4epe3 KOTOpbIi
peann3yercsi OCHOBHASL YacTh MyOINYHO-
yHopaBieHueCcKoH aesTensHocTH. OTciona
O4YEBUJICH TOT (DAKT, YTO OT COCTOSHHS
JTAHHOTO MHCTUTYTa, OT YPOBHS €ro pas-
BUTOCTH IIPSIMBIM 00pa30M 3aBHUCHT Kaue-
cTBO M 3()(PEKTUBHOCTH BBIMOIHEHUSI TO-
CYapcTBOM PsiJia CBOMX OCHOBHBIX 3aa4
n QYHKIHMHA, B YaCTHOCTH TeX, KOTOpbIC
OCYLIECTBIIIOTCA €10 B LIEJsAX obecreye-
HUs 1paB, CBOOOA M 3aKOHHBIX HMHTEpe-
COB 4YEJIOBEKa M TPaXJaHUHA, CO3JAaHHA
U TOACPXKAHUS YCIOBHH 11l KOMBOPT-
HOM JKM3HENESTEIbHOCTH U HOPMAJIbHO-
r0 pa3sBUTHs KaK OTACNIBHBIX JIUI, TaK M
obmecTBa B meiaoM. ITOHATHO, YTO JTEO-
Oast Ooee-MeHee CyliecTBeHHas pedop-
Ma CHCTEMBbl ITyOJMYHOTO YIPaBIICHUS,
MpeyCMaTpUBaeT TaKKe M TMPOCMOTP
U COBEpIICHCTBOBAHWE OCHOB OpTraHU-
3aMi ¥ (DYHKIHOHHPOBAHHS TOCYIap-
cTBeHHOHU cirykObl. Ha ceromust B cdepe
TOCYIapCTBEHHOH CITy’KOBI, C IIETbI0 ee
COBEPILICHCTBOBAHMS, C/CJIAH LEJIbIH Pt

BO)XHBIX TIO3UTHBHBIX IIIaroB, OJHAKO HE
MEHBIIHH UX KPYT 3/1€Ch UMEJ U JIOBOJIb-
HO NPOTUBOPEUMBBII Xapakrep. B cBs3u ¢
9THUM PsIJl CYLIECTBEHHBIX ACIEKTOB JIaH-
HOT0 MHCTHUTYTA JI0 CHX TI0p HE TOIy4uI
KOHCTPYKTHBHOIO pEILIeHHs, 4YTO 00y-
CJIOBJIMBAET aKTYaJIbHOCTh JajbHEHIIero
HAY4YHOTO U3YYEHHMS IPOOIEMAaTHKH IOCy-
JAPCTBEHHOM CITy:KOBI.

Cocrosinue ucciaenopanus. Cienyer
OTMETHTb, YTO TOCY/IAPCTBEHHAs CIIyxk0a
Kak mpenMmer (00BEKT) HAaydHOTO H3yde-
HUSL yXK€ JOCTaTOYHO TaBHO HAXOIUTCS
B IOJIE 3pEHUs], KaKk HcCcienoBareneil n3
o0JracTy aIMUHUCTPATHBHOTO IIPaBa 1 ro-
cymapctBenHoro ympasinenus (B.b. Ase-
posanoBa, IO.II. Bbutak, B.K. Konmakos,
J.M. Ilasnos, C.B. Kusanos, B.M. I'a-
pamyk, C.I. Crenenko, FO.B. Kosbacrox,
A.1O. O6onenckuii, B.S1. ManuHOBCKHIA,
A.®. MenbHEK U Jp.), TAK U TEOPETHKOB
¢ Ttpyno-nipaBoBoit cdepsl (H.B. Boo-
tuHa, B.C. BenenukroB, M.W. UniuH,
ILA. Tlununenko, JLII. I'py3unHoBa,
B.I'.  Koporkun, W.II. JlaBpuHuyK,
AH. Oo6ywenko, E.IO. ITonopoxHsiii,
I0.I1. Imutpenxo u np.). Takoit 3Haun-
TeNBHBIA HAyYHBI MHTEpec K MpobieM-



