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TAPMOHM3ALINS ®YHKIIUN CYBBEKTOB
AJIMUHUCTPATUBHO-ITPABOBOI'O PEI'YJINPOBAHUSI
TEPPUTOPUAJIBHOMN U OTPACJIEBON OPTAHU3AIINN

YIIPABJEHUSI PETUOHOM

Oaer AHITUWJIOI'OB,
KaHJUJaT IOPUANYECKUX HAayK, JOKTOPaHT
HanmoHanpHOTO 0pUIMYecKkoro yHuBepcureTa uMenu Spocinasa Myzaporo

Summary

The article is devoted to the scientific approach to the harmonization of functions of region territorial and sectoral management
organization administrative-legal regulation subjects. Among such entities there allocated the local state administrations and local self-
government bodies. There stated that definition of their functions in actual legislation requires to improvement, taking into account
their redundancy and the declarative nature of the individual functions. The priority of the local authority functions and provisional
character of the local state administrations functions is proved. However, the difficulty of adequate legislative support for such a
distribution of functions is pointed out because of the constitutional level change necessity.

Key words: administrative regulation, subject, function, harmonization, local state administration, local self-government.

AHHOTaIUA

Cratbs nocBsiieHa (OpMUPOBAHUIO HAYYHOTO ITOX0/1a K TAPMOHM3AIMY (PYHKIHH CyObEKTOB aIMHHUACTPAaTHBHO-TIPABOBOTO pe-
TYJTMPOBaHUS OPTaHU3AIUH TEPPUTOPHATHLHOTO M OTPACIICBOTO YIIPABICHUS perHoHOM. Cpeu TaKiX CyOBEKTOB BEIIETICHBI MECTHBIC
rOCyIapCTBEHHbIC aAMUHHUCTPAIIMH  OPTaHbl MECTHOTO CAMOYIIPABIICHUSI, ONpe/ieieHie (GYHKIIMH KOTOPBIX B JEHCTBYIOIIEM 3aKOHO-
JIaTeNIbCTBE TPeOyeT COBEPIICHCTBOBAHMS C yUETOM UX AyOIHMPOBAaHUS U JIEKJIApaTHBHOTO XapakTepa OTAeIbHBIX QyHKIHH. JJokazaH
MPUOPHUTET PYHKIUA OPTaHOB MECTHOTO CAMOYTPABICHHUS U 00€CIICUNTENbHBIN XapakTep (QyHKIMI MECTHBIX TOCYIAPCTBEHHBIX al-
MUHHCTpaIui. BmMecTte ¢ TeM yka3aHa CJIOKHOCTh HAAJSKAIIETO 3aKOHOIATENEHOTO 00ecedeH sl MoJJOOHOTO pacnpeaeseHus GyHK-
LU B CBSI3H C HEOOXOMMOCTBIO BHECEHHSI N3MEHEHHUH Ha KOHCTUTYIIHOHHOM YPOBHE.

KuroueBblie ¢JIoBa: aIMIHUCTPATUBHO-TIPABOBOE PETYIIUPOBAHUE, CYOBEKT, PYHKITUS, TAPMOHU3AIINS, MECTHAS TOCYapCTBEHHAS
aJIMUHUCTPALHSI, MECTHOE CAMOYIIPABJICHUE.

permaMeHTUPYIOT KOMIETEHIIHIO Opra-  HCHOJHUTEIbHON BIACTU B YCIOBHAX

]:[OCTaHOBKa npobsembl. Co-
BEpIICHCTBOBAHUE TEPPHUTOPH-
aJbHOM OpraHM3aluU BJIACTH C LEJBIO
obecrieyeHHss yCTOWYMBOTO COLUAIBHO-
SKOHOMHUYECKOTO pPAa3BUTHA PETHOHOB
IpeAIoaraeT KpUTHYECKyI0 IpopadboT-
Ky Bompoca o TpanchopManuu QyHKIH
CyOBEKTOB aJMHUHUCTPATUBHO-IIPABOBO-
TO PeryJlMpoBaHUs TEPPUTOPHAIBLHON U
OTpaciIeBO OpraHM3alUU YNPaBICHHS
perunonoM. Hamwume 3T0# mpoGiieMbr
00yCIIOBJIIEHO TeM, YTO K TaKUM CyOb-
eKTaM, COIJIaCHO JeHCTByoleMy 3a-
KOHO/IaTeIbCTBY, OTHOCSITCS HE TOJBKO
MECTHbIE OpTraHbl UCIIOJIHUTEIbHOH Bia-
CTH KaK TepPUTOPHAIIBLHBIC OPraHbl [ICH-
TPAJIHBIX OPTaHOB HCIIOJHHUTEIbHOM
BJIACTH, MECTHBIE TIOCYJapCTBEHHBIC
aJAMHUHUCTPAIMU, HO YIPaBICHYECKUMHU
MOJTHOMOYMUSIMH HaJEJeHbl TaKKe opra-
HBl MECTHOTO CaMOYTNPAaBICHHS IO BO-
IpocaM peajau3aluy UMHU JAelerHpoBaH-
HBIX ToixHOMoumii. Kommerennus yxa-
3aHHBIX CyOBEKTOB pPacIpOCTPaHIETCS
Ha Bce c(hepsl PerHOHAIBHOTO Pa3BH-
THS: SKOHOMHKY, CEIBCKOE XO3SHCTBO,
TPAHCIIOPT U ApYTHeE.

AKTYyaJbHOCTh TeMBbI HCCJIeI0-
BaHusi. OOpaleHue K JIeHCTBYOIEMY
3aKOHOJIATEIbCTBY, HOPMbBI KOTOPOTrO

HOB HCIIOJHUTEIHHOH BIACTH, OPTAHOB
MECTHOTO CaMOYINpaBleHHS B cdepe
YIpaBIeHUS! PETHOHAIBHBIM Pa3BUTH-
€M, TTO3BOJISET BBIACINTH T€ (QyHKIHH,
peanu3amusi KOTOPBIX CBsi3aHAa C Jy-
OnMpoBaHUEM IIOJIHOMOYMH, a TaKxke
T€, KOTOpble TPeOYIOT COBEPIIEHHOTO
npaBoBoro peryiaupoBanus. Ilocnen-
Hee KacaeTcs, Hpexae Bcero, (QyHK-
OUU KOHTPOJIS, peanu3anus KOTOpPOu
CBUJIETEJIBCTBYET O CYLIECTBOBAHHUHU
npoOaeMbl HE0CTATOYHON yPeryinupo-
BAaHHOCTH, a CIEAOBATEIbHO, — HU3KOH
3¢ HeKTUBHOCTH pe3yIbTaTUBHOCTH
MPaBOIPUMEHUTEIHHON EITEIbHOCTH.
OmHUM W3 IyTeH penIeHus mocTas-
JIeHHOH MpoOIeMBI MOXET OBITH Tpes-
JIOXKEHO COINOCTAaBICHHE M IOCIENyIo-
mas rapMoHu3anus QyHKIU opraHos
WCIIOJIHUTEIIBHOW BJACTH M (QyHKIHIA
OpraHOB MECTHOTO CaMOYIpaBJICHHUS,
peanu3anus KOTOPbIX OCYLIECTBISACTCS
B IIpeJiesiax ONpeAeIeHHOIO PErHOHa.
O0630p mMmOcCIeaHUX HCCIeqOBaHUMN
n nybonukanuid. Cpean Hay4IHBIX paboT
1O aJMUHUCTPATUBHOMY IIpaBy METO-
JOJIOTHYECKOE 3HAUYEHHE MMEIOT Hapa-
0OTKH, TOCBSIIEHHBIE IPABOBBIM OCHO-
BaM JIeSATEIBHOCTH MECTHBIX OPTaHOB

TpaHc(OpMaLMOHHBIX  Npeobdpa3oBa-
HHAH, HEOOXOAMMOCTH BHEAPEHHS KOH-
HEeNIUH «YETOBEKOICHTPU3Ma» B HUX
NIeATeNbHOCTh KaK IPOTHBOBecCa O0po-
Kpartn3anuu. Takoe HampaBlICHHE Ha-
YYHOTO ITOMCKA BBIIEJICHO C y4ETOM He-
00XOMMOCTH peIIeHUss NPOOIEeMHBIX
BOIIPOCOB IIPABOBOrO CTATyCa MECTHBIX
OpraHoOB HCIIOJIHUTEIBHOHN BIACTH, pac-
KpbIBasi KOTOPbIE yY€HbIE HCCIIEI0BAIH
0a30Bble KaTEropuu, TPaHcHOpPMAIUIO
GYHKUMH ¥ KOMIIETEHLMH YKa3aHHBIX
OpTaHOB, B TOM YUCJIE — MUPOBOH OIBIT
YHpaBIeHUS PETHOHOM, COOTHOIICHHS
LHEeHTpanu3aluyl W JeleHTpaInu3alii,
pPa3BUTUS HMHCTHTYTAa TOCYHapCTBEH-
HOTO KOHTpOJsA. B maHHOM KOHTEKcTe
IOKTPUHAJIbHOE 3HAYCHUE HMEIOT pa-
6otel B.b. ABeprsinoBa, 10.I1. Butska,
B.U. bopaenioka, A.M. bopucnas-
ckoit, B.M. TI'apamyka, N.b. 3aBepy-
xu, B.K. Konmakosa, A.B. Ky3pmen-
ko, H.I. Hwxuuk, B.®. Omnpsimko,
A.A. Cenupanoa, l0.C. Illemmy-
yenko, A.M. llkomnka u np. Cnexgyet
yKa3aTh Ha OCHOBATEIbHOE HCCIIEI0BA-
mue [O.B. I'eoprueBckoro, mocBsiImeH-
HOEe npobieMe KOMIETEHIHH OpTraHoB
nmyonuyHoi Biactu. MccnenoBaTenb
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yIesseT BHUMaHHE BoOIpocy ayOiu-
poBaHMs (QYHKIMH MECTHBIX rocyaap-
CTBEHHBIX aJIMUHUCTPALMH M OpraHOB
MECTHOTO CaMOyImpaBieHus B cdepe
yIpaBICHUS PErHOHAIbHBIM DPa3BUTH-
€M, OJHAKO aHAaJIU3HPYET ero ¢ I03H-
LUH COBEPIICHCTBOBAHUS IIPABOBOTO
peTyaupOBaHUs UX KOMIIETEHIIUH, 000-
CHOBBIBasE KPUTCPHUH pa3rpaHUYCHHUS
[1, c. 173-201]. AgMuHHCTpAaTHUBHO-
MpPaBOBbIC OCHOBBI YIpPaBJICHHS pa3-
BUTHEM PETHOHA C NMO3ULIUH NpUMEHe-
HUS aHAJIMTHYECKOTO almapara HayKH
roCy/lapCTBEHHOT'O YNpaBIEHUS U OT-
JeNbHBIX MOJXOJOB, MPUCYIIUX Ha-
yK€ aJMUHUCTPATHUBHOrO INpaBa, aHa-
nusupoBan WM.JI. Paitamn [2], omHako
cyOBbEKTHass COCTAaBISIONAs aIMHHH-
CTPATUBHO-TIPABOBBIX OTHOIICHHUH B
BBIJIEJIEHHOW cdepe wucciemoBaHa ¢
MO3UIHHA XapaKTePUCTUKH MPaBOBO-
ro craryca. Bompoc rapMoHHU3alnuu
GyHKIUH CyOBEKTOB aJMHHHCTPATHB-
HO-IIPAaBOBOT'O PETYIUPOBAHUS TEPpPH-
TOpPHAJIBHOW M OTpacieBOi opraHusa-
LMW YIpaBICHUS PErHOHOM OcCTalCs
BHE BHUMAHUS YUYCHBIX.

Heap crarbum — chHopMyIHpoOBaTh
KOHKPETHBIC Hay4YHbIC IOJIOXEHUs, Ha-
IpaBJICHHbIE HAa rapMOHHU3AIUI0 (YHK-
UUid  CyOBEKTOB aJMHUHHUCTPATHUBHO-
MPaBOBOTO PEryJIUPOBaHUS TEPPUTO-
pHANTBHON W OTpPACIIeBON OpraHU3aIl[uU
YOpaBlieHUS PErHOHOM C IeNibio 00e-
CIICUCHHUST HAJIEKALICTO YIPABICHHS
pEruoHaIbHBIM Pa3BUTHEM U PEIICHHS
npobieMbl HOPMUPOBAHUS KOMIETEH-
MU CyOBEKTOB.

H310keHne OCHOBHOTO MaTepH-
aja. B HayuyHBIX HCCIENOBaHHUAX IO
KOHCTUTYLIHOHHOMY TIIpaBy, aJMHHH-
CTPaTHBHOMY NpaBy, roCyJapCTBEHHO-
My YIPaBJICHUIO BOIPOC O CYIUIHOCTH H
conepkaHuu 001eil KaTeropuu «(yHK-
LUs» B OTHOIICHUH ACSITEIBHOCTH Op-
raHOB rOCyJIapCTBEHHOM BIACTH, a TaK-
e Kak KIJIOYEeBOH yNpaBIeHYECKOH Ka-
TEropuH yxe ObUI IPeIMETOM aHaIu3a.
Taxxe wccienoBaHus ObLIM MOCBALIE-
Hbl KPUTHYECKOMY H3YHEHHIO Mpoolie-
MBI YCTAHOBJICHUS U peaau3anuu QyHK-
LUH MECTHBIX TOCYIaPCTBEHHBIX aJIMH-
HUCTpPALKH, OPraHOB MECTHOTO CaMoy-
npasienus. Cpean QyHIaMEHTATIbHBIX
Hay4YHBIX paboT, MOCBAIMIEHHBIX 00mIei
TEMaTHKE CYIIHOCTH KaTeropuu «(pyHK-
LUs», CIEAYyeT yKa3aTh HCCIIECIOBaHHS
B.b. AsgepssnoBa, A.®. Amnnpwuiiko,
N.JI. baunno, 1O.I1. butsaka, B.II. T'a-

pawyka, H.I. Huwxuuk, B.®. [Toropen-
KO U JIpyrux. B onpenenenHoii crenenu
BOIPOC O (YHKIUHU OBbLT HCCIEAOBAH
B.B. CriHkoBO# BO BpeMs aHajdu3a CH-
CTEMBl OPTraHOB HMCIIOJIHUTEIBHOMN BIa-
CTH M BOIIPOCOB OpraHU3aIlMOHHO-IIpa-
BOBOI'0 00ecIeueHNs NOJOTYETHOCTH B
opraHax HWCIIOJTHUTENbHOU Biacth [3].
Cpenn y4eHBIX B oOyiacTH Trocymap-
CTBEHHOTO YIPABJICHHS MOXHO yKa3aTh
Ha ocHoBaTesbHble paboTsl B.E. Bo-
poruna, S.A. Xanuno, B.fI. Manu-
HoBckoro, A.b. Koporuua u apyrux.
[penmeTHblii aHanu3 QyHKUMA MecT-
HBIX TOCYZapCTBEHHBIX aJAMHMHUCTpA-
uuii ocymectsiasi M.M. Jlobkunu [4],
OpraHOB MECTHOIO CaMOYIpaBICHHUS —
I0.M. Unpuunkas [5] u npyrue.

ITo muenuro }0.M. UnsHunKoi, npu
onpeaeneHUH (QYHKIHH CIEAyeT Y4H-
THIBaTh 0003HAYEHNE ITOHM KaTeropuei
OCHOBHBIX HamnpaBleHUH JesATEIbHO-
CTH, a TaKXe coluajbHOe Ha3HadJe-
Hue. Tak, WccienoBaTelb Npemylaraet
onpenenath (QyHKIUIO CcyObekTa Kak
OCHOBHOE HalpaBJIeHHE AESITEeIbHOCTH,
4TO ONpPEACNAETCS ONpPEeIeHHbIM Ha-
3HaYeHUEM B OOLIECTBE U/HIIH roCyaap-
ctBe [5, c. 55].

Y4eToM COIMUAIbHOTO HA3HAYCHUS
¢byukuun omnpenenenue .M. Wnb-
HHANKOH OTIMYaeTcsi OT TeX, KOTOpEIe
(GopMyNTHpYIOT OONBIIMHCTBO HCCIIE-
JoBaTeNeil CyHNIHOCTH JTOH KaTeropuu
(U.B. Apwucroa, N.A. Bacunenxo,
T.A. Mauenuk, 51.M. Hazapenko u apy-
rue). HayuHslii moixon yKa3aHHbBIX HC-
cnepoBareneid ynomuHaer M.M. J[o6-
KMH TIpU aHaju3e OCHOBHBIX 3aJad H
(GYHKIUMH MECTHOW TOCyAapCTBEHHOM
anMuHUCTpauuu [4, ¢.78-79].

O6001as NpUBEACHHbIC Hay4YHBIC
B3IVISIBI, MOXXHO IIPHCOEIUHUTHCS K
maeHU©O IO.M. UnpHumkoit o6 yuere
COIIMAJFHOTO Ha3HAUYCHHUS (QyHKIWH,
BeIb YKa3aHHBIH IIOJXOX TIO3BOJISIET
BOCIIPOM3BECTH CYIIHOCTH YIpaBJICH-
YeCKOW MAEsATeNbHOCTH M TeX KaTe-
ropui, KOTOpble 0003HA4YaIOT €e Co-
nepxxaHue. bomee Toro, mnpusHaHUe
HMEHHO TaKOTO Ha3HaueHUs (YHKIHUH
SBIIIETCS OCHOBAaHHEM (OPMHPOBAHHS
MoJXoJa K HampaBlIeHUsM TpaHcdop-
Manuu (QYHKIUH MECTHBIX TocCynap-
CTBEHHBIX aJAMHUHHUCTPAIii C IEIbIo
oOecrieueHUsT peannu3anuyl KOHICTIIHI
«4EJIOBEKOI[EHTPU3Ma» KaK IIpHMara
mpaB, cBo0OJ, WHTEPECOB YEIOBEKa M
rpakJJaHWHA B JESITEIHHOCTH aJIMUHU-

CTpaHHﬁ, C NpuaaHueM ICATCIbHOCTU

aIMUHHCTpaIUH 00CITyKHBAIOIETro
XapakTepa ¥ BBEICHHEM JUCIO3UTHB-
HOCTH B OTHOLIeHWs BiacTH. Hapsny
C 3THM ClIeJyeT yKa3aTb Ha HeoOXOau-
MOCTb y4u€Ta HE TOJIBKO COIHAIbHOTO
Ha3HAuYCHHs, HO M LEIH CO3JaHus aj-
MHUHHUCTpanuil. YKa3zaHHOE KacaeTcs U
OpraHOB MECTHOTO CaMOYTpaBICHHUS.
Ilenp co3maHMs MECTHBIX Trocynap-
CTBEHHBIX aJIMHHHCTpAINii, OpPTaHOB
MECTHOT'O CaMOYIpPaBJICHUS BBICTYIAeT
Kak Bocxonasmui ¢aktop Gopmupona-
HUS UX QyHKIHA.

Takum o6pa3zom, GYHKIIUH MECTHBIX
TrOCyJapCTBEHHBIX  aJMUHHCTpAIUii,
OpraHOB MECTHOTO CaMOYIpaBJICHUS
1eJ1ec000pa3Ho ONpeneyIsATh KaK COBO-
KYIIHOCTh OCHOBHBIX HAaNlpaBIE€HUH UX
JIesATENBHOCTH, 00YCIIOBJIEHHBIX HX CO-
[UAIbHBIM HA3HAYEHUEM U LIEJBI0 CO3-
JaHUA.

Pemenne mpobneMsl TpaHcdopma-
uu QYHKIMH MECTHBIX TOCYapCTBEH-
HBIX aJMUHHUCTpAaLUH KaK cyObEeKTOB
aIMMUHHUCTPATUBHO-TIPABOBOTO  pEry-
JUPOBAaHUS OPTraHMU3ALMH TEPPUTOPH-
aJbHOIO W OTPACIIEBOTO YIpaBJICHUSA
PErMOHOM OIpe/eNsieT He0OX0IUMOCTb
HaydyHOTO AaHajgu3a CYI[ECTBYIONIUX
MOAXOAO0B K MEPEYHIO TaKUX (pyHKImiA
B OTHOUICHWH OPTaHOB HCIIOJTHUTENb-
HOH BJIACTH.

B 1aHHOM KOHTEKCTE BHI3BIBAET WH-
Tepec HayuHbIH nogxox M.B. UepHoro-
JIOBKHHA, NpuBeaeHHbI T.A. Manenuk,
OTHOCHUTEJIBHO JIByX YPOBHEH (QYHKUIMH
UCIOJHUTEIbHOW BETBH TOCYapCTBEH-
HOH BJACTH: TOT, YTO OXBaTBIBAET OC-
(GYHKIMM ~ HMCIIOJHUTENBHOM
Brnactu (OCHOBHbIE (GYHKIUH), U TOT,
YTO UMEET BCIIOMOTATEIbHBIM XapaKTep
U HampaBlIeHO Ha oOciy>kMBaHHE OC-
HOBHBIX (yHKIHMI. K OCHOBHBIM OTHE-
CeHBbI (PyHKIHUH 00ecIredeHus MpaBoIo-
pslKa M HAIlMOHAJIbHON 0e3011acHOCTH,
a Tak)ke QYHKIIUHU, OTHOCSIIUECS K IKO-
HOMUYECKOH, COIHAIbHO-KYIbTYPHOH,
aIMMUHHUCTPATUBHO-TIOIUTHYECKON che-
pam, a K BCIIOMOTaTeJIbHbIM — HOPMOT-
BOpYECKasi, ONEPaTHBHO-UCIIOJIHUTENb-
Has, opucaukuuonHas [6, c. 8-10].
[lepeuens npuseaeHHbix M.B. UepHo-
rojxoBkuHbIM GyHkuuid T.A. Manenuk
IpeanaraeT JONOJHHUTh CEPBUCHOM
¢hyHKOHEH, KoTopas 3aKJII09aeTcs B
MPEAOCTaBICHUN aJMHUHHUCTPATUBHBIX
YCIIyT, 1 OTHECTH €€ K YPOBHIO BCIIOMO-
raTenbHbIX GYHKUMH [7].

HOBHBIC



[IpuBeneHHBI MOAXOA ABIAETCS
MEPCIEeKTUBHBIM JUISl BBIZCJIEHUS OC-
HOBHBIX U BCIIOMOTaTeIbHBIX (QYHKIIMH
MECTHBIX aJMHHUCTPAaLlMd U OpPraHoB
MECTHOTO CaMOYINpaBJICHHA. YK€ Ha
TakOM YpPOBHE 00OOIIEHUS MOXKHO IO-
Jy49UTHh OIPEACIICHHBIE BBIBOJIBI OT-
HOCHTEIBHO HAWYUS WIN OTCYTCTBHS
ny6nuposanus QyHKIUI.

I[To wmuenmio H.M. JloOkmuHa, K
(YHKIMSIM MECTHOH rocynapCTBEHHOH
aIMMHHMCTpAlMM  CIENYyeT OTHECTH:
MPaBONPUMEHUTEIbHYIO (ucnonHu-
TEIbHO-PACIIOPSIUTENbHYI0), HOPMOT-
BOpYECKyI0 (B Ipeaenax KOMIETEH-
UH), 00eCIeYnBaIOIly0 OpraHU3allt-
OHHYIO, KOHTPOJIBHO-HaJ30PHYI0, KO-
OPAMHALMOHHYI0 M UH(POPMALHOHHYIO
[4, c. 82].

He Bo3paxasd B 11€10M NPOTUB Ta-
KOro pasfeneHus (QyHKIUH MecTHOH
TOCYAapCTBEHHOW afMUHUCTPALINH, I1e-
1ec000pa3HbIM CYUTAEM OTMETHUTD, YTO
Takue ke (QyHKIUHU BBHIMOIHAIOT U Op-
raHbl UCIOJHUTENIBHOH BIACTH — IICH-
TpaJbHbIE, MECTHBIE, & TaK)XXe OpIaHbl
MECTHOr0 caMmoymnpasieHus. VIMeHHO
[I03TOMY CJIO)HO FTOBOPHTb, YTO IIPHUBE-
NEHHBIN TiepeueHb QyHKIIHiT T03BONISIET
OTpa3uTh cHeuuduKy AeITeIbHOCTH
MECTHOH TOCYIAapCTBEHHOM aJMHHU-
CTpallMM, a CIEeN0BaTeNIbHO, — YETKO
YCTaHOBHUTb €€ MECTO B CHCTEME opra-
HOB PErHOHAaJIbHOTO yIPaBICHHUS.

DopMynmupyss TIepedeHb OCHOBHBIX
(yHKIMI  MECTHBIX TOCYIapCTBEHHBIX
aJIMUHUCTpALUii, ClelyeT HCXOOUTh He
TOJBKO M3 HX COLMAJIBHOTO Ha3Haye-
HMS, HO U U3 Leiel co3manus. Tak, cra-
teeit 118 Konctutyuum VYipaunsr [8]
NpeyCMOTPEHO, YTO MECTHBIE Tocynap-
CTBEHHBIE AJIMUHHCTPAIH OCYIIECTBIIS-
10T MCHOJHUTEIBHYIO BIACTh B 00JIACTAX
u paiionax, Kuese n Cesacromone. Ota
KOHCTHTYIIOHHAsI HOpMa yKa3aHa B 4. |
ct. 1 3akona YkpanHsl «O MECTHBIX ToO-
CYIApCTBEHHBIX aJMHHHCTpanusax» [9].
Yactamu TpeTbeil U ueTBepTOl 3TOMU cTa-
ThH yKa3aHO, YTO MECTHas TOCY/IapCTBEH-
Hasg aJAMHUHHUCTpAIMs B MIpelerax CBOUX
MOJIHOMOYHMH OCYILECTBISAET HCIIOJIHU-
TEJIbHYIO BIIACTb Ha TEPPUTOPHU COOTBET-
CTBYIOIIEH aJMHHHCTPaTHBHO-TEPPUTO-
pPHATIBHOM €JUHUIIBI, a TAKXKe pean3yeT
MIOJTHOMOYHS, JeNeTUPOBAHHBIE € COOT-
BETCTBYIOIINM COBETOM. (OCOOCHHOCTH
OCYIIECTBICHHS UCTIOIHUTENbHOM BIaCTH
B Kuese u CeBacromnone onpenemnsorcs
OTAEIHHBIMHU 3aKOHAMH YKPauHEI.

Onupasice Ha HOpMbl KoHCcTUTYLIMHI
VYkpaunsl, 3akoHa YkpauHbel «O MecT-
HBIX TOCYZAapCTBEHHBIX aJMHUHUCTpA-
LUSAX», MOXKHO TOBOPHUTb, YTO QYHKLHHU
MECTHBIX TOCYIapCTBEHHBIX aJMHHH-
cTpanuil JOJKHBI OBITH OIpPEIEICHBI,
ucXoast u3 QYHKIUNA OPTaHOB HCIIONTHHU-
TEJIbHOH BIIACTH.

OYHKIINH OpPraHOB MECTHOTO Cca-
MOYIIpaBJIEHHUSI JOJDKHBI BBITEKAaTh W3
npeanucanuil KoHctutynum YkpauHsl,
rae B 4. 4.1, 2 ct. 140 yka3zaHo, 4TO
MECTHOE CaMOYIpAaBICHHE SBIACTCS
IPaBOM TEPPUTOPHAIBHON OOIIMHBI —
KUTeNed ceixa Win  J0OPOBOJIBHOTO
00beMHEHUsT B CEIbCKYIO OOLIUHY
JKUTEJIeH HECKOJBbKUX Cell, MOCeNKa U
ropoia — CaMOCTOSITENIBHO pelIaTh BO-
MPOCHI MECTHOTO 3HAYCHUS B IperenIax
KoncTuTynmm u 3aKkoHOB YKpaWHBHI.
OCOOCHHOCTH OCYIIECTBICHUS MECT-
Horo camoymnpasienus B Kuese u Cesa-
CTOTIOJNIE OIPEACINSIOTCS OTAEIbHBIMU
3aKOHAMHU YKpauHBbI.

B motuBupoBouHON uyacTu Pemre-
Hust Koncturyumonnoro Cyma VYkpa-
uHbl ot 18.06.2002 Ne 12-pn/2002 B
nene 00 00beIMHEHHH TePPUTOPUATIB-
HbIX 00muH [10] yka3aHo, 4TO MOI0XKe-
Hus yactu nepBoit crtateu 140 Konctu-
Tyouu YKpawWHBI ONPEISIIIH MECTHOE
caMOyTIpaBlIeHHE KaK IIPaBO TeppH-
TOPHAIBHOW OOLIMHEI — MEPBUYHOTO
cyOBeKTa MECTHOTO CaMOYIIpaBlIeHHS,
OCHOBHOTO HOCHTEJNS €ro (QYHKIUH H
MOJIHOMOYHI1 — pemiaTh BOIPOCHl MECT-
HOro 3Ha4eHus B npexpenax Koncrury-
IIUU ¥ 3aKOHOB YKpaHHBbI.

VYka3aHHOE O3HadaeT, YyTo QyHKIU-
MU OPTaHOB MECTHOT'O CaMOyIIpaBJe-
HUS SBJISIOTCS OCHOBHBIE HANlPaBJICHUS
UX JESITeNbHOCTH IO PEIICHHIO BO-
MPOCOB MECTHOTO 3HA4YECHHS, KOTOPHIE
OCYIIECTBIISIIOTCS TEPPUTOPHATHHBIMH
obmuHaMu.

CpaBHUBas ILI€NH, HAa DPEATU3ALHUIO
KOTOPBIX HalpaBlieHbl (pyHKIMH MeCT-
HBIX TOCYHAapCTBEHHBIX aJMHUHUCTpA-
Ul U OPraHOB MECTHOI'O CaMOYIpaB-
JeHHUs, MOXXHO TOBOPUTh O TOM, YTO
pa3HUIlAa MEXAY HHUMHU ONpenensercs
MpaBOBOIl MPUPOJON U KOHCTUTYIIMOH-
HO-TIPAaBOBBIM CTaTyCOM 3THX OPTaHOB.
@yHKIIUK OPraHOB HCIOJIHUTEIBHOMI
BIIACTH JOJKHBI OBITH TaAKHUMH, YTOOBI
00eCIeunTh peaanu3anuio 3TOH BIIACTH
B ONpEICICHHOM peruoHe, a QyHKIHH
OpraHOB MECTHOTO CaMOYINpaBIEHUST —
00eCIeunTh penieHue TEPPUTOPHAITD-
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HOW TrpomMajgoil BONPOCOB MECTHOrO
3HaYCHHUS.

Boigenss (GyHKIMH MECTHBIX TO-
CYIapCTBEHHBIX aJMUHHCTpALUil, Lie-
J1eco00pa3HoO OMUPAThCid Ha HAYYHYIO
Meicib  B.b. ABepbsiHOBa, KOTOpBIil
oTMeuaj, YTO MCIOJIHUTEIbHAsI BIACTh
IOJDKHA OBITH HalpaBieHA HE CTOJBKO
Ha OPraHM3alMIO yTpaBIeHHUs oOuie-
CTBEHHBIMH JIeJIaMH CO CTOPOHBI TOCY-
JapcTBa, CKOJBKO Ha BBITIOJTHEHHE TO-
cynapcTBOM (QYHKUMH 11o: 1) co3naHuio
HaJyIeXalluX YCIOBHH JUIS IOJHOICH-
HOHM peanu3alMM Tpa)xJaHaMH CBOUX
mnpaB ¥ cBo0oX; 2) HpPenoCTaBICHHUIO
OpraHaMM HCIIOJIHUTENIbHON BiacTu
Pa3HOCTOPOHHUX YCIYr HaCeJICHHIO;
3) ocylecTBICHHIO CBOEOOPa3HOrO
«BHYTPEHHETO» KOHTPOJS 3a BBINOJ-
HEHHEM OpraHaMH WCIOJHUTEIbHOM
BIIACTH, WX JOJDKHOCTHBIMHU JIMIIAMH
BO3JIOXKEHHBIX Ha HHUX OOsA3aHHOCTEH
1o o0ecIedeHuto npaB u cBoOO 4ello-
BeKa; 4) NPUHATHIO COOTBETCTBYIOIUX
Mep aJMUHHUCTPATUBHOTO pearuposa-
HUS B CiIy4asX OOKajJoOBaHUs Tpakia-
HaMH pelIeHUui u AeiicTBuil (unu 0e3-
NecTBUs), HApyIIAIOUIMX WX MpaBa U
cBoOoeI [11].

Ilepeunciennsie (QyHKIUU OTHO-
CATCA KO BCEH CHUCTEME OpraHOB HC-
MIOJIHUTENIBHOI BIACTH, @ IOITOMY OHH
MOTYT OBITh CTPYNIHUPOBAHBI B E€IH-
HYI0 Tpynny OCHOBHbIX (yHkuui. Mx
NepevyeHb BOCIPOU3BOJUT IPUHIIUIIBI
TpaHchopmauuu GYHKIHHA OPraHoOB UC-
IIOJIHUTEJIBHOI BJIACTH B HAalpPaBICHUU
peanuzanuu 4. 2 cr. 3 KoHctutynuu
YKpauHbl, KOTOPOW OIpEeaeseHO, YTO
«mpaBa U cBOOOABI YENOBEKa U UX Ta-
pPaHTHH OMNpPENENSAIT COJAep)KaHUE U
HaINlpaBIE€HHOCTh JAESITENIBHOCTH TOCY-
napctBa. ['ocynapcTBo oTBedaer mepen
YEJIOBEKOM 3a CBOIO JAESITEIbHOCTb.
VYTBepxkaeHHe U oOecIeueHne MpaB U
cB0o0OJ uelOBEeKa SBIAETCA IaBHOU
0053aHHOCTBIO TOCYAPCTBAY.

Ilepeuens pyHKUMI OpraHOB MecCT-
HOTO caMoyIlpaBieHus (opMmyaupyer
B.®. Iloropunko, 1 K OCHOBHBIM y4e-
HBI OTHOCHUT: o0ecredeHre ONnTHMAb-
COLIMAJILHO-9KOHOMHYECKOTO U
KyJIBTYPHOTO CyIECTBOBAaHUS U Pa3BH-
THS COOTBETCTBYIOIINX TEPPUTOPHATH-
HBIX OONIMH; oOecHeYeHHE PeaTbHOIo
y9acTusl KUTENeH — YICHOB TEPPHUTO-
puaIbHOI OOIIMHEI B pelmeHnHu olmie-
CTBEHHO-TOCYAAapCTBEHHBIX AEI; Npei-

HOTO

CTaBJICHUE W OKOHYATCIILHOC BbIpa-
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KEHHE BOJM U MHTEPECOB TEPPUTOPH-
aJIbHON OOLIMHBI; KOHTPOJb B ONpeie-
JIGHHBIX 3aKOHOJATENIbCTBOM CIIydasx
3a AESTeNbHOCTBIO APYTHX 3IEMEHTOB
CHCTEMBI MECTHOTO CaMOYyIPaBICHHI
u 1p. B.®. Iloropunko npenocrasiaseT
opraHaM MECTHOIO CaMOyINpaBJICHHUS
pOJb MOCPEIHHMKA MEXIy OpraHaMu
roCyIapCTBEHHOW BIACTH M TEPPUTO-
pranbHON OONIMHOW. YYEeHBIH yKasbl-
BaeT Ha 0043aTeIbHOCTb COINIACOBAHUS
HHTEPECOB BCEX CyOBEKTOB, HMEIOIUX
OTHOIIEHUE K YIPABICHHIO Pa3BUTHEM
MYHHIMIIAJBHOTO XO3SHCTBAa MU BIIH-
SIFOIIUX Ha 3T0 pasButue [12, c. 498].
CpaBHuBasi TpaHc)OpMHUpPOBaHHBIC
(GyHKUMM OpraHoB HCIOJHUTENbHOU
BIIacTH, onpezaencHubie B.b. ABeprsHo-
BBIM, 1 (JYHKIIHH OpTaHOB MECTHOTO Ca-
MoynpaBlieHus, BoigeneHHsie B.d. Ilo-
TOPUIIKO, CIEyeT YKa3aTh CleayIolee.
BeiBoasl. Eciin ¢pyHKIHMHM OopraHOB
HCIIOJHUTENbHOW BJIACTH, B TOM 4YHC-
JIe — MECTHBIX FOCYIapCTBEHHBIX aIMHU-
HUCTpAaUHH, JOJKHBI OBITH TpaHchoOp-
MHUpPOBaHbl B HaIlpaBJICHUU obecreye-
HUS pHMaTa 1pas, CBOOOJ, 3aKOHHBIX
HHTEpPECOB YEeJIO0BEKa WM Tpa)xJAaHHUHA,
peanuzanun MyOIMYHO-CEPBUCHOTO
HallpaBICHUsI JEeATEIBHOCTH yKa3aH-
HBIX OpTraHOB, TO (YHKOIMH OPTraHOB
MECTHOTO CaMOYIIpaBJICHUS — IEMOKpa-
TUYECKHE 110 CBOEMY XapakTepy M co-
JIep)KaHuIo, a ToToMy 00 ux TpaHcdop-
Maluy MOXHO OyZeT rOBOPHUTH TOJBKO
B Clly4ae M3MCHEHHS KOHCTUTYLHOH-
HO-IIPaBOBOI'0 CTaTyca MECTHOTO CaMo-
ynpasieHus. IMEeHHO He00XO0JUMOCTh
BHEJPEHHUsI JIEMOKPAaTHYECKUX OCHOB
peruoHaNBHOTO YIpPaBICHUS OIpEle-
€T HEOOXOOUMOCTh TpaHChopMaun
(GYHKUMH MECTHBIX TOCYIAapCTBEHHBIX
agMUHUCTpanuid. B Takom KoHTekcTe
MPUOPHUTET JOJKEH OBITh OTIHaH MMEH-
HO (yHKIIMSIM OPTaHOB MECTHOTO CaMO-
yHIpaBIeHUs, @ poib QYHKIIMH MECTHBIX
rocyIapCTBEHHBIX aJMHUHHUCTpaLui Oy-
JeT 3aKJII04YaThCsl B CO3MAHUU YCIOBUH
OCYLIECTBJIICGHUSI YIpPABIEHUS pPETUO-
HOM, C y4&TOM HE0OXOJUMOCTH peaju-
3allMM OOLIETOCYNapCTBEHHBIX 3a/1a4.
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MHOTI'OCYBBEKTHOE INIPECTYIIVIEHUE
KAK KPUMHNHOJIOTI'MYECKASA PEAJIBHOCTD, TPEBYIOIIAS
OTPAKEHUA B HOPMAX OBIIEN YACTH YT'OJOBHOI'O KOJEKCA

Cepreii BATUPOB,

KaHAUAAT IOPUIHIECKUX HayK, JOIEHT,
JIOKTOPaHT Kadeapbl yroJIOBHOTO TpaBa
WnctutyTa npaBa nmenn Bragnmupa Crammca
Knaccuueckoro npuBaTHOTO yHUBEPCHUTETA

Summary

In the research paper had been estimated the level of the scientific reasoning opinion on the need to carry out a revision of the
provisions of the general part of criminal law for an adequate normative fixation criminological realities multi-offender committing
crime. It is proved that the criminal complicity and co-causality in crimes are committed by negligence are the structural part of the
whole — multi-offender crime. Whereas both criminal complicity and co-causality in crimes are committed by negligence share a number
of objective characteristics, the most important of which serves a plurality of participants in a crime, in the Criminal Code they may well
combine one chapter. The working title of the projected chapter is seen as follows: ,,Committing a crime in several offenders”.

Key words: offender, plurality of participants, multi-offender crime, criminal complicity, crime is committed by negligence, co-
causality in crimes are committed by negligence.

AHHOTaIUA
B crarbe oneHnBaeTCs ypoBeHb HayYHOI apryMeHTAllUK MHEHHS O HEOOXOAMMOCTH OCYLIECTBUTH PEBU3HIO TTOJIOKEHHH 00IIen
YaCTH YTOJIOBHOTO 3aKOHOJATEIhCTBA JIJIS aJICKBATHOTO HOPMATHBHOTO 3aKPETICHUS KPUMHHOJIOTHIESCKIX PEajiii COBEPIICHUS MHO-
roCyOBEKTHOTO MpecTyIUieHus. JloKka3bIBaeTCs, YTO COydacTHE U HEOCTOPOKHOE CONPUUMHEHUE SBIIOTCS CTPYKTYPHBIMH YaCTIMU
00IIero menoro — MHOTOCyOBEKTHOTO TIpecTyIieHus. [10CKOIbKY U coydacTre, H HEOCTOPOXKHOE CONPUINHEHUE HMEIOT psiji 00IInX
00OBEKTHBHBIX YEPT, IMIABHOU M3 KOTOPHIX BHICTYTIAET MHOXXECTBEHHOCTh YYACTHUKOB OJJHOTO MIPECTYIICHHS, B YTOJIOBHOM KOJIEKCE FX
BITOJIHE MOXKET OOBEIMHUTH OUH pa3ael. Pabodee Ha3BaHHE MPOSKTUPYEMOTO paszeria BUAUTCS TakuM: « CoOBEepIlCHHE OHOTO Tpe-

CTYIJICHUSI HECKOJIbKUMU Cy6’beKTaMI/I)>.

KiioueBble ci10Ba: CyObeKT NPECTYIICHNS, MHOKECTBEHHOCTh YYaCTHUKOB, MHOTOCYObEKTHOE PECTYIICHNE, COYyJacTHe B Ipe-
CTYIUICHUHU, HEOCTOPOXKHOE MPECTYIUICHHE, HEOCTOPOKHOE COIPUUHHEHUE.

]:[OCTaHOBKa npodjemsl. B rHo-
CEOJIOTHH  OOBIYHO  BBIICISIOT
IIECTh  OCHOBHBIX  3aKOHOMEPHOCTEH
paszButus Hayku [1, c. 19-20]. I'naBHOI
JIBIXKYLICH CHIJION pa3BUTHS HAyKH Yalle
BCEro MPU3HAIOT MOTpeOHOCTH 0OIIe-
CTBEHHO-MCTOPHYECKOH MPAKTHKH, XOTA
KOHKPETHOE HCCIICIOBAHHE MOXET |
He O0OYCIIOBIMBATBHCSA 3aPpOCaMH  TaKOH
MIPAaKTHKH, a BEITEKaTh U3 JIOTHKH Pa3BU-
THS CaMOU HayKH.

Ha namr B3, B HayKe YroJIOBHOTO
IpaBa B OTHOLICHWH HCCIIEAOBaHUI OT-
BETCTBEHHOCTH 3a COBEpIICHHE OJHOTO
NPECTYIUICHUS! HECKOJIBKHMH  JINIAMU
HaOmonatoTess oba yka3zaHHBIX (akropa:
BO-TIEPBBIX, CYIIECTBYET YCTOHYMBBII
3anpoc OOLIECTBEHHOW MpPAKTUKH OITH-
MaJIbHO ypery;JIupoBaTh OTBETCTBEHHOCTb
3a ydacTHe B OJHOM IPECTYIUICHHU He-
CKOJIbKMX JIMI; BO-BTOPBIX, JIOTHKa pa3-
BUTHS HayKH YTOJOBHOTO IpaBa TpelOyeT
HOBBIX TEOPETHYECKHX M 3aKOHOIATEIb-
HBIX PELICHU O paIOHAJBHBIX Mepax
YTOJIOBHO-TIPABOBOTO BO3/EHCTBUS B OT-
HOIICHUH MHOTOCYOBEKTHBIX MPECTYILIE-
HHH M JIULI, yYaCTBOBABLINX B HUX.

IOpuCTBI yXe 1aBHO CTOJNKHYIIHUCH C
HEOOXOAUMOCTbIO HOPMATHBHOIO pery-

JIMPOBaHMS OTBETCTBEHHOCTH HECKOJNb-
KUX CyOBEKTOB, y4aCTBOBABIINIX B OHOM
IpaBOHApPYIICHUN. B Hayke yroioBHOTO
IpaBa yKa3aHHAs CHTyallWs DPEIIaeTcs
B OCHOBHOM B paMKax HHCTHTYTa CO-
yuactuss B mnpectymieHud. OpHako B
OOJIBIIMHCTBE CTPaH 3aKOHOAATEIbCTBO
U IIPaKTHKAa IPH3HAIOT BO3MOXHOCTb
COYYacTHs JIMIIb B YMBIIUICHHBIX IIpe-
CTyIUIeHUSIX. B TO ke BpeMs KpUMHHO-
JIOTH YCTaHOBMJIM, YTO B PSJE Cly4yacB
HaOJIIONaeTCsl COBEPIICHUE OJHOTO He-
OCTOPOXKHOTO NIPECTYIICHHUS B PE3yNbTa-
TC HEOCTOPOXKHBIX JCSIHHH HECKOJIBKHX
muu. IlprunHeHne o0Iero nNpecTymHoro
HOCJICICTBYUSL B pe3yibIaTe COBIAJCHUS
HEOCTOPOXKHOTO HOBEICHHS HECKOIBKHX
CyOBEKTOB MpEACTaBIseT CO00H KpH-
MHHOJIOTHYECKYI0 pPeaJbHOCTh, TpeOy-
IOIIYI0 HAJUIeXKAIIEro TEOPETHYECKOro
000CHOBaHMSA M HOPMAaTHUBHOIO obecre-
yeHus. B 3Toil wacTu B Hayke yroioB-
HOTO MpaBa HaOJNIOMAEeTCs OIYTHUMBIN
npoGen. IlombiTku pemlieHUs JaHHOW
npo06ieMbl — B TEOPHU €€ Ha3BalH IIPo-
07eMOll  HEOCTOPOXKHOTO  COIIPUYMHE-
HUS — B IpeJerax y4eHUs O COyJacTUH
OOHaXWIM HOBYIO HEHCCIEIOBAHHYIO
o0macTe — MHOroCyOBEKTHOE IIPEeCTy-

IJICHKE B IIesoM. B pesynsrarte B Teopun
YTOJIOBHOTO TIPaBa PSAJOM YYEHBIX OBLIH
c(hopMyITHPOBaHBI IBPUCTUIHO 3apsIKEH-
HBIE TIOJOXKEHHSI O MHOTOCYOBEKTHBIX
MPECTYIUICHHSIX, a TAK)Ke CIIPOCKTHPOBa-
HBI COOTBETCTBYIOIINE YTOJIOBHO-TIPABO-
BbIe HOpMBI de lege ferenda. Jlanubie 1o~
JIO)KEHUSI U HOPMBI TPEOYIOT OTAEIHHOTO
paccMOTpEHUsI U aHAIIN3a.

AkTyanbpHocTh Tembl. Ha
B3[JIsi/, BECOMBIH BKJIAJ B MCCIIEIOBAHUE
MHOTOCYOBEKTHBIX MPECTYIUICHUI BHEC
PP. Tanuax6apoB. CoBpeMeHHBIE pPOC-
CHIICKHE KPUMHHAIKUCTBI aKIEHTHPYIOT
BHUMAaHHUE Ha TOM, YTO CaM TEPMHUH «MHO-
roCyOBEKTHBIE TIPECTYIUICHNSD) OHUM W3
MIePBBIX BBEJI B HAYYHBIH 000POT HMEHHO
9TOT y4eHHIH [2, c. 5].

Eme B nauane 80-x rr. XX B. P.P. I'a-
TUakOapoB BBIIABUTACT MPEANOJIOKEHUE,
YTO TEOPHs YTOJIOBHOTO IIPpaBa He yaems-
€T MMOKa TOJKHOTO BHUMAHHUSI U3yUCHUIO
npobiieM COCPEeOTOUYCHHUST HECKOIbKUX
JIUI] B COBEPIICHUHU OJHOTO MPECTYILIe-
Hust. [TOMBITKY 3aMKHYTh BCIO TEMaTHKY
HCCIIeJOBAaHUN B 3TOH 001acCTH TOIBKO
Ha TpoOiemMaThke CcoydJacTHsi oOeqHs-
0T HallM TIPEICTABICHHS O CIOXHOM
W Ppa3HOCTOPOHHEM YTOJOBHO-TIPAaBO-

Hal
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BOM SIBJIICHMM, KAKMM IPEJCTAET B IIH-
poxoM miaHe «rpymnmay [3, c. 50]. Yxke
toraa P.P. FanuakbapoB 3ameTui, 4To B
YTrOJOBHOM IIpaBe «BBIPUCOBBIBAETCS
HalpaBJICHUE HCCICJOBaHUI, KOTOpOE
MOXHO YCJIOBHO 0003HAa4MTh KakK Hpo-
01eMy MHOXECTBEHHOCTH Y4YaCTHHKOB
NpEeCTyIICHUsA. YYEHBIl NOAYEPKHYII,
YTO TIPU COCPEIOTOYCHHH HECKOIBKHX
Ul B OJHOM TIPECTYIUICHHH B pa3-
JINYHBIX BapuUaHTaX BO3HHUKAIOT pa3-
HOXapaKTEepHbIE  YrOJIOBHO-TIPaBOBbIC
IIOCJIE/ICTBUS, KOTOpbIE HE HOAJAIOTCA
00BSICHEHHIO ITOCPEICTBOM IOCIOJCTBY-
IOLIMX MPEACTAaBICHUH O COy4YyacTHH B
npecrymieHuu [3, c. 50-51].

Cnenyer cormacutees ¢ P.P. Tanu-
aK0apoOBbIM, YTO NPEAMET MHOXECTBECH-
HOCTH B OTpaciyd YTOJIOBHOTO IIpaBa
OTPAaHMYMBAETCS JIUIIb ACIIEKTOM MHO-
JKECTBEHHOCTH TIpECTyIUIeHUI Oe3 yue-
Ta TOTO, YTO MHOKECTBEHHOCTH MOXKET
MPOSIBIISITHCS M B IPYTUX KAaueCTBAaX, BHI-
3bIBasi OLIYTHMBbIE YTOJIOBHO-TIPaBOBBIC
MIOCJIE/ICTBUS, HE MO atoIuecs oobsic-
HEHHIO Yepe3 CYLIECTBYIONINE TEOPETH-
yeckue koHueniuu [4, c. 20].

HelicTByloliee YrojJoBHOE 3aKOHO-
IareabcTBO, o MHeHuio P.P. 'anmnakOa-
pOBa, TO3BOJISICT BBIACIHUTE JBE (HOPMBI
MHO>KE€CTBEHHOCTH: MHOXECTBEHHOCTH
MPECTYNHBIX JAEIHHH W MHOXECTBEH-
HOCTh YYaCTHHKOB OJIHOTO IIPECTYyTIIe-
Hus. IlepBas ¢opma akTUBHO wHcce-
IyeTcs B TEOPHH, BTOpasl JKIET CBOETO
m3yuenus [4, c. 21].

MHOXeCTBEHHOCTb IPECTYIHBIX Jie-
ssuuii P.P. Tannak6apoB ompeznessieT Kak
CTEUYCHHE HECKOJIbKMX NPaBOHAPYIICHHUI,
IIPElyCMOTPEHHBIX YTOJOBHBIM 3aKOHOM,
B IIOBEJICHUM OJIHOTO M TOTO XK€ JIMIA, a
MHOX€CTBEHHOCTh yYaCTHHKOB OJHOTO
MPECTYIUIEHHUs y4YCeHBIM MpeAyaraer Io-
HUMAaTh KaK TPSMO TIPEeTyCMOTPEHHOE
YTOJIOBHBIM 3aKOHOIATENILCTBOM CTEde-
HUE HECKOJIBKHUX QU3HYEeCKHX JUI] (CyOn-
€KTOB, YTOJIOBHO HEOTBETCTBEHHBIX JIUII)
B paMKax OJHOTO npecrymuienus. [Ipuuem
Kaxaoe Taxkoe (uinueckoe JHLO 00s3a-
TEJIHO JJOJDKHO OBITh NMPUYACTHO K IIpe-
crymienuro [4, c. 21].

Ilo wmuenuto P.P. Tanuakbaposa,
OJTHO TPECTYIUICHHE BO BCEX Cllydasx
BBICTYIIA€T TEM IIEMEHTHPYIOIUM Hava-
JIOM, KOTOpO€ OOBEIWHSET pa3IudHbIe
BUJBI (BapHAaHTHI) CTEUYEHUS HECKOJb-
KUX JIMI B eOuHyl0 (opMy — MHOXKe-
CTBEHHOCTh yYaCTHUKOB 3TOTO IIPECTY-
mienus [4, c. 22].

Bunamu BrOpoii (opMbl MHOXeE-
CTBEHHOCTH (T.€. MHOXXECTBEHHOCTH
YYAaCTHUKOB  OJIHOTO  IIPECTYIUICHHS)
P.P. Tannak6apoB Ha3bIBaeT: COy4acTHE
B IIPECTYMJICHUHU; IPUKOCHOBEHHOCTD K
MIPECTYIJICHUIO; HEOCTOPOXKHOE CONpPH-
YUHEHHE; «TPYIIOBOH CIOco0» coBep-
[ICHWS MOCATaTeIbCTBA, KOTAA IesHHE
COBEPIIACTCS JIMYHBIMH JCHCTBHUSIMH
cyObeKTa OTBETCTBEHHOCTH C JIOMOJ-
HUTENBHBIM  TIPUBJIEUYEHUEM  YCHIIHI
HEBMEHSAEMOTO WJIHU JIUIA, HE JIOCTHUI-
LIEro BO3pacTa, ¢ JOCTHKEHUS KOTOPO-
ro BO3MOXHA YTrOJIOBHas OTBETCTBCH-
HOCTb; IIOCPEICTBEHHOE NpPUYHHEHHE
[4, c. 22].

P.P. F'anuak0apoB MpaBUIBHO 3aMe-
YaeT, 4TO TEOopeTHuYecKas pa3padoTka
MHOKECTBEHHOCTH B YTOJIOBHOM IIpaBe
BEJETCS ONHOCTOPOHHE. YIycKaercH,
YTO OHA MOXKET MPOSBUTHCS HE TOJBKO
KaK TIOBTOPHOCTbH, PEIMINB U COBOKYII-
HOCTH NPECTYIUICHUI, HO U Ha YpOBHE
MIPU3HAKOB, XapaKTEePU3YIOIHUX CyObeK-
Ta U MHBIX JIML, IPUYACTHBIX K COOBITHIO
npectymieHus, u ap. HaxomeHHble
3HAHUS MO3BOJIAIOT NPEIIOIO0KUTD, YTO
MPOSIBIICHUS] MHOXKECTBEHHOCTH B Yro-
JIOBHOM IIPaBE OXBATBIBAIOT HE TOJIBKO
001aCTh OOBEKTUBHBIX CBONUCTB JESHHUS,
HO KacaloTcsl Takxke cyOBeKTa IpecTy-
IUICHUS, APYTHX HU3UUECKUX JIULL, TIPH-
YaCTHOCTb KOTOPBIX K IIOCSTaTeNbCTBY
3a9acTyIO BBI3BIBAET PSIJI ONIPEIETICHHBIX
THITM3UPOBAHHBIX YTOJIOBHO-TIPABOBBIX
MOCIEACTBUI. DTOT acnekT mpobieMsl
HBIHE OCTAeTCs HEU3YYCHHBIM M KIET
CBOMX ucclienoBareneit [5, c. 7].

[Monaraem, 4To Ba)KHBIM B TEOPETH-
yeckoM IutaHe npeacrtaet Beisoa P.P. ['a-
nuakbapoBa 0 COy4acTHH KaK CTPYKTYp-
HOM D>JIeMeHTe 0ojee IIHPOKOTO sBIe-
HUSl — UHCTUTYTa MHOXECTBEHHOCTH, B
YaCTHOCTH €ro OJIOKAa, OXBATHIBAIOIIETO
pa3iaudYHbIE BUABI CTEUCHHS HECKOJb-
KHX JIMI] B OJHOM TNPECTYIUICHUH. Yde-
el numet: «[IpeqnpuHEMaBIINecs B
MIPOIIJIOM HOMBITKH peIiaTh MpoOieMsbl
CTEUEHMs HECKOJIBKHX JIUI[ TOJBKO Ye-
pe3 mpU3My y4eHHUs O COy4acTHH B Ipe-
CTYIUIGHUH TIPHBEIH K 3aTSHYBIIMMCS
cropaM Ha CTpaHUIAX HOPUANYECKOH
[eyaTu MO MHOTMM TEOPETHYECKH H
[IPaKTUYECKH BaXKHBIM npobnemam. [Ipu
9TOM B XOJ€ IUCKYCCHH IO CYyIIECTBY
KOHKPETHBIX BOIIPOCOB BBICKA3BIBAJIOCH
CTONIBKO K€ IMPOTHBOPEUYHBBIX CYyXKIe-
HUH, CKOJIBKO CIIEHHAJIUCTOB y4YacTBO-
BaJyo B o0CcyxaeHum» [5, c. 5 -9].

MHOXECTBO KPUMHHAIUCTOB CO-
[JTACWJIMCh C BBIABHHYTOH KOHILEIIIH-
el MHOrocyOBEKTHOrO MNpECTyIUICHHS,
B35IB €ro B KauyecTBE INpeIMeTa CBOUX
uccinenoBanuid. Tak, M.C. TI'punbepr
OTMEYaeT, YTO OJHA U3 TPaAJULHMOHHBIX
YTOJIOBHO-TIPABOBBIX MPOOJIEM MHOrO-
CyOBEeKTHBIX MPECTYMJICHHH CBs3aHa C
HE0OXOMUMOCTBIO BBISBISATH B OIpere-
JICHHBIX CJIy4Yasx JIML, MOATOTOBUBIIKX,
00JETYMBIINX WIIH CIIETaBIINX BO3MOXK-
HBIM COBEpIIEHUE NPECTYIUICHNUS, a TaK-
K€ ONpEeAeIsATh MEpy HMX OTBETCTBEH-
HOCTH 3a «oOmwuii» Bpem» [6, c. 53].
JI.A. Be30oponoB monaraeTt, 4TO MHOTO-
CyOBeKTHOE INPECTYIUIEHHE, UMEs CO-
UAJIBHYI0 HPUPONY W TNPOUCTEKas U3
COLMANBHBIX YCJIOBUH KHM3HHM o0O0mIe-
CTBa, BBICTYIIa€T B KauecTBe 0c00O0ro
YTOJIOBHO-TIPABOBOTO SIBICHHA [2, C. 5].
A.B. Kypcaes commamraercst, 9T0 JOMHU-
HUPYIOIINE B OTEYECTBEHHOM YTOJIOB-
HOM TIIpaBe MOAXOABl K BOIIPOCAM OT-
BETCTBEHHOCTH 3a TPYIIIOBbBIE MPECTY-
IUICHUS UCKIIIOYUTEIbHO CKBO3b IIPU3MY
COy4acTHs MPEJCTABIAIOTCS YK€ Hello-
CTaTOYHO apryMEHTUPOBAaHHBIMU U HE
OTpaKalOIUMH COBPEMEHHBIH yPOBEHb
pa3ButHs obwectsa [7, c. 39]. A.P. Ca-
nuMrapeeBa 00OCHOBBIBA€T MHEHHE O
TOM, YTO COydYaCTHE B IPECTyIICHUH
He00X0IUMO paccMaTpUBaTh TOJIBKO KaK
Pa3HOBHIHOCTD TPECTYIMHON AESTENb-
HOCTH ABYX WM OoJiee JUI], yUNUTHIBAS
P STOM HHBIE OTINIHBIE OT COYYaCTHs
MPOSIBIICHUS IPECTYNTHON AEATEIbHOCTH
C y4acTHEM HEeCKOJIbKHX JIHII, 3a4aCTYI0
XapakTepu3ylolmuxcs 0Ooyiee  BBICOKOH
00IIIeCTBEHHOI 0MacHOCThIO [8, ¢. 8-9].
IMpectynHas nAEATENBHOCTh IBYX WIH
OoJiee U1l 10 00BEKTUBHBIM KPUTEPHSIM
nofpasaensercs, no A.P. Canumrapee-
BOH, Ha: 1) coydacTue B MPECTYIICHUH
U 2) TPECTymHYIO0 JesATeIbHOCTH 0e3
MpU3HAKoB coydactus. IIpectymuas ne-
SATEIBHOCTh 0€3 NPU3HAKOB COYYaCTHS
0 CyOBEKTUBHBIM ITPU3HAKaM COBMECT-
HOCTH TaK)X€ MOXET ObITh KilacCU(UIIH-
poBaHa Ha JBa BHJA: 1) YMBIIIJICHHOE
CONPUYMHEHHUE; 2) HEOCTOPOXKHOE CO-
npuuuHeHue 8, c. 16].

Kak cnenyer U3 npuBeieHHOTO aHa-
7132, HEKOTOPBIE NPEACTABUTENN HAyKH
YTOJIOBHOTO IpaBa Ha MPOTSHKEHUH TPEX
MOCIEIHUX NAECSITHICTHIl OCO3HAIH, B
KakoM HallpaBJIGHWN JOJDKHA pa3BH-
BaThCSl JOKTPHWHA, W TOATOTOBWIIN JISI
3TOTO TeopeTHdeckyro 6a3y. OueBuaHO,
YTO CJEIYIOIIUM IIaroM JOJDKHBI OBLITH



cTaTh AOKTPUHAJIbHBIE MOJIEIHN YIrOJOB-
HO-IIPABOBBIX HOPM, KOTOPbIE OTPasKaIn
OBl YCTaHOBJICHHBIE 3aKOHOMEPHOCTH.

Heab craTrbu. 3a7a4M HACTOAIIECTO
UCCIICIOBAHUSl aBTOP YCMaTpUBaeT B
000CHOBaHMU HEOOXOJUMOCTH OCYyIIe-
CTBUTHh PEBU3UIO MOJOXKCHHH 00mIeH
YacTH YTOJOBHOTO 3aKOHOAATEIHCTBA
IUISL aJleKBaTHOTO HOPMAaTHBHOTO OTO-
OpakeHHsI KPUMUHOJIOTHYECKHUX PeaTHii
COBEpIIEHUSI MHOTOCYOBEKTHOTO IIpe-
CTYIUICHUS.

N3no0ixkeHne OCHOBHOIO MaTepua-
Jga. Cienyer 3aMeTHTh, YTO IPUBE/IEH-
HBIE BBILIE B3MISAJIbI O MHOIOCYOBEKTHBIX
NPECTYMJICHUAX OBUIM KPUTUYHO BOC-
HNPUHATHL HEKOTOPBIMHM YYeHBIMHU. Tak,
A.Il. Ko310B BBIIBHTACT PSIA apryMeH-
TOB TNPOTHB MPEIIaraéMoro MHOTUMH
aBTOpaMH HMHCTHTYyTa HEOCTOPOXKHOTO
conpruynHeHus. C y4eToM nmpeaMeTra uc-
cJenoBaHMs JaHHOW NMyONMKanuKu MMe-
€T CMBICJ pa3o0paTh MEepBEI apryMeHT
A.Il. Ko3noBa, Tak Kak OCTaJbHbIC Kaca-
I0TCSl HE MHOTOCYOBEKTHOTO ITpecTyIIie-
HUS KaK TAKOBOTO, & HEIOCPEICTBEHHO
HEOCTOPOXKHOTO CONpUYHMHEHHA. «Bo-
nepBbix, — numet A.Il. Ko3nos, — co3-
JaHHE HMHCTUTYTa MHOXXECTBEHHOCTH
YYaCTHHUKOB M IPOTHBOIIOCTABICHHE €r0
HHCTUTYTY MHOXECTBEHHOCTH IIPECTy-
IUIEHUI HECOCTOATENILHO caMo 1o cebe,
TaK KaK MHOXXECTBEHHOCTh YYaCTHHKOB
JIOJDKHA TPENONPENesITh 0COOEHHOCTH
CyOBEKTHBHOTO XapakTepa, OCOOEHHO-
CTH JINYHOCTH YYaCTHUKOB, TOTJa Kak
coy4acTHe, HallpuMep, eCTh JIHUIIb CHell-
npuKa COBEpUICHHUS MNPECTYIUICHHS,
crenupuka OOBEKTUBHOTO Yy4YacTHsl B
npecTymieHun (00 3TOM CBHAETEIb-
CTBYET M OINpEJeNIEHHE BHJOB COydYacT-
HUKOB B 3akoHE)» [9, c. 19].

Ha nam B3rsa, NpUBEeNCHHBIN apry-
MmeHT A.I1. Ko3noBa siBnsieTcst HecocTos-
TEJIBHBIM I10 CIEAYIOUINM OCHOBAHUSM.
Bo-nepssix, P.P. T'anmaxGapoB u ero
CTOPOHHHKH HE€ IIPOTHBOMOCTABIISIIOT
npeaiaraéMbplii. UMM MHCTUTYT MHOXKe-
CTBEHHOCTH YYAaCTHUKOB OJIHOTO IIpe-
CTYIUIEHUS] MHCTUTYTY MHOXKECTBEHHO-
ctu mpectymieHuil. HMcnons3oBanue
MOXOKeH TEPMHUHOJIOTUHU (MHOXKECTBEH-
HOCTB) i 0003HaUEHHsI Ka4yeCTBEHHO
MHOTO NPaBOBOrO ()eHOMEHA BOBCE HE
03HA4aeT MPOTHUBOIOCTABICHUS OJIHO-
TO WHCTHUTYTa Jpyromy. Bo-BTOphIX,
MpUMEHseMass TEPMHUHOJOTHS «MHO-
KECTBEHHOCTh YYaCTHHKOB)» IIpHU3BaHa
0003HaYUTH TOT (pakT, YTO OAHO (WK

€MHOE) TPECTyIUIEHHE COBEpIIaeTCs
HecKoNbkuMH (He onHuM!) cyObekTa-
MHU. DTUM TEPMHUHOM aBTOP KOHIICTIIIHH
CTPEMHTCsSI TTOKa3aTh Kak pa3 cHerudu-
Ky OOBEKTHBHOIO y4YacTHs B TIPECTy-
[UICHUH B TOM TIOHUMAHUH, 4TO TPECTY-
[UICHUE — OJIHO, YYACTHUKOB — MHOTO. U
coydJactue, U HEOCTOPOXKHOE COTPUYH-
HEHHE UMEIOT B 3TOM CMBbICIIC OAHY H TY
e OOBEKTHBHYIO CHEUU(DHUKY, NIPHUEM
BHE KaKOH-IMOO 3aBHCHMOCTH OT OCO-
OeHHOCTEH JTHYHOCTH y4acTHHKOB. [lo-
sromy MHeHue A.Il. Ko3noBa o Tom, uto
MHOXECTBEHHOCTh YYaCTHUKOB JIOJIKHA
NpenoNpeaeiaiTh 0COOCHHOCTH CyObek-
THBHOTO XapakTepa WM OCOOCHHOCTH
JUYHOCTH YYAaCTHUKOB, TPYAHO TIPHU-
3HATh 000CHOBAHHBIM.

Kpome toro, P.P. I'anuakbapor u
€ro CTOPOHHWKH, Mpearas WHCTHTYT
MHO)XECTBEHHOCTH YYaCTHHKOB OJIHOTO
NPECTYIJICHUS, CTPEMUIINCh BBIACIHTH
Te 00II1e YePThl, KOTOPHIC XapaKTCPHBI
U JUIS1 COYYacTHsI, U 11l HEOCTOPOKHOTO
COTPUYMHEHHS, TO €CThb OCYIIECTBHUTH
TeopeTnyeckoe oboOuieHne Oosiee BBI-
COKOTO YPOBHSI.

Brllie Mbl OTMETHIIH, YTO CIEAYIO-
[IMM [IarOM TEOPUU YTOJOBHOTO MpaBa
OJKHBI OBLTH CTaTh JAOKTPUHAIBHBIE
MOJE/IM MPABOBBIX HOPM, KOTOPBIE OT-
paxkanu Obl yCTAHOBJICHHBIE 3aKOHOMEP-
HOCTH. DTOT mar ObLI CAeJaH HEKOTO-
PBIMH aBTOPaMHU.

Tak, A.A. Tep-AkonoB cuuTai, 4To
pasereHrne HOpM O COYy4YacTHH U COHUC-
MOJIHUTENIBCTBE TOKHO OBITH JOBEACHO
10 KOHIIA, XOTSI OHM MOTYT M COCE/ICTBO-
BaTh B OJHOW CTaThe C OONIMM Ha3Ba-
HueMm. YuenbiM eme B 2003 roay Obuta
NpeIoKeHa CleAyomas pPEeKOHCTPYK-
uus rasbl 7. Ha3zBath ee «CoBMecTHOE
coBeplieHHe mnpecTymieHus». Crarbio
32 U3MOXKUTH B CIEAYIOMEH PeIakInu:

Cratbs 32: «IloHsiTMEe W BHOBI CO-
BMECTHOT'O COBEPIICHUS MPECTYILICHHUS.

1. CoBMECTHBIM COBEpIICHHEM IIpe-
CTYIUJICHUS IPU3HAIOTCSI 00BbEIMHEHHBIC
YMBILIUICHHBIE TPECTYIHBIE IeHCTBUS
IBYX WiH OoJiee JHII, HallpaBJICHHbIC Ha
BBINOJHEHUE COCTAaBa OJHOTO U TOTO e
YMBILUIEHHOTO MPECTYTIICHHUS.

2. Bugamu cOBMECTHOTO COBeEpILe-
HUSL TPECTYIJICHHUS SBISIOTCS COUC-
MOJIHEHUE TPECTYIUICHUS U COYyYacTHE B
MPECTYIUICHHUH.

3. UcnonHeHHEM MpPECTYIJICHHUS
MPU3HACTCSI HEMOCPEICTBEHHOE COBEp-

HICHUE IMPECTYIJICHUS. Hcrnonaennem
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MPU3HAETCs TAKXKE COBEpIICHHE IIpe-
CTYNJEHHS TIOCPEACTBOM  HCIOIb30-
BaHUA JpPYrUX JHI, HE IMOAJIEKAIUX
YTOJIOBHOM OTBETCTBEHHOCTH B CHIY
BO3pacTa, HEBMEHSAEMOCTH WM APYTUX
00CTOATENBCTB, MPEAYCMOTPEHHBIX Ha-
crosmmMm Koxmexcom. CoucnoiaHeHHEM
MPECTYIIICHUS MPU3HAETCSI COBMECTHOE
YMBIIUIEHHOE yYaCTHEe HECKOIBKUX JIUI]
B BBHINIOJTHEHHUH JI€SHUSA, TIPELYCMOTpEH-
HOTO COCTaBOM YMBIIIUIEHHOTO MPECTYy-
mienus» [10, ¢. 215].

A.U. TInotHUKOB B psige paboT ot-
CTauBaeT MHEHHUE O PEOpPraHU3aIUH UH-
CTUTYTa COydYacTUsl B MHCTUTYT cTede-
HUS JIMI TIPU COBEPILEHUU NPECTyIIe-
Hus. [lo MHEHHIO y4eHOro, MHCTUTYT
CTEUEHHUsl JIUI] IPHU COBEPIICHUU IIpe-
CTYIUICHHS BKJIIOYaN OBl B ce0st, Kpome
cOoOCTBEHHO coydacTust (B3aUMoOJeii-
CTBUS TIPU COBEPIICHUH HPECTYIUICHUS
WM TPYNIIOBOE NPECTYIUICHUE), TaKKe
MPUYACTHOCTh K MPECTYIUICHHIO, CO-
MpUYMHEHUE (NIPH HEOCTOPOKHOCTH),
MPUYACTHOCTh K COBEPILIEHUIO MPECTY-
IUIeHUs (TO €CTh YMBIIUICHHOE COJeH-
CTBUE NIPU OTCYTCTBUU B3aUMOAEUCTBUS
C HCIIOJIHUTENIEM ), B3aUMOJIeHCTBHUE (CO-
NEUCTBUE) C y4acCTHEM IOPUAMYECKOTO
muma [11, c. 132-136]. A.M. IInotuu-
KOB B CBSI3H C 3THM IpeAiiaraeT peKoH-
ctpyupoBats 1. 7 YK PO «Coygactue
B IPECTYIUICHUM» B OOIIWH HHCTHUTYT
«CteueHue MpecTyIMHUKOB B OTHOM IIpe-
CTYIUJICHUM», IPUAB eif Ooee mupokoe
COJEPKAaHUE 3a CUET BKIIOUEHHS TAKUX
(opM OTHOIIEHUS HECKOJIBKHX JIUI K
OJHOMY TPECTYIUIEHUIO, KOTOpPbhIE HE
MOTYT paccMaTpUBaThCsl KaK COBMECT-
HbI€ JI€IHUSA, HO HaXOISTCS B CBA3U U
3aBUCUMOCTH. B cBs3u ¢ orpaHuueH-
HBIM 00BEMOM MAaHHON CTaThbU AOKTPHU-
HaJbHYI0 MOZEIb COOTBETCTBYIOIINX
HOPM MBI 371eCh HE NPHUBOIUM, OJHAKO
YUTaTeNb CMOXET HalWTH MX B CTaThe
AMW. IlnotauxkoBsa [12, c. 259-261].

ITo muennro A.B. Kypcaesa, onHuM
13 HamlpaBleHUil TpaHcopMaluM HH-
CTUTyTa cOy4yacTHs OyIeT ydeT HHbIX
MPOSABIEHUI TPECTYNMHON JesATeNnbHO-
CTHU HECKOJIBKUX JIMII, HE OXBAThIBAEMBIX
paMkaMu coydacTusi. B Takom ciyuae
BIIOJIHE JIOTHYHBIM OylIeT HMMEHOBaTh
JaHHYIO I1aBy « MHOXKECTBEHHOCTD JIUI]
B mpecTymieHun» [7, c. 249].

B cymHocTH, NOXO0XYH HO3HUIHIO
3amsuta A.P. CammmrapeeBa, KoTopas
npejuaraer HasBaHue Imassl 7 YK PO
«Coydactue B TpECTYIUICHUU» H3Me-
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HuTh Ha «lIpecTynHas nedATenbHOCTH
IByX win 0ojee JIMI; ONPENeNUTh B
Hel BHUIBI MPECTYNHOH IEATeIbHOCTH
IBYX uiau Oonee nui: 1) coydactue B
MpecTyIJeHuu; 2) TNpecTynHas Jes-
TENBHOCTh ABYX HIM Oojee nui 0Oe3
MPU3HAKOB coy4acTus [8, c. 22-23].

BobiBoabl. IIpuBenenHsie  BbIIIE
B3DJISIABI  YYEHBIX IPEACTaBISAIOT 3Ha-
YUTENBHBI HaydHbI uHTepec. Mx
MPEIJIOKEHHUST B IIEJIOM CO3BYYHBI TEM
MBICIISIM, KOTOPBIE BO3HUKIIN y aBTOPA B
MpoLecce UCCIEN0BaHUS HEOCTOPOXKHO-
IO CONPUYHHEHHUS.

Kak cnenyer U3 U3n0XKEHHOTO, B Te-
OpUM YTOJOBHOTO IpaBa B HACTOALIEE
BpeMsi pSIZIOM aBTOPOB 0OOCHOBBIBAETCS
HE00XO0UMOCTh OCYLIECTBUTH PEBU3HIO
MOJIOKEHU# 00Iell 4YacTu YroJloBHO-
ro 3aKOHOAATEIhCTBA ISl aJ€KBaTHOTO
HOPMAaTHBHOTO OTOOpaskeHUsI KPIMHHO-
JIOTHYECKHUX PEeanii COBEPIICHHUS MHO-
rocyOBEKTHOTO MPECTYIIIICHHS.

B TO0 Xe BpeMsa ecTb OCHOBaHHUSA
rmoJylaraTth, 4TO HE CIEAYET PacIIupsTh
HHCTUTYT COydYacTusi 3a CYeT paclpo-
CTpPaHEHHsI €ro Ha HEOCTOPOXHOE INpH-
YUHEHHE BpeJa HECKOJIBKUMH JUIaMHU.
B Teopum yromoBHOro mpasa yxe CIO-
JKUJIOCh B LIEJIOM NOHMMAaHHE, YTO He-
OCTOPOJKHOE COBMECTHOE COBEpILIEHHE
MPECTYIJICHUS CJeIyeT OXBaTHTh ca-
MOCTOSITETbHBIM TEPMHHOM «HEOCTO-
poxxHOe compuunHeHue». [lockonpKy u
coyJacTHe, 1 HEOCTOPO)KHOE CONpPHUH-
HEHHE UMEIOT P 00X 0ObEKTUBHBIX
YepT, MIABHOH U3 KOTOPBIX BBICTyNAaeT
MHOECTBEHHOCTh YYaCTHHKOB OJHOTO
MPECTYMIEHUS, B YTOJOBHOM KOAEKCE
UX BIIOJHE MOXET OOBEJAMHUTH OJUH
pasnen. PaGoyee Ha3BaHUE MPOECKTHPY-
emoro pasgena Buautca takum: «Co-
BEpIICHHE OJIHOTO IPECTyIICHUS He-
CKONIBKUMH CyObekTamm». JleTanpHas
pa3paboTka HOPM IPOEKTUPYEMOTO pas-
JleJia BMeCTe ¢ KPUTHUYECKUM aHaJIn30M
MPEIJIOKEHHBIX PEeIIeHHH IPEICTaBIsIeT
co00ii mpenMeT caMOCTOSTEILHOIO UC-
cle10BaHUs.
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CTPYKTYPA U ®YHKIIMU OPTAHOB U IOJIPA3AEJEHUI
MB/I YKPAUHbBI B KOHTEKCTE PE@OPMUPOBAHUA
MMPABOOXPAHUTEJIbHOM CUCTEMBI

1011 BOMKO-BY3bLJIb,
KaHaugaT IICUXOJIOTMYCCKUX HayK, JOIICHT,
JOKTOpPaHT XapLKOBCKOFO HallMOHAJIBHOI'O YHUBEPCUTETA BHYTPEHHUX JCJI

Summary

This article analyzes of the organizational structure and functions of organs and units of the Ministry of Internal Affairs of Ukraine
in the context of implementing reform of the national law enforcement agency. It is noted that the reform of internal affairs agencies
of Ukraine is to turn the Ministry of Internal Affairs into law enforcement diversified civilian agency of the European sample. The
goal of the state policy in the sphere of reforming of law enforcement system is to adjust the tasks and functions of law enforcement,
the implementation of new principles of service, the new criteria for evaluating the work of law enforcement officers to increase the
protection of human rights and freedoms, as well as the interests of society and the state from illegal encroachments. The analysis of
the legislative regulatory legal acts of subjects of law enforcement activities is carried out.

Key words: law enforcement system, reform, structure, functions.

AHHOTaNMA

Crarbsl IOCBSIIIEHA aHAJIN3Y OPTAaHM3ALMOHHON CTPYKTYpHI M (YHKIHH opraHoB u moxapasfeneHnii MBJl YkpanHbl B KOHTEK-
CTe MPOBOAUMOI ped)OpMbI OTEYECTBEHHOTO NIPABOOXPAHUTENILHOTO BeoMcTBa. OTMeueHo, 4To pehopMa OpraHOB BHYTPEHHUX eI
YkpauHsl 3aKio4aercs B npespameHun MBJl B 1paBoOXpaHUTEIbHOE MHOTONPO(MIPHOE IPAXIAHCKOE BEJOMCTBO €BPONEHCKOro
obpasua. Llenbo rocyrapCcTBEHHON NONUTHKH B chepe peopMUpOBaHUS TPABOOXPAHUTENBHON CUCTEMBI SIBISCTCS KOPPEKTHPOBKA
3aaHKi ¥ (DYHKLUH IPaBOOXPAHUTENBHBIX OPIaHOB, BHEAPEHHE HOBBIX IIPUHIUIIOB IPOXOXKACHHUS CITY)KObI, HOBBIX KPUTEPUEB OLICH-
K1 paboThl IPaBOOXPaHUTEINEH AJIs HOBBIILICHUS YPOBHS 3allMTHI IIPaB U CBOOO]| YEJIOBEKa, a TAK)Ke HHTEPECOB O0IIeCTBa U rocynap-
CTBa OT IPOTHBOMPABHBIX MOCATATENbCTB. OCYIIECTBICH aHAIN3 3aKOHOAATENFHBIX HOPMAaTUBHBIX IPAaBOBBIX AKTOB JEATEILHOCTH
CyObEKTOB IPaBOOXPAHUTENBHOI CHCTEMBI.

KuroueBble ciioBa: mpaBooXpaHUTEIbHAs CUCTEMA, pedopMa, CTPYKTYypa, QYHKLIUH.

]:[OCTaHOBKa npodJjemsl. B koH-
LEMNIUU MEePBOOUEPETHBIX Me-
pornpusaTHil  pe(OPMUPOBAHHS CHCTEMBI
MunucrepcTBa BHYTPEHHUX JeNl TOJI-
YEepKHYTO, YTO €BPOMNEHCKasT HHTETPALHS
VYKpauHs! 00S3bIBaET HAIIE TOCYAAPCTBO
obecrieunTs 3G PeKTHBHOE (QYHKINOHU-
pOBaHME TIPABOBBIX COIHMAIBHBIX HHCTH-
TYTOB, KOTOpBIE TapaHTHPYIOT BEPXOBEH-
CTBO IIpaBa, COONIOACHUS MIPpaB U cBOOOX
4enoBeka, HX J(PQeKTHBHYIO 3aIIUTY.
OpHUM M3 TaKUX 3aJaHUil BBICTYIIAET Op-
ranu3anuss MUHHCTEpCTBA BHYTPEHHHX
nen Ykpaunsl (nanee — MBJl Ykpaunsr)
KaK TPa)KIaHCKOTO OpraHa eBpPOMEHCKOro
obpa3ua.

AKTyaJIbHOCTb TeMBbI HCCJIe/I0Ba-
HMSI TIOATBEPXKIACTCS HEOOXOIMMOCTHIO
MIPUCTAIBHOTO H3yYEHHS BCEX CTOPOH
mporecca pedopMHPOBaHMS IPABOOX-
paHuTENnbHOM cucTeMbl YKpaunbl. Kax
HU TapajioKCaibHO, HO KaX/IbIii HOBOHA-
3HaueHHBId MuHHCTp MBJl VYkpauns! c
KaTeropuuecKoil 00s3aTebHOCTRIO  3a-
SIBISUT O HEOOXOAMMOCTH IPOBEICHUE
pedopmupoBanusi BemomctBa. Ho mumib
B 2015 rogy MBJ] mogouuio x mpoBene-
Huio pedopm. Tenepb Mbl HaOIIONAEM 32
pa3BUTHEM KapJAHHATBHBIX H3MEHECHUI
B BEJOMCTBE, KOTOpbIe Hadaauch 17 mast
2014 roma, korma Ha4aJbHHMK [J1aBHOTO

mraba MBJI Ykpaunsr M. BepGenckuii
AQHOHCHPOBAJI HauaJIo0 peopMHUPOBaHHUS U
TPOMH(OPMHPOBAIT O TTOITAITHOM MIPEBpa-
mienuu cucreMbl MBJI Ykpaussl. 22 ok-
Ts10pst 2014 roma, mocne 00CyXIeHHsT Ha
paciupeHHoM 3aceqanuu kosuieru MBJ]
Vkpaunsl, Kabuner MunuctpoB Ykpau-
HbI 0100pun Pacnopsokenuem Ne 1118-p
Konnennuio nepBoodepenHbIx Mep pe-
(dopmupoBanust cucrembl MBJI. B ator
ke naeHb KabnHer MuHHCTpOB Tarke
yrBepau CTpaTeruio pa3BUTHS OpPraHOB
BHYTpPEHHHX ze [9].

OtmeruM, uto 17 wuions 2016 roma
Ha TOP)KECTBEHHBIX MEPONpPHUATHUSAX, I10-
CBSIIIEHHBIX IIEPEMOHMH BBINTyCKa I10-
JMUEUCKUX, MUHHCTD BHYTPEHHHX eIl
Ykpaunsl ApceH ABaKOB KOHCTaTUPOBAJL,
gro «Pedopma MB/I — 310 He cTONBKO pe-
(hopma CTPYKTYpbI, CKOJIBKO pedopma OT-
HOlIeHUi». B cooTBeTcTBHU ¢ pedopmoit
MB/I nmaHupoBanoCch NPOBECTH (QYHKIIU-
OHAJIBHOE W OPTaHW3alMOHHOE IpeBpa-
nieHue annapara MBJI, nuxBuaupoath
CTPYKTYpHBIE TTOJpa3/ieNeHNs], KOTOpPEIE
HUMEIOT MOXOXKHe (QYHKIHH, a TaKKe MpH-
HATh 3aKOHOJATENbHYI 0a3y OTHOCH-
TEJIBHO YMEHbBLICHHUS YHCICHHOCTH Op-
raHOB BHYTPEHHHMX Jei. Bce 310 ruanu-
pOBAJIOCHh peaan30BaTh HA OCHOBE ClIEy-
IOIIMX MPUHIUIIOB: BEPXOBEHCTBA IPaBa,

JETIONUTU3UPOBAHUS, AEMUINTAPU3ALINY,
JNELUCHTPAIN3ALUH, TIOJOTYETHOCTH U
IIPO3Pa4HOCTH B paboTe, TECHOTO COTPY/I-
HHUYECTBA C HACEJIICHHEM M MECTHBIMH 00-
LIMHAMH, MpodeccroHambHON MOArOTOB-
K{ TEPCOHAJA, ONTHMHU3ALUH CTPYKTYPBI
MBJ. OgHako 0 nepcneKTHBax yCIeuIHo-
ro u 3¢(eKTUBHOTO 3aBepiIeHuu pedop-
MBI TOBOPHTD €I1I¢ HELeIeco00pa3Ho, TaKk
KaK TepBBIE pe3yJbTaThl YKa3bIBAIOT Ha
HEOJHO3HAYHOCTh PEAJU30BAHHBIX MEPO-
npusATHiA. I1oCKOIIBKY, C OTHOM CTOPOHBI,
BBIPOCIIO JOBEPUE HACETIEHHS K MPaBOOX-
PaHHUTENBHBIM OpraHaM, CTajl Oy THMBIM
€BPONEHCKUI MOAXO0M K OCYIIECTBICHHIO
MIPaBOOXPaHUTEIbHON JIeSATeNbHOCTH,
YIYUIIMIUCh PE3YJIBTaThl OTHOCHTEIBHO
PacKpbITUs IPAaBOHAPYIICHUH, a C APYToi
CTOPOHBI, «IIOJJBOJHBIE KAMHH» HECOBEP-
LICHCTBA B CUCTEME OPTaHOB BHYTPEHHHX
Jel OTKPBUIMCH A OOIIECTBEHHOCTH,
YTO BBI3BIBAJIO OYypIO HETaTUBHBIX SMOLUIT
¥ MHOXECTBO KPHTHKH.

Henblo u 3ana4eil cTaTbyu sBIAETCA
HCCIICIOBAaHNE CTPYKTYpHl M (QyHKImit
opraHoB M nonpasneneauii MBJI Ykpau-
HBl B KOHTEKCTE IPOBOIMMON pedopMsl
OTEYECTBEHHOTO IPABOOXPAHUTEIHLHOTO
BEJIOMCTBA.

H3n0:xeHNe 0OCHOBHOIO MaTepuaia.
B coorBercTBUU co Crparerueit yctoi-
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YUBOrO pa3BUTHs «YkpaunHa — 2020» [7]
IIaBHOM IIETIbIO SIBNISIETCSI BHEAPEHUE €B-
pomeiickUX CTaHIAPTOB MHU3HU U BBIXO,
VYKpauHbl Ha BeIyIlue MO3UIMU B MUpE,
Ha OCHOBE JBM)XEHHs BIIEpe] BEKTOPOB
pa3BuTHs, O€30IACHOCTH, OTBETCTBEH-
HOCcTH M Toproctu. Crparerus mpemyc-
MaTpHUBaeT B paMKaxX HAa3BaHHBIX YETHIPEX
BEKTOPOB JIBIDKEHHS peanu3aruio 62 pe-
¢bopM M mporpamMMm pa3BHTHS TOCyAap-
cTBa. /13 HUX IPHOPHUTETHBIMHU OTpe/ieIte-
HBI 8 pehopM U 2 IporpaMMBL.

3a BEKTOpPOM 0€3011aCHOCTH OHOH M3
NEPBOOUEPEHBIX BBICTYIAET Peaan3alus
pedopMBbl  TPaBOOXPAHUTEIBHON CHCTE-
Mbl. Llenpio rocynapcTBeHHON MOTUTHKH
B chepe pedopMUpOBaHHUs IPABOOXpa-
HUTEIbHOW CHCTEMBI SIBISIETCS KOPPEK-
THPOBKA 33/1aHuit U QyHKIHMiT mpaBooxpa-
HUTEIBHBIX OPraHOB, BHEAPEHHE HOBBIX
MIPUHIIAIIOB TPOXOXKICHHS CIY>KOBI, HO-
BBIX KPHUTEpUEB OICHKH Pa0OTHI IpaBo-
OXpaHHTEIIEeH JJIsl HOBBILIEHUS YPOBHS 3a-
LIMTHI IIpaB ¥ CBOOOJ YeIoBeKa, a TaKKe
HMHTEPECOB OOIIECTBa M IOCyAapcTBa OT
MIPOTUBOIIPABHBIX MOCATATEICTB.

PedopmupoBanne IpaBOOXpaHUTEINb-
HOI cuCTeMbl NpeaycMarpuBaer (opmu-
poBaHue HOBoU cucteMsl MBJI Ykpaunst
KaK TPaKIaHCKOTO OpraHa, KOTopslil (op-
MHpYET TOCYIapCTBCHHYIO IIOJIUTHKY B
cdepax MPOTHBOACHCTBHUS MPECTYITHOCTH
U o0ecrieueHHs OOIECTBEHHOTO IOPSI-
Ka, KOMIUIEKCHOTO YIIpaBJICHUS Tocynap-
CTBEHHOW TIpaHMLEH, NPOTHUBOACHCTBUS
HEJIETAIbHOW  MUTpalMy, TpakJAaHCKOI
3alLUTHI, TOKapHOI 0e30MacHOCTH U TIPO-
TUBOZEHCTBUS UpPE3BBIYAHHBIM CHUTYyalH-
sim. MBJ] BbICTymaeT B KauecTBe [IaBHOTO
OpraHa UCIIOTHUTEILHON BIACTH, KOTOPBII
KOHLICHTPHPYET B ce0e KOOpAMHALMUIO H
KOHTPOJIb 32 JESITEIILHOCTBIO JPYTUX 3JIe-
MEHTOB CHCTEMBI BHYTPEHHHX JIEII.

Otmern™M, yro MBJl Vkpaunsr sB-
JeTcs IEeHTPaJbHBIM OpPTaHOM HCIOJN-
HUTEIBHOH BIIACTH, AEATEIHHOCTH KOTO-
poro HampaBisieTcsi U KOOPIMHUPYETCS
Kabunerom MunncrpoB Ykpanusl. MBJ
VYKpauHsl SBISIETCS ITTaBHBIM OPraHOM B
CUCTEME LEHTPAIBbHBIX OPraHOB HCIOI-
HHUTEJILHOW BJIACTH, KOTOpas obecredu-
BaeT (HOpMUpPOBAHUE TOCYJapPCTBEHHOM
MOJIUTUKYU B Takux cdepax [5], kak obe-
CIIEYCHHE OXPaHbI [IPaB U CBOOO YesIoBe-
Ka, MHTEPECOB O0IIECTBA M IOCYJapCTBa,
MPOTUBOACUCTBHS MPECTYNHOCTH, IIOJ-
nep)kaHusl IyOnmaHolH 0e30macHOCTH
MOpSIZIKa, a TAKXKE IPETOCTABICHHS IO~
LEHCKUX YCIyT; 3alIuThl TOCYIapCTBEH-

HOM TpaHHULBl M OXpaHbl CyBEPEHHBIX
npaB YKpauHbl B €€ HMCKIIOUUTENILHOM
(MOpCKOit) SKOHOMHUYECKOH 30HE; Tpax-
JTAHCKOW 3allUThI, 3aLIUThl HACENCHUS U
TEPPUTOPHIA OT YPE3BBIYANHBIX CUTyaLUi
U IPEAOTBPAILICHUS UX BO3HUKHOBEHUS,
JIMKBUJAIIMYA YPE3BBIYAWHBIX CUTYallUH,
CIacaTeIbHOTO JeNa, TAIeHUs MOXKapoB,
MTOKAPHOM ¥ TEXHOTEHHON 0€3011acHOCTH,
NIESITENEHOCTH  aBapHITHO-CIIacaTeIbHBIX
cIy0, a TakKe THIPOMETEOpOJIOTH-
YeCKOil AeATeNbHOCTH; MUrpauuu (UM-
MHUIpallid M SMUIPALMK), B TOM YHUCIE
MPOTHBOACHCTBHSA HeNeranbHoi (He3a-
KOHHOI) MHUrpaluu, TpaXIaHCTBa, pEeru-
crpaiuu (HU3NYSCKUX JIHL, OCIKEHLEB U
JPYTHX ONpEJETeHHbIX 3aKOHOIATENb-
CTBOM KAaTETOPUHA MUIPAHTOB. Takum
obpasoM, k opranam MB/] Vkpaunsl, nre-
SITEIEHOCTH KOTOPBIX HANPaBISIETCS] M KO-
opauamupyercs Kabmnerom MuHHCTpOB
VkpanHbl yepe3 MuHHCTpa BHYTPEHHHX
Iielt, oTHocsITes: HanmoHansHast moTHIust
Vkpaunsl, [ocynapcTBeHHast INOTrpaHHY-
Has cityx06a Ykpaunsl, [ocynapcTBeHHas
ciryx0a YKpauHbI U3 4pe3BbIYaliHbIX CH-
Tyauui, locymapcTBeHHass MHIPaLlUOH-
Hasi ciyx0a Ykpaunsl, Haunonanbhas
reapaust  Ykpaunsl. IIpoaHamusupyem
[aBHbIe QYHKLIUH KQKIOTO U3 YIIOMSHY-
TBIX OPTaHOB.

Hayuonanouas nonuyus Ykpaunvr —
LEHTPaIbHBIA OpraH MCIIOIHATEIHHOM
BJIACTH, KOTOPBIA CIY)KUT OOIIECTBY ITy-
TeM obecredeHns] OXpaHbl paB U cBOOO
4eJI0BeKa, IPOTUBOICHCTBUS MPECTYITHO-
CTH, NOJUIep)KaHus MyOInyHOM Gesomac-
HOCTH U mopsizka [3].

3a1aHuAMM MOJNULMH SBISIOTCS Ipe-
JIOCTABJICHHS NOJIMLEHCKUX yciyr B cde-
pax: obecreueHust myOnuuHOU Oe3omac-
HOCTH ¥ HOP$/IKA; OXPaHBI IPaB U CBOOOJ
YeJIoBeKa, a TaKXKe MHTEPecoB 00IIecTBa
W TOCYIapCTBa; MPOTHBOICHCTBHUS Mpe-
CTYIHOCTH; TIPEIOCTABIICHHS B IIpeeax,
OTIpENIeNICHHBIX 3aKOHOM, YCIIYT TI0 TIOMO-
M JIUIaM, KOTOPBIE TIO JINYHBIM, YKOHO-
MHYECKUM, COLHAIBHBIM NMPUYMHAM HIH
B pe3ysbTare 4pe3BbIYAMHBIX CHTyallUi
HY)XIAI0TCSl B TAKOH ITOMOILIH.

CucreMy NOJNMIUHM  COCTABISIOT:
LEHTPAJIbHBIA OpPraH ynpaBieHHUs IIOJH-
LUeH ¥ TePPUTOPHAITIBHBIC OPTaHbI TTOJIH-
muu. Takke B cOCTaBe MOJMLUH (YHK-
HUOHUPYIOT: KPUMHUHAJIbHAS ITOJIUIINS;
MaTpyNbHAs TMOJHINS; OPTaHBI JOCyReo-
HOTO PAcCIIeOBAHUS; TN OXPaHBL;
creruanbHasl MOJMUINS; MOJHINS O0CO-
OCHHOTO Ha3HAYEHWs; HayYHO-HCCIIENO-

BaTEJIbCKUE YUPEXKICHUS U YUPEKIACHUS
obecrnieueHwsl.

Tocyoapcmeennasn nozpamuyHas
cmyoicba  Vkpauner — UEHTpalbHBIA Op-
raH WCIOJHUTENBHOW BIIACTH, KOTOPBIH
CIY’)KHT OOLIECTBY IyTeM OOCCHEeUCHHS
HETIPIKOCHOBEHHOCTH TOCYIapCTBEHHOM
TPaHUIBI M OXpaHbl CYBEPEHHBIX MpaB
VYKpauHBl B €€ HCKIIOYUTEIBHOH (MOp-
CKOM) 3KOHOMMUECKOH 30HE [1].

OcHoBHbIME ~ (yHKIMsAMH  Tocynap-
CTBEHHOW NOTPaHUYHON CIyxObl YKpa-
WHBl SBIIAIOTCS: OXpaHa TIOCYAapCTBEH-
HOHM TpaHMIBl YKpauHBI Ha cylle, MOpe,
pekax, o3epaXx W APYrMX BOAOEMax C
LEbI0 HEIOMYIIEHUS! HEe3aKOHHOTO M3-
MEHEHUS TPOXOXKJICHUs €ro JIMHHUHU, 00e-
CreueHUs] COONIONCHHUS peXHUMa TIocy-
JIAPCTBEHHOH TI'PaHHLBI M HOTPAHUYHOTO
pPEeXUMa; OCYIIECTBICHNE B YCTaHOBJICH-
HOM TIOpSZKE MOTPAaHMYHOTO KOHTPOJIS
U TIPOIyCKa 4Yepe3 TOCyIapCTBEHHYIO
rpaHuily YKpauHbl U K BPEMEHHO OKKY-
[IMPOBAHHOW TEPPUTOPHU U U3 HEe JIHII,
TPaHCIIOPTHBIX CPEICTB, I'PY30B, a Tak-
K€ BBISBIICHUS M NPEKPAILCHUS CIIy4acB
HE3aKOHHOTO WX IPUMEHEHHs; OXpaHa
CYBEpEHHBIX IIpaB YKPAaUHBI B €€ UCKIIIO-
YUTETHHONH (MOPCKOH) SKOHOMUYECKOH
30HE ¥ KOHTPOJIb 33 pealn3anuei mpas u
BBITIOJTHEHHEM 0053aTeIbCTB B 3TOH 30HE
JPYyTUX TOCYAAapCTB, YKPAMHCKUX W WHO-
CTpPaHHBIX IOPUANYCCKHX U (PU3HUECKUX
TN, MEXIYHapOIHBIX OpraHH3alui;
BE/ICHHE pa3BeIbIBATENIFHON, HH(pOpMa-
[IMOHHO-aHAJIMTHYECKOI M OIepaTuBHO-
PO3BICKHOM AEATENbHOCTH B HHTEpEcax
obecriedeHHs1 3aIUThl TOCYIapCTBEHHOM
rpaHuibl YKpauHbl; yyactue B 0opr0e ¢
OPraHU30BaHHOH MPECTYMHOCTHIO M MPO-
THUBOJICHICTBHE HE3aKOHHOW MUTpAIK Ha
roCyIapCTBEHHOM IpaHule YKpauHbl U B
npenenax KOHTPOJIMPYEMBIX MOTpaHHY-
HBIX PailOHOB; Y4acTHE B MEPONPHSTHSIX,
HampaBJICHHBIX Ha OOpBOy C Teppopus-
MOM, a TaK)e MpeKpalieHue AesTeIbHO-
CTH HE3aKOHHBIX BOCHHM3WPOBAHHBIX HIIK
BOOPYXXECHHBIX (OPMHUpPOBaHUil (Tpymi),
OPraHW30BaHHBIX TPYII W IIPECTYIHBIX
OpraHu3allUi, KOTOpble HAPYLIMIN II0-
PAOK TepecedyeHHs TIOCyNapCTBEHHOM
TpaHuIlbl YKpauHbl, y4acTHE B OCYILECT-
BJIICHHH TOCYJapCTBEHHOH OXpaHbl MECT
MIOCTOSTHHOTO U BPEMEHHOTO IPeObIBaHMS
[IpesunenTa YKpauHbl U JOJDKHOCTHBIX
JIUIT; OXpaHa 3arPaHUIHBIX JUIIOMATHIe-
CKHX YYpEKACHUH YKpawHBI; KOOPIMHA-
LS ISSITENbHOCTH BOSHHBIX (pOpMHpOBa-
HUI ¥ COOTBETCTBYIOIINX IIPaBOOXPaHU-



TEJIbHBIX OpPraHoB, CBSI3aHHOM C 3aIUTOMN

TOCYJapCTBEHHOH TpaHUIBl YKpauHBI,
MIPOITyCKa K BPEMEHHO OKKYIMHPOBAaHHOM
TEPPUTOPHUU U U3 HEe, AeSTETbHOCTU To-
CYIapCTBEHHBIX OPraHoB, KOTOpBIE OCY-
MIECTBIISIOT pa3Hble BUABI KOHTPOIS MPH
MePECCUCHNH TOCYAAPCTBEHHON IPAHHIIBI
VYKpanuHb!I WM y9acTBYIOT B 00€CIIEICHUI
pEeXUMa rOCyJapCTBEHHOM T'paHHIBI, MO-
TPaHUYHOTO PEKUMA, PEKHMA B ITYHKTaX
MPOIYCKa 4epe3 ToCyAapCTBEHHYIO Ipa-
HUILy YKpauHbl U B KOHTPOJBHBIX IyH-
KTaX Bbe€3/1a-Bble3/a.

IocynapcTeHHas MOTpaHUYHAast
ciryx0a YKpauHbl SBISETCS IPaBOOXpa-
HUTEIBHBIM OPraHOM CIELUAbHOIO Ha-
3HA4YEHMS U UMEET TaKylo OOLIYyI0 CTPYK-
TypYy: LIEHTPANbHBIN OpPraH NCIIOIHUTENb-
HOHU BJIACTH U TEPPUTOPHAIBHBIE OPTaHbI
LEHTPAJIbHOTO OpraHa HCIIONHUTENIBHON
BiacTd. B cocrase ciyObl QyHKIIMOHU-
PYIOT: MOpCKasl OXpaHa, KOTOpasi COCTOUT
U3 OTPSZAOB MOPCKOW OXPaHBI; OPraHbl
OXpaHbl TOCYHAPCTBEHHOW TIpaHHULBl —
MOTPaHUYHBIE OTPSAABI; OTAENBHBIE KOH-
TPOJIHO-TIPOITYCKHBIE IYHKTBI, aBUAIM-
OHHBIE YaCTH; pa3BebIBATEIbHBIN OpraH
LEHTPAIBbHOTO OpraHa HCHOTHUTEIbHOMN
BJIACTH.

Tocyoapcmeennasn cayscoa Ykpaumvl
NO 4pe3BLIYAUHbIM CUMyayuam — 1EH-
TpaJbHBIA OpraH HCIOJHHUTEIBHON BIIa-
CTH, KOTOPBIH peann3yeT rocydapCTBEH-
HYI0 TOJIHUTHKY B cepe rpaxIaHCKOH
3aIMTHI, 3alIUTHl HACEJICHUS U TepPUTO-
puil OT upe3BbIYAHBIX CUTyallMid U Ipe-
JIOTBPAIEHUs] UX BO3HUKHOBEHHMS, JIUK-
BUJALUM TOCIEACTBUI Ype3BbIYalHBIX
CUTYalUi, CrIacaTesIbHOTO Jefia, TalleH s
MOXKapOB, MOXKAPHOI 1 TeXHOTeHHOIt Oe3-
OMAacCHOCTH, JEATSNIBHOCTH aBapUiHO-
criacaresbHBIX CITykKO0, a Takke TUApoMe-
TEOPOJIOTHIECKOM JIeSITETHHOCTH [6].

OcHoBHBIME  3amaHusAMH locynap-
CTBEHHOH CIy)XOBl YKpawHBI 1O 4pe3-
BEIYAHBIM CHUTYalUsIM SIBISTIOTCS: pea-
TU3anusl TOCYAapCTBEHHOW ITOJMTHUKU B
cdepe TIpakIaHCKOH 3aIlUThI, 3aIlUThI
HaceJIeHUs] U TEPPUTOPUI OT UYpEe3BHI-
YalHBIX CHTyaIUi, MPEAOTBPAILEHUS UX
BO3HMKHOBEHUS, JUKBUAAIMU MOCIE]-
CTBUU Upe3BBIYANHBIX CUTyallUi, criaca-
TENBHOTO fIe7a, TAallleHUs M0XapoB, MO-
JKAPHOW M TEXHOTCHHOW 0e30macHOCTH,
NIESITENTbHOCTH  aBapHUIHO-CIIACaTeNbHBIX
ciryx0, a Takke T'HAPOMETEOPOIOTHYe-
CKOH  JeATEeIbHOCTH; OCYILIECTBICHHE
TOCYAapCTBEHHOTO Haz3opa (KOHTPOJIA)
3a BBINIOJIHEHHEM TPeOOBaHMI 3aKOHOJA-

TENIbCTBA B c(hepe rPpakaaHCKOM 3alUThI,
NO’KapHOM M TEXHOTEHHOH 0e30I1acHOCTH,
JIESITENIbHOCTH  aBapUIHO-CIIacaTeNbHbIX
CIly0; peanusanys B Mpeaenax IOJIHO-
MOYMH, TPETYCMOTPEHHBIX 3aKOHOM,
TOCYAapCTBEHHOMU IMONUTUKH B cepe Bo-
JIOHTEPCKOU JEeATEIbHOCTH.

Opranu3anuonHas cTpykrypa l[ocy-
JApCTBEHHOM CIIyKObl YKpauHBI 10 Upe3-
BBIYAHBIM CHUTYallUsIM BKJIIOYAET: arla-
par 'CUC VYkpauHbl; TeppUTOpHAIbHBIC
opransl 'CUC VkpauHbI, TOAYHHEHHEIC
MOApa3JeNeHNs; TMOAPa3AeiIeHus] Hemo-
CPEACTBEHHOTO MOAYMHEHHs amnmapary
T'CUC Vkpaunel, yueOHbIC 3aBEICHUS
U HayYHO-HCCIIEAOBATENbCKUE YUPEXK-
JCHUS; CIelMaIM3UpOBaHHbIe  (QopMu-
pOBaHMSA; TPEAUPHUATHS, YUPEXKICHUS,
opranuzauun cepsl ymnpasnenus I'CUC
YkpauHsbl.

Tocyoapcmeennaa — MuepayuoHHas
cnyorcoa Yxkpaunvl — UEHTPAIbHBINA OpraH
UCIIONIHUTENIBHOW BIACTH, KOTOPBIH pe-
anu3yeT TOCYAapCTBEHHYIO IOJIMTUKY B
cdepax MUrpanuu (MMMHUIPaldd U SMU-
rpanuu), B TOM YHCIE MPOTHBOICHCTBUS
HeleranbHoW (HEe3aKOHHOM) MHUTpalui,
TpaKIaHCTBA, PErUCTPAlU (U3NUSCKUX
7ML, OSKEHIIEB M IPYTHX ONpPEIeIeHHBIX
3aKOHOJATENILCTBOM KaTE€rOpUH MUTPaH-
TOB [3].

OcHoBHBIMU  3amaHusMH locynap-
CTBEHHOH MHUTPALMOHHOH CITy>KOBI YKpa-
UHBl SIBIAIOTCA: pealu3auus Trocynap-
CTBEHHOH TOJIUTHKH B cpepax MUTPALUH
(MMMHTpaIy ¥ 3MUTPaLliK), B TOM YHCIIE
NPOTHBOACHCTBHUSA HENEraJlbHOH (He3a-
KOHHOW) MUTpalMH, IPakJaHCTBa, Pery-
cTpaiuu (HU3NUECKUX JIUL, OSIKCHIECB U
JIPYTHUX ONpeNeNeHHbIX 3aKOHOJATeNlb-
CTBOM KaTeTOpPUH MHIPAHTOB; BHECEHHE
Ha paccMorpenue MBJI Vkpaunsl mnpen-
JIOKEHUH OTHOCUTENBHO OOECleyeHus
(hopMHpOBaHH TOCYAapCTBEHHON MOJIH-
THUKU B cepax MUTpariy (MIMMHUTPaNN
W OMHUTpalWH), B TOM YHCIE IPOTHBO-
NEHCTBUSI HENeraJbHOH (HE3aKOHHOW)
MUTPalUM, TPaXXJaHCTBA, PETHCTPALUH
¢u3nyeckux L, OEXEHLEB W JPYrux
OIPEIETIEHHBIX 3aKOHOAATENBCTBOM KaTe-
TOPHil MUTPAHTOB.

Crpykrypa ['ocynapcTBeHHO# Murpa-
LUOHHOM CIy>XObI YKpauHBI BKJIIOYACT:
armapar I'MC Vkpausbl, ymnpaBieHHE
I'MC Vkpausbl, OyHKTBl BpPEMEHHOTO
npeObIBAHUS HMHOCTPAHIEB M JuI 0e3
TpakaHCTBa, KOTOPBIC HE3aKOHHO HAXO-
psrest B YkpanHe [MC YkpauHbl; TyHKTBI
BPEMEHHOTO pa3MelIeHHs OSKEHIIEB.
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Hayuonanenas 2eéapous Yrkpaumnvr —
BOEGHHOE (JOPMUPOBAHUE C PABOOXPAHU-
TeNbHBIMH (QYHKIMSAMH, IpeAHa3HAYCH-
HOE IS BBIIOJTHEHHS 3aJaHHUH 110 3aLIUTe
U OXpaHe JKH3HH, IpaB, CBOOOJ U 3aKOH-
HBIX HHTEPECOB TpaxkaaH, oOllecTBa H
TOCyJapcTBa OT NPECTYNHBIX M IPYTHX
MIPOTHUBOIIPABHBIX MOCATATENHCTB; OXPaHE
00IIIeCTBEHHOTO MOPAAKa U 00eCIEUEHUIO
00IIeCTBEHHOW O€30MacHOCTH, a TaKXKe,
BO B3aHMOJICHCTBHIH C MTPaBOOXPAHHUTEINb-
HBIMH OpraHaMH, — 110 00ECHEYEHHIO To-
CYAapCTBEHHOW 0E30IacHOCTH M 3aILUThI
TOCYAapCTBEHHON TI'paHUIbI, IpeKparie-
HUIO TEPPOPHCTHYECKOH JeSATENLHOCTH,
JEATEIbHOCTH HE3aKOHHBIX BOCHU3HPO-
BaHHBIX WJIM BOOPYKEHHBIX (OpMHUPOBa-
Huil (Tpymnm), TeppOPUCTHUYECKUX Opra-
HU3aIU{, OPraHU30BaHHBIX TPYIII U IIpe-
CTYIHBIX OpraHu3anuii [2].

HanyonaneHas rBapaus  YKpauHbI
o0s3aHa: oOecreunBarh 3alUTy U OXpaHy
JKU3HH, TIpaB, cBOOOA W 3aKOHHBIX WHTE-
pecoB rpax/aH, o0IecTBa U rocy1apcTsa
OT NPECTYIHBIX ¥ JPYTUX HPOTHBOIPAB-
HBIX HOCSrarejbCTB; y4acTBOBaTh B 00e-
CIIEYeHUH OOIIECTBEHHOH 0€30MmacHOCTH
U OXpaHe 00LIeCTBEHHOTO MOPSAKa, B TOM
yycie BO BpeMsI IPOBEACHUs COOpaHMUI,
MUTHHIOB, YJIUYHBIX MOXOAOB, JEMOH-
CTpalMi, APYTHX MAacCOBBIX MEPOIpH-
ATHH, BO BpeMs O(HINAIBHBIX BU3UTOB
W JPYTUX MEpONpUATHHA TpH ydacTUH
JOJDKHOCTHBIX JIUI YKPauHbl 1 HHOCTPaH-
HBIX TOCY/IapCTB, OTHOCUTEJILHO KOTOPBIX
OCYIIECTBIIAETCS TOCYJAPCTBEHHAs OXpa-
Ha Ha TEPPUTOPUHN YKPAUHBI; IPUHUMATD
Mepbl, HallpaBJICHHbIC Ha NpeJoTBpallie-
HUE, BBIABICHHE KPUMHHAIBHBIX (aaMu-
HUCTPATUBHBIX) MMPAaBOHAPYIICHUMN; 00e-
CIIeuMBaTh OXpaHy OOBEKTOB, KOTOpBIE
oxpanstorcst HI' Ykpaunsr; obecniednBaTsb
MIPOIYCKHOH peXuM Ha 00BEKTaX, KOTO-
peie oxpansitores HI' Ykpannsr; obGecre-
YHBaTh OXpaHy CHENHAIBHBIX I'PY30B, B
TOM YHCIIE SepHBIX MaTepHaioB, BO Bpe-
M$ UX [IEPEBO3KH TEPPUTOpHEHT YKPauHBI;
obecrieunBaTh OXpaHy OpPraHOB Tocynap-
CTBEHHOH BIIACTH, & TAKXKE OCYILECTBIIE-
HHE MEPONpPHUATUI rOCyIapCTBEHHON OX-
paHBl OPraHOB rOCYIApCTBEHHOM BIIACTH
U JOJDKHOCTHBIX JIMLL; PUHUMATh MEpBI
OTHOCHUTEJIBHO IPEKpPaIleHHs AeATeIbHO-
CTH HE3aKOHHBIX BOCHH3MPOBAHHBIX WIIH
BOOPY>KEHHBIX (hOpMHpOBaHUI (TpymD),
TEPPOPUCTHIECKUX OpTaHM3aIlNi, Opra-
HU30BaHHBIX TPYIIT U IPECTYIHBIX Opra-
HU3aIM{; ydJacTBOBaTh B AaHTHTEPPOpPHU-
CTUYECKHX OIEpalusiX; IPUHUMATh MEPbI
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OTHOCHTEIIBHO 3aJIepKaHMs JIULI, KOTOPbIE
MOJI03pPEBAIOTCA B COBEPILIEHUU KPHMHU-
HaJIbHOTO TpaBOHAPYLIEHUs, JIHIL, KOTO-
pbl€ COBEPILMIM OOET U3 MECT JIMILECHUS
cBOOOJBI, €3€PTHPOB; OKa3bIBaTh IIO-
MOIIb B JIMKBUJALUK MOCIEACTBUH MpU-
POIHBIX, TEXHOI'CHHBIX, O3KOJOTHYECKHX
KaracTpod; y4acTBOBaTb B MEpOINpHUS-
THSX, CBA3aHHBIX C INPEKPAILEHUEM BO-
OPY)KCHHBIX KOH(UIUKTOB U APYTHX IIPO-
BOKaIlUif Ha TOCYAapCTBEHHOW IpaHHIE,
a TaKKe B MEPONPHATHUIX OTHOCHTENBHO
HEJIONYILIEHNsT MacCOBOrO Iiepexofa ro-
CyIapCTBEHHOM TIpaHMIBI M3 CMEXKHBIX
TOCyJapCTB; y4acTBOBAaTh B MEXIyHa-
POIHOM COTPYAHUYECTBE, MEXIYyHapOa-
HBIX ONepauusxX Mo MOAJAEPKAHUIO MHUPA
1 0€30MacHOCTH Ha OCHOBAHHHM MEXIY-
HapOJHBIX JOTOBOPOB, COIIACHE Ha 00s-
3aTeNbHOCTh  KOTOPBIX IIPEAOCTaBICHO
BepxosHolt Panoit Ykpaussl, B mopsake
U Ha YCIIOBHSX, OIPEEICHHBIX 3aKOHAMHU
YKpauHBbl; y4acTBOBATh B BO30OHOBICHUH
KOHCTHTYLHOHHOTO MpPaBOIOpPsIKa, Ha-
PYLIEHHOTO TPH MOMNBITKAX YBEIWYEHUS
rOCYapCTBEHHOH BIAaCTH WIIM U3MEHEHUS
KOHCTUTYL[HOHHOTO CTpOsl IyT€M Hacu-
I, a TaKKe B BO30OHOBJICHUU AEATEINb-
HOCTH OPTaHOB TOCYAapCTBEHHON BIIACTH,
OpPraHOB MECTHOTO CaMOYIIPaBJIECHUs, Ha-
PYLIEHHOH B pe3ynbTare OCyLIECTBICHHS
NIPOTUBOIPABHBIX ACUCTBUM, B TOM YHCIIE
Ha TI0YBE MEKHAI[OHAIBHBIX U MEKKOH-
(eccHOHANBHBIX KOH(IIMKTOB; IIOJJIEP-
KHBaTh WM BO30OHOBIATH IPaBOMOPS-
JIOK B paiioHaX BO3HUKHOBEHHS 0COOEHHO
TSDKENBIX UPe3BbIUAMHBIX CUTyallMi Tex-
HOTEHHOTO M €CTECTBEHHOTO XapaKTepa
(ctuxuitHoro G6eacTBus, KaracTpod, oco-
OCHHO OOJIBIIMX I10XKAPOB, NPUMEHEHHS
CPENCTB MOpaXECHUs, MaHAEMUH U T.II.),
KOTOPBIE CO3/AIOT yIpo3y >KU3HU U 370-
POBBIO 3HAYUTEIBbHBIX CIIOEB HACEICHUS;
0JI0KMPOBATh WM MPEKpaIarh MNPOTUBO-
IIpaBHbIE JEHCTBUSA B CIIyyae yBEITHUCHHS
Ba)KHBIX O0BEKTOB MJIM MECTHOCTEH, YTO
yrpoxaer 0e30IacHOCTH IpaXJaH U Ha-
pyHIaeT HOPMAaJbHYIO JESITENBHOCTh Op-
TaHOB TOCYJAPCTBEHHOH BIAacTH M Opra-
HOB MECTHOTO CaMOYIIPABJIEHUS; MPOTHU-
BOZIEHCTBOBATh MacCOBBIM Oecriopsakam,
KOTOPBIE CONPOBOXKIAIOTCSI HACUIIMEM HaJl
rpaxxnaHamu; (GOpMHpPOBaTH B HY)KHBIH
[IepHOJ] BOCHHBIE YaCTH U IOApa3eIeHHs
1 00OpOHATH Ba)KHbIE T'OCYIAPCTBEHHbIE
OOBEKTHI, NMEPEeYeHb KOTOPBIX OIpenels-
ercs Kabunerom MuHHCTPOB YKpauHsl,
CIelHaNbHbIe TPY3bl, B TOM UHCIE sSIEp-
HBIE MaTepHaJbl, BO BPEMsI X MEPEBO3KH

Ha TEPPUTOPUH YKpPaHHBI; BECTH BOCHHBIE
(GoeBbI€) NeiicTBUS B cydae BOOPY)KEH-
HOTO KOH(IMKTA WJIM yrpo3bl HalaJeHHs
Ha YKpauHy; BBIIOJIHATh 33JaHUE TePpU-
TOPUAIILHOW 0OOPOHBI; BBINOJIHATH MEPO-
MPUATHS IPABOBOTO PEXUMA BOEHHOTO
ITOJIO’KEHHSI; BBIIIOTHATH 3a/1laHKE MO KOH-
BOHMPOBAHMIO JIMI], B3STHIX MO CTPAXy H/
WM TIPATOBOPEHHBIX K JIMIIEHUIO CBOOO-
IIbI, B TOM YHCIIE BO BPEMS UX DKCTPaiH-
1Y, a TaKXke o0ecTieunBaTh OXpaHy JIHII,
KOTOpBIE Jep>KaTcs MOA CTpaXkeH, Bo Bpe-
M cyneOHbIX 3acCeJaHui, IepeyeHb KOTO-
prix onpenensiercs MBJI Ykpaunst.

B cocraB HauwuonanmpHON TrBapauu
YKpauHbl BXOAAT: INIaBHBIM OpraH BOEH-
Horo ynpasnenus HI' Ykpaunsl; omepa-
TUBHO-TEPPUTOPHAJIBHBIE  OOBEIUHEHUS
HI" Yxpaunsl; coenvHenne, BOGHHbIE Ya-
CTH, BBICIINE BOCHHEBIE y4eOHBIE 3aBejie-
HH, yueOHbIe BOCHHbIE YacTH (LEHTPBI),
0a3bl, 3aBEJICHUS 3APABOOXPAHEHHS U yU-
PEeXIEHUs, KOTOPbIE HE BXOAAT B COCTaB
OIepaTHBHO-TEPPUTOPHAIBHBIX 00benu-
Henuit HI' Ykpaussl.

MoO>XHO KOHCTaTHpOBaTh, YTO K Opra-
HaMm MBJI VYkpauHbl OTHOCSTCS 4YeThIpe
LEHTPAIBHBIX OpraHa HUCIOIHUTENbHOM
Bnacti (HaumoHnaneHas nonumms Ykpau-
HBI, | OCynapCTBeHHAs TOTPaHUYHAST CITyK-
6a VYkpaunbl, [ocynapcrBeHHas ciyxba
YKpauHbl 110 YpE3BbIYANHBIM CUTYAIUsAM,
TocynapcTBeHHass MUIpallMOHHAs CIIy»k0a
VKkpanHBI) ¥ BOeHHOE (opMHpOBaHHE C
npaBooxpaHuTenbHbIME QyHKImsMu (Ha-
LIMOHAJIbHAS IBapAUs YKPauHBI).

BeiBogbl. HeoOxomumocTs pedop-
MHPOBaHUsI MPAaBOOXPAHUTENBHOI CUCTe-
Mbl YKpauHbl 00ycJOBIEeHa OOIIeCTBOM,
MOTUTUYECKON CUTyallied H jKeJaeMbIM
COLIMANBHBIM YPOBHEM KH3HHU. Pedop-
Ma OpPraHOB BHYTPEHHUX A€ YKpaWHbI
3aKiIodaercs B npespamenun MBJL B
[IPaBOOXPaHUTEIBHOE MHOTOMPO(UIBLHOE
IPaXkJIaHCKOE BEIOMCTBO €BpOINEiiCKOro
obpasna. K opranam MBJ] Vkpaunnsl, ne-
ATENFHOCTH KOTOPBIX HAIIPaBISETCS U KO-
opnunupyercs Kabunerom MunmcTpoB
VYkpauHsl uepe3 MuUHHCTpa BHYTPEHHHX
JIeJl, OTHOCSITCA: 4YEeThIPE IEHTPANbHBIX
opraHa ucnoiaHutensHo# Bnactu (Haum-
OHanbHas monuuus YkpauHbl, [ocynap-
CTBEHHAs MOTpaHUYHAs Ciyx0a Ykpau-
Hbl, [OcynapcTBeHHast ciyx0a YKpauHbI
10 4Ype3BBIYAWHBIM CUTyauusaM, locynap-
CTBEHHAs] MUTPAIOHHAS CITy’k0a Ykpan-
HBI) ¥ BOGHHOE (POPMHUPOBAHUE C IPABO-
oxpanutensHeIME  pyHKIMsIME  (Harmo-
HaJIbHast TBapaus YKpauHsbl).
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TPAHC®OPMALIMHU ITPABOBOI'O ITOJTOKEHUA UMYIIECTBA
BE3BECTHO OTCYTCTBYIOLIEI'O JIMIIA, JINLIA,
OBBABJIEHHOI'O YMEPHINM, B HACJIEACTBEHHOE UMYHIECTBO

Mapusa BOHIAPEBA,
KaHJUIaT OPUINIECKUX HAYK,
JIOIEHT Kadeapsl HOTapHATbHOTO U UCIIOIHUTEIHLHOTO TPOLIEcca U aBOKATyphl
Kuesckoro HanmoHansHOTO yHUBepcuTeTa MMeHH Tapaca IlleBuenko

Summary

The article examines conversions of “legal shell” of the scope of rights and obligations of a natural person in case of custody of
his property, if such person is considered to be missing, and also if a place of residence of a natural person is unknown; in case of
declaration of death of a person. It is noted that after commencement of inheritance, the unity of possession, derived from the unity
of legal subject during his lifetime is transformed into the unity of possession, as a result of specific regime of the object of hereditary
legal relations. Property relations of a missing person remain in the state of relative uncertainty until the moment of its resolution in
the perspective, if there are certain conditions, stipulated by the law and observance of the established judicial procedure in connection
with the assumption of a person’s death. Declaration of death involves coversion of the property, that belongs to a natural person dur-
ing his lifetime into bequeathed property.

Key words: bequeathed property, custody of property, missing persons, declaration of death.

AHHOTaNUS

B crarbe uccenyrorcest mpaBoBble TPaHC(HOPMALNN CIOPUANIECKON 000JOUKN» KOMIUIEKCA MpaB M 00S3aHHOCTEH (PH3MYECKOTO
JiIa B CJTy4ac YCTaHOBJICHHUA OTICKH HaJl €T0 UMYIIECTBOM, €CJIM TAKOEC JINO IPU3HAHO 6C3BeCTHO OTCYTCTBYIOIIIUM, & TAKXKC (1)1/131/1‘16-
CKOTO JIUI[a, MECTO IPEObIBAHMS KOTOPOTO HEU3BECTHO; (PU3UUESCKOTO JIHIIA, OOBSBICHHOTO yMepiIinM. OTMe4aeTcs, YTO MOCIIE OTKPhI-
TS HACJIEACTBA CMHCTBO UMYILECTBA, IIOPOXKICHHOE SIMHCTBOM CyOBeKTa IpaBa MpH ero XHU3HHU, TpaHCHOPMHUPYETCsl B OOIIHOCTH
HMMYIIECTBAa KAaK PEe3yNIbTaT CIENU(UIECKOro pekuMa 00beKTa HACIEACTBEHHOTO MPAaBOOTHOMICHHS. VIMyIIecTBeHHBIE OTHOIICHHS
0€3BECTHO OTCYTCTBYIOILIETO JIUI[A OCTAIOTCSI B COCTOSTHUU OTHOCHUTEIIFHOIM HEONPENEIICHHOCTH JI0 €€ YCTPAHESHHUS B IIEPCIIEKTHBE MPH
HaJIMYWU OTIPEIETICHHBIX B 3aKOHE YCIOBUH M COOIIOACHUS YCTAHOBICHHOW CyAeOHOM MPOIEeyphl IPU ITOMOIIH TIPEIIIOIIONKEHHS O
cMepTH Takoro nuia. OObSBICHUE JTUIAa YMEPIIINM BIIEUET 32 cO00# TpaHCHOPMAIINIO IPABOBOTO CTaTyca UMYIIECTBA, TPUHAIEKA-

1mero GU3N4ECKOMY JIMILY IPH )KU3HH, B HACJIEIICTBO.
KuroueBbie ciioBa: HaciIeACTBO, OIIEKa HaJl UMYIIECTBOM, O€3BECTHOE OTCYTCTBHE, OOBSIBICHHE JINLA YMEPIIUM.

]:[OCTaHOBKa npodiembl. [locie
OTKPBITHS HACJIEICTBA €IMHCTBO
HUMYIIECTBa, IOPOXKACHHOE EIHHCTBOM
CyOBeKTa mpaBa MpH €ro >KU3HH, TPAHC-
(hopmupyeTcsi B OOIIHOCTH HMYIIECTBa
KakK pe3yiabTaT CIeIH(UIECKOro pexxnuma
o0bekTa HaCJIeJCTBEHHOTO IIPaBOOTHO-
menus. HacnmenctBo «mepexomut K Ha-
CJICHMKaM OJIHUM aKToM, Oe3 mepenayu
€ro TEpBUYHBIM BIAJENbIEM, NpPUYEM
npaBa u 0043aHHOCTH, KOTOPBIE MEPELTH,
MPOAOJDKAIOT OLIEHUBATHCS IO JUYHOCTH
nepBuyHOro Bragensia» [1, c. 403]. Uro
KacaeTcsl XapakTepa TaKoro OLICHUBAaHUS,
TO BO3MOXHBIM HPEACTABISIETCS UCHOMNb-
30BaHKE B 33JaHHOM KOHTEKCTE TEPMHUHO-
JIOTHYECKOH (HOPMYIHPOBKH «IIPABOBOE
MIOJIO’KEHNE» WIN «IIPaBOBOH CTaTyc».
[IpaBoBoe monoxeHwe (IIpaBOBOH CTATYC,
MIPaBOBOH PEKUM) MMYILIECTBA TPaIHIIU-
OHHO NOHMMAEeTCsl B JIOKTPUHE KaK IOpH-
IMYecKas XapaKTepUCTHKAa HMYILECTBa
OIPE/IENICHHOTO0  CYObEKTa, IIOCKOJIBKY
UMYILECTBO CYObEKTa B LIEJIOM U OTHEIb-
HBIE €r0 YaCTH HaXOJSATCS B TOM HJIM HHOM
[PaBOBOM IOJIOKEHHH W TMOMYHHSIOTCS
ompeneneHHslM mpasuiaaM [2]. Llemocrt-
HOCTh KOMIUJIEKCA TPAKJAHCKUX IPaB H

o0s13aHHOCTEH HacIenoaaTeNs, TAaKUM 00-
pa3oM, He SABISIETCS Pe3yJIbTaTOM OTKPBI-
THSI HACJICJICTBA KaK IOPUANYECKOTO CIIe]-
CTBHUS CMEPTH JIMLIA, & CIEAYET U3 OOIIHO-
CTU NPUHAIIEKHOCTH 3TOTO KOMILIEKCA
onHoMy Juny. «HemenumocTs B ocymiect-
BJICHUH ITpaBa BBITCKACT U3 HEACITIUMOCTH
Ka4eCTB HAaACJICOHHKA, 4YTO 0OBSICHSIETCS
ujeel NpoJODKEHUS IMYHOCTH yMepIle-
ro» [3, c. 77]. Kareropun Ge3BecTHOTO
OTCYTCTBHUSI, YCTAHOBJICHUS OIICKHM HaJ
HMMYIIECTBOM 0€3BECTHO OTCYTCTBYIOIINX
JIMI U JIMI, MECTO HpeGHBaHI/IH KOTOPBIX
HEU3BECTHO, OOBSABICHUS JIMIA yMEPIIHM
o0ecrieynBalOT BPEMEHHOE YCTpaHEHHe
TOHM NPaBOBOI HEONPEAENEHHOCTH, KOTO-
past BO3HHUKACT BCJICACTBUE OTCYTCTBUA
(du3nyeckoro nuua. YKa3zaHHbIE KaTero-
pur MOTYT HCCICOOBATBCA KaK C TOYKHU
3pEHUsT MaTepUajbHOTrO (IPaXKIaHCKOTO,
CEeMEHHOr0) MpaBa, TaK U C TOYKHU 3PEHHS
LMBWJINCTUYECKOTO Tpouecca. B naH-
HOM cCJjiyda€ HAaC HHTEPECYCT AUHAMHKaA
I[IpaBOBOTO IIOJIOKCHHSA HMYLICCTBA, B
MEPCIICKTHBE HACIIEJCTBEHHOTO, KOTOpast
pa3BuUBaeTCd B 3aBUCUMOCTH OT JUHAa-
MHKH CTaryca JIMIA, BIaACIOIEero TaKuM
HUMYIIECTBOM.

AKTYaJIbHOCTh TeMbI HCCJIeI0Ba-
Husl. B HayuyHO# u yueOHOU nuTeparype
JOCTAaTOYHO MOAPOOHO pa3padaThIBaIOTCS
MarepHatbHO-TIPABOBBIE M MPOLIECCYyallb-
HBIE aCHEKTHl NMPU3HAHUS JHIa Oe3BecT-
HO OTCYTCTBYIOIIMM, OOBSIBICHHE JIUIA
YMEpIIUM, B TO BpeMsi Kak JHHAMHKa
MIPaBOBOTO TIOJIOKEHUS UMYIIECTBA TAKHX
JIMIT TTOYTH HE OIHMCHIBAETCH.

Ieab crarbu. B KoHTEKCTE 1aHHOTO
HCCIIEN0BAaHUS NPECTaBISETCS BaXKHBIM
HCCIIeN0BaTh MPaBOBbIE TpaHCchHOpPMaLUK
«IOpPUANYECKOH O000JOYKM» KOMILIEKCa
TaKHX TpaB U 003aHHOCTEH Ha 3Tare 10
OTKPBITHS HACIIE/ICTBA, @8 UMEHHO B ClTy4ae
YCTaHOBJICHHSI OIECKU HaJ HUMYIECTBOM
(bU3UYeCcKOro JHI, KOTOPOE IMPU3HAHO
0€3BECTHO OTCYTCTBYIOLIMM, a TaKKe (H-
3MYECKOTO JINIA, MECTO MPEeOBIBAaHUS KO-
TOPOTO HEU3BECTHO, a TAKXKE OOBSIBICHUS
(M3UYECKOTO JINLA YMEPILIUM.

W3ji0keHne OCHOBHOIO MaTepHa-
Ja uccaegoBanus. CornacHo crarbe 44
I'paxxnanckoro kojekca YKpauHbl (aa-
nee — 'K YkpanHsl) Ha OCHOBaHUH peliie-
HUS Cy/ia O IPU3HAHUH QU3HMYECKOTO JIHIA
0€3BECTHO OTCYTCTBYIOLIMM HOTapHyc
110 TOCJIEAHEMY MECTY €ro MpPOXKHBAHUS
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ONKUCBHIBACT IpPHUHAJICKALLEE €My HMY-
LIECTBO U YCTaHABIMBACT HaJl HUM OIIEKY.
Mo 3asBIEHUIO 3aMHTEPECOBAHHOTO JHIA
WJIM OpPraHa ONEeKH U IONEYHTEeNILCTBA Hajl
HUMYILECTBOM (DU3MYECKOrO JIHIA, MECTO
npeObIBaHUS KOTOPOTO HEHU3BECTHO, OIle-
Ka MOXET OBITh YCTaHOBJICHA HOTAPHYCOM
JI0 TIPUHSTHUS CyIOM PEIICHHs O NMpH3HAa-
HUH ero 0e3BeCTHO OTCYTCTBYIOIINM.

B mwmreparype chpaBeuInBO OTMe-
YaeTcs, 4TO LEJbI0 CO3laHus 0co00ro
IOPUANYECKOTO CTaTyca Julsl (PU3NIEecKoro
JIMLA, @ IMEHHO NPU3HAHUSA €ro B cyneod-
HOM TOpsJKe O€3BECTHO OTCYTCTBYIO-
LIAM, SIBISIETCS YCTPaHEHHE IOpUanYe-
CKOM  HEOMpENEeNEeHHOCTH, BBI3BAHHOMN
JUTUTENIbHBIM OTCYTCTBHEM TAaKOTO JIHIA
[4]. Peus maeT 0 3ammTe UMYIIECTBEHHBIX
HMHTEPECOB KaK CaMOoro JIMIA, TaK W JIHII,
HaXOMBIINXCS HAa €r0 WKIUBEHUH, €r0o
JOJDKHUKOB ¥ KPETUTOPOB; O COXPAaHEHUH
[EJIOCTHOCTH WMYIIECTBA TAaKOTO JIMIA
Kak cobcTBeHHUKA [5, ¢. 109].

VmymiecTBeHHBIE OTHOIIGHUS 0e3-
BECTHO OTCYTCTBYIOLIErO JIMLIA B CHIIY
NIPEIOCTABICHHUs] €My YKa3aHHOTO CIell-
nGUYECKOTo CTaTyca OCTAIOTCA B COCTO-
SITHUM OTHOCHUTEJILHOW HEeOoNpeJeIeHHOCTH
J0 ee YCTpaHEeHHs B IEpCICKTUBE IpH
COOJIOICHUH OTPEJIETICHHBIX B 3aKOHE YC-
JIOBHH U COOMIONCHUH YCTaHOBICHHOM Cy-
neOHOM MpoIeayphl AOMYIIECHUS CMEPTH
TaKOro JIu1a (0OBSIBICHHUE €r0 YMEPIIUM).

OObsiBIICHNE JMIA YMEPIINM BIIECYET
3a coboif TpaHchopMauIo IMPaBOBOTO
cTaryca IIPUHAAJIEKAIIETo eMy IPH JKU3-
HH UMYIECTBA B HACJIE/ACTBO.

CocraBieHHe OIUCH HMYIIECTBA
0€3BECTHO OTCYTCTBYIOLIETO JIMLA, JIMLA,
MECTO MpeObIBaHUS KOTOPOTO HEU3BECT-
HO, JUIa, OOBSBICHHOTO yMEPIIUM, Ha-
3HAYEeHUE ONEKYHOB HaJ TaKUM HMYyIIe-
CTBOM, a TaK)XX€ HCKJIIOYEHUE HMYIIECTBA
W3 ONHCH OCYIIECTBISETCS B COOTBET-
CTBUH C TPOLEIYPaMH MPHHATUSI Mep K
OXpaHe HAaCIeJICTBEHHOTO HMMYIIECTBa,
(¢opmManu30BaHHEIM B 3akoHE YKpawWHBI
«O HoTapmare» [6], maBe 9 pasmena II
INopsinka coBepuICHUS HOTApHAJIBHBIX
JeHCcTBUN HOTapuycamMu YKpauHbl [7],
nyHkre 2.11. npukasza [ocynapcTBeHHO-
ro KOMHUTETa YKpauHbl 10 JieJIaM CEMbH U
MoJI011eKH, MUHUCTEpCTBAa 00pa30BaHHs
Ykpaunbsl, MuHucrepcrBa 31paBoOXpa-
HEHUs YKpauHbl, MuHHCTEpPCTBA TpYy-
Jla ¥ COLMAIbHOW IOJUTUKH YKpPauHBI
or 26.05.1999 . Ne 34/166/131/88 «O6
YTBEPKICHUH TIPABWII OTEKH W IOTIEYH-
TeabCTBaY [8].

CornacHo vactu 3 crarteu 39 I'TIK
VkpauHbl mpaBa, cBOOOIBI M HHTEPECHI
JIMLa, TPU3HAHHOTO OE3BECTHO OTCYT-
CTBYIOIIMM, 3allUIaeT ONEKyH, Ha3Ha-
YEHHBIN JJIS1 OTIEKH HaJl €r0 MMYIIIECTBOM.

Kak yka3plBaeTCS B pa3bsCHCHUH
MuHncrepeTBa IOCTHIUN YKPauHBI «00
VYCTaHOBNEHUH ONEKH HaJ HUMYIIECTBOM
(U3MUECKOTO JIHIa, HPU3HAHHOTO Cy-
oM 0e3BECTHO OTCYTCTBYIOIIUMY» OT
04.02.2011 r. [9] u BBITEKaeT U3 comep-
xanus ctatbk 43 'K Ykpauns [10], HEe
YCTaHOBJIEHO IIEPEYHS IPaBOBBIX MOCIIE/-
CTBUI NPU3HAHMS JIHLA OE3BECTHO OTCYT-
crBytomuM. FOpuaudeckue nocnencTBus
0€3BECTHOTO OTCYTCTBHUS KAacalOTCs, IVIaB-
HBIM 00pa3oM HMMYIIECTBEHHOH cdepbl
nuna. AHamu3 HOPM TPaXIaHCKOTO U
CeMEITHOro 3aKOHOMATEeNbCTBA JAaeT BO3-
MOXXHOCTB BBIJICTIUTh CICAYIOLINE U3 HHUX:

- HOTapHyC MO TIIOCIICIHEMY MECTy
MPOKUBAHKS TAKOTO JIMLA yCTaHABIHBA-
€T ONeKy Haj ero umymectsoM. OnekyH
YNpaBiseT HMYIIECTBOM B HHTEpecax
JMLa, TPU3HAHHOTO OE3BECTHO OTCYT-
CTBYIOIIMM, B TOM YHCIIE NPEJOCTABISACT
coZiepKaHue JIMLAM, KOTOPBIX ObLUT 00s13aH
coziepkarh  0E3BECTHO OTCYTCTBYIOIIUH
(crarbs 44 T'K Ykpaussl);

- comtacHO ctaTtbe 46 3akoHa YKpau-
Hbl «O meHcnoHHOM obecneueHum» [11]
CeMbsi, KOTOpast UMEET MPaBO Ha MEHCHIO B
ciTydae IOTepH KOPMIUIbIIA, MOXKET 00pa-
[aThes 3a Ha3HAUCHWEM IIEHCHU B JII000e
BpeMsI ITOCTIe YCTaHOBJICHUST O€3BECTHOTO
OTCYTCTBHSI KOPMUJIbIIA O0€3 OrpaHUYEHHs
KaKHM-JIH00 CPOKOM;

- peOeHOK 0e3BECTHO OTCYTCTBYIOLIE-
0 JIMIAa MOXKET OBITh YCHIHOBIIEH 0€3 COo-
I[JIaCHsl MOCJIEAHETO;

- My WIH JXeHa 0€3BECTHO OTCYT-
CTBYIOILIETO TMOJIy4alOT IPaBO PacTop-
THYTb OpaK B YIPOIICHHOM HOPS/IKE B Op-
raHax pPerucTpalyy aKToOB rPaKAaHCKOTO
coctosnus (myHKT 1 gactu 1 crarsn 107
CewmeitHoro xonekca Ykpaussl) [12];

- IPEKPaIIArOTCs 00513aTeNBCTBA, Hepas3-
PBIBHO CBSI3aHHBIE C JITYHOCTHIO OE3BECTHO
OTCYTCTBYIOILETO (HAIpUMep, y4dacTHe B
MOJIHOM TOBApMILECTBE, MPEICTABUTENb-
CTBO IO JOBEPEHHOCTH, JIOTOBOP IOpyde-
uust) (crareu 129, 248, 1008 I'K Yipauusr).

[IpaBoBOe perynMpoBaHUE HHCTUTYTA
0E3BECTHOTO OTCYTCTBHS M OOBSBICHUS
JHIAa YMEPLIIMM B 3aKOHOJAATENILCTBAX
3apy0eKHBIX CTpaH OTIIMYAETCS HEOTHO-
PORHOCTBIO M UMEET CEPhE3HYIO CIICIH-
(buKy, 0 YeM yKa3bIBaeTCs B ClICHHATBHON
mareparype [13, c. 406-412].

Tax, Bo ®dpaHuuu peuieHHEM Ccyna
IO JIellaM ONEKH OCYLIECTBIeTCs cyaeo-
HOE 3aCBUJICTEILCTBOBAHUE MPE3yMIILIUH
0E3BECTHOrO OTCYTCTBHSI (aHAJOT Mpo-
Leaypbl NMPU3HAHUS LA Oe3BECTHO OT-
CYTCTBYIOLIHMM B OTEYECTBEHHOM 3aKOHO-
JIaTeIbCTBE), & M3 YKMCIA POACTBEHHUKOB
0€3BECTHO OTCYTCTBYIOILETO WIIM IOCTO-
POHHUX JIMI HA3HAYACTCSl YIPABIISIONINI,
LENBI0 KOTOPOTO SIBISIETCSl yIIpaBJIEHUE
HMYIIECTBOM 0€3BECTHO OTCYTCTBYIO-
IIEro JIMLA, IPEeICTaBUTENILCTBO €ro ¢
LIETbI0 OCYIIECTBIEHHUS BCEX €ro Mpas,
B peajM3alMid KOTOPBIX OHO MOINIO Obl
ObITh 3aumHTEpecoBaHO. JIuIO, B OTHO-
IICHUU KOTOPOTO YCTAHOBJICHA IPE3yMII-
s Oe3BECTHOrO OTCYTCTBHS, MOXET
OBITh IpPHU3BaHA K HACJICAOBAHHMIO Yepe3
Ha3HAuUeHHBIX npeacraBurenci. Ecnu B
JanbHEHIIeM Takas JTMYHOCTh MOSBIISCT-
cs1, To cyaeOHOe pemieHne O MPe3yMITLHI
0€3BECTHOTO OTCYTCTBHSI OTMCHSCTCS H
JIUITy BO3BpAILAETCsl BCE UMYIIECTBO, KO-
TOPOE HAXOAMIIOCH B YIIPABJICHUH U OBLIO
nproOpeTeHo B ero MHTepecax. B cBoro
odepenb, OOBSBICHUE OE3BECTHOIO OT-
CYTCTBHSA JIMLIA, YTO SIBIISIETCS QHAIOTOM
OOBSBICHUE JIMLA YMEPLUIMUM B yKpauH-
CKOM 3aKOHOJATENIbCTBE, MPOMCXOIHUT B
cynebnom nopsiake. CymeOHOe pelieHue
00 00OBsBICHUH OE3BECTHOTO OTCYTCTBHS
MOJUICKUT PETHCTPALIUH B PEECTPE CMep-
Tl W WUMEeT NPaKTHYEeCKH Te *Ke IMOo-
CIICICTBUSI, YTO M CMEPTh JIHLA. XOTS,
YTO MHTEPECHO, MpOleaypa OOBABICHUS
JMLa YMEpLIUM B U3BECTHOM HaM Cozep-
JKaTeJIbHOM HAIOJHEHHH W Ipoleaypa
00BsABICHUS 0E3BECTHOTO OTCYTCTBHS BO
(hpaHIly3CKOM BapHaHTE OTIIMYAIOTCS U 110
MPaBOBBIM IIOCIIEACTBHSAM, a HE TOJIBKO B
NPOLENYPHBIX acreKkTax. Tak, Ha CBOe yc-
MOTPEHHUE CYJ] MOXKET OTMEHHUThH MEpHI 10
YIPABJICHUIO UMYILIECTBOM OE3BECTHO OT-
CYTCTBYIOIIETO JIUIA MOCTE OOBSBICHUS
ero 0e3BECTHOTO OTCYTCTBHSI, @ MOXET K
COXPaHHUTb UX.

B npase Aurmuu u CIHIA He cyme-
CTBYeT MAaTepHajbHO-IIPAaBOBOIO HMHCTH-
TyTa GE3BECTHOrO OTCYTCTBHUS JIMLA WIIH
OOBSBICHUS JHIA yMEpIIMM. OTH BO-
IpPOCHl PEUIAlTC B IMPOLECCYaTbHOM
nopsiake [14, c. 137], mosToMy Kaxablit
pa3 I0Ka3bIBAIOTCS OTAENBHO, & PEILCHUS
[0 TAKHM JIeJIaM He SIBIISIFOTCS IPEIONH-
nuoHHBIMH [15, ¢. 71]. Ecim B mponecce
pPaccCMOTpPEHHUs OIIPE/IENICHHOTO JieNa BO3-
HHUKaeT BONPOC O TpaBe Ha MMYIIECTBO
nm cyas0e 00s3aTenbeTBa, Cyl HCXOIUT
U3 TIPEIIIONIOKEHHS, YTO €CIIH OT OTCYT-



CTBYIOILIETO JIMIIA HE ObIIIO CBEJIEHUH B Te-
YEeHHE CEMH JIET, TO TaKOe JIULO CJIeyeT
CUHUTATh YMEPIIUM.

B cnydae mosiBieHUst 0€3BECTHO OT-
CYTCTBYIOLIETO JIMIA WIM MOCTYIICHHS
JI0KA3aTeIbCTB O TOM, YTO OHO SIBIACTCS
JKUBBIM, €T0 MMYIIECTBO M TO, YTO OHO
JIOJDKHO IIOTY4YHTH 3a BPEMsS CBOEIO OT-
CYTCTBUSI, BO3BPAILAIOTCS B TOM COCTOSI-
HHY, B KAKOM OHH HaXOJWJINChH KO BpeMe-
HH €ro NOsIBJIeHUs. JIMIO MoTyJaeT TakxKe
CYMMY CPEZACTB, BBIDYUCHHYIO OT OTHYX-
JICHHOTO B €ro MHTEpecax UMyIIEeCTBa.

Bo3Bpamasch K aHaaM3y MpPaBOBBIX
MOCJICICTBUI HAa3HAYEHUs ONEKH HaJ
UMYILIECTBOM B YKpauHe, CleNyeT OT-
METUTh, YTO ONEKYH HaJ HMYLIECTBOM
NPUHUMACT BBIIOJHECHUE T'PAXIAAHCKUX
00513aHHOCTEH B MOJIB3Y JIHMIIA, MECTOIpPE-
ObIBaHIE KOTOPOTO HEU3BECTHO MU Oe3-
BECTHO OTCYTCTBYIOIIETO JIUIA, I0TaIIaeT
3a CYET ero NMYILECTBA JOJITH, YIPABILSIET
MMYIIECTBOM B €ro HHTEpecax, Npeno-
CTaBJISET 3@ CYET ATOr0 MUMYLIECTBA CO-
JIep’)KaHue TPEThUM JIMLAM, UMEET IPaBo
Ha TMOJyYeHUE CIPABOK O COBEPIICHHBIX
HOTApPUAIILHBIX JEHCTBUSX, €CIIM 3TO He-
00XOIMMO Ul COXPaHEHMS MMYIIECTBA.
B 11e110M MOXXHO KOHCTAaTHpOBAaTh COXpa-
HEHHE 3a OE3BECTHO OTCYTCTBYIOIIUM
JIMIIOM, HaJl IMYIIECTBOM KOTOPOTO yCTa-
HOBJIGHa OICKa, IIPaBOCYOBEKTHOCTH,
KOTOpast O€3BECTHBIM OTCYTCTBHEM HE
OTpHLAETCs, XOTS U NPEeTepIeBaeT oIpe-
JelleHHble M3MeHeHHs. JKMBOH denoBek
He ImepecTaer ObITh CyOBEKTOM IIpaBa,
CyObEKTOM NPAaBOOTHOLIECHHUH, B TOM YHC-
JIe TIpaBa COOCTBEHHOCTH Ha UMYIIECTBO,
B OTHOLICHHH KOTOPOT'O YCTaHABINBACTCS
orexa.

CrenyeT noaziep>xarb HOIX0, B COOT-
BETCTBUHU C KOTOPHIM 0€3BECTHOE OTCYT-
CTBHE JIMI[A BCE )K€ BIUSET ONPEIENICH-
HBIM 00pa3oM Ha €ro HMYIIECTBEHHBIC
IpaBa, 4eM CIIOCOOCTBYET OXpaHe €ero
IpaB ¥ HHTEPECOB. B TO ke Bpems orme-
Ka HajJ MMYIIECTBOM SBIISIETCS TapaHTOM
YAOBJIETBOPEHUS! MMYILECTBEHHBIX IpaB
JIML, C KOTOPBIMH OTCYTCTBYIOILIEE JIULIO
HMENO OIpEAENICHHbIE 0013aTeIbCTBEH-
Hble npaBooTHoIieHus [17]. [Ipenmerom
NPUHATHS Mep K OIeKe HaJl UMYyLIECTBOM
ClleyeT CYMTaTh HMMYIIECTBEHHBIE WH-
Tepechl COOCTBCHHHMKAa HMYILIECTBA, Me-
CTOHAXOXK/ICHHE KOTOPOTO HEM3BECTHO, a
TaKKe HMYIIECTBEHHBIC MHTEPECHI Ipy-
THX JIUL, B YaCTHOCTH WICHOB €TO CEMBH.
Tak, ¢ TpeboBaHHEM 00 YCTaHOBICHUM
OIIEKM HAJ MMYILECTBOM OE3BECTHO OT-

CYTCTBYIOLIEIO JIMIA, KaK IpaBuwio, 00-
palaroTcs JMIA, KOTOpbIE JIOJKHBI J0-
Ka3aThb CBOIO MaTe€pUalIbHO-IIPaBOBYIO
3aMHTEPECOBAaHHOCTh, B3aUMOCBA3b IIPaB
U 0053aHHOCTEH 3asBUTEINS U OTCYTCTBY-
FOLIEro Juia (HampuMep, KPeIuTOphl 1o
obsizatenscTBam) [18, c. 213].

Kak crexyer u3 n. 9.4. massr 9 Ilo-
psiIKa COBEpILICHHUS HOTAPHUAIIBHBIX JCH-
CTBUIl TpPH YCTAHOBICHWH OICKH HaJ
UMYIIECTBOM, a TAKXKE 3aKIIOUCHUH J0-
roBOpa YHNpaBJIE€HHA HMYILIECTBOM, HO-
Tapuyc 00s3aH YOEIUTbCS B TOM, 4YTO
3TO MMYILIECTBO OBLIO COOCTBEHHOCTHIO
(bu3nyueckoro M@, Mecto HpeObIBaHHS
KOTOPOTO HEW3BECTHO, WJIM JIMLA, NpH-
3HAHHOTO B CY/Ie0HOM MOpsiIKe O€3BECTHO
OTCYTCTBYIOIINM, HA MOMEHT BBIHECEHHS
CYIOM pEIICHHUs O MPU3HAHUU Jinna 6e3-
BECTHO OTCYTCTBYIOI[MM, YTO YKa3bIBACT-
csl B TEKCTE JOTOBOpA. YMPABIAIOMMN B
TaKOM CIIydae 3aHHMaeT MeCTO COOCTBEH-
HHMKa UMYIIECTBA U, XOTS U JICHCTBYET OT
COOCTBEHHOI0O MMEHH, HO B HHTepecax
OTCYTCTBYIOIIETO Biajenbua. Kak ykasbl-
Baetcs B yactu 2 ctarbu 1029 I'K VYkpa-
WHBI, JIOTOBOP YIPABICHHS UMYLIECTBOM
MOJKET YIOCTOBEPSTH BO3HHKHOBEHHE Y
YIPABISIONIETO TIpaBa JIOBEPUTENBHOM
COOCTBEHHOCTH Ha IOJYYCHHOE B YIpaB-
JICHHE UMYILECTBO.

C 1menbio penreHus BOIIpoca O coCTa-
Be, MEpeYHe, XapaKTepHCTHKaX, MECTO-
HAXOXKJCHHUH HMYILECTBA, HAJl KOTOPHIM
YCTaHABIIMBACTCS OIEKa, HOTAPHUYC TMpH-
MEHSET NPOLEAYpPbl, ONpeeTIeHHbIe Ul
HPUHATHSA MEp K OXpaHe HACIEICTBEHHO-
ro uMyuiecTa. B mesnom orneka ycraHas-
JIMBACTCSI UCKJIIOYUTENIBHO B OTHOIICHUH
UMYIIECTBA, B OTHOLIEHHH KOTOPOTO Y
JMLA BO3HUKIM Ha MOMEHT BCTYIUICHUS
pelIeHHs cya O IPU3HAHUM ero Oe3BecT-
HO OTCYTCTBYIOIIUM B 3aKOHHYIO CHITY
oIpe/ieNieHHbIE rpakIaHCKue rpaBa. Han-
JIeXKAIIUH YIeT TAKOro UMYIIEeCTBa, HE0O-
XOIMMBIA Uil AanpHeliero obecneue-
HHS €70 COXPaHHOCTH, YIIPABJICHHS U pac-
HOPSDKEHUS UM OCYIIECTBIIsACTCS B popme
COCTAaBJICHHS €0 IOPOOHOTO ONUCAHMUS.

B nuteparype OTCYTCTBYET eIMHBIH
HOJIXO/l OTHOCUTENBHO NPAaBOBOW MPUPO-
Ibl YIPpaBJeHHs HMMYILECTBOM Ha OCHO-
BaHUM TaKoro Jorosopa. Hampumep, BbI-
CKa3bIBaETCs MO3UIIMS, CONIACHO KOTOPOH
YIpaBJICHHE MMYILECTBOM SIBJISCTCS pas-
HOBHJTHOCTBIO BEUTHOTO mpasa [19, c. 24—
29]. OnHako He ciemyeT HUTHOPHPOBATH
TOT (haxT, YTO Mepeava MMYIIECTBA JIHIA
B yIPaBJICHUE UMEET LIeNIbI0 cKopee (ak-
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THUYECKHUE JIHCTBY, a HE UMYILECTBO KaK
IIpeIMET TaKoro jorosopa. Jlpyrue aBro-
pBl BUAAT 0053aTENLCTBEHHO-IIPABOBYIO
MIPUPOAY B OTHOLICHWSX, BO3HUKAIOLIMX
Ha OCHOBaHHMH JOrOBOPa YIpPaBICHUS
HMYILECTBOM JIMLA, MECTO NpeObIBaHUS
KOTOPOTO HEU3BECTHO, HJIH OE3BECTHO OT-
cyrctyromiero guna [20]. YTouHsst cBOIO
mo3unuio [21], oHM yKa3bIBAIOT HA CXOZ-
CTBO TaKOTO JIOTOBOpa C JOTOBOPaMH II0-
py4eHus,, KOMUCCHH, OaHKOBCKUX YCIIYT,
OZIHAKO C BO3MOXXHOCTBIO COBEPILCHUS OT
COOCTBEHHOTO MMEHH HE TOJIBKO CHENOK,
HO M (pakTHUecKHX AeiicTBUI, He0OX0au-
MBIX JUI YHIPaBJICHHS UMYIIECTBOM.

OTCyTCTBHE CIELHMAIBHOTO MPaBOBO-
IO PEryJIMpOBaHUS OCYIIECTBICHHS OIle-
KyHOM WJIM YIIPaBHUTEJIEM CBOUX (YHKLHUH
TIO3BOJISIET C OINPEAETICHHBIMH OTOBOpPKa-
MH TIpUMEHSTH nonoxkenus [masa 70 'K
VikpauHbl «VYIIpaBICHHE HMYIIECCTBOMY.
B cootBercTBun ¢ acTeio 2 craten 1032
I'K Ykpaunnsl eciii COOCTBEHHUKOM HMY-
mecTBa sBIAeTCs (pU3NUECKOe JIULO, Me-
CTO NpeObIBaHUS KOTOPOIO HEHU3BECTHO
WIM KOTOpPOE€ NPH3HAHO OE3BECTHO OT-
CYTCTBYIOLIMM, YCTaHAaBIMBAeT YIpaB-
JICHHE TAKUM HMMYILECTBOM OPraH OINCKH
U norne4ynteabcTBa. OObeM IOTHOMOYMIHA
YIPABISIONIETO B COOTBETCTBHM CO CTa-
teeit 1013 I'K Ykpauns! orpannauBaercs
U, B YaCTHOCTH, HE OXBAaThIBACT JICHEK-
HBIE CPEJICTBA.

Takum oOpasoM, HeusmenHOCHL 6
Yenom npasoso2o cmamyca iy, Hao Umy-
Wecmsom Komopbix yCmaHo81eHa onexd,
00MICHA 03HAYAMb HEUSMEHHOCMb CMa-
myca umywecmed, 6 OMHOUWEHUU KOMo-
PO20 MaAKas Onexka YCmaHaeiueaemcs:
UMyWecmeo npooondcaem Cuumamscs
Haonexcawum maxkomy iuyy, a npagomo-
Yl COOCMBEHHUKA 6 UHMEPecax maKozo
auya coeepuiaem ONEKYH HAO umyuje-
CMBoOM UaU YNpasiAiowull ¢ onpeoenet-
HbIM 00beMOM NOIHOMOYUIL.

B cinyuae oOwsBieHus (usnueckoro
JHUIA YMEPIIMM HOTAapHyC IpeKpariaeT
OIICKYy HaJ HMYIIECTBOM M HPHHUMAET
Mepbl K OXpaHe HAacCJIeICTBEHHOIO HUMY-
1iecTBa B MOPSJKE, MPELyCMOTPEHHOM
3aKOHOM.

B nmanHOM ciydae oObsiBIE€HHE JHIA
YMEpIIUM, OYEBHIHO, IOMIOIIAECT €ro
Oe3BecTHOE oTcyTcTBHE. [IposiBIcHHEM
TaKOTO «IOIIOIICHUS» CICAYeT CUUTATh
OYCBHIHBIC TpaHchopManuu B CTaTyce
UMymIecTBa 6€3BECTHO OTCYTCTBYIOIIETO,
HO, KaK ITPe3FOMHUPYETCsI, JKUBOTO (hrznde-
CKOTO JIMIa, B UMYIIECTBO, KOTOPOE CTa-
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HOBUTCS 110 CyTH CBOEH HACJIEICTBEHHBIM
HUMyILECTBOM. Ve «HeaenuMocTu JInd-
HOCTH», O KOTOPOHW TOBOPHJIOCH BBIILE,
JUKTYET 3TalHOCTh TpaHC(HOPMALMU TI0-
JIOKEHUSI MUMYILECTBA, MPHHAUICKAIIETO
Ha OIPE/CIICHHOM BEIIHOM IpaBe >KUBO-
My JIMIY, B HACJIEACTBO C HEONpECIICH-
HOW CyOBEKTHOW IPHHAUIEKHOCTBIO K
MOMEHTY TPHHSTHS €0 XOTS Obl OJHUM
HACIICTHIKOM.

B nuBmwinctuueckoi  nuTeparype
BOIIPOC TPABOBBIX IOCIEACTBUH 00b-
SIBJIGHHS JIMIA YMEpLIUM pelaercs Io-
pasHomy. [To cBOMM mpaBOBBIM IOCIEN-
CTBUSIM OOBsIBICHHE (DPU3UUECKOTO JIUIA
YMEpIIUM IPUPABHUBAECTCS K CMEPTH, a
ecnu ObITh OOJiee TOYHBIM — K TPEIIO-
JIOKEHUIO O CMEPTH, BEAb CMEPTh TaKOTO
JIMLA JIMIIb IPE3IOMHUpPYETCs, JOIyCKaeT-
cs1. Kak ropunuueckuii Gpakt cMepTh 00b-
SIBJISICTCS CYIIECTBYIOIIUM (DaKTOM IIy-
TEM TpHHSITHS cyaeOHoro pemenus. [Tpu
9TOM «peaJbHOCTh TAKoTo (haKTa OCTaeT-
cs HescHoM» [22, ¢. 105]. TocnencTust
OOBSBICHUS JIMIA YMEPIIUM SBISIOTCS
TaKUMHU K€, KaK M IOCIEICTBUI CMEPTH
JIMLA, TOJIBKO CMEPTh SIBIISETCS IOPHIU-
YeCcKOil», «4TO MNpearosaraet, Kak MH-
HUMYM, BO3MOXHOCTb HECOOTBETCTBHS
MIPE3YMIILUU CMEPTH ICHCTBUTEIBHOCTH
[23, c. 110].

B KOHTEKCTE JaHHOTO HCCIIEJOBAHHS
cienyet oco0oe BHUMaHHUE YISIUTh yTpa-
TE JIMIIOM HPHHAUICIKAIIX eMY IpaXaH-
CKUX TIpaB M OOs3aHHOCTEIl BClEICTBHUE
OOBSBICHUS €0 YMEPILHUM U OTKPBITHA 32
TaKUM JIMLIOM HacJEACTBa, & UMEHHO:

- K HaclleJHUKaM NepexosT Bce Ipa-
Ba W OO0A3aHHOCTH, IPUHAAJIEKABIIUC
JHLy, 00bSBIEHHOMY ymepuiuMm. Bmecre
C TeM B COOTBETCTBUH C YaCThIO 2 CTaThH
47 T'K YkpauHbl HACIECTHUKH HE UMEIOT
IpaBa OTYYXIaTh Ha NPOTSDKCHUU IIATH
JIET HEJABMIKUMOE HUMYIIECTBO, Meperie/-
1Iee K HUM B CBSI3H C OTKPBITHEM HACIIe[I-
CTBa;

- Ipekpariaercs opak (dactb 1 crarbu
104 CemeiiHoro Koziekca YKpauHbl);

- TIpeKpalarTcs 00s13aTenbCTBa, TeC-
HO CBSI3aHHBIE C JIMIIOM, KOTOpOe OOBSB-
JICHO YMEPILNM;

- omnpeJeieHHbIE JUIAa MpuoOpera-
0T MPaBO HA MOJydYeHUE NMEHCHU (Kak U
B Cllyyae NpU3HaHHs (HU3MYECKOTO JHIa
0€3BECTHO OTCYTCTBYIOILIUM).

Takum ob6paszoM, ¢ momenma 6cmy-
niuenus peuteHuss cyoa o6 o06vasieHuU
AUYA YMEPUUM 8 3AKOHHYIO CUTLY MONCHO
eecmu peub 0 NpeKpaujeHuu npagocyov-

EeKMHOCMU MaKo2o quya u nepexooe e2o
UMYWeCmEeHHbIX Npas U 00A3aHHOCHelU
K Opy2um Iuyam @ nopsioke HacieoCmeeH-
HO20 npasonpeemcmsa.

[pekpamienue  MpaBOCYObEKTHOCTH
TAKOrO JIMLA OCYIIECTBISETCS CYIOM B
COOTBETCTBUH C IPEINUCAHUAMH 3aKOHa,
KOTOPBIH B TO e BpeMs JOMYyCKaeT BO3-
MOXXHOCTh HECOOTBETCTBHSI OOBSIBJICH-
HOH TIPE3yMILHH JCHCTBUTEIHLHOCTH.
3a nuyom, 0bvAGIEHNBIM YMEPUIUM, (pe-
3epeupyemcsy npasocnocoOHoCmy, eciu
makoe IUYo OKaxcemcs 6 OailbHeuulem
orcuebiM. B OKTpUHE paccMaTpuBaeTCs
BO3MOXXHOCTb TaK HAa3bIBAEMOTO «IIOBO-
pOTa OTKPBITHS HACJIEACTBa», KOTOPBIi
CBSI3BIBAIOT C ONPOBEPIKEHHEM OJIHOTO M3
IOpUINYECKUX (DAKTOB, YTO NPUBOAUT K
OTKpBITHIO HaciencTBa. «CMepTh rpaxk-
JTAaHWHA, KaK 1 OObsBICHUE TPpaXkIaHHHA
YMEPpIIUM, SBISIETCS HEOOXOMMBIM FOPH-
IUYECKUM (aKTOM, Ha KOTOpOM 0Oasupy-
€Tcsl OTKPBITHE HACJIEICTBA; €CIIU TOT HIIH
JIpyrod M3 3THUX (DaKTOB ONPOBEPTHYT,
TO YHHYTOXKA€TCAd U CaMO OTKpBITHE Ha-
caenctsa» [24, c. 102]. B ropunuueckoit
JUTEpaType Takoe pa3BUTHE COOBITHH B
cllydae TIOSBJICHHMS JIMLA, OOBSBICHHOTO
YMEPpIIUM, elle Ha3bIBAIOT NOBOPOMOM 8
HACNeOCMBEHHbIX NPABOOMHOUEHUAX, A
Hacreocmeo — makum, Komopoe 0yomo
HUK020a He omKpwvleanocs [25, c. 14].

IIpaBoBbIC MOCICACTBUS OOBSIBICHHS
YMEPpIIUM, TAKUM 00pa3oM, SBIISOTCS OT-
MEHSEMBIMH, a IOpUIUYECKUil (PakT 00b-
SBJIEHUS YMEpIIUM — OIPOBEPracMbIM.
B ciyuae sBkM JMIa, OOBSABICHHOTO
YMEpILHUM, pElIeHHe Cyaa 00 3TOM IoJ-
nexut orMeHe. COOTBETCTBEHHO, Haclie-
JIOBaHHUE 32 JIMLIOM, OOBSBICHHBIM yMep-
LIAM, PEIICHHEe O 4YeM ObLIO OTMEHEHO,
MOXXET TIPOMCXOITUTH HEOTHOKPATHO.

Eme oaMH MOMEHT HpeicTaBiseTCs
NPUHLUITHATIBHBIM M HE JOJDKEH OCTa-
BaThCsS BHE TIOJISI 3PCHUSI TPH HCCICIO-
BaHMH JAHHOTO BOMPOCa — 3TO HEOOXO-
JIMMOCTb OXPaHbl M 3alUTHI IPaB JIMLL,
KOTOpbIE MMEIOT IMOTECHIMAJIbHBIE IIpaBa
Ha MMYILECTBO JIMIA, MECTO IpeObIBAHMS
KOTOPOTO HEU3BECTHO, WM JIMLA, MpH-
3HAaHHOTO 0E3BECTHO OTCYTCTBYIOLIUM,
1100 MMEIOUUX MMYLIECTBEHHBIH J0JT
nepes; TaKUM JIMIOM. Pedb uaer o kpenu-
TOpax, JOJDKHHKaX TaKoOro JIMIA, JIMLAX,
HMEIOIIHUX TIPaBO Ha COJCPIKAHUE 3a CUCT
€ro UMyIIECTBa.

Hampumep, BOMPOC  BO3MOXKHOCTH
MPUHSATHS HACJICACTBA WIIH OTKa3a OT ero
NPUHATHS JIMIIOM, MECTO HpeObIBAHHS

KOTOPOTO HEHW3BECTHO, WM NMPU3HAHHBIM
cyZoM Ge3BECTHO OTCYTCTBYIOIMM, IIPE/I-
CTaBIISIETCS CIOXKHBIM M HEOHO3HAYHBIM.
C omHott croponsl, ctarbsa 1222 T'K Ykpa-
WHBl BBIIBUTaeT K HACJIEAHHKY TOJBKO
OHO TpeOoBaHUE — OBITH CIIOCOOHBIM K
HacJe0BaHuIo. J[pyrumu cioBamu, JIUIIO,
SIBIISIFOIIIEECS KUBBIM HA MOMEHT OTKPBI-
THSI HACJEICTBa, NMPHU3BIBAETCS K HAcie-
JIOBAaHWIO M HAJEISAETCS, B CHIIy 3TOTO,
MpaBoM Ha npuHsTHE HacieacTa. C apy-
roi CTOPOHBI, NPOLECCYaTbHbIH MOPSIOK
OCYILIECTBICHHA TAKOIrO IIpaBa Mperyc-
MaTpUBAET, 10 O0LIEMY MpPaBHITY, OAAYY
MOTEHIUAIbHBIM HACJIECAHUKOM 3asiBlie-
Hua. Takum 00pa3zoM, nojada 3asiBICHHS
0 MPUHATHM HACJIEJCTBA WJIM OTKa3e OT
€ro NMPHHATHS aBTOMATHYECKU IPUBOIUT
K yTpare JIHIOM CTaTyca TaKoro, MecTo
MpeObIBaHMS KOTOPOTO Hem3BecTHO. UTto
KacaeTcs JIMIL, B CyIeOHOM IMOpsIIKe TpH-
3HaHHBIX OE3BECTHO OTCYTCTBYIOIINMH,
TO TOofa4a MMM YKa3aHHOTO 3asBICHUS
MPEJIOCTABNIACT 3aMHTEPECOBAHHBIM JIU-
[IaM [IpaBoO OOPATUTHCS B CyJL 32 OTMEHOM
pelIeHHs 0 IPU3HAHUK TAKOro Juia Oe3-
BECTHO OTCYTCTBYIOLIUM IO TEM OCHOBa-
HHSM, YTO MOSBHJIMCH CBEJICHUS O €ro Ha-
xoxaeHun (crateu 43, 45 'K Ykpaunsr).
OTnensHO MMEET CMBICI PaccMaTpHBaTh
BOIIPOC COAEPKaHMS KOHCTPYKIIHUH «IIO-
JIy9IEHBI CBEJICHUS O MECTe MPEOBIBAHUSY,
KoTOpasi ucmonb3yercst B cratee 45 'K
VYKpauHBl JUIS OIpEReTeHUs] OCHOBAHUI
JUTSE OTMEHBI TaKOTO CyJeOHOTO peIeHNsI.
CrenyeTr y4uTbIBaTh, YTO IOAIKCH JIMIA
Ha 3asBJICHUM O MNPHUHATHU HACIEICTBA
WM OTKa3€ OT €€ NPUHSTHS J0JDKHA ObITh
YAOCTOBEpEHa HOTapualbHO. A B COOT-
BETCTBHU C OOIIMMHU IMPaBHIAMH COBEp-
[ICHUS HOTapUANbHBIX JEHCTBUN MPH CO-
BEpPIICHUH HOTAPUAIEHOTO MIPOU3BOACTBA
[0 YAOCTOBEPEHHIO IIOUIMHHOCTH IIOJ-
IIMCH HA 3asBJICHUH HOTAPHYC YCTaHABIIH-
BAaeT JINYHOCTD 3asIBUTEIS, IIPOBEPSET €T0
neecriocobHocTh. HoTapuyc ke peanu3sy-
€T CBOIO KOMITETEHIIHIO B OIIPEIeTICHHBIX
TEPPUTOPHANIBHBIX NIPEZeNIax, B Ipeaenax
HOTapHaJILHOTO OKpyra. [losTomy, moina-
raeM, YTo €CJIM MCXOIHUTh U3 OecCIIOpHO-
CTH HOTapHAJIbHOI'O aKTa, Npe/CTaBICHIE
JIMLIOM 3asBJICHHUs C HOTapUaJIbHO 3aCBHU-
IETEILCTBOBAHHOM IMOAIKMCHLI0 Ha HEH
YKJIabIBaeTCd B (DOPMYIY «IIOJTYy4YCHUS
CBEJICHUH 0 MecTe MpeObIBaHUS JIUIA» C
TOYHOCTBIO, COBIAJAIONIEH C MpenenaMu
HOTapHaIbHOTO OKPYTa.

OpHako He ciemyeT 3a0bIBaTh 00
YCTaHOBJIEHUM TIPE3YMITIUHN TIPHHSTHS



HacJIeZICTBA JJIsl ONpEAESICHHBIX KaTero-
puil HacleIHUKOB, €CIIM B TEUEHUE CPOKa
Ha MPHUHATUE HACJIEACTBA OHU OT HEro He
OTKaXyTcs. be3BecTHO OTCYTCTBYIOLIHIA
HACJIEHUK, TaKUM 00pa3oM, CUHUTAETCS
TaKUM, YTO HPUHSUT HACIEACTBO, €CIIU B
TEUCHHE CPOKa Ha MPHUHATHE HACIEICTBA
OH OT HETO HE OTKa3alCsi. YKa3aHHBIN
TTOJTXOJ] MOKET CEPHE3HO OCIOXKHATH XOI
HOTapHAIFHOTO JleJla 10 O(OPMIICHHIO
HaCJIe/ICTBEHHBIX IIPaB, IIOCKOJIBKY HE TI0-
3BOJISIET YCTAHOBUTH KPYI HACIEIHHUKOB,
U, COOTBETCTBEHHO, OINPENCIUTh pa3Mep
HUX HACIIEJICTBEHHBIX JIoicii. B Takoi cu-
Tyalldd, €CIH TO3BOJSIOT BpEMEHHbIE
paMKu, MOXKHO PEKOMEHJO0BaTh MPHOCTa-
HaBJIMBaTh HOTapUAJbHOE MPOU3BOACTBO
[0 BBIJAYE CBHUJICTEILCTBA O TpaBe Ha
HACJIEZICTBO M HATIPABJIATH PEAbHBIX Ha-
CJICTHUKOB B CYII JUTSI OOBSIBIICHHS OTCYT-
CTBYIOIIETO HAClIeHUKA ymMepmuM. Benp
ecn 0e3BECTHO OTCYTCTBYIOIIEE JIHIIO,
pPaBHO KaK W JIMIO, MECTO NpeObIBaHMS
KOTOpOTO HEWU3BECTHO, HE BOCIIOJb3YET-
Csl IPaBOM Ha MPUHATHE HACIEICTBA, 3TO
OyZeT O3HayaTh HEMPUHITHE UM Haclel-
CTBa, @ COOTBETCTBEHHO — yTpaTy IpaBa
Ha HacnencTBo. Ho B ciyuae siBKU Takoro
IMOTEHIMAIBHOTO HACIIEIHHMKA IO UCTEUE-
HUU CpPOKa Ha MPHUHATHE HACICICTBA OH
HMMEET MPaBo B cyAcOHOM TOpsIIKE TPpeOo-
BaTh TPEOCTABICHUE EMY JIOTIOTHUTEIb-
HOTO CpOKa Ha IPHUHATHE HACIEACTBA.

BoiBoapl. IlogeITokuBast H3JI0KEH-
HOE, MOXXHO TIPOCIIETUTD YCIIOBHYIO ITall-
HOCTh B TpaHcdopmamuu craryca UMy-
LIECTBA, NPUHAAJIEKAIIETO JIMIY B «HOP-
MaJbHOM» €ro MPaBOBOM IOJIOXKEHUH, B
HACJIEZICTBEHHOE UMYIIECTBO.

Oran 1. MmymecTtBo, mpuHaajexa-
mee (QuanMUeckoMy JIHMIly, yTpaduBaeT
OTPE/ICTICHHYIO CTETIEHb ONPEACICHHOCTH
CBOMX XapaKTEePHCTUK BCIIEC/ICTBIE HA3HA-
YeHHsI HOTApHYCOM OIEKH HaJ[ MMYIIe-
CTBOM B CIIy4ae, €CIH MeCTO IpeObIBaHMs
TaKoro JuIa Heu3BeCcTHO. CTENeHb TaKOH
OTIPENIENICHHOCTH JUKTYETCSl TpenenaMu
[IOJJHOMOYMH OIEKyHa, OUEPYCHHBIMH 3a-
KOHOM.

Oran 2. MmyuiecTBo nuIia, MeCTO
NnpeObIBaHUST KOTOPOrO HEHM3BECTHO, B
CUITY TIPU3HAHUSI TAKOTO JIMIIA B CYZCOHOM
nopsiike  OE3BECTHO  OTCYTCTBYIOLIUM,
OoCTaeTcs B COCTOSHUU HEOIpeeNeH-
HOCTH €ro craryca Ha ()OHE COXpPaHEHHsI
MOJTHOW TIPAaBOCYOBEKTHOCTH JHIa. Me-
cTo OE€3BECTHO OTCYTCTBYIOLIETO JIHIA
WIN JIUIA, MECTONpeObIBaHNE KOTOPOTO
HEM3BECTHO, B OTHOIICHUSIX C TPETHUMH

JMLA 3aHUMAET OIIEKYH HaJl UMYILIECTBOM
WM YIPABISAIONMN Ha OCHOBAHUHU JIOTO-
BOpPA O JOBEPUTEIEHOM YIIPaBICHUU UMY-
IIECTBOM 0E3BECTHO OTCYTCTBYIOILETO.

Oran 3. UMymiecTBo IuIa, MECTO Ha-
XOXKAEHHUSI KOTOPOTO OCTAeTCsl HEM3BECT-
HBIM B TCUCHNC YCTAHOBICHHBIX B CTAThE
46 TK YkpauHbI CPOKOB, ITOCIIe 00BsIBIIC-
HUSI TAKOTO JIMIA YMEPIIUM TIPHOOpeTaeT
MIPaBOBOM cTaTyc HaciencTBeHHoro. Oco-
OCHHOCTH pacHOpsDKeHUS] TaKUM HUMY-
niecTBoM omnpenenstorcs crarbedl 47 I'K
YkpauHsl.
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AIMHUHHUCTPATUBHO-ITPABOBBIE OCHOBBI
HHOPAAKA KOMIIVIEKTOBAHUA OPITAHOB
IHOJIMIIUU B YKPAUHE

Huxkounaii BYI3UHCKHM,
COUCKAaTECIIb
FocynapCTBeﬂﬂoro Hay4YHO-UCCJIEA0BATCIIBCKOIO HHCTUTYTa
MpuHncTepcTBa BHYTPEHHHX JIENT YKPaHHBI

Summary

Paper studies legal and doctrinal sources in the context of the order of staffing of the
police, the concept of “the acquisition of police” is revealed, several issues that arise dur-
ing the recruitment of personnel for the position of a police officer and service in police
are highlighted, the legal and administrative bases of the order of qualifying evaluation,
displacement, evaluation, training, as well as the dismissal from the police are determined.

Key words: acquisition of police agencies, staffing, recruitment, staff, qualifying
evaluation, change, training, service.

AHHOTANAA
B crarbe aHaMM3UPYIOTCSI HOPMATHBHO-TIPABOBBIC M JOKTPHHAIBHBIC HCTOYHUKH B
KOHTEKCTE IMPOBECHUS MOPSAKA KOMIUICKTOBAHHS OPTaHOB IOJHUIIMH, PACKPBIBACTCS
CoZIepKaHHe MOHATHS «KOMIUIEKTOBAaHUE OPTaHOB HOJIUIMNY, OCBELIAIOTCS TPOOIEMEL,
KOTOpBIE BOSHHUKAIOT MPH MOJ00PE KaIPOB HA JIOIKHOCTH MOJIHUIEHCKOTO, TPOXOKICHUU
CITy>KOBI B TIOJIUIMH, OIPENEIIAIOTCS aIMUHUCTPATUBHO-TIPABOBBIC OCHOBBI MOPSIIKA aT-
TECTalNH, NepEeMEIICHNs, OLIEHKH, TOBBIIICHUS KBaIH(UKAIUY, a TAK)KE YBOJIbHEHHUS

W3 OPraHoOB ITOJIUIINH.

KirioueBble ¢JioBa: KOMILJICKTOBAHHE OpPraHoOB IMOJIMIIUU, KaAPOBOE 06ecneqeﬂne,
HO,I[60p KaapoB, NE€pCOHAJ, arTecTalus, NEPEeMEIICHUE, TOBBIIICHUC KBaJ'II/I(i)I/IKaLII/II/I,

MIPOXOKACHHUE CITyKOBI.

]:[OCTaHOBKa npodiaemsl. Ha co-
BPEMECHHOM OJTale B YKpauHe
MPOUCXOAMUT MpOoIecC pedhOPMUPOBAHUS
OpraHoOB BHYTPEHHHX JeJ, KOTOPBIC TO-
JYYWIM HE TOJIBKO HOBOE HA3BaHME «IIO-
JIUIHSD, HO ¥ HOBBIM MOAXON K (YHKIIH-
OHAJHHOMY Ha3HAUYEHHWIO ITUX OPraHOB.
Kak m3BectHO, Muwmunus, Oyaydu rocy-
JIapCTBEHHBIM BOOPYKEHHBIM OPraHoOM
HCIIOJIHUTENFHON BIIACTH, ObLIa IMpU3Ba-
Ha 3allUIlaTh >KU3Hb, 3/I0POBbE, IpaBa
U CBOOOIBI TpaxkaaH, COOCTBEHHOCTb,
MPUPOIHYIO Cpely, UHTEepPechl 00IIecTBa
U TOCyZapcTBa OT MPOTUBONPABHBIX IO-
cATaTeNnbeTB. B CBOIO oYepenp, MOMUITHS
SIBIISIETCS IIEHTPAIBLHBIM OPTaHOM HCIION-
HUTEJIFHOM BJAcTH, KOTOpBIM MpHU3BaH
CITy’)KUTH OOIIECTBY ITyTeM OOeCIEeYeHUs
OXpaHbI TIpaB U CBOOOJ YeJIOBEKa, MIPOTHU-
BOJIEHCTBUS IPECTYINHOCTH, MOJAEpKa-
HUS MyOMMIHON 0€30IIacHOCTH U TOPSII-
ka. [Ipu 3ToM OBLT M OCTaeTCsl aKkTyallb-
HOU 3aja4yeld moadop YECTHBIX, MOTHBU-
POBaHHBIX MPO(ECCHOHANIOB ¢ AKTUBHOI
rpa)XIaHCKON MO3ULIUEH.

AKTYyaJbHOCTh [JaHHON TeMATHKU
00ycIOBIIeHa TaK)Ke M TEM, YTO Ha CEroJI-
HAITHAN JICHb TpoIiecc peopMupoBaHumst
OpraHoB BHYTPEHHHX el B YKpanHe
HanpsIMyl0 KOCHYJCSI TOJIBKO CO3TaHUS

HOBOHM marpyinbHOW CiykO0bl. B TO Ke
BpeMsl B COCTaBe MOJMIMU pPaboTaIoT
KPUMHHAJIbHAS TIOJMIHSA, OpraHbl Ipel-
BapHUTENILHOTO PACCIICOBAHMS, TOIMIHS
OXpaHbl, cHelyaIbHas MOJUIUS U MOJHU-
st ocoboro Hasuauenws [1, ct. 13]. Kak
oKa3plBaeT paxkTuka I pysun u [lonsun,
B pesyiabrare pedopmupoBanus OB/l B
3THX CTpaHaX OCBOOOXKIEHBI OBLIH TOIb-
KO COTPYIHHKH JOpPOXXHO-TIATPYIBHOM
ciryx0bl1, 3aTo 80% onepaTHBHBIX paboT-
HUKOB OCTaJICh Ha ciyxoe [2, c. 177].
OueBUIHO, TaKUM IyTeM IOWIET YKpa-
WHa, TI03TOMY OCOOEHHO OCTpPBIM CTaHO-
BUTCSl BOIPOC HaJUISKALIEro KaapoBOTO
obecriedeHHsT OPraHOB HOJIMLIMHM — Kak
HOBOHA3HAYEHHBIX  MOJIMLIEHCKUX  Ia-
TPYJIBHOH CITyKOBI, TAK U ONEPATUBHBIX
paboOTHHUKOB, KOTOpBIE B JalbHEHIIEM
OyIyT NpPOJOJDKAaTh CIYXHUTh B pas3iiiy-
HBIX TOZIPA3JeNICHUSX OPTaHOB IOJIHIINH.
Y4auThIBas U3JI0KEHHOE, BOIPOC 00 aj-
MHUHHCTPATHBHO-TIPABOBOM  PETYIHPOBa-
HUM TIOpSZKa KOMIUIEKTOBAHHS OpPTaHOB
HOJIMIUK TpeOyeT KOMIUIEKCHOTO HCClle-
JIOBaHUsl, U3y4EHUsI 0COOCHHOCTEH 3TOro
npolecca, pacKpbITHs IPo0OiIeM, KOTOpbIe
BO3HHUKAIOT BO BpeMsi OOECIICUEeHUs II0-
TpebHocT HanunoHanpHOW MOMUIMHM B
KBaJTH(UIIMPOBAHHBIX Kaapax, CHOCo0-



HBIX BBIIOJHATH BO3JIOKCHHBIC HA HHUX
ciryKeOHble 0053aHHOCTH, a TaKXKe Olpe-
JIeTICHNs. HalpaBIeHUH UX PEILCHUs.

Ha noxTpuHaIbHOM YpOBHE OTHEIb-
HBIE aCTIEKTHI KaIpOBOTO 00ECIICUEHUS Op-
TaHOB BHYTPEHHHX A€ MCCIEIO0BAIUCH B
Tpyaax oredecTBeHHBIX yueHbIX: O.b. Ak-
ciornHa, M.W. Anydppuesa, B.M. bec-
gactHoro, M.M. JleBaka, U.B. Kyxym-
ku, A.M. Kiouxo, H0.®. Kpapuenko,
I1.b. KonrreBa, C.M. Jlerymm, B.B. Map-
xoBa, H.II. Martroxuna, A.H. My3sl-
yyka, B.II. IlerkoBa, B.B. IlocmerHO-
ro, A.C. IlponeBuu, H.A. CympyHna,
UM. Hlonunoii, A.H. Spmuma u ap.
Hayunble Tpyabl YKa3aHHBIX aBTOpPOB
MMEIOT BKHOE HAyYyHOE M MPAKTHYECKOe
3Ha4YeHHue il (HOPMHUPOBAHUs OOLIETEO-
peTUYeCcKoil OCHOBBI JJIsi MCCIIEAOBAHUMN
KaZpoBOTO OOECIICUeHHsI OPTraHOB IIOJIU-
i B YkpamHe. OmHako, HECMOTpsI Ha
0e3yCIOBHYIO 3HaYNMOCTh HAy4HBIX pa-
60T, 0cOOOT0 BHUMAHHS TpeOyeT MOPsIJIOK
KOMIUIEKTOBAaHHSI OPTraHOB HOJIMLIUHM Ha
COBPEMEHHOM 3TaIle, aKTyaJbHBIM SIBIIS-
eTcs OCBEIIeHHE MpolseM, BO3HHUKAIO-
KX OpH MoAOO0pe KaJpoB Ha JODKHOCTD
MOJIMLEHCKOTO, TIPOXOXKICHUH CIyKOBI B
MOJIULIMH, & TAKXKE BO BPEMs aTTeCTalluH,
MePEeMEIICHUS, OL[CHUBAHNUS, TIOBBIIICHHS
KBTU(UKALNK U YBOJILHEHHUS U3 OPTraHOB
TIOJTHIUH.

Leanr cTaTbu — MpoOaHAIH3UPOBATH
HOPMAaTHBHO-TIPABOBBIE W JOKTPHUHAIb-
HBIE FICTOYHUKHU B KOHTEKCTE TIPOBEACHUS
MOpsAAKa KOMIUICKTOBaHUS OPraHOB II0-
JIMLHH, PAcKpbITh COJNEP)KAHUE MOHATHUS
«KOMIUIEKTOBAaHHE OPTaHOB MOJHLIUMY,
OCBETUTH IPOOJIEMbI, KOTOpbIe BO3HMKa-
10T TP 10AOOpe KaJpoB Ha JOJDKHOCTD
MOJIULEHCKOTO, TIPOXOXKICHUH CITYKOBI B
MOJHIUY, ONPENeIUTh aJIMHHUCTPATUB-
HO-TIPaBOBBIE OCHOBEI IOPSIIKA aTTecTa-
1Y, TIEPEMETIICHNS, OIEHKH, TIOBBIIICHHS
KBaJIH(UKAIMY, a TAK)KE YBOJIHHEHHS W3
OpTaHOB IOJIUIIHH.

H3no0:enne 0CHOBHOIO MarepHaja
uccjenoBanus. Bompocam kaaposoro
obecrieueHus B chepe rocy1apcTBEHHOTO
YIpPaBIEHUS BCErla YAEIUIOCh 0co0oe
BHUMaHHe. Tak, mo mHenuto B.M. T'apa-
I1yKa, BBICOKOKBaJM(UIUPOBAHHBIE Ka-
JPBI ke TIPU HEAOCTATOYHOM BBEICHUU
IPYyTUX 3JIEMEHTOB OPraHU3aIMOHHOTO
obecrieueHnst CIIOCOOHBI BBIIOIHUTH II0-
CTaBJICHHYIO 33/1ady Ha JOCTAaTOYHO BBHI-
COKOM YypOBHE, HHUBEIUPYS MPOCUETHI
U TIpoOJEeMBl COOCTBEHHBIM OIIBITOM M
npodeccuonamuzmom [3, c. 327]. Ilo-

HSTHE KaJpPOBOrO O0ecleyeHus opra-
HOB BHYTPEHHHUX JeNl HCCIEeI0BalOCh B
Tpynax M.M. [IsiBaka, KoTOopbsIM cop-
MYJIMPOBAHO MOHSATHE KaIpoBOro oode-
cneuenust OBJl. Tlox »TuM TepMUHOM OH
mpejiaraeT MIOHUMATh HOPMATHBHO OTIpe-
JICTICHHYI0 CHCTEMAaTHYECKYIO IIeJICHa-
MPABICHHYIO JIEATEILHOCTE CIIEIHAIBHO
YIIOJTHOMOYEHHBIX TOJDKHOCTHBIX JIUIT OT-
HOCHTEIILHO TPOLIECCOB NpodeccHoHab-
HOH OpHEHTAllWH, IPOTHO3UPOBAHUS H
TUTAHUPOBAHHMS KaJPOBBIX MOTPEeOHOCTEH,
orbopa, o0yueHHs, BOCIIUTAHUS, paccra-
HOBKM M YBOJBHEHHUS JIMYHOTO COCTaBa
OpraHoB BHYTpEHHUX fen [4, c. 17]. Ume-
IOIIUICS Hay4HBIN 3a/e] M0 KaIpOBOMY
obecnieuennto OBJ] umeeT BaxkHOE 3HAUe-
HUE, MOCKOJIBKY HE MEHEe OCTPO BOMPOC
Ka4eCTBEHHOTO KaJpPOBOTO oOOecreueHus
MpECTaHeT Tepea HOBOHA3HAYCHHBIMHU
OpraHaMu TIOJIHIINH.

B oredyecTBeHHON ropHIMYECKON M-
TepaType YacTo HCIONB3YeTCs TEPMUH
«KOMIUTEKTOBaHUE INTaTa» Uil 00O03Ha-
YEHHsI COBOKYIHOCTH JeMCTBUH, Xapak-
TEepU3YIOUIMX OCHOBHBIE 3TAlbl KaJPOBOil
MOJUTHUKH, OJHAKO YETKOTO OMpEeeICHUs
3TOTO MOHATHS, K COXAJICHUIO, TI0KA HET.
B crnoBape nHOCTpaHHBIX CIIOB MOA Tep-
MHHOM «KOMILJICKTOBaHHE» (TIPOU3BO-
JTHOE OT «KOMILJIEKT)» — JIaT. «completusy —
MIOJTHBIN) TIpe/IaraeTcsl IOHUMaTh 0TOop,
JOTIOJTHEHHE K HEKOTOpOMY, 3apaHee
OTIPEIIETICHHOMY KOJIMYECTBY JIIONIEH WIIH
Beniel [9]. AKaJIeMHUYECKHIl TOJIKOBBII
CJIOBapbh PacKpbIBaeT MOHATHUE «KOMILICK-
TOBaHHE» Kak HabOp HYXXHOTO KOJInYe-
CTBa KOTO-, Yero-in0o; JOMOJHEHUE B
komruiekt [10].

Takum 06pa3om, MoJ] KOMIUIEKTOBaHH-
€M CllelyeT MOHMUMATh OTOOp Ompe/IeNeH-
HOTO KOJIMYECTBA PAOOTHUKOB ISl IOTION-
HEHUsST WK (POPMHUPOBAHUSI TOCTOSTHHOTO
cocTaBa opraHa (y4pexaeHHs, Ipennpu-
SITUSI, OPTaHM3aINH) U €r0 NpUBEIeHNE K
3apaHee ONpeesICHHOW YHCIICHHOCTH.

HopmarusHo-nipaBoBoii  6a3o0if, Ko-
TOpas 3aKpervsieT MOPsIOK KOMILUIEKTO-
BaHUS MOJMIMHU, ABISETCS 3aKOH YKpa-
unbel ot 02.07.2015 «O HanumonanbHO#
nonuuuy». Ilpouecc KOMIIEKTOBaHUS
OpraHoB TMOJHIIMK HAYMHAETCs ¢ O0TOOpa
KaHIUJIATOB Ha JOJHKHOCTh TOJIHULIEHCKO-
ro. [IperenoBars Ha ciyx0y B MOJTUIINH,
B COOTBETCTBHU cO cT. 49 3akonHa Ykpau-
HbI «O HarnmoHanbpHOM TOMHIINNY, MOTYT
rpakiane YKpauHbl B Bo3zpacte oT 18 ser,
HMeEIOIIHe TIONHOE CpeiHee oOpa3oBaHue,
HE3aBHCHMO OT PAachl, [[BeTa KOXKH, TIOJIU-
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THUYECKUX, PEIIUTHO3HBIX U APYTUX YOeK-
JICHUH, 10J1a, STHUYECKOTO M COLMAlIb-
HOTO NPOHMCXOXKIACHHUS, UMYIIECTBEHHOTO
TIOJIOXKEHHMSI, MECTa J)KUTENIBCTBA, KOTOPHIE
BIIaJCIOT YKPAUHCKUM sI3bIKOM [1]. OTHO-
CHTENIbHO TpeOOBaHUil, NPEIBIBIIEMBIX
K KaHIuJaTaM Ha JIODKHOCTh IOJHICH-
CKOTO, CUUTAEM, YTO II0 CPAaBHEHUIO C CY-
LIECTBYIOIMMH 10 HEJaBHETO BpPEMEHH
TpeOOBaHHUSMH K JIMIHOMY COCTaBy MH-
JIMIINY, 3aKOHOJATeNIeM He YUTEHBI TaKue
XapaKTepPUCTUKH, KaK JIMYHBIC, JICTIOBbBIC
U MOpajbHblE KadecTBa OymyLIMX CO-
TPYIHUKOB HOMULIMH. DaKTHYECKH Npo-
BepKa KaHUIaTa Ha CIy>KOy B IOJIHILHIO
CBOJIUTCS K OIPEJEICHHIO COCTOSHHS €ro
3[0pOBBS, BKIIOYas (U3MYECKYIO MOMI-
TOTOBKY, IICUXO(H3HONIOrHYecKoe obce-
JoBaHHE, 00CIIeI0OBaHNE Ha IPEIMET BBI-
SIBJICHUSI AJIKOTOJIbHOM, HApKOTHYECKOU
W TOKCHYECKOH 3aBHCcHMOCTH. [I0BOIBHO
CTPaHHOM BBINVISITUT CUTYAIHs, YIUTHIBAS
TO, YTO MIPU OTOOPE KaHUIATOB Ha TOJIK-
HOCTH TOJNUIEHCKUX O Ka4eCTBEHHBIX
XapaKTepPUCTUKAX pedb HE HAET, 3aTO IO
cT. 57 3akoHa Ykpaunsl «O Haunonane-
HOW TMOJMHMLMKM» MPU aTTeCTalluK JOJDKHA
OBbITh OCYILECTBIICHA OLIEHKA JENOBBIX,
po)eCCHOHATIBHBIX, JIMYHBIX Ka4yecTB,
00pa30oBaTeNbHOr0 M KBAIU(UKALMOH-
HOTO YpOBHS, (PU3HUUECKON MHOArOTOBKH
TTOJINIIEHICKOTO HAa OCHOBAHUH TITyOOKOTO
W BCECTOPOHHETO H3y4YeHHs, OIpenene-
HUSl COOTBETCTBHUSI 3aHMMAeMbIM JIOJDK-
HOCTSIM, a TaKKe IEePCIEeKTHUB CITyKeOHOI
Kapbephl.

B coorBerctBuu c¢ IlomoxeHuem o
MIPOXOXK/ICHUU CIIYXKOBI PAZOBBIM M Ha-
YaJbCTBYIOIIMM  COCTaBOM  OPraHOB
BHYTPEHHHUX JeNl PSIIOBOM M MIilaauIuil
HaA4YaJbCTBYIOIIUI COCTaB OPraHOB BHY-
TPEHHUX el KOMIUJIEKTOBaJICA Ha MO-
TOBOPHBIX Hayajax JHIAaMH MYKCKOTO
rmojla, MPOMIENNINMH JeHCTBUTENBHYIO
BOCHHYIO CIIY)XOy, IpyTHMH JINIIaMH, Ha-
XOIIIMMUCSL B 3amace BoopykeHHBIX
Cun (kpoMe odurepoB 3amaca), a B He-
OOXOOMMBIX CIydasX — IKEHIIUHAMH.
[IpoBonmiace o0s3arenbHas HayaJlbHAas
MOATOTOBKa PpabOTHUKOB MWIMIHHM B
yumIMIax npodeccuoHaIbHOW HOAro-
TOBKHM PaOOTHHUKOB MHJIMIIUU B TEYCHUE
6 wmecsiieB. B oTHomieHnn pabOTHHUKOB
TIOJIUIINH TIPOBOAATCS TOJIBKO TPEHUHIO-
BBIC 3aHATHSA, KOTOPbIE JUIATCS 2 MecsIa.
Cunraem, 9TO JUI HA4aJIbHOM MTOATOTOB-
KH TIOJINIEHCKOTO C IENbI0 YCBOCHUS UM
CBOMX (DyHKIHMOHAJIBHBIX 00A3aHHOCTEH
ClIelyeT YBEIWYUTH TIEpPHON JaHHOM
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MIOATOTOBKH, OCOOEHHO 3TO JIOJDKHO Ka-
caThCsl U3y4YEHUs] HOPMAaTHBHO-TIPaBOBOIL
0a3bl, peryaupyoleil 1esTenbHOCTh 110-
JIUIEHCKOTO.

Jns nun, BhepBble MPUHHUMAEMbIX
Ha CIyXOy B IOJULMIO C Ha3HaYCHHUEM
Ha JOJDKHOCTUM MIIAJIIETO COCTaBa IIO-
JUINN, K KOTOPBHIM 3aKOHOM YKpauHbI
«O HannoHanpHOH IMOMUIMNY OTHECEHBI
1) psimoBoif monmMIMH; 2) Karpaji ITOJH-
uM; 3) cepKaHT MONULIKY; 4) cTapIiui
CEpXKaHT MOJMIUM, TPOBEIEHUE KOH-
Kypca siBisieTcst o0s3arenbHbIM. M XoTs
KOHKYPCHBIH 0TOOp Ha JODKHOCTH MJIajl-
LIET0 COCTaBa MOJHUINHU SIBISETCS 3HAYU-
TENbHBIM IIATOM BIIEPEZ MO CPaBHEHHUIO
C CyIIECTBYIOLIEH 10 HEJaBHEro BpeMe-
HH TpOLEAypoi o0TOOpa COTPYAHUKOB
MIIIAN, MBI CYMTAeM, YTO Ha3HAYCHUE
Ha JIOJDKHOCTH CPETHEr0 ¥ BBICIIETO CO-
CTaBa TMOJIUIAN TAaKXKe JOJDKHO IPOUCXO-
IIUTH ITyTeM KOHKYypCHOTO 0TOO0pa. B aTOM
aCIIeKTe TMOJOKUTEIBHBIM MOXET OBITH
onbIT Ilonbiy, T1€ MpUHATHE KaHAUAATA
Ha CIy)xOy B NOJHIMIO IPOUCXOIMT IO-
clle  TIPOXOXKJICHUSI KBaIH(HUKALIMOHHOH
IIPOLIEYPbl, HE3aBUCHMO OT CJIYXKEOHOro
panra [5].

CremyromuM 3TarnoM KOMIIJIEKTOBa-
HUSl OPTaHOB IOJUIMHA MOXKHO Ompesne-
JIUTH MIPOIBIDKEHHE IO CITyKOe JTOIDKHO-
CTel MITaJIIIero, CPeIHETo U BBICIIETO CO-
craBa nonunuy. Ha ocHoBanuw 4. 4 cT. 52
3akona VYkpamasl «O HarmmonansHOI
MOJIMIUM» Ha3HAYeHHE Ha JIOJDKHOCTH
MJIJIIIETO, CPETHETO M BBICIIETO COCTaBa
MOJMLIUH MPOUCXOAUT MO PELIEHUIO PYKO-
BOJUTENS, YINOTHOMOYEHHOIO Ha3Ha4YaTh
Ha TaKue JOJKHOCTH, YeMY MOXET Mpes-
LIECTBOBaTh WJIM NPOBEICHUE KOHKYpCa,
WY TIPOBE/ICHHE aTTeCTaIHH.

B cBsi3u ¢ Tem, uTo panpHeee npo-
JBHKCHHE TI0 CIyXKO0€ 3aBHCUT OT BOJH
PYKOBOAWTENS, YIHOJIHOMOYEHHOTO Ha-
3HauaTh HA COOTBETCTBYIOUIWE OJKHO-
CTH, HEOOXOIMMO TIPOAHAIM3UPOBATh JBA
crocoba Takoro Ha3HAuUeHHS: KOHKYpC-
HBIIl oTOOp M arrecranuio. CyliecTByeT
ONpeJe/eHHass Pa3HUIA B MPOBEICHUHN
KOHKypca Ha JOJDKHOCTB TOJHLEHCKOTro,
KOTOpBIA OCYIIECTBIAIOT MOJULEHCKIe
KOMHCCUH, U MPOBEICHUHM aTTECTallUHy,
KOTOPOE TPOUCXOIUT ATTECTAllMOHHBIMHU
KOMHUCCUSIMH.

Tak, cormacHo 4. 1 ctr. 51 3akona
VYkpaunbl «O HanunoHansHOW TOTUITAN
Uit o0ecTiedeHnsT MPO3PavHOTro 0TOOpa
(KOHKypca) W TIPOIBIDKEHHS IO CIyXKOe
MTOJIMIIEHICKUX Ha OCHOBAaHWHM OOBEKTHB-

HOHM OLIEHKH HPO(ECCHOHAIBHOIO YPOB-
Hf U JIMYHBIX KayeCcTB KaXJOro IOJH-
LEHCKOro, COOTBETCTBHS MX AOJKHOCTH,
OIIpe/IeNICHUs] IEPCIIEKTUBBI CITY)KEOHOTO
UCIIOJNBb30BAaHUS B OpraHax IMOJIMIHMU 00-
pa3yloTcs MOCTOSTHHBIE TOJIUIIEHCKUE KO-
MHuCcHH. B wacTHOCTH, IUI1 IpoBeAEHUS
KOHKypCca Ha LEHTPaJbHOM ypPOBHE CO3-
AIOTCST TIOJIMIEHCKHE KOMHUCCHH amma-
para IeHTPaJIbHOTO OpraHa yIpaBIECHUs
TTOJIMIIUH, B COCTaB KOTOPBIX BXOJAT IISITh
4esjoBeK: 1) aBa IpeiCTaBUTENs, Olpe-
JiesieHHble MUHHUCTPOM BHYTPEHHHX A€
VKpauHbl, HE M3 4HCIa MOIMUEHCKUX;
2) OAMH TPEICTaBUTENb, OMpPEACICHHBII
PYKOBOIMTENEM MOJHLMM; 3) JBa Ipen-
CTaBUTENSl OOIIECTBEHHOCTH, PEKOMEH-
JIOBaHHbIE YIIOJIHOMOYEHHBIM BepxoBHOM
Panpr YkpauHbl 110 IpaBaM 4elIOBEKa, U3
YHCIa JIUI, UMEIOMUX Oe3yNpeuHyro pe-
ITyTaIMI0, BBICOKHE MpodeccHOHATBHBIE
U MOpaJbHBIE KadecTBa, OOIIECTBEHHBII
aBTOpuTeT. Ha MEeCcTHOM ypoBHE B COCTaB
MOTMLENCKUX KOMHCCHH TeppUTOpHAIlb-
HBIX OPTraHOB MOJIUIMH BXOJAT MATh 4eJI0-
BeK: 1) oiMH npeacTaBuTeNb, ONpEeIeH-
HbIi MUHUCTPOM BHYTPEHHHUX J1e1 YKpa-
HHbBI, HE U3 YKCJIA MOJIHULEHCKUX; 2) ONUH
MIPEACTaBUTENb, OINPENEICHHBI  PyKO-
BOJHTENEM IOMUINYU; 3) OXUH IpercTa-
BUTEIb, ONPEIEICHHBIH PYKOBOAUTEIEM
COOTBETCTBYIOIIETO  TEPPUTOPHAIHEHOTO
opraHa (y4pexaeHHs) NONUINH; 4) nBa
MIPE/ICTaBUTENST  OOIIECTBEHHOCTH, BBI-
OpaHHBIE COOTBETCTBYIOIIMM OOIACTHBIM
coBetoM, BepxoBHoii Panoii ABTOHOMHOM
Pecmyomuku Kpeiv, KneBckum ropoackum
coBeToM, (CeBacTONONBCKUM TOPOACKUM
COBETOM M3 YMCIa JIML, MMEIOIHX 0e3-
YIPEUHYI0 penyTaluio, BBICOKHE IIpO-
(eccroHabHBIE U MOpAIbHbIE KayecTBa,
obmecTBeHHbIi aBropurer [ 1, ct. 51].

B coorBerctBuu ¢ WHcTpykuumen o
MOpsIIKE TIPOBEICHUS ATTECTAlUH  IIO-
muneicknx ot 17.11.2015 Ne 1465 cos-
AIOTCSl IEHTpaJbHBIE aTTeCTallMOHHBIE
KOMHCCUH W aTTECTallMOHHBIE KOMHCCHUH
OpraHoB NONHIMH. B cocTaB LeHTpallb-
HBIX aTTECTALMOHHBIX KOMUCCHUI BXOJAT:
npeacenarens komuccun — [peacenarens
HanumonansHoil monuuuu YKpauHbl WK
€ro MepBbIi 3aMeCTHTENb, WK 3aMECTU-
TeNb; CeKpeTapb KOMHCCHM — JIHIO, KO-
Topoe omnpezensaer [Ipencenarens Harm-
OHAJILHOW noyuuuy YKpaussl. B cioyuae
OTCYTCTBHS TIpefcenarens (cexperaps)
aTTEeCTalMOHHON KOMHCCHH €ro 00s3aH-
HOCTH HCITOJHSET WIEH aTTeCTAllMOHHOM
KOMHCCUH, W30paHHBIH OOJIBITHHCTBOM

roJIOCOB IPUCYTCTBYIOIIMX Ha 3acea-
HUM WIEHOB aTTECTAI[HOHHOM KOMHCCHUHU.
ATTecTallMOHHBIE KOMUCCUU OPTaHOB MO-
JIULIMY B CBOM COCTaB BKIIIOYAIOT: MIpefce-
JlaTelisi KOMUCCHU U CeKpeTaps KOMHUCCHH,
OIIPENENSIOTCS PYKOBOIHUTENIEM OpraHa
MOJIMLIMU 10 coryiacoBanuio ¢ IIpeacena-
teneMm HannonanpHol momunuu Ykpau-
HBL. B cirygae oTrcyTcTBHS mpemcemaTems
(cexpeTapsi) aTTeCTAI[HOHHOH KOMHCCHH
ero oOsS3aHHOCTH HCIIONHSET WIEH ar-
TECTAllMOHHOM KOMHCCHM, W30paHHbII
GONBIIMHCTBOM TOJIOCOB IPHCYTCTBYIO-
IMX Ha 3aCEJaHUU UIEHOB aTTECTAllU-
OHHOH Komuccud. B cocTaB ykazaHHBIX
BBIIIIE aTTECTAI[HOHHBIX KOMHCCUI MOTyT
ObITh BKJIIOYEHBI PAOOTHUKU IOZpa3Jie-
JIeHu| KampoBoro obecmeuenus, Jlemap-
TaMeHTa BHyTpeHHeH Oe3omacHoctn Ha-
LUOHAJIbHON NOJIMIMU YKpauHbI, NpaK-
THYECKOH ITICHXOJIOTHH W Apyrue pabot-
HUKH anmnapara HanuoHansHOH moiauium
YKpauHBI WM OpraHa MOJHINH, a TaKKe
C corvacusi HapoAHBIE JEMyTaThl YKpau-
Hbl, pabortHukn MBJI, oOmiecTBeHHBIX,
MIPaBO3ALIUTHBIX OpraHU3alui, MpescTa-
BUTEIHN NPOEKTOB MEXIYHAPOAHOU TeX-
HMYECKOH ITOMOIIHM, OOLIECTBEHHOCTH M
CpeACTB MaccoBoO# uHpopmalmu [6].

AHanu3 yKa3aHHBIX BBIIIE MOJOXKE-
HUH ITOKA3bIBAET, YTO COCTAB aTTECTALU-
OHHBIX KOMHCCHIT OpMHpPYETCs PYKOBOI-
CTBOM COOTBETCTBYIOLIETO CTPYKTYpHOTO
MOIpa3IeNIeHHs MTOJHUIUH, & TEM CaMbIM,
[0 HalleMy MHEHHIO, BIUSHHE CyOBeK-
THUBHOTO ()aKTOpa MOXKET ChIrpaTh 3HA4HU-
TENBHYIO PONb NPH OMNPENEIEHUH COOT-
BETCTBHS PaOOTHHMKA MOJULIMK 3aHUMAae-
MOH JODKHOCTH (Harmpumep, Moiy4yeHue
o4epesHOro 3BaHus). MHaye BBIIAIUT
CUTYaIsl C MOTULEHCKUMU KOMUCCHSAMH,
pelIeHre KOTOPBIX, CYMTaeM, OyayT B 3Ha-
YUTETHHOW CTETIEHH HOCUTh OOBEKTHB-
HBIIT XapaKTep, MOCKOIBKY (OPMUPYIOTCS
JUIaMH, HENOAKOHTPOJIBHBIMU PYKOBO-
IUTENI0 CTPYKTYPHOTO ITOJpA3/IeIeHIs
TIOJTHIUH.

B mnponecce NpoxoxaeHUs CIIyKObl
B OpraHax MOJHIMU JUIS OIIEHKH KaJIpoB
Ba)KHOE 3Ha4YeHHe nmeeT arrectanus. Ksa-
nuUKALUs TONTULEHCKUX TPOBOAUTCS C
LEbI0 OLEHKH UX IENOBBIX, Mpodeccu-
OHAJIBHBIX, JIMYHBIX KadecTB, 00pa3oBa-
TENBHOTO U KBAJIM()UKAIIMOHHOTO YPOBHS,
(hu3MUEeCKON TOATOTOBKM HA OCHOBAHUH
TIyOOKOTO W BCECTOPOHHETO H3YJEHHS,
OTIPE/ICJICHNSI COOTBETCTBHS 3aHIMAaEeMbIM
JTOJDKHOCTSIM, @ TAKXKe MEPCIIEKTUB UX CITy-
xKeOHOH Kapwepbl. Ksammgukamms monu-



LEWCKUX TPOBOAUTCS: 1) MpH Ha3HAUYCHUH
Ha BBICIIYIO JOJDKHOCTD, €CIIH 3aMEIlCHUE
9TOW JOJDKHOCTH OCYIIECTBISIETCS 0e3
MPOBE/ICHUsT KOHKYpca; 2) I peleHUs
BOIPOCA O TEPEeMELICHHH HAa HUKECTOs-
IIyI0 JOJDKHOCTh 32 CIY:K€OHOTO HECo-
OTBETCTBHUS; 3) JUIS peIIeHUs BOIpoca 00
0CBOOOXKIEHHH OT CIIY>KOBI B TTOJIHIHHA 32
CITyeOHOTO HECOOTBETCTBH [6].

[lo Hamemy MHEHHIO, TIOHSTHE aTTe-
CTanuy moapoOHee perympoBajoch pas-
nenom V IlonoxkeHuss 0 NPOXOXKAECHUU
CITy’)KOBI PSIOBBIM M HaYaIbCTBYIOIIUM
COCTAaBOM OpPraHOB BHYTPEHHHX el OT
29.07.1991 Ne 114. CornacHO yka3zaHHO-
My [T0/10XKEHHIO LIETbIO ATTECTALUH SIBIISI-
€TCsI COBEPIUICHCTBOBAHUE JIESTEILHOCTH
OpPraHoOB BHYTPEHHUX JeJI, IOBBIIICHHE
3¢ deKTUBHOCTH UX pabOThI, yIy4IleHHEe
moadopa, pacCCTAaHOBKH M BOCIIUTAHUS Ka-
IIPOB, CTUMYJIHPOBAHHE MTOBEIIICHNS KBa-
nuUKAIMK, WHULIUATHBHOCTH, TBOpYC-
CKOI aKTUBHOCTH 1 OTBETCTBEHHOCTH pa-
OOTHHKOB 3a IOpyUYeHHOE JieNo. ATTecTa-
LUH JIAL PSIOBOTO M HAYaJbCTBYIOIIETO
cocTaBa JIOJDKHA ObITa MPEANIecTBOBATH
MOATOTOBUTENbHAsE paboTa (opraHu3au-
OHHBIC ¥ BOCIIUTATEIIbHBIC MEPbI, HHAUBH-
MyanbHble OECeNbl C TEMH, KTO MOJJICKUT
aTTecTanuu). ATTeCTalus JHIl CPEIHETO,
CTapIero M BBICIIETO HAYaJIbCTBYIOIIETO
cocTaBa MPOBOAMIACE B COOTBETCTBHUH
¢ IlonoxxeHneM Ha KaX10#l U3 3aHMMac-
MBIX JIOJDKHOCTEH 3a YeThIpe Tofa, a Tak-
)K€ TIpH Ha3Haue€HWH Ha BBICIIYIO JIOJDK-
HOCTB, NIEpEeMEIICHNH Ha HIKECTOSIIYIO
JIOJDKHOCTB M OCBOOOXKICHUH M3 OPTaHOB
BHYTPEHHHX JIeJl, €CJIU MePEeMELIeHUE 10
City)kOe WM YBOJbHEHHE MPOM3BOAUTCS
M0 OKOHYAHHWU Tofa CO IHs TOCIEAHEH
aTTeCTallMi, a B HCKIIOYUTEIBHBIX CIy-
9asgx HE3aBHUCHUMO OT Toro cpoka [7]. Ta-
KHM 00pa3oM, UMEJI0 MECTO IPOBEACHUE
TEKyIIeH aTTecTallly, Ha OCHOBAHUH KO-
TOpOH NPOMCXOIMIIO BCECTOPOHHEE OIle-
HUBAHUE JIEJIOBBIX, NPO(ECCHOHATIBHBIX,
HpPABCTBEHHBIX M JIMYHBIX KaueCTB JIHIL
PSIOBOTO M HA4YaJbCTBYIOLIETO COCTaBa,
OTIPENeIsUICS. YPOBEHb KYJIBTYPHI M CIIO-
COOHOCTB paboTaTh C JIIOIBMH, MO PE3YITb-
TaTaM aTTecTallMd [eNIAJINCh BBIBOJBI O
COOTBETCTBUU 3aHUMAEMOU JTOKHOCTH K
JIaBaJIMCh PEKOMEHIAIUH 110 JallbHEHIIeH
ciyx0e. CuntaeM HEOOXOMUMBIM HE OT-
CTynarb OT NMPAaKTHKU IPOBEICHHS TEKY-
e arrecTaluy MNOIMLEHCKUX, KOTOpas
JOJDKHA CITY)KHUTh KapbepHOMY POCTY H
KaueCTBEHHOMY BBITIOJTHEHHIO UMH CBOUX
CITy’)KeOHBIX 00SI3aHHOCTEH.

Ilo 3TOMy HOBOLY CTOMT COIIACUTH-
csa ¢ MHeHueM M.M. JlpIBaka, KOTOpBIi
npeularaeT, KpoMe arTecTaluu Ipu
OLICHKE NePCOHAIa OPraHOB BHYTPEHHUX
JieJ1, IPOBOAUTD TOZ0BOE, KayK/IbIe TIOJIro-
I1a, eXKEKBapTaIbHOE U IaXe €XKETHEBHOE
OLICHUBaHHE (OLICHUBAHUE BBIIOIHECHHS
KOHKpeTHOro 3amanus). llpuuem, ecnm
aTTECTALMs U €KETOJHOE OLIEHIBAHNE SIB-
JSIOTCSL 00s13aTeIbHBIMU (pOpMaMH OICH-
K{ 1 TIOAJIEKAT W3JIOKEHUIO B NMHUCHMEH-
HOU (hopMe C IeTbI0 aNbHEHIIero npu-
OOLIEHUsT K MaTepuajaM JIMYHOrO Jeja
KOHKPETHOTO pabOTHUKA W T.1., MOJIYTO-
JIOBOE, €XKEKBAPTAIBHOE U EXEJHEBHOE
OLICHUBAHHE SIBIAIOTCSA  JIOTIOJHHUTEIb-
HbIMH  ((paky’abTaTUBHBIME) (opMamu,
UX PEe3yJbTaThl HE 0053aTENIbHO JIOMKHBI
NpenoaaBarbcsi B MHUCbMEHHOW (opme u
3aHOCHTBCSI B JIMYHOE JA€I0 paboTHHKA
[4, c. 77-78]. Ilo HameMy MHEHHIO, BBE-
JIEHHE JIETHETO, KaXKJble IIOJIT0Aa, eXe-
KBapTaJILHOTO M €XEIHEBHOTO OICHHBA-
HHSA JOJDKHO MIPaTh BAYKHYIO POJIb B KOH-
TpoOJIe KayeCTBEHHOIO COCTaBa OPraHOB
HOJIMIUK B MEPHOJ MEXIY IPOBEICHUEM
aTTecTaluH.

Takum 00pa3oM, MOXKHO CKa3aTh, 4TO
Ha3Ha4YeHHE Ha JIODKHOCTh PabOTHHKA,
KOTOPBIN Ipomesn oTéop mpu IpHeMe Ha
paboTy M HMMEeT OIpeAeNIeHHBI Habop
XapaKTepPUCTUK, HEOOXOAUMBIX sl 3aHs-
THSL ATOH JTOJDKHOCTH, SIBIISIETCSI TIEPBBIM
JTaroM PacCTaHOBKH KaJpOB, ajiee Ipo-
HCXOIUT MepeMeNIeHUe ITepCoHaa, poTa-
1S ¥ BBIABIDKCHHUE.

ITepemenieHre BO BpeMsl IPOXOXKIIE-
HHS CITY>KOBI B TIOJIMIIUH MOXET OCYLIECT-
BIATHCS: 1) Ha BBICIIYIO JOJDKHOCTH — B
MOPsIIKE TPOABIKEHUs TI0 CiryxOe; 2) Ha
paBHO3HAYHBIE JOJDKHOCTH: i Ooiee
3 eKTUBHOM CIyKObI, UCXOMS U3 UHTE-
PECOB CITy’KObI; 10 MHUINATUBE TOJIUIICH-
CKOTO; B CBSI3H C COKpAIIEHHEM INTaTOB
WM TIPOBETICHUEM PEOpTaHn3aliy; B CIIy-
yae HEOOXOIMMOCTH IPOBEICHUS Kaapo-
BOW 3aMEHBI B MECTHOCTSIX C OCOOBIMH
HPUPOIHBIMU, T€0rpadMueCcKUMH, Ieoso-
TMYECKUMHU, KIMMaTHYECKUMHU, SKOJIOTHU-
YECKUMH YCIIOBHAMH (aj1ee — MECTHOCTH
C OIPE/CNICHHBIM CPOKOM CIY)XOBI); IO
COCTOSIHHIO 3[I0pOBbS — Ha OCHOBaHHHU
peLIeHHsT MEJULMHCKOW KOMHCCHH; C
MEHBIIMM 00bEMOM pPabOThl C Y4eToM
npo(heCCHOHATIBHBIX M JIMYHBIX Ka4€CTB —
Ha OCHOBAHUW 3aKITIOYEHUS aTTeCTaINH;
B CIIy94ae YBOJBHEHHS C JOJDKHOCTH — Ha
OCHOBAaHHUH PEUICHUS] MECTHOTO COBETA O
NPUHIATAN PE30TIONNH HETOBEPHS PYKO-
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BOJMTENIO OpraHa (moapasJeieHus) Io-
aMiuy; 3) Ha JOJDKHOCTH HIDKE, YeM Ta,
Ha KOTOPOH HaxoOWwics MONULEHCKUIl: B
CBSI3M C COKpAlIeHHEM ILITaTOB WJIU pe-
OpraHu3anyel B Ciydae HEBO3MOXXHOCTU
Ha3HAYCHUsI Ha pPABHO3HAYHYIO JOJIK-
HOCTB; IT0 COCTOSIHUIO 3JIOPOBBSI — Ha OC-
HOBaHWH PEIICHUS] MEIUIIMHCKONH KOMHMC-
CHH; IO CITy>KeOHOMY HECOOTBETCTBHIO —
Ha OCHOBAHWH 3aKJIIOYCHUS aTTECTalluu
C y4eToM Ipo(heCCHOHATBHBIX 1 JIMUHBIX
KauecTB; 110 MHUIMATHUBE IOJIULEHCKOrO;
KaK BBINIOJIHEHHE HaJIOKEHHOTO JIWCILH-
IUIMHAPHOTO B3BICKAHUS — YBOJbHEHHUE
C JIOJDKHOCTH B COOTBETCTBMHU ¢ Jluciu-
IJIMHAPHBIM ycTaBoM HarnmoHanbHO# mo-
JMIMK YKPauHBI; B CilydYae YBOJBHEHUS
C JODKHOCTH Ha OCHOBAHMM PELICHHS
MECTHOTO COBETa O IPHUHATHH PE30JII0-
UM HEIOBEpHs pPYKOBOJUTENIO OpraHa
(monpasnenenus) monunuu; 4) B CBS3H
C 3a4ucIeHHeM Ha oOydeHue B BBICIIEE
yueOHOE 3aBe[ieHHE CO CIenupHIecKu-
MH yCJIOBHAMH OOy4YeHHs, KOTOPBIH OCy-
LIECTBIAET IIOATOTOBKY ITOJHMLEHCKHX,
Ha JTHEBHYI0 GopMy 0O0yueHUs, a TAKKE B
clly4ae Ha3HAuYeHUs HA JIOJDKHOCTb 1OCIIe
OKOHYaHus yueOsl [1, cT. 65].

Janbueitmee pebopmupoBanue
MpeAyCMaTpuBaeT MNpPOBEACHUE psAla
MEpONPHUATHI 10 COBEPIIEHCTBOBAHHUIO
KaJpOBOTO MMOTCHIIMAIIA MTOJIHIIH, CO3/1a-
HHUE TAaKHUX YCJIOBHH, IIPH KOTOPBIX CTa-
TYC MOJMLEHCKOro OyneT onpenemsaThes,
IIpeXkJIe BCEro, ypOBHEM €ro o0pa3oBaH-
HOCTH, IPO(ECCHOHAIBHBIM OIBITOM,
CcoCOOHOCTBIO 3((EKTUBHO U pe3yib-
TAQTUBHO INPUMEHATh 3HAHUS U HABBIKH
B MpaKTUYECKOW JesATenbHOCTU. bes-
YCIIOBHO, IIOBBIIICHHE KBaIU(UKALUH
U TpaBWIbHAsg OpraHu3ainus oOy4eHHs
UMeT OoJbloe 3HaueHHe s HOpMU-
pOBaHHUs CTA0MIBHOTO M KaueCTBEHHOI'O
COCTaBa OPTaHOB TOJHUINH, HOCKOJIBKY
HMEHHO ITyTeM OOYyYeHHs M MOBBILICHHS
KBaJMIM(UKAIINHA TOJTHIEHCKUI TpHoOpe-
TaeT HeoOXOANMBIE /sl paboThl 3HAHUS,
ymeHusi U HaBblkU. Cnenuduka padboTs
B IOJIMIMU CTaBHUT Iepel MOIUIEHCKH-
MH TpeOOBaHHs IOCTOSHHO HOBBILIATH
CBOIl MpO()eCCUOHANBHBIH YPOBEHb, TO
€CTh YYHMTBCS B TEUCHHE BCEr0 BPEMEHU
npeObiBaHusl Ha ciyxOe. HempepsiBHOE
o0yueHHe MO3BOJISIET MOCTOSIHHO OOHOB-
JSTh 3HAHUSL U YMEHHs, o0ecreynBacT
HaJJIS)KAIINH yPOBEHb ITOATOTOBKH IS
BBITIOTHEHUS! IPOQECCHOHAIBHBIX 3a7ad
u QyHKUMH Ha YpPOBHE COBPEMEHHBIX
TpeOOBaHHUI.
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Wrak, maBHON Lenbl0 KOMIUIEKTOBA-
HUSl KaJpOB sIBIsETCs oOecriedueHue 3a-
HATUS BaKaHCUU TIEPCOHAJIOM HY>KHOM
KBaMU(DUKAIIMKA C ONpPENCICHHBIMU JTHY-
HBIMU Ka4yeCTBAMH, pallMOHATBHOE pac-
NpeAeIeHUe U MCIIOIb30BaHNE Ha CITyxk0e
OTIBITHBIX M MOJIOABIX PAOOTHHUKOB Ha CO-
OTBETCTBYIOIINX y4acTKax paboTHI, a Tak-
YK€ CBOEBPEMEHHOE BBIIBIDKEHHE HanOo-
niee crocoOHBIX pabOTHHKOB Ha BBICIINE
nomkHOoCcTH [11].

[Ipu KOMITIIEKTOBaHHY OPTaHOB ITOJH-
LUK HEOOXOQMMO YYECTh CIydau, KOraa
MOXET COCTOSITHCSI YBOJILHEHHUS CO CITYXK-
ObI B mouLuK. B 4acTHOCTH, YBOJbHEHHE
CO CITyOBI B TIOJUIMUA MOXET HACTYUTh:
1) B CBSI3U ¢ UCTEYCHHEM CPOKa KOHTPAK-
Ta; 2) u3-3a OOJNE3HH — MO PELICHHIO Me-
JUIMHCKOW KOMHCCHU O HETPHTOJHOCTH
K CIIy’)k0€ B MOJMUIHA; 3) MO BO3PACTy —
MIpHA JTOCTYDKEHWH YCTAHOBJIEHHOTO IS
HETO TIPeAeTbHOTO Bo3pacTa MpeObIBaHuUs
Ha cimyx0e B monunuu; 4) B CBS3U C CO-
KpallleHWeM I[ITaTOB WJIM IPOBEICHUEM
OpraHU3alMOHHBIX MEPONPUITHH; 5) U3-
3a CIy)eOHOro HEeCOOTBETCTBUS; 6) B
CBSI3U C peanu3anuell AUCHHUIUTMHAPHOTO
B3BICKaHUS B BHJIC YBOJbHEHHS CO CITyXK-
Obl, HAJTIO)KEHHOTO B COOTBETCTBUU ¢ J{uc-
LUIIMHApHBIM ycTaBoM HanumonanbHOU
MOJMLUKN YKpauHbI, 7) MO cOOCTBEHHO-
My JKEJIAaHWIO; 8) B CBSI3H C IIEPEXOIOM
B YCTaHOBICHHOM IIOpsiAKE Ha paboTy B
JIpyTHEe MHHHCTEpPCTBA M BEIOMCTBa (Op-
TaHW3aIyN); 9) B CBSI3U C HETIOCPEICTBEH-
HBIM NTOJUYMHEHUeM Onn3komy Juiy; 10) B
cilydae BCTYIUICHHS B 3aKOHHYIO CHITY
pelleHHs] CyAa O TMPHUBICYCHUU K OTBET-
CTBEHHOCTH 3a COBEpPILICHUE aIMUHHUCTPA-
THUBHOTO MPABOHAPYILEHHS, CBSI3aHHOTO C
KOppYIILHeH, UIH YTOJIOBHOTO MPaBOHA-
pymenus; 11) B cBsi3u ¢ npuoOpeTeHneM
IpaXJaHCTBA WM IOAJAHCTBA JPyroro
rocynapcrtsa [1, ct. 77].

BeiBoabl. B rienom He0OX0MMO KOH-
CTaTupoBaTh, 4To 3akoH YKpauHsl «O Ha-
OMOHAIFHON TOJHIIUI» CO3Jall BO3MOXK-
HOCTH JOCTYTIa K CIIY’)KO€ B ITOJMIINU ISt
IIMPOKOTO Kpyra Tpa)KIaH, IOCKOJIBKY
OTpaHUYCHHs] KacaroTCsl TOJIBKO (DU3HO-
JIOTHYECKUX TOKa3aTelnedl KaHaumara Ha
JOJDKHOCTh MTOJMIEHCKOr0, OJHAKO OT-
cyTcTBHE TpeOOBaHUU K JETOBBIM U MO-
paIBHBIM KadecTBAaM M HEHaJJIe)Kalas
HavyajlpHas MOATOTOBKA OyAyIIMX IOJH-
LEHCKUX MOXKET HETAaTHBHO OTPa3HTHCS
Ha Ka4eCTBE UX pPabOTEI.

Amnanu3 nonoxeHnit 3akoHa YKpauHsl
«O HarmoHanbHOW TTONHINI, ITOA3aKOH-

HBIX aKTOB, HAYYHOM JIMTEPATyPhI O HOPSI/I-
Ke 0TOOpa Ha JIOJDKHOCTH IMOJHIEHCKOTO
U TIPOXOXKJCHUSI CIY>KOBI B MOJNUIMN JaeT
OCHOBaHHSI C(HOPMYIUPOBATh  IOHITHE
KOMIUJICKTOBAHUSI OPraHOB MOJIMOHUU Kak
mporecc 0TOopa KaapoB Ha JOIDKHOCTH
TTOJIMIICHCKOTO, MPOXOKICHUS CIYKOBI B
MOJIUIIMH, BKJIFOYAsi aTTECTAIMIO, OLCHU-
BaHHC, IIEPEMCIICHUE, IOBBLIIICHUEC KBa-
III/I(l)I/IKaHI/II/I u OCBO60)K[[€HI/I6 U3 IIOJIMIHUH.
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MPABOBOI CTATYC HECOBEPUIEHHOJIETHUX, POJUTEJIEN U JINAII,
BBITTOJHAIOIUNX OBSI3AHHOCTH IO BOCITUTAHUIO JIETEM,
KAK CYBBEKTOB AJIMUHUCTPATUBHOM OTBETCTBEHHOCTH

HNnona TABPUJIOBA,
acTIMpaHT
VYHUBepcUTeTa TOCyIapCTBEHHON (PHCKANTBHON CIYXObI YKpauHbI

Summary

This article demonstrates the main characteristics of the legal status of minors, their parents and persons who perform the duties of
parenting, which are responsible for violation of the current administrative legislation. The elements of the legal status of such persons
as subjects of current administrative responsibility were analyzed as well. The foreign legislation was analyzed regarding delictual age
and measures of legal responsibility that can be referred to such persons. It is proposed to update the home sanctions towards minors,
taking into account their inefficiency and new ethical demands of society.

Key words: legal status, subjects of administrative responsibility, minors, parents and persons who perform the duties of parenting,
sanctions towards minors.

AHHOTaIHUA
B crarpe onpeneneHs 0COOEHHOCTH MPABOBOTO CTaTyca HECOBEPIICHHOJIETHHX, POANTENICH U JIUII, BHITOJTHSIONINX 00s3aHHOCTH
IO BOCIIUTAHUIO JICTEH, MOUIekKAIUX aIMIHICTPATUBHON OTBETCTBEHHOCTH 3a HApPYIICHHUE JEHCTBYOMIETO aIMUHICTPATUBHOTO 3a-
KOHOJIaTebCTBA. McclieIoBaHbI AIIEMEHTHI TPABOBOTO CTATyCa TAKUX JIUII KaK CyObEeKTOB aJMUHUCTPATUBHOM OTBeTCTBeHHOCTH. [1po-
aHaJM3MPOBAHO 3apyOeKHOE 3aKOHOIATEIBCTBO KacaTeIbHO ACIMKTOCIIOCOOHOTO BO3PACTa JIUI] U MEPHI BO3/ICHCTBUS, IPUMEHIEMbIC
K HECOBEPIIICHHONETHUM. [Ipe/ioxkeHo 0OHOBUTH OT€UECTBEHHBIC MEPHI BO3JICHCTBHUS K HECOBEPIICHHOIETHUM JIUIAM, YIUTHIBAS HX

Hed(D(HEKTHUBHOCTH M HOBBIE MOPATbHO-3THYECKUE TPeOOBaHUs O0IIeCTBA.
KiioueBble cjIoBa: IPaBOBOii CTaTyc, CyOBEKT aAMHHHUCTPATHBHON OTBETCTBEHHOCTH, HECOBEPLICHHOJIETHUE JINLA, POAUTEIH
WITH JIMLA, BBIMOJHSIONHE 00s3aHHOCTH 110 BOCIIMTAHHUIO JAETEH, MEPhI BO3ICHCTBHS Ha HECOBEPIICHHOIETHHX.

]:[OCTaHOBKa npodaembl. Ko-
JIeKcoM YKpawHbl 00 ajaMu-
HUCTPATUBHBIX MpaBOHAPYLICHUSIX
(manmee — KYoAIl) ¢usmueckoe muIo
OTIPEJICNIEH0 KaK CYOBEKT IIpaBoOHapy-
meHus. Tak, cyObeKThl NpaBoHapyIle-
HUH, B 3aBUCUMOCTH OT HX IPaBOBOTO
craryca, JeJaTcs Ha GU3MYeCKUX JIHIL ¢
OOIIMM CTaTycoM: IEIUKTOCHOCOOHBIE
U BMEHSEMble TpakaaHe, NOCTUTLIHE
18-netHero Bo3pacta, ¥ (HU3MUECKUX
JIMII CO CIIELUANBbHBIM CTaTyCOM: HEco-
BEPLICHHOJETHNE JIUIA, POTUTEIH WK
JUIa, BBIMONHSAIOMHNE OOS3aHHOCTH IO
BOCIIUTAHUIO JIeTeH, BOCHHOCIYKaIIHe
U JIUIa, Ha KOTOPBIX PacIpOCTPAHIETCS
NeHCTBUE IUCHUILNIMHAPHBIX YCTaBOB,
BJIQJIENBI[BI TPAHCIIOPTHBIX CPEICTB M
IOJDKHOCTHBIC Jinna [1]. M3MeHeHwus,
KOTOPBIE MIPOUCXOAAT B CBSI3U CO CTPEM-
JeHueM YKpauHbl K acconuanuu ¢ EB-
poneiickum Cor030M, HYKAAIOTCS B pe-
(hOpMHUPOBAHUHM U COBEPIICHCTBOBAHUH
MHCTUTYTOB aJIMUHHCTPAaTUBHOTO 3aKO-
HOZaTeNIbCTRA.

AKTYaJILHOCTh T€MbI HCCJIEI0BA-
Hus. IIpaBoBOil cTaTyc HECOBEPIIEHHO-
JIETHUX, POAUTENEH U JIMII, BHIIOIHSIO-
X 00S3aHHOCTH IO BOCHUTAHUIO Jie-
Tel, Kak cyObeKTOB aJMUHUCTPATUBHOM
OTBETCTBEHHOCTH PACKPBIT HE IIOJIHO-
cTh10. VIMEHHO 1OATOMY CTOMT OTAEIb-

HO UCCJIEOBATh PAaBOBOI CTAaTyC TaKUX
CyObEeKTOB aJMUHHCTPAaTUBHOW OTBET-
CTBEHHOCTH, KaK HECOBEPIICHHOJICTHHE
JUIa, POJUTENU U JINIA, BBIMTOIHSIONHE
0053aHHOCTH 110 BOCHUTAHHUIO AETeH, U
OCTaHOBHUTHCS HA OCOOCHHOCTSX IpH-
MEHEHHUS Mep aAMHHHCTPAaTHBHOH OT-
BETCTBEHHOCTH B pa3pe3e YKa3aHHBIX
KaTeropui pU3NIeCKUX JIHII, B35IB 3a OC-
HOBY IUIS JaJbHEHIEro MCCIeNOBaHHS
X TpaBa, OOS3aHHOCTH, TapaHTHH H
aIMIUHHCTPATHBHYIO OTBETCTBEHHOCTD.

Cocrosnue wucciaegopanus. IIpo-
OieMHBbIE BOMPOCHI aIMUHUCTPATUBHO-
mpaBoro craryca (HU3UYECKOTro JIHIa
B aJMHHHCTPATHBHO-IIPABOBON HayKe
Bcerna ObUIM aKTyallbHbI, B YaCTHOCTH
UCCIIeIOBaHUE TPABOBOTO CTaTyca CyOb-
€KTa IIpaBa OCBEMAI0Ch B TPYAAX MIpe-
cTaBHTEJEH 00mIell Teopun rocynapcraa
u mpaBa u orpacinensix Hayk: C.C. Anek-
ceeBa, H.B. Butpyka, II.M. Pabuno-
Buya, O.®. Cxakyn, P.O. Xanpuna u
npyrux. IIpobiaemMsl IpaBoBOTO cTaryca
cyObeKTa aIMHHHCTPATHBHO-IIPABOBBIX
oTHomeHur uccnenoanu E.E. lonuna,
JI.B. KoBains, B.K. Konnakos, I1.C. JIro-
TuxoB, T.A. Mauensix u 1p.

Ilenbio u 3a7a4eif cTaTbM SBIAETCS
KOMITJIEKCHBIH MOAXOJ K ONPEISICHUIO
MPaBOBOTO CTaTyca TaKUX CYOBEKTOB
AIMUHUCTPATHBHOW OTBETCTBEHHOCTH,

KaK HECOBEPIICHHOJIETHHUE JIMLA; POJU-
TEJIX U JINLA, BBIIOJIHAIOIINE 00s3aHHO-
CTH 110 BOCIUTAHHUIO JIE€TEH, U OCTAaHO-
BHUTBHCS Ha OCOOCHHOCTSAX NMPUMEHEHHS
Mep aJIMUHUCTPATUBHOI OTBETCTBEH-
HOCTH.

M3noxxeHue OCHOBHOIO MaTepu-
ana. EnnHOTO MHEHHS OTHOCHTEIHHO
CONEepKaHUSI W KOJMYECTBA COCTABIISI-
JOIUX DIIEMEHTOB CTPYKTYPHl aIMU-
HUCTPATHBHO-IIPABOBOIO CTaTyca HeT.
VY4eHble-aIMUHUCTPATUBUCTHl BKIIIOYa-
10T B €ro cocTaB 0OJbIIOE KOJUYECTBO
Pa3IMYHBIX YJIEMEHTOB.

3acnyxuBaeT BHUMaHHUS MOHOTIpa-
¢duyeckoe wuccienoBaHHe CyOBEKTOB
agMUHHCTpaTHBHOrOo mpaBa T.A. Ma-
LeJBIK, B KOTOPOM Yy4YeHas OTMEYaeT,
YTO «BKJIIOUYEHHE B COCTaB IIPABOBOTO
cTaryca CyOBeKTa CIHIIKOM IIHPOKO-
TO TIepEeYHsI COCTABIMIONINX 110 CBOEMY
CYITHOCTHOMY COJIEp)KaHHUIO OMpees-
€T Jpyrue KaTreropuu INpasa, OTIHUYHBIC
OT NPaBOBOTO cTaTyca cyObeKTa U Mpu-
BOIUT K Pa3MbIBAaHUIO MOHSATHUS IMPaBO-
BOTO CTaryca CyObeKTa ImpaBay U Ipel-
JaraeT pasJIeNuTh IEMEHThI CTPYKTYPBI
NIPaBOBOTO CTaTyca CyObEeKTa Ha TpH
6moka: 1) gocTarycHbIe JJIIEMEHTHI: aj-
MHHHUCTPATUBHO-TIPABOBBIE HOPMEI,
NPaBOCYOBEKTHOCTh, TPAXAAHCTBO U
T.0.; 2) OCHOBHBIE JJIEMEHTHI CTaTyca:
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npasa, 00s13aHHOCTH, OTBETCTBEHHOCTb;
3) obecrneunBaronye >IEMEHTHl — Ta-
paHTHUH.

VY4enast oOpaiaeT BHUMaHUE HA TO,
YTO B a[IMUHUCTPATUBHO-TIPABOBOM CTa-
Tyce B 00LIeM BHJE KOHKPETU3UPYIOTCS
npaBa ¥ 0O53aHHOCTH C Y4ETOM OTpac-
JIeBOW MPaBOCYOBEKTHOCTH [2, ¢. 104].

OCOOEHHOCTBIO MPABOBOIO CTATy-
ca CyOBeKTOB aIMHHHCTPATHBHOW OT-
BETCTBEHHOCTH SIBJIIETCS TO, YTO €ro
HEeJIb3S OTOXIECTBISITH C IPaBOBBIM
cratycoM cyObeKkTa IpaBa, TaK Kak OH
peanu3yercs B TpoOILecce NMPUMEHEHHS
K CyOBeKTy Mep aIMHHHCTPATHBHBIX
B3BICKaHHI ¥ BO3HUKAET C MOMEHTA CO-
BEpIICHHUS MPABOHAPYIIECHUS CyObek-
TOM OPAaBOHAPYUICHHS WIH CYyOBEKTOM,
KOTOPBIH 10 3aKOHY SBISETCS OTBET-
CTBEHHBIM 3a ITPaBOHAPYLICHHS IPYroTo
cyOBeKTa.

Kaxxnomy cyOBekTy agMUHHCTpa-
THBHOW OTBETCTBEHHOCTH HPHUCYII CBOM
BapUaHT aJMHHUCTPATHBHO-IIPaBOBOTO
craryca. Tak, BcTymas B aAMHHHCTpa-
THBHO-ICTUKTHBIC OTHOUICHHUS, CyOBEKT
HMeeT OOIIUH aIMUHUCTPATUBHO-TIpA-
BOBOM craryc. JleiicTByroniee agMUHU-
CTpaTHBHOE 3aKOHO/IATENBCTBO €T JBa
OCHOBHBIX KPHUTEPHS, KOTOPBIM JOJDKEH
COOTBETCTBOBATh CyOBEKT aMHUHHCTpPA-
THBHOH OTBETCTBEHHOCTH C 0OmIM
CTaTyCcoOM: JOCTIIKEHHE COOTBETCTBYIO-
miero Bo3pacta W BMeHseMoCTh. CyOnb-
€KT CO CIIEIHAIbHBIM CTaTyCOM MOXET
WMETh  JOIOJIHUTENbHBIE IPU3HAKH,
XapaKTepU3ylollue TPYAOBBIE, CIIYXeO-
HbIe, BOCHHBIE OOS3aHHOCTH H TOMY
nonooOHoe. [lpu3Haku, ompeaensouue
0COOBIi cTaTyc CyOBEKTOB, BIHUSIOT Ha
WHIUBUAYATH3AIUI0 OTBETCTBEHHOCTH.

KommnnexcHoe uccienoBanue mpaBo-
BOTO CTaTyca HECOBEPIICHHOIETHUX
KaK CyOBbEKTOB aIMHUHUCTPATHBHOW OT-
BETCTBEHHOCTH, B IIEPBYIO OdYepelb,
MpearoyiaraeT PacKpbhITHE JIIEMEHTOB
WX OTpacieBOd MpaBOCYOBEKTHOCTH.
Tak, HecoBepIIEHHOJETHHE JINIA — 3TO
rpaxjaaHe, He Jnocturumue 18 ner, To
€CTh BO3pacTa, C JOCTHKCHHEM KOTO-
pOTo 3aKOH CBSI3bIBAaCT HACTYILICHUE
MOJIHO# JeeciocoOHOCTH (KaK dIIeMeH-
ta mupaBocyObektHOCTH) [3]. TlomHas
aIMUHHCTPATHBHAS  JEECIOCOOHOCTD
BO3HHKaeT B 18 JeT, MOCKOIbKY MMEH-
HO C HaCTYIUIEHHEM COBEPIICHHOJICTHS
rpaXIaHWH HMEET IIPaBO CaMOCTOs-
TEIBHO PpAacCIOpPSIKAaThCS W Peayn3o-
BBIBAaTh CBOW TIpaBa W OOSI3aHHOCTH, a

TaK)Ke HECTH OTBETCTBEHHOCTH 32 CBOM
MPOTUBONPABHBIE MOCTYIKH [4; 5].

AJMMHUCTpaTHBHAs  JIGIMKTOCIIO-
COOHOCTh KaK OCHOBHOM MpHU3HAK CyOb-
€KTa aJMHUHUCTPAaTUBHOW OTBETCTBEH-
HOCTH BO3HHMKAET TOJBKO TOTZA, KOTAa
Ha MOMEHT COBEpIICHUS IPOTHBOINPAB-
HOTO JIeSTHUS JIUITY UCTIOTHIIOCH 16 Jet.

IIpodeccop B.K. KommakoB ammu-
HUCTPATUBHYK  JCIHKTOCHOCOOHOCTD
ompeenser Kak 4acTh a[MHHUACTPATHB-
HO-IIPaBOBOT'O CTaryca CyObeKTa, KOTO-
pasi 3aKiroyaeTcs B CIIOCOOHOCTH JIMIa
HECTH IOPUINYECKYI0 OTBETCTBEHHOCTb
3a HapylleHHEe HOPM aJMHHUCTPATHB-
HO-JCJIHUKTHOTO mpasa [6, c. 81].

JI.B. KoBanb OTHOCHT K OOIIUM
YCIIOBHSIM JCIUKTOCHOCOOHOCTH: J0-
CTIDKCHHE  OIPEICICHHOTO  3aKOHOM
BO3pacTa, HaJM4KWe B MPOTHBONPABHBIX
NEHCTBUAX BHUHBI, COCTOSHHE BMEHsiC-
MOCTH M HaKa3yeMOCTH, OCO3HaHHOCTb
JIefiCTByOIIET0 3aKOHOaTeIbCTBa [7].

AJIMUHHUCTpPaTHBHOE 3aKOHOJATEIb-
CTBO YKpauHBl TaKXe OIEpUpYeT IO-
HATHEM «HECOBEPIICHHOJIIETHUI)» U BbI-
JiensgeT 0COOEHHOCTH €ro OTBETCTBEH-
Hoctu (ct. 13 KYoAIl). Tak, yunTsiBast
BO3pACTHBIE OCOOCHHOCTU U HETOJIHBIN
00beM 1eecHOCOOHOCTH B aJAMHUHU-
CTPaTHBHO-JICIMKTHOM  3aKOHOJATEJb-
CTBE, YCTaHOBJECHBI OCOOBIC YCIOBHS
MPUBJICYCHUS  HECOBEPIICHHOIETHETO
K aJMHHUCTPATHBHOW OTBETCTBEHHO-
CTH: — OTPaHUYCHHUS MO MPUMEHEHHIO
aIMHUHUCTPAaTUBHBIX B3BICKaHUI;, — K
HECOBEPIICHHOJIIETHUM HE MOXKET IpH-
MEHATbCA aJMHUHHCTPAaTUBHBIA apect
(ct. 32 KVYoAIl). Kpome Toro, cosep-
LIEHUE MPAaBOHAPYIICHUS HECOBEPILCH-
HOJIETHUM JIUIIOM SIBJISIETCS ISl TAKOTO
U CMATYaoUUM  OOCTOSTEIECTBOM
(ct. 34 KYoAIl). OnpeneneHsl A0MOI-
HUTEIbHBIC MEPbI BO3ACHCTBUS K HECO-
BEPLICHHOJIECTHUM JIUIAM, IPEIyCMO-
TpeHHsle cT. 24-1 KYoAIl

Takum  obOpasom,
OIpeIeNINB aJIMUHUCTPATUBHYIO JIEIHK-
TOCIIOCOOHOCTh KaK TaKylo, YTO BO3HU-
KaeT B 16 yieT, He HaJeNWI ee MOJHBIM
00bEMOM BCEX BO3MOXHBIX HNPU3HAKOB
CcrocoOHOCTH (HU3UUECKOTO JINIA HECTH
IOPUIUYECKYI0 OTBETCTBEHHOCTh 33 Ha-
pYLIEHHE HOPM aJMHHHUCTPAaTHBHO-JIE-
JUKTHOTO 3aKOHO/ATEIbCTBA.

Jluua, He NOCTUTLIME YCTaHOBJICH-
Horo KYoAIl Bo3pacra 16 net, He ume-
0T JCJIUKTOCIIOCOOHOCTH H aJMHUHH-
CTPaTHBHON OTBETCTBEHHOCTH HE MOJ-

3aKOHOJAATCJIb,

JIeKaT, OCKOJIbKY IPU3HAKOTCS HECIO-
COOHBIMH OCO3HaBaTh 3HAYEHHE CBOUX
NeWCTBUN U PYKOBOAUTH UMHU. B Takom
cllyd4ae OTBETCTBEHHOCTb BO3Jaraercs
Ha MX POAUTENICH WM JIML, BBIIOJIHS-
IOMKUX OOSM3aHHOCTH MO BOCIUTAHUIO
nereit (ct. 184 KYoAll). To ects B nan-
HOM CIIy4ae IpaBOBOI cTaTyc CyOBeKTa
aIMUHUCTPAaTUBHOW OTBETCTBEHHOCTH
MOJTHOCTBIO MEPEXOAUT K POIUTEISIM
WIN JUIaM, HCIIOJHSIOMNM 00s3aHHO-
CTH 110 BOCHUTAHUIO.

Taxoke CyIecTByeT HeMajlo AUCKYC-
CHUIl cpenn y4eHbIX OTHOCHTEIBHO BO3-
pacra, ¢ KOTOpPOro HOJDKHA HAacTyNaTh
aIMHUHUCTPATUBHAS OTBETCTBEHHOCTb.
OpnHako OOJBIIUHCTBO M3 HUX YOe)e-
HBI, YTO JIUI]A, KOTOPBIM MCIIOJIHUJIOCH
16 netr, yxe cmOCOOHBI 0CO3HAaBaTh
00IIeCTBEHHYIO BPEAHOCTh CBOMX Jeii-
CTBHH M HECTH 32 HUX OTBETCTBEHHOCTbD.

B menukTHOM 3aKOHOIATENBCTBE 3a-
PYOEXXHBIX CTpaHaX TaKKe yCTaHaBIIH-
BaeTCs pa3HbIH BO3pacT [UIs JIML, C KO-
TOPOTO HACTYyNaeT aJIMHHUCTPATHBHO-
JISJINKTHAasE OTBETCTBEHHOCTh. Hanpwu-
Mmep, B [lekpere-3akone [lopryransckoit
Pecny6nuku (1982 1.) — ¢ 16-Tu net [8];
B 3akoHe PecnyOnuku Bonrapus «O0
aJMHUHUCTPATUBHBIX HApYLICHUSAX M Ha-
kazaumsax» (1969 r.) — numa 16-tu aet
MOTYT OBITH CyOBEKTaMU aJAMHHHCTpa-
THBHOH OTBETCTBEHHOCTH, €CIM OHH
MOTIJIM TTOHUMATh XapaKkTep W 3HadeHHE
COBEPIIEHHOTO W PYKOBOIUTH CBOMME
noctynkamu [9]; B Kogmekce Poccwuii-
ckoit denepannu 00 agMHUHHCTpPATHB-
HBIX TpaBoHapymenusx (2001 r) — c
16-tu aet [10].

AHanu3 3aKOHOJATEeNbCTBA BHILICY-
MOMSIHYTBIX CTpaH IOKa3aj, 4TO Heco-
BEPIIEHHOJIETHUI B Bo3pacTe oT 16 jeT
MpU3HAETCS CYOBEKTOM OTBETCTBEHHO-
CTH, K KOTOPOMY TNPUMEHSIOTCS MepbI
aIMUHUCTPAaTUBHBIX B3BICKAHUK Ha 00-
IINX OCHOBaHUSX.

B npyrux crpanax, Takux Kak AB-
crpus, Pecny6nuka benapycs, OcTonus,
JlarBus, Cep6usi, CroBenusi, Wramus,
Yexus, Xopsarus, aIMHHHUCTPATHBHO-
JICJINKTHAsE OTBETCTBEHHOCTb YCTAHOB-
neHa ¢ 14 net [11]. B 3akoHonarenbcTBe
YKa3aHHBIX CTpPaH HECOBEPIICHHOJET-
HUW B Bo3pacTe OoT 14 mo 18 mer, xak
NpPaBUJIO, MPU3HAETCS CIEHUATBHBIM
CyOBEKTOM OTBETCTBEHHOCTH C OIpere-
JIEHHBIMH 0COOEHHOCTSIMH T10 TIPHMEHe-
HUIO Mep aJIMHUHUCTPATUBHOTO BO3JeCHi-
CTBUS.



Amnanu3s 3aKOHO/Ja-

3apy0eKHOTO
TEeJIbCTBA MTOKA3BIBACT, YTO KAKAAS CTpPa-
Ha, yCTAHABJIMBAs MPEeibl BO3PACTHOM

OTBETCTBEHHOCTH, CBS3BIBaE€T €€ CO
CroCcoOHOCTHIO JIMIIA 0CO3HABAThH 00IIIe-
CTBCHHYIO 3HAUUMOCTh CBOMX HPOCTYII-
KOB, YIPAaBISATh CBOUMH JCHCTBUSAMHU.
Tak, ypoBEeHb OCO3HAHHS JIUIIOM COBEp-
IICHHBIX TMPOTHBOMPABHBIX JACHCTBHM
BBITEKAET M3 BO3PACTHBIX OCOOCHHO-
cTeil W ompeaenseT 00beM JEIHKTO-
CIOCOOHOCTH KaK CIIOCOOHOCTH HECTH
aJIMHUHUCTPATUBHYIO OTBETCTBEHHOCTb.

ITosToMy MOXHO yTBEp)KJaTh, YTO
MMEHHO BO3pAacT JIMIIa onpeaeiser 00b-
€M JEJIHMKTOCHOCOOHOCTH W SBISETCA
UCXOHBIM KpHUTepHeM B (GopMHUpOBa-
HUH [IPABOBOTO CTaTyca TaKMUX JIHIl KaK
CyOBEKTOB aJMHHHCTPATUBHOW OTBET-
CTBCHHOCTH.

IIpaBa n oOs3aHHOCTH CYOBEKTOB
aJIMUHUCTPATUBHOW OTBETCTBCHHOCTH
SIBJISIFOTCS. OCHOBHBIMH DJICMEHTaAMH HX
[IPaBOBOI'O CTAaTyca U UMEIOT Ipoleccy-
aJNbHBIA XapakTep, TaKk KakK peaau3yloT-
Cs UMM B IIPOLECCYAIbHBIX OTHOIIEHH-
SX, TO €CThb B IIPOLIECCE MPUBJICYEHUS K
aJMHUHUCTPATUBHOW OTBETCTBEHHOCTH.

B cBow ouepens, npaBa M 00s3aH-
HOCTH MOXXHO pa3/ieinTh, B 3aBUCHMO-
CTH OT aJMHHUCTPATUBHO-IIPABOBOTO
craryca CyObEKTOB aIMHHHCTPATHBHOM
OTBETCTBCHHOCTH, Ha YHHBEPCAJIbHBIC U
crenuanbHbie. CHCTEMY YHHBEPCAIbHBIX
[paB HECOBEPILICHHOIETHUX COCTABISIOT
KOHCTUTYLIMOHHBIC IIpaBa 4YeJOBeKa, a
TaKXKe MpaBa, BBITCKAIOLINE U3 rapaHTuit
3aIIUTHI JIUL, KOTOPBIC NPHUBJIEKAIOTCA K
OTBETCTBEHHOCTH, U OCHOBBIBAIOIIHE-
csl Ha OOLIMX NPHMHIMIIAX, CBS3aHHBIX C
OIpezieJICHUEeM CTaTyca 4eIoBeKa B Mpo-
1ecce npaBoCyus, TAKUX KaK: HIPUHIHII,
COIVIACHO KOTOPOMY 3aKOHBI M JIPyTHE
HOPMaTHBHO-TIPABOBBIC aKThl HE MMEIOT
0o0paTHOTO JIEHCTBUS;
3YMITMA HEBUHOBHOCTH; MPHHIUII, IO
KOTOPOMY HHKTO HE MOXET OBITh JBaX-
IIbl TIPUBJICYEH K FOPUIMYECKOH OTBET-
CTBEHHOCTH OJIHOTO BHJIA 32 OJHO U TO
JKe IpaBoHapyuieHue u ap. [12].

Cpenu crieruanbHbIX IpaB, KOTOpPbIe
HUMEIOT HECOBEPIIEHHOJIETHHUE JIMIA KaK
CyOBeKTBl aJMHMHUCTPATHBHOH OTBET-
CTBEHHOCTH, MOXKHO BBIJICIUTh IPABO HA
3al[UTy HWHTEPECOB 3aKOHHBIMH Ipe.-
CTaBUTEISIMH: POIUTEISMH, YCHIHOBH-
TEJSIMH, ONEKyHaMH, MOMCYUTEIISIMH.
B cBow ouepenp, mpaBa 00s83aTENBHO
MOAKPEIUISIOTCS 005I3aHHOCTSIMH, 38 He-

OPHUHIUI  TIpe-

coOJIIo/IeHHE WIIM HapyIIeHHE KOTOPBIX,
BCEIZa HACTYNAeT OTBETCTBEHHOCTh, B
TOM YHUCIIe M aJAMUHHUCTpaTuBHas. Tak,
OCHOBHBIMHU 00SI3aHHOCTSIMH CyOBEKTOB
aJIMUHUCTPAaTUBHOW OTBETCTBEHHOCTH
SBISIIOTCS OOS3aHHOCTH HEYKJIOHHO U
B [IOJTHOM 00bEME MPEeJOCTaBIATh 00b-
SCHEHHS YIIOJHOMOYCHHBIM OpTraHam,
BBIMOJIHATDh MMOCTAHOBIICHHS, PELICHUS
0 TPUMECHEHHH Mep OTBETCTBEHHOCTH,
BO3MeLIaTh yuiepO, MPHYMHEHHBIH I10-
TEPIIEBLINM JINLAM B pe3yJbTaTe CoBep-
IIEHHOT'O NPaBOHAPYLICHUS U JIp.

OCO0EHHOCTBIO MPABOBOTO CTATyca
HECOBEPIICHHOJNETHUX KaK CyOBEKTOB
aJIMUHUCTPAaTUBHOW OTBETCTBEHHOCTH
aBisieTcs (akT MX HECOBEpILIEHHOJIe-
THUS, YTO BBICTYIAET CMSTYaIOUIUM 00-
CTOSITENILCTBOM IIPH JIFOOOM BHJIC OTBET-
CTBEHHOCTH, a HEMOJHBIH 00beM X Jie-
JHUKTOCHOCOOHOCTH IPHU ONPEJIeICHHBIX
00CTOATENBCTBAX BOOOIIE HCKIIOYAET
aJIMAHUCTPATUBHYIO OTBETCTBEHHOCTb.

Takxe CyliecTByeT HaJIU4YHe CIICIH-
QIBHBIX HOPM, OINPEICISIONIMX BHJIbI
NPUHYIUTENIBHBIX MEp IO OTHOIIEHHIO
K HECOBEPLICHHOJETHUM, O YeM CBHJE-
tenscTBYeT onpeaencHHbid KYoAIl me-
pedeHb Mep BO3/ICHCTBUS, TPUMEHIEMBIX
K YKa3zaHHbIM Junam. K HecoBepIiieHHO-
JIETHUM B Bo3pacTe oT 16 mo 18 nert, xo-
TOpBIC COBEPUIMIM aJAMHUHHUCTPATUBHBIC
NpaBOHAPYIICHHS, MOTYT OBITH MpUMe-
HEHBI MEpBbI, IPEIYCMOTPEHHBIC CT. 24-1
KYoAIl, a umeHHO: 0053aTenbCTBO IIy-
O6aM4HO MM B MHOH (opme M3BHHUTHCA
nepeJ| OTepIEBIINM; PEAYIPEKACHNUE;
BBITOBOP MJIM CTPOTHH BBIFOBOp; Hepe-
Jla4a HECOBEPILCHHOJIETHETO 10| HaA30D
pPOAUTENSIM WM JIMLaM, KOTOpbIe UX 3a-
MEILIAoT, WM N0/ Haa30p IMefaroruye-
CKOMY WJIH TPYIOBOMY KOJUIEKTHBY I10 UX
COIVIACHIO, a TAKXKE OTJEIbHBIM Ipaxaa-
HaM 1o ux npockbe [1].

Ilenp NaHHBIX aIMHHHUCTPATHBHBIX
Mep BJIMSHHUS 3aKiro4aercs B (HopMHu-
POBaHMY HPABOCO3HAHUS HECOBEPLICH-
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HOJIETHUX, NMOHUMAaHUM MMM INPOTHUBO-
NMPaBHOCTH CBOMX IIOCTYNKOB U HUX
HEraTUBHBIX IOCJIEICTBUH, a Takke B
OCO3HAHMHM HEOOXOIUMOCTH JIMYHO OT-
BeyaTh 3a COBEPIIECHHBIE IPaBOHAPYIIIE-
Hud. [IpumeHenune Mep BIMSHHS B OT-
HOLICHUU HECOBEPLICHHOJIETHUX UMEET,
MIPEXkK/Ie€ BCET0, MOPAIbHO-BOCIIUTATEIb-
HYIO IIeJIb, TMOCKOJIBKY HCIIpaBJICHHE U
NIePEBOCIUTAHUE HECOBEPIIEHHOIETHE-
TO MpaBOHAPYIINTENs BO3MOXKHO U 0e3
MPUMEHEHHUs OOIIUX aJIMUHHUCTPATHB-
HBIX B3BICKAHMH.

OpHako, HECMOTPsl Ha MPUMEHEHHUE
Mep BIUSHUS, KOJIMYECTBO HECOBEP-
LICHHOJETHUX, IMPUBICUYEHHBIX K aIMU-
HUCTPATUBHON OTBETCTBEHHOCTH, OCTa-
€TCsl OYTH HEU3MEHHBIM.

Tak, NPOIEHT agMUHHCTPATHBHBIX
IIpaBOHAPYUICHUH, COBEPLICHHBIX HECO-
BEPIICHHOJIETHUMH, OCTAaeTCi YyrpoKa-
011l BBICOKHM, O YeM CBHJIETECIBCTBYIOT
craTucTHYecKHe gaHHble MBJ[ Vkpaun-
HEI [13]. B moaTBepxaeHe CKa3aHHOMY
MPOAHAIU3UPOBAHBl U MPHUBEIEHBI CTa-
TUCTUYECKUE JAHHBIE KAacaTeIbHO KOIU-
4eCTBa HECOBEPUICHHONIETHUX, KOTOpBIE
ObUIM TIPUBJICYEHBI K aJMHHUCTPATHB-
HOIl OTBETCTBEHHOCTH B JHHAMHUKE B Te-
yenue 2012-2015 rr. (cm. Tabm. 1) [14].

Ha mam B3misi, IpUMEHATH MOpab-
HO-ITUYECKUE MEPHI BO3JEHCTBUSA, KOTO-
pble He u3MeHsuch co BpemeH Cosert-
ckoro Coro3a, K HECOBEPILICHHOJICTHUM
JIUIIaM, COBEPIIMBIINM aIMHUHHCTPATHB-
Hble TPAaBOHAPYIIECHUS, HEMPABUIBHO
u Hedp¢exktuBHO. Benp nHabmomaeTcs
CHM)KEHHE BO3JEHCTBUS 0OLIECTBEHHON
MOpaii B 00LIeCTBE ¥ POCT IIPaBOHAPY-
meHuil B rocynapctee. K Tomy ke, crta-
TUCTHYECKUE JAaHHBIE MOATBEPIXKJIAIOT,
YTO TaKHe MEpHI Ha MIPAKTUKE HE OIpaB-
JBIBAIOT CBOIO Liesib. MIMEHHO mo3TOMy
HEOOXOZMMO UX NMEPECMOTPETh U BBECTH
Oosiee NIeiCTBEHHBIE MEPBI BO3JCHCTBUS
1 B3BICKaHHUSA 110 OTHOIICHHIO K HECOBEP-
LIEHHOJICTHUM JIMLAM.

Tabnuna 1
Ton KonnuecTBo JvL, MPpUBIEYEHHBIX K aIMUHUCTPAaTHBHON OTBETCTBEH-
HOCTH, K KOTOPBIM IPHMEHEHBI MepHI BO3/IEHCTBUS COTIACHO CTAThe
24-1 KYoAII (Tbic. uein.)

2012 22 634

2013 23 274

2014 21106

2015%* 19 857

* Be3 yuera BpEMEHHO OKKYTHPOBAaHHOM Tepputopuu ABToHOMHO# Pecmyonuku Kpbim, ropona Cesa-
CTOIIONb M YAaCTH 30HBI IPOBEACHUS aHTUTEPPOPUCTUIECKON OTepaIvu.
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[ToyuuTenbHo  3aKOHOJATENIBCTBO
PecniyOonuku CrnoBeHus, a UMEHHO 3a-
koH «O mpoctynku» (2002 r.). Heco-
BEPILICHHOJIETHEMY, KOTOPOMY B MOMEHT
COBEpIIEHHS TPOCTYNKa HCIOIHUIOCH
16 netr, HO He HCHOIHUIOCHL 18 mer,
MOTYT Ha3HA4aTbCsl BOCIUTATENIBHBIE
Mepsl mwiau mrpad. Hapsangy ¢ BocmuTa-
TEIHHBIMH MepaMHu U mTpadaMu MOTYT
Ha3Ha4YaThCs JOMOHUTEIbHBIE CAHKITUI
B BUJIE U3BATHUS IPEAMETOB, Ha3HAUYCHUE
YTOJIOBHBIX NpenynpexieHuii B chepe
JOPOXKHOTO JBIXKEHHS W Jp. Bunamu
BOCIIMTATEIbHBIX MEP SBISAIOTCA:

- 3aMe4aHus (YKas3bIBalOT Ha Bpe-
HOCTb €ro pa3BUTHS U Ha HemnpuemJe-
MOCTb B OyZlylIeM COBEpIIATh NPOCTYI-
Ki);

- 3a7a4u U o0s3arenbeTBa (Cya Mo-
JKeT Ha3HAYUTh OAHY WIH HECKOJIBKO
3a/1a4, a MMEHHO: PETYISIPHO MOCEIaTh
IIKoTy; paboTarh B MOJB3y TyMaHHTAp-
HBIX OpTaHW3aIUil UK CaMOyIIpaBIIsIo-
LIerocsi MECTHOTO COOOIeCTBa; CeaTh
IIPOBEPKY 3HAHUH 110 MpaBHJIaM JOPOXK-
HOTO JIBUKEHUS; 0053aTeIIbHO MOTYYHUTh
BOCIIMTATENbHYIO, IICHXOJOIHYECKYIO,
COLMAIBHYIO MJIH PYTYIO MOMOILb);

- Ha/130p (Ha3Ha4aeTCs JHULaM, KOTO-
pble UMEIOT BO3MOXKHOCTh TaKOH HaJI30pP
00ecTeYnTh: POAUTENISIM, YCBIHOBHUTE-
JIIM W OTIEKyHaM WJIM OpraHy COIMAalb-
HOI1 3ammThl) [15].

3aKoHOATENBECTBO Pecry6mmkn
Cepbust Takke oTMedaeTcs: Oojee Ieii-
CTBEHHBIMH U JICTAIM3UPOBAHHBIMU Me-
pamu. A uMeHHO: CcT. 65 «CaHkIuu 3a
MPOCTYIKH HECOBEPIICHHOJIETHUX» 3a-
koHa Pecniyonuku Cep6un «O mpoctyn-
Kax» IpelyCMaTPUBAET, YTO CYIl MOXKET
Ha3HAYUTh HECOBEPIICHHOIETHEMY:
BOCIIUTATEILHOE MEPONPHUATHE, ACHEXK-
HOC HaKa3aHHUE, HaKa3aHUE 3aKII0UeHU-
€M U Jp. A BOCHHTATEIHHBIMH MEpPaMH
SBIISIOTCA: MEpPBl HPEJOCTEPEKCHHUST U
HaIyTCTBUS; 3aMe4YaHUs U OTIENIbHEBIE
00s13aTenbCTBA, @ MMEHHO: HONPOCHUTH
MPOIEHHs Y IOTEPIEeBLIEro; B Ipeje-
J1aX CBOMX BO3MOJKHOCTEH HCHPaBUTh
WIM BO3MECTHUThH YIIepO, KOTOPBIH ObLI
HAHECEH; 3alpeT Ha IOCEIIeHUe oIpe-
JICJICHHBIX MECT, a TaK)Ke 0043aTebCTBO
n3beratb 00IIECTBa UL, KOTOpPbIE Ha
HEro HETAaTUBHO BIUSAIOT; MOJBEPTHYTH
ce0s1 OTBBIKAHHUIO M JICUEHHUIO OT aJIKO-
TOJIsl, HAPKOTUKOB U APYTUX IICHXOTPOI-
HBIX BEUIECTB U CPEICTB 3aBUCUMOCTH,
HalpaBUTHCS B yUpEXKIEHUE IS TOIY-
YeHUs] KBIH(DHUKAIMH BOITUTENS paiu

o0y4eHHs1 WJIM NPOBEPKHM 3HAHUH Ipa-
BUJI JIOPOXHOTO JIBUXKEHHUS; 0e3BO3-
ME3JIHO Y4acTBOBaTh B paboTe ryMaHH-
TapHbIX OPraHU3aLMK WK paboT IKOJIO-
THYECKOT0, COI[MAILHOTO MJIM MECTHOTO
3HA4YCHHs; Y9acTBOBATh B paboTe Crop-
THUBHBIX U JPYTUX CEKIHMH B LIKOJE MO/
MeAarornIeCcKUM IPUCMOTPOM yUUTEIS.
IIpy m[pUMEHEHHH BOCIHTATEIbHBIX
MEPOTIPUATHI YUIUTHIBAIOTCS: BO3pacT
JUIa, YPOBEHb €r0 JYIIEBHOTO Pa3BHU-
TUS, NCUXUYECKHE XapaKTePUCTHKH U
MOTHUBBI, IO KOTOPBIM OBLI COBEpLICH
MPOCTYNOK, TIpeXHEee BOCIHMTAHUE,
OKPY’>KEHHE U YCIOBUS IPOXKUBAHUS, TSI~
KECThb MPOCTYIKa, a TAKXKE BCE ApPYrHe
00CTOSITeNbCTBA, BIUSIONINE HA BBHIOOD
BOCIIUTATENBHEIX Mep [16].

[lo HamemMy MHEHHIO, HEOOXOIUMO
MEPEeHIATHh OMBIT 3apyOeXKHBIX CTpaH IO
00BEIMHEHUIO MEp BOCIHUTATEIBHOTO
BO3JCHCTBUS M Mep aIMHHHCTPATHB-
HOTO B3BICKaHHWS W TIPH Ha3HAYCHUH
aIMHUHUCTPATUBHOIO B3BICKAHUS 00s-
3aTEeJIbHO YYUTHIBAaTh BCE OOCTOSTENb-
CTBa, KOTOPbIE NPUBEJIN K COBEPIICHUIO
aIMHUHUCTPATUBHOIO IIPaBOHAPYIICHUS
HECOBEPILECHHOJICTHHM.

[IpenycMoTpeHHas aIMHUHUCTPATHB-
Hasl OTBETCTBEHHOCTb I'paKaaH ¢ 16 jeT
B OTEUYECTBEHHOM 3aKOHOAATEIHCTBE
HMeeT TOJIBKO BOCIHUTATEIbHBIA Xapak-
Tep W 3aKpeluisieT psa OrpaHHUYSHUI
[0 TPUMCHEHHUI0 aJMHUHHCTPATHBHBIX
B3BICKAHHHA. DTO BBI3BAHO HEIOJHBIM
00bEMOM 1€€CIIOCOOHOCTH U JIEITHKTO-
CIOCOOHOCTH TAaKHX JIML U, 6€3yCI0BHO,
BJIMSET Ha Ha3HAUYEHHE B3bICKaHUH.

[IpaBoBOif cTaTyc HECOBEpIIEHHO-
JICTHET0 KacaTelbHO aJMUHHUCTPAaTHB-
HOW OTBETCTBEHHOCTH YaCTHYHO Iepe-
XOOUT K DPOJUTEISM WM JIUIAM, BbI-
MOJIHSIONIUM OOS3aHHOCTH II0 MX BOC-
MMATAHUIO, YTO MOATBEPKIAETCS HOPMOIt
KVYoAIl, a umenno: 4. 2 ct. 307, x0oTO-
past 00sI3bIBaeT PORMTENECH MM JIUI, UX
3aMEHSIOIINX, YIUIATUTh MITpad 3a U0
B Bo3pacte oT 16 1o 18 net, coBepiiuB-
niee aAMUHUCTPATUBHOE IpaBOHApyIIe-
HUE, IIPU OTCYTCTBUU CAMOCTOSATENIbHO-
ro 3apaboTka y HECOBEPLICHHOJETHUX
nereii B Bozpacte oT 16 no 18 et [1].

CnenoBaresbHO, 3a IMpaBOHapyIle-
HUS, COBEPIICHHBIE HECOBEPIIEHHOIET-
HUMH JHUIIAMH B Bo3pacte oT 16 mo 18
net, OyayT HECTH aIMUHHUCTPATUBHYIO
OTBETCTBEHHOCTH POJUTENN WM JIUIIA,
HCIIONHSAIONINE O00S3aHHOCTH IO BOC-
MMUTAHUIO JIETeH, a 3TO, B CBOIO OYepeb,

HE NPUBOJAUT K HACTYIUICHUIO FOpUANYEC-
CKUX TOCIICICTBUM JJIs npaBOHapylIun-

tens. [lepexiiaapiBaHMe aIMHHUCTpA-
THUBHOH OTBETCTBEHHOCTH Ha POJUTEICH
HECOBEPILCHHOJIIETHUX OKa3bIBaeT KOC-
BEHHOE BOCIUTATEIbHOE BO3ACHCTBHE
Ha HECOBEPUICHHONETHUX M yKa3bIBaeT
poauTensM Ha mpoOesl B BOCIHUTAHUHU.
OpHako HETaTHUBHBIE IIOCIEACTBHS, B
CIy4Jae COBEpIIEHHUS aIMHHHCTPATHB-
HOTO IIPaBOHAPYUICHUS, TOJKHBI HECTH
U caMu cyObeKThbl IPaBOHAPYIIEHUS IS
NpoGHUIAKTUKH COBEPLIEHUS IOBTOP-
HBIX NIPaBOHAPYIICHUH.

[lo HameMy MHEHHIO, LEJIECO0-
Opa3HO coueTaHME MNPUMEHEHUS Mep
BIMSHUS K  HECOBEPLICHHOJETHEMY
OIHOBPEMEHHO C aJMUHHUCTPATUBHBIM
B3BICKAHHEM K €T0 POAUTENSIM WX JH-
11aM, KOTOpble WX 3aMeHsoT. IIpaBa
00s13aHHOCTH IO HaJUIeKAIIeMy BOCIH-
TaHHUIO JieTell onpezeneHsl B CeMeiiHOM
konekce Ykpaunsl (manee — CKVY). Tak,
Hanpumep, cT. 150 «O6s3aHHOCTH pO-
JUTENeH 10 BOCIUTAaHUIO M Pa3BUTHIO
peOeHKa» ycTaHaBIUBaeT OOS3aHHOCTH
poauTened MO BOCHHUTAHUIO AeTed B
JyXe yBaXCHHUS K IpaBaM U cBoOoxam
IpYTUX JOfiel, TI00BU K CBOCH cembe,
cBoeMy Hapopy, cBoeil Pogune. Takxe
ponutenu oO0s3aHBI 3a00THTHCS O 3110-
poBbe pebeHKa, ero (U3UICCKOM, Y-
XOBHOM ¥ HPaBCTBEHHOM pa3BUTHH. Te
e 003aHHOCTH UMEIOT U IpyTHe JHIa,
BOCITUTBHIBAIOIINE JETeH, B YaCTHOCTH:
npuemHble poautenu (ct. 256-2 CKYVY)
U pomutenu-Bocnurarenu (cr. 256-6
CKY). VYcheiHOBIEHHE MPENOCTaBISET
YCBIHOBHTEIIIO IIPaBa M HAKJIAAbIBAET Ha
HEero OOSM3aHHOCTH OTHOCHTENBHO pe-
OeHKa, KOTOPOTO0 OH YCBIHOBHJI, B TAKOM
ke 00beMe, KOTOPBI HMEIOT POIUTEIH
otHOCcUTEeNbHO pebenka (ctT. 232 CKYVY).
A OIEeKyH, TONEYHUTENs O00SM3aHBI BOC-
MUTHIBaTh pebeHka, 3a00THTHCA O €ro
310pOBbE, (U3NUECKOM, IICHXUIECKOM,
IIyXOBHOM pa3BUTHH, OOECHEYNTH II0-
Jy4eHHe peOEHKOM IIOJIHOTO OOIIero
cpennero obpazoBanus (ct. 249 CKYVY)
[5]. Utak, MOXXHO yTBEpXKAATh, YTO, BbI-
IIEYyIIOMSHYTbIE IpaBa U O0SI3aHHOCTH
poaMTeNnel WM JIUL, UX 3aMEHSIOLINX,
COCTABIISIIOT CIICIHAIBHBIA TPaBOBOM
CTaTyc JAHHBIX JIML, TaK KaK HEHaJJe-
JKallee UCIOTHEHHE UMH 00s3aHHOCTEH
10 BOCIIUTAHUIO JETeH MpsSMO MM KOC-
BEHHO IIPUBOJIUT K COBEPUICHUIO ITPABO-
HapyLICHUH UX HECOBEPIIECHHOJICTHUMHU
netbMu. TakuM 00pazom, MpU yCIOBUH



MPUOOpPETEeHUsT JaHHOTO CTaryca poJu-
TEJIH W JIMIA, BRIMOIHSIONHE 00I3aHHO-
CTH N0 BOCHMUTAHUIO €TEH, BBICTYIAIOT
cyObeKTaMH aMHUHHCTPATHBHOW OTBET-
CTBEHHOCTH.

BeiBoabl. IIpoBenenHoe uccueno-
BaHHE IPABOBOTO CTaTyca HECOBEPIICH-
HOJICTHUX KaK CyOBEKTOB aJMHUHUCTpa-
THUBHOM OTBETCTBEHHOCTH JA€T BO3MOXK-
HOCTh YyTBEpXKAaTh, YTO WX aJMHUHU-
CTpaTWBHAs AEIUKTOCIOCOOHOCTh, KakK
OCHOBHOH TpH3HAaK CyObEKTa agMUHU-
CTPAaTUBHON OTBETCTBEHHOCTH, HMEET
HEeMoNHBIH 00beM, 4YTO, OE3yCIIOBHO,
BJIMSICT HAa HAa3HAYCHHE B3BICKAHUH U B
pAle caydaeB IPUBOIUT K MEPEXOAY al-
MHUHHCTPATUBHOW OTBETCTBEHHOCTH K
POIUTENSAM WU JTUIAM, UCTIOIHSIONIIM
0053aHHOCTH 0 MX BOCIHUTAHHUIO, YTO,
B CBOKO OdYepenb, BIEUYET 3a coOoil Ha-
CTyTJICHUE IOPUIMIECKUX MOCIEACTBHI
U1 IpaBoHapymuTens. [lostomy mpen-
CTaBJISIETCS 1eJIecO00pa3HBIM OJHOBpeE-
MEHHO C IpPUMEHEHUEM Mep aAMHUHHU-
CTPAaTUBHBIX B3bICKAHUNW K JHIaM, Ha
KOTOPBIX BO3JIaraercsi 00s3aHHOCTH MO
BOCIIUTAHUIO JeTed, MPUMEHATh Mephl
BOCITUTATEILHOTO BO3ACHCTBUS K CaMO-
My CYOBEKTYy MpaBOHAPYIICHUS.

Takxe yCTaHOBJIEHO, YTO IPUMEHE-
HHE MEp BIUSHHUSA K HECOBEPIICHHOET-
HUM, KoTopsle ompereneHsl B KYoAll,
ycrapenu, Hed(Q(EeKTHBHBI U HE ONpaB-
IBIBAIOT CBOCH IICIIH.

AKTyaJIbHBIM SIBIISIETCSI BOTIPOC 00
W3MEHEHUU Mep BO3JEHCTBHUS Ha HECO-
BEpLIEHHOJIETHUX JHL, KOTOpbIE SBISA-
I0TCS CyOBEKTaMU aIMUHUCTPATUBHOM
OTBETCTBEHHOCTH, IPUHUMAs BO BHUMA-
HHE OIBIT Pa3BUTHIX JEMOKPATUYECKUX
€BpPOMEHCKUX CTPaH.

[Io HamieMy MHEHUIO, 3TO JaCT BO3-
MOXXHOCTh pedopMHpOBATE M yCOBEP-
IIEHCTBOBATh TaKOW Ba)XHBIH HMHCTUTYT
aIMUHUCTPAaTHBHOTO 3aKOHOAATEIILCTBA,
KaKk aJMHHHCTPaTHBHAS
HOCTbh, YTO B JAJBHCHIIEM ITOJOKHTEIThb-
HO MOBJMSET Ha yMEHBIIEHUE KOJIHYe-
CTBa COBEPLUCHHBIX IPABOHAPYLICHHUHI
HECOBEPILEHHOJIETHUMHU JIULIAMHU.
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HOPMATHUBHBIE CIIOCOBBbI U MOJEJIN YCTAHOBJIEHUA
KOMIETEHIIUA OPTAHOB 'OCYIAPCTBEHHOM BJIACTH
N OPTAHOB MECTHOI'O CAMOYIIPABJIEHUSA

I0pnii TEOPTUEBCKMIA,
KaHAUOaT IOPUIUICCKUX HAyK, JOLICHT,
Ha4aJIbHUK TJIABHOTO YIIPaBJICHUSA FHOCTUIIUU B XapLKOBCKOﬁ obacTu

Summary

The article is devoted to the characteristic of the normative ways and models of establishing the competence of state Executive
and local self-government bodies existing in the world. Given the current trends in the reform of public administration, particularly
decentralization the conceptual deficiencies of a constitutional law of Ukraine, which relate to the administrative-territorial structure
and local self-government are highlighted. On the basis of competence establishment world models and given the corresponding
relations in Ukraine legal regulation state, the governance effective system formation ways at the territorial level and the need for their
incorporation into the Constitution of Ukraine are grounded.

Key words: competence, executive power bodies, local self-government bodies, normative methods, normative model.

AHHOTaIUA
Crarbs MOCBSIICHA XapaKTEPUCTHKE HOPMAaTHBHBIX CIIOCOOOB M MOZEJIel YCTaHOBJICHUS KOMIIETSHIIMH OPraHOB TOCYIapCTBEH-
HOU HMCMIOTHHUTEIHHON BIACTH W OPTaHOB MECTHOTO CaMOYIIPABIICHUS, CYMIECTBYIOMMX B Mupe. C yIeTOM aKTyaJIbHBIX TCHICHITUN
pedopMupoBaHusl MyOIMYHO BIACTH, B YACTHOCTH JICLICHTPAIN3AIINH, BBIICICHBI KOHIETITYalIbHbIE HEMOCTATKH KOHCTUTYIIMOHHOTO
3aKOHOJATENBCTBA YKPaWHBI, KOTOPHIC KACAIOTCSl aJMUHUCTPATHBHO-TEPPUTOPHUAIEHOTO YCTPOICTBA U MECTHOTO CaMOYIIPaBIICHHSI.
Hcxons u3 cymecTBYIONMX B MUPE MOJIEIEH YCTAHOBJICHUS! KOMIIETCHITUU M YYUTHIBAs COCTOSIHUE TIPABOBOTO PETYITHPOBAHUS COOT-
BETCTBYIOIIMX OTHOIICHU B YKpanHe, 000CHOBaHbI TyTH (GOpMUPOBaHUs 2P PEKTUBHOM CHCTEMBI YIIPABICHUs HA TEPPUTOPUATEHOM

YPOBHE 1 HEOOX0AMMOCTb €€ 3akperuieHus B KoHcTuTyuu YkpauHsl.
KiioueBble cJI0Ba: KOMIIETCHIMS, OPraHbl FOCYIAPCTBEHHOMN HCIOIHUTEIBHOMN BIACTH, OPraHbl MECTHOTO CaMOYIIpaBJIeHHs, HOP-

MaTHBHBIC CHOCOGI)I, HOPMAaTUBHBIE MOJECIIH.

Hocmnonka npoodJjemMbl. Ycremn-
HOE Pa3BUTHE YKPAUHCKOH TOCY-
JAPCTBEHHOCTH, KJIIOYEBOH IIENBI0 KOTO-
poro sBIsIeTCsl 00eCIeUeHHE peat3alum
KOHCTUTYLMOHHBIX MpaB, CBOOOA Tpa-
JlaH, TIPaB ¥ 3aKOHHBIX MHTEPECOB IOPHAN-
YECKHX JIMII, ONPEAENSeT HACTOATEIbHYIO
MOTPeOHOCTh (POPMHUPOBAHMSI, BHEIPCHUS
U OpraHu3aliy THOKOTO, OINEpPaTUBHOTO
TEPPUTOPHAIILHOTO M OTPACJIEBOIO yIpaB-
JICHUS. Ha PErMOHAJILHOM YpPOBHE. YKa3aH-
HOE TIPEAyCMaTpUBacT PEOPraHU3AILHIO
CIIOKUBIINXCS YTPABICHYECKHX CBS3CH,
XapaKTepHBIX Ui  LECHTPAIN30BAHHOTO
YIpaBiCeHHUs B HalpaBiICHUH TapMOHHY-
HOT'O COYETAaHHMS LIEHTPAIU3alluK U JICLCH-
TpaJIM3alliy ¢ IpUMaToM nocneanero. [pu
9TOM OOBEKTHas COCTABISIONIAs TPaHC-
(dopManuii yrnpaBleHYECKON JesITENbHO-
cTu OyzeT KacarbCsi Pa3sBUTHS OTACIBHBIX
TEpPUTOpHH, a CyObeKTHass — LIEHTpajb-
HBIX U TEPPUTOPHAIBHBIX OPraHOB IOCY-
JApCTBEHHON HCIIOJIHUTEIBHOH BIIACTH U
OpraHoOB MECTHOTO CaMOYIIPABIICHHSL.
Beigenennas  mpoOiema  SIBISIETCS
MIPOU3BOIHOI OT mpobieMsl GpopMUpOBa-
HUSI KOHCTUTYIIHOHHOW MOJIEJIA MECTHOTO
CaMOYIIpaBIIeHUs, KOTOpasi KacaeTcsi: BO-
MPOCOB 00beMa IMOJTHOMOUYHUI COOTBET-
CTBYIOIIMX OPTraHOB U UX pa3rpaHHYCHUs
KaK BHYTPH CHCTEMBI MECTHOTO CaMo-

YIpaBJIeHUS, TaK U 3a €€ mpeeaMi; KOH-
CTUTYLIMOHHOTO OIpEICICHUS] CTEeIeHH
CaMOCTOSITEIBHOCTH OPraHOB MECTHOTO
caMOyIpaBJieHHs. B CHCTEME MyOIMYHOI
BJAaCTH B IIEJIOM M Ha PErHOHAIBHOM
ypoBHe. Perienue stoil mpobiaeMsl npe-
ojIaraeT penieHue 1 psijia CMEKHBIX IPo-
OneM, B 9aCTHOCTH, TaKHX KaK OpraHu-
3alUsl B3aMMOCBSI3ed U B3aUMOJEHCTBUS
MEXIy CyOBEKTaMH YIpaBieHHS COLH-
aTbHO-DKOHOMHYECKHM Pa3BUTHEM OIpe-
JIEJICHHOM TEPPUTOPHUHU.

AKTYyaJIbHOCTb TeMbl HCCJIe]0BA-
Hus. ConepkaTelabHBI aHANIU3 TOHS-
THS HOPMATUBHBIX CIIOCOOOB M Mojelneit
YCTAQHOBJICHHSI KOMIICTCHIIMM OpPTaHOB
rOCYJapCTBEHHOHl BIIACTH M OpPraHOB
MECTHOTO CaMOYIpaBIICHHSI OIpeessieT
nerecoo0pa3HoCTh  OOpamieHuss K Ha-
CIIEINIO TIPEACTaBUTENEH JOPEBOIIONH-
OHHOW HayKd TOCYIapCTBEHHOTO IpaBa:
W.E. Aunpuesckoro, B.I1. be3zo6pa3osa,
A.Jl. T'paposckoro, O.0. DiixenpmaHa,
B.B. HBanosckoro, H.M. KopxkyHoga,
H.U. CaemmnwnkoBa, B.B. Coxoabckoro,
Bb.H. Yuyepuna. Jlorumuecku cBA3aHHOM
¢ mpobieMoii OIMpenesieHUus] CoaepiKa-
HUSl KOMIIETCHIMU SIBISIETCS Ipoliema
(dopMupoBaHus (QYHKIMH TOCyHapcTBa,
(yHKIMH TOCYIapCTBEHHBIX OpPTaHOB,
KOMIIETEHIINU TOCYAapCTBEHHOTO OpraHa,

KoTopyto ucciegosanu B.b. ABepnsHoB,
M.B. Barnaii, 10.I". Bapa6am, FO.I1. bu-
1k, A.b. Benrepos, /.M. Tonochu-
yenko, B.®. Iloropunko, A.A. Cenusa-
HOB, A.B. Ckpumniok, T.SI. XaOpuesa,
B.E. Yupxkun, B.H. llanosan u apyrue.
Henap crarbm — 00OCHOBAaTH MyTH
dhopmupoBannst 3)(HEeKTHBHONW CHCTEMBI
YIpaBlIeHHs] Ha TEPPUTOPHAIHHOM ypOB-
HE W HEOOXOOMMOCTh €€ 3aKpEeIUICHHU B
Koncturynum YkpanHsl, HCXOIS U3 CyIIe-
CTBYIOIIUX B MHpPE MOJENEel ycTaHOBIIe-
HUSI KOMIIETEHINH U YUUTHIBas COCTOSHUE
[PaBOBOTO PEryJIMPOBAHUS COOTBETCTBY-
IOLMX OTHOLIECHHH B YKpauHe.
N3i05xeHne 0OCHOBHOIO MaTepuaJia.
JleneHTpanu3anus Kak cnocod opraHusa-
MM ITyOIMYHOM BIIACTH JOJDKHA Ga3upo-
BaThCA Ha NPUHLUINAX CyOCHIAMAPHOCTH,
YTO TpEAroiaraeT peHieHHe BOIPOCOB
MECTHOTO 3HA4YEHUS IPEHMYIIECTBEHHO
OpraHaMyd MECTHOTO CaMOYIIPaBICHH
B COOTBETCTBHH C IPEAOCTABICHHBIMH
MOJTHOMOYHSMH U C y4eTOM HaJJIe)Kalle-
TO PEeCypcHOro obOecHedeHus, CrIocod-
HOCTh TOCYAAapCTBEHHBIX HMHCTHUTYTOB B
OTHOILICHUM BJIACTBOBAHMUS JOJDKHA OIH-
parbcsi Ha (yHIaMEHTAJIbHbIE IIEHHOCTH
BEPXOBEHCTBA MpaBa, NpaB 4YeJIOBEKa, a
pearbHOE HApOAOBIACTHE JOJKHO BBI-
CTynarh Kak KOHCTUTYLHMOHHO-IIPaBOBOH



pexuM  (QYHKIHMOHUPOBAHUS
ctBa. HoBBIi1 B3MIsi1 HA pa3BUTHE MOJCITH
JIELCHTpAIM3aluy  yOIMYHOH BiacTy,
(DYHKIMOHMpOBaHHE KOTOPOH Harpas-
JICHO Ha pEIICHHE BOIPOCOB Trocynap-
CTBEHHOT'O Pa3BUTHS HA OCHOBE COLIHAIIb-
HO-9KOHOMHYECKHX, JieMorpaduueckux,

rocynap-

HCTOPUKO-KYJIBTYPHBIX ~ OCOOEHHOCTEH
PETHOHOB W YKpawWHBI B IIEJIOM Kak He-
3aBHCHUMOTO, IIPaBOBOTO  TOCYyAapcTBa
MIPEAIoyaraeT pacCMOTPEHHE KOMITe-
TEHIIMU KaK KpUTepusl (QyHKIHOHUPOBA-
HUSl OPraHOB HCIIOJIHUTEIBEHON BJIACTH
U MECTHOTO CaMOyIpaBieHus. Takoii
MOAXOJ TMO3BOJISIET Y4YeCTh JUHAMHUYE-
CKUIl XapakTep sIBICHUH, 0003HAYaeMBbIX
YHHUBEPCATbHBIM TEPMUHOM «KOMIIETECH-
LU, KOTOPBIA OMpPEAEIseT CoAepKaHue
Y XapaKTep B3aMMOOTHOIICHUH B CHCTEME
OpraHOB TMyOJIWMYHOW BIIACTH, TpUIABAS
0OJIBIIIOE 3HAUYECHHUE COOTHOIICHHIO Bla-
CTECIIOCOOHOCTH W CyOCHIMApHOCTH H
TEM CaMbIM CO3/1aBasl YCIOBHS ISl yCTpa-
HeHHs1 AyOIMpOBaHMs U Tapajulenn3Ma B
NIESITENIBHOCTU OPTaHOB HCIIOMHHUTEILHOMN
BJaCTH M MECTHOTO CaMOYIPaBICHHS
MyTEeM MepepaclpeesicHns OTBETCTBEH-
HOCTH MEXY YKa3aHHBIMU OpPTraHaMH I10
00eCIeYeHHI0 aKTUBHOTO Y4acTHsl Hace-
JICHUsI, TIPOXKUBAOIIETO B PETHOHE. YKa-
3aHHOE OTPENENSIET JOKTPUHAILHOE 000-
CHOBaHHWE KITIOUYEBBIX MapaMeTPOB, KOTO-
pBI€ JTOIDKHBI OBITH ITOJIOKEHBI B OCHOBY
(hopMHpOBaHNSI CHCTEMHBIX H3MEHEHUI
NIEHCTBYIOIIET0 3aKOHONATENCTBA, Ha-
MPaBJIEHHBIX HAa KOHCTUTYIIMOHHO-TIPABO-
BYIO MOJICPHHU3AIMIO, COOTBETCTBYIOILYIO
KOHIICTIIIUH HApPOJOBJIACTHSI C OpraHW3a-
LIMOHHOM OCHOBOH JeLIeHTpaTu3aluu Imy-
OJIMYHOM BIIACTH.

C mo3uIuii CHCTEMHOTO IOAX0[a Ha-
yKa aJIMAHUCTPATHBHOTO IpaBa OKOHYA-
TEJIHHO HE OIPEJENCT KATETOPUI0 «KOM-
METEHIIUA», IMOCKOJIBKY TPUMEHSITUCH
pa3NnuYHbBIe KPHUTEPUH OIpENeIICHHus ee
COZIepP)KaHMSI M WCIOJIb30BaHUS B Hayd-
HBIX WCCIIEIOBAaHUSX M B JEHCTBYIOIIEM
3aKOHOMATEeNbCTBE. JluanekTuka ooIe-
CTBEHHBIX TpaHcopManuii MO3BOJISIET
c(hopMHpPOBaTh MPEICTABICHUE O KOMIIE-
TEHIIMU OTHOCHUTEJIBHO Pa3HbIX CyObEKTOB
MyOMMYHOM BJIACTH: OPraHoB Trocyaap-
CTBEHHOW BJIACTH U OPraHOB MECTHOTO
camoympasienus. [Ipu atom cnenyer yka-
3aTh Ha MOCTETICHHYIO 3BOJIIONUIO B3TIISA-
JIOB Ha KOMIIETCHIIMIO YKa3aHHBIX Opra-
HOB ¥ TIEpEeXON OT KaTerOpHYHBIX CYyXK-
JIeHHH K OoJjice TMOKHMM ITOJIXOAaM, XOTS
CYIIHOCTHBIE TIPOIECCHl  MPUMEHEHHS

KOMIICTEHIIMH CyOBbeKTaMH IyOIMYHON
BJIACTH €I1le He OBbUIH MO/IBEPTHYTHI Hay4-
HOMY aHanu3y. B Takom KoHTekcTe HOp-
MaTHBHbIE CIIOCOOBI U MOJIENIM YCTAHOB-
JIEHUs! KOMIIETEHIIUN Ha MECTHOM ypPOBHE
YIPaBICHUS CTAHOBSATCS IPEAMETOM KpH-
TUYECKOTO aHaJIN3a, Pe3yNIbTaThl KOTOPO-
TO MOTYT OBITh YYTEHBI IIPH NOCTPOCHNUHT
TEOPETUYECKUX KOHCTPYKIUI KOMIIETCH-
IIUHM OPTaHOB TOCYJapCTBEHHOI BIACTH H
OpPraHOB MECTHOTO CaMOYIpaBJICHHS Kak
CyObEKTOB M YYaCTHHMKOB YIIpaBJeHUE-
CKOH JIeSITEJIbHOCTH Ha MECTHOM (peruo-
HaJIbHOM ypOBHe).

HopmaruBHble cnocoObl ¥ Mozenu
YCTaHOBJIEHUs KOMIIETEHIIUU OPraHOB Io-
CYIApCTBEHHOW HCIIOJIHUTENFHON BIacTH
U MECTHOTO CaMOYTIPABJICHUS 3aBHUCST OT
MOZIEII MECTHOTO YyIpaBieHHsA. Tak, B
CTpaHaX aHITIOCAKCOHCKOTO TpaBa OTHUM
W3 HCTOYHUKOB ITOJTHOMOYMH MECTHBIX Op-
TaHOB SBISIIOTCS Cy[COHBIE NPEIEIeHTHI,
KOTOpBIE B 3HAYMTENHHOM CTENEeHU pery-
JHMPYIOT U KOHKPETU3HPYIOT KOMIIETEHLIUIO
MECTHOTO YIIPaBIICHUs, KOTOpasl yCTaHaB-
JIMBAeTCS aKTaMM MapiaMeHTa. 371ech ObLI
YTBEPXKJECH MPUHLUI «IO3UTUBHOTO» pe-
TYIUPOBAHUS AESTENbHOCTU MECTHBIX Op-
TaHOB, B pPaMKaX KOTOPOTo 0ObEeM IIOJHO-
MOYHMH TIOCIEIHUX YCTaHABIMBACTCS IIy-
TeM HOIPOOHOTO NEPEUHCIICHNS UX TIPaB 1
00s13aHHOCTEH. MeCTHBIE BIACTH TpaIUIH-
OHHO MIMEIOT TIPaBO OCYIIECTBIISITH TOJIHKO
Te NEWCTBHUS, KOTOpHIE HETOCPEACTBEHHO
MpeIyCMOTPEHBl 3aKOHOM. B mpoTnBHOM
cllyyae Takue JIeWCTBHS MOIIM OBbITh NPU-
3HaHbl COBEPLICHHBIMU C IPEBBIIEHUEM
MOJHOMOYMH, T.€. TPOTUBO3aKOHHBIMH
(npunnun ultra vires).

VYkazaHHBIMH HOPMaTUBHBIMH CHOCO-
06aMu ¥ MOJIETISIMU BBICTYHAOT: 1) KOHTH-
HeHTaJbHas (ppaHIly3cKkas), XapaKTepHast
U1 OONBIIMHCTBA CTpaH MHUpa (KOHTH-
HeHTanbHas EBpoma, ¢paHKos3bYHAS
Adpuka u 1p.), CMBICT KOTOPOH COCTOUT
B COYETAaHWH MECTHBIX IPEICTaBUTEIb-
HBIX W WCIOJHUTEIBHBIX OPraHOB M Ha-
3HAUaEMbIX U3 LEHTpa MpeAcCTaBHTENEH
TOCYJapCTBEHHOH aJIMUHHCTPAllid Ha
MECTaxX, KOTOpBIE OCYILECTBISIOT Haj-
30p 3a JAEATEIBHOCTBIO MECTHBIX Op-
TaHOB, a TaKXe BBIIOIHAIOT (YHKLUH
0O0IIEroCyIapCcTBEHHOTO — Xapakrepa; 2)
MOZETh «HETaTHBHOTO» PETYIUPOBAHHS
IMOJJTHOMOYHUM MECTHOM BIIACTH, COITIACHO
KOTOPOMY HOCJEIHSSI MUMEeT IPaBo OCY-
IIECTBIISITh TaKWe MEHCTBHS, KOTOpEIE
IpsSIMO HE 3alpelieHbl 3aKOHOM W He 3a-
KpeIUIeHbl 32 KAaKHUMH-THOO JIPyTUMH
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opraHamu (B 4aCTHOCTH, COIJIACHO II. 2
cT. 104 Koncruryuu Yexun 1992 1, m. 2.
cT. 28 OcnoBnoro 3akona ®PI"). Pasuura
MEXK/Ty JBYMs MOZCJISIMH HE UMEET TIPHH-
LUMUAJIBHOTO XapaKTepa, MOCKOIbKY OHH
OCHOBAaHBl Ha TOJOOHBIX NPHHIUIAX,
B YAaCTHOCTH Ha IPHUHIOUIE CyOcuanap-
HOCTH, YTBEpAUBILIEHCS B €BpONEHCKOU
COIMANBHON (rtocouu eme B CperHue
BEKa, XOTS K aKTUBHOH €ro peam3anuu
MepelnId JIMIIb BO BTOPOW IIOJIOBHHE
XX Beka. CorracHO JaHHOMY HpPWHIIN-
Iy OCYILECTBICHHE IyOIMYHO-BIIACT-
HBIX TOJHOMOYHMI JOJDKHO BO3JIArarbCs
Ha OpraHbl BIacTd, Hanbosee OIHM3KHE K
rpaklaHaM, ¥ B KOMIIETEHIIMIO BBILIECTO-
AIIMX OPTaHOB JOJDKHBI TIEPEiaBaThCs TE
BOIIPOCHI, KOTOPBIE HE MOTYT OBITH OoJiee
3¢ GEKTUBHO PENICHBI HA HIDKEIISKAIIEM
ypoBHE; 3) «COBETCKash» MOJEINb, Xapak-
tepHas g Coserckoro Coro3a U Ipyrux
CTpaH «MHPOBOH CHCTEMBI COLIHAITU3MAY,
a TakXe JJIS OTAETBbHBIX CTpaH, KOTOPhIe
Pa3BHBAJINCh U OPUCHTHPOBAINCH HA CO-
LUAJIUCTUYECKYI0 nepcrekTuBy (Kuraid,
Ky6a, Cesepnas Kopes, BrerHam), mo
KOTOPOH IPOBO3IVIALIEHO IOJHOBIACTHE
MpeCTaBUTEIbHBIX OPTaHOB (COBETOB) Ha
COOTBETCTBYIOIIEH TeppuTtopuu; 4) mepe-
XOIHAs MOJENb, KOTOpasl peaan3yercss B
VYKpanHe M XapaKTepH3yeTCs yperynu-
pPOBaHHEM BOIIPOCOB, B YACTHOCTH MECT-
HOTO ympasieHus, KOHCTHUTYyIMOHHBIM
JIOTOBOPOM 00 OCHOBHBIX TPHHIUIAX
opranm3anui U (QyHKIMOHHPOBAHHS TO-
CYIapCTBEHHOW BJIAaCTH M MECTHOIO ca-
MOYIpaBJIeHus B YKpauHe Ha IEepUO 10
npuHATUs HOBOM KoHcTUTyMu YkpauHbl
ot 08.06.1995, BnocnencTBuu — NpUHS-
tueM Konctutynum VYkpaunbsl 28 HIoHsS
1996 roma u mocnenyouMu Tpanchop-
MaIysIMHU NIPEUMYIIECTBEHHO IOJIUTHYE-
ckoro coxepxanus. [IpaBoBoe perymmpo-
BaHHE KOMIICTEHIINH OpPTaHOB MECTHOTO
CaMOYIIpaBJICHNSI OCHOBAHO Ha IOJOXKH-
TEIILHOM CII0cO0e ee YCTaHOBKH C dJle-
MEHTaMH HETaTUBHOTO PpeTyIHPOBAaHUSI.
OcCHOBHasl 4acTh IOJHOMOYHMH IO pery-
JMPOBAHUIO KOMIETEHIIMH COCPEIOTOYe-
Ha Ha OOIIErocylapcTBEHHOM YPOBHE, a
MIOJIHOMOYHSL TEPPUTOPHAIBHBIX OOIIMH
B ONpEJeJIeHNH KOMIIETCHIIMH OpraHoB
MECTHOTO CaMOYIpPAaBJICHHs CYyILIECTBEH-
HO OTPaHMYEHBI M HOCAT HMPOHU3BOIHBII
XapakTep OT 00IIerocyjapcTBEHHbIX.
3aKOHOJATETBCTBO OoJNIBIIMHCTBA
TOCYIapCTB COBPEMEHHOTO MHpa B TOI
WA WHOH (opMe pasienseT IOIHOMO-
YHsi OPraHOB MYyOJIMYHOM aJaMUHHCTpa-
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UM Ha oOsi3aTenbHble U (aKyIbTaTUB-
Hble (100poBOsBHBIE). K 00s3aTenbHBIM
MOJIHOMOYHSIM OTHOCSTCS, KaK MpaBHIIO,
KM3HEHHO Ba)KHbIE JUII MECTHBIX KOJI-
JIEKTUBOB BOIIPOCHI, KOTOPHIM MPUAAETCS
00IIEerocy1apCTBEHHOE 3HA4YeHHE: TO[-
Jep)KaHHue OOLIECTBEHHOTO IOpSAIKa H
0€30TacCHOCTH; OpPraHN3aIHs JOIIKOIBHO-
r0, HaJaJIbHOTO, @ MHOTJa M CPEIHEro 00-
pa3oBaHMs HacelleHWs (BKIIOYas Conep-
JKaHWE MIKOJBHBIX TIOMEUICHUH, TEeTCKUX
CaJioB, CIEHUAIM3UPOBAHHBIX YyUYpeXK/ie-
HUIl U1 JeTei-UHBaJIMIOB), TEPPUTO-
pHaNbHOE IUIAHUPOBAaHWE, YIIPABICHUE
3eMJICTIONb30BaHUEM, ITPOTHBOINOXKAPHAS
OXpaHa, BOJIOCHaOXXeHHE, KaHalIu3auus,
cOpOC CTOYHBIX BOJ, YTHIN3ALHUSI KOMMY-
HaJIBHBIX OTXOJOB, KOHTPOJb 3a 3arpss-
HEHHEM OKpYKaIOIIeH Cpeapl, OXpaHa
30POBBSI, DKCIUTyaTalusl CaHUTAPHBIX
yapexaeHul, oOecredeHne HaceleHus
JIEKTPUIECTBOM, Ta30M M TEIJIOM, OCBe-
mieHne W yOOopKa YIHUI, perylnnpoBaHUe
JIOPOXKHOTO JBM)KCHUS, COIEpIKaHUE J0-
pOI, KOMMYHAJIbHBIX KJIaa0MIl, OpraHu-
3aIMsl PUTYaJIbHBIX YCIIYT, pa3BUTHE TOP-
TOBJIM M PHIHKOB U T.IL.

Omnpenenenne 00s3aTeNnbHBIX U (a-
KyJBTaTUBHBIX (JOOPOBOJIBHBIX) MOJHO-
MO4YHil OPraHoB IMyONUYHOHN aAMHHUCTpA-
[IMH OCYIIECTBIISIETCS] HA OCHOBAHNH y4eTa
MIPaBIJI MX YCTAHOBJIEHHS, MPEIUTOKEHHBIX
npaBoBoi gokTpuHOH (A.M. Yepkacos [1])
1 B 3aKOHOJIATENIECTBE Psifa 3apyOeyHBIX
rocymapcTB. K o0s3aTebHBIM  ITOJTHOMO-
YUAM BXOIAT, KaK IPaBWIIO, >XM3HEHHO
Ba)KHBIC JJI1 MECTHBIX KOJUIEKTUBOB BO-
MPOCHI, KOTOPHIM TPHUAAETCS OOLIerocy-
JApPCTBEHHOE 3HAaYeHHE, a UX o0beM, 3a-
KPEIUICHHBIH 3aKOHOM, MOXKET 3aBUCETh OT
KOJIMYECTBA HACEJICHUS COOTBETCTBYIOIIICH
TEpPUTOPHANBHON eMHUIIBI (Ha TIpuMepe
3aKkoHOfarenbcTBa Benecyaisl, Mcnanum).
QakybTaTUBHBIE TOJTHOMOYUS pPean3y-
IOTCS MECTHBIMH OpraHaMH [0 CBOEMY
YCMOTpPEHHIO, B 3aBUCHMOCTH OT (DMHAH-
COBBIX BO3MOKHOCTEH nocnequux. K Hum
YaIe BCEro OTHOCATCS Pa3lIMUHbIC BHIBI
00CITyKMBAaHHS HACEJICHHS 1 OpraHU3aLus
€ro JI0cyra, a CTaHIapThl GPaKyIbTaTUBHBIX
yCIIyI, KakK IIpaBHJIO, pa3palbarThIBaroTCs
HETOCPEICTBEHHO Ha MecTax. KoHcTHry-
LIMOHHOE 3aKOHO/ATEJbCTBO DPsifia CTPaH
(ABctpusi, OPI, Ounnsanmus, Yexus,
SlmoHust) BBIAETAET W TaK Ha3bIBAEMYIO
«JIENIETUPOBAHHOE» (TTOPYUIEHHOE) KOMITE-
TEHIIMIO MECTHBIX OpraHOB, ONM3KYIO ITO
(yHKIMOHATIPHOMY Ha3HAYeHUIO 00s13a-
TEITLHBIM TTOJTHOMOYHSIM.

B Vkpaune npu HOpMHpPOBAaHUU
KOMIIETEHIIUM OPraHOB HCIIOJIHUTEIb-
HOW BIIaCTH M OPTaHOB MECTHOIO CaMo-
yIpaBIeHUS] UCIOJIB3YIOTCS TPU CIIOCO0a
YCTAHOBJICHUS! KOMIIETEHI[UH, B YacCTHO-
ctu: 1) myTeM permamMeHTaluy MepedHs
MOJIHOMOYUI OPraHOB TOCYJapCTBEHHOU
BJIACTH B chepe MECTHOTO caMoyIpaBie-
HHS; 2) IyTeM ONpefelieHHs IPeAMETOB
BEJICHUSI MECTHOTO  CaMOYIIPaBIICHUS;
3) myTeM 3aKperieHns] BO3MOXXHOCTH Ha-
JIeJIEHHs. OPraHOB MECTHOIO CaMOYIIPaB-
JIEHUSI OTAENBHBIMU TOCYNAapPCTBEHHBIMHU
noaHoMounsMu. [Ipu 3ToM opransl MecT-
HOTO CaMOYIpaBIICHHUs SBISIFOTCS OTHOCHU-
TENbHO ABTOHOMHBIMM IIPH peaTu3aLul
COOCTBEHHBIX U JEIETHPOBAHHBIX MOJTHO-
MOYMH, YYUTHIBAas B3aUMOCBS3b BBINOJ-
HSeMBIX UMM (YHKUME ¢ QyHKIHAME
rocylapcTBa U B MHTEpPECAaX HACENICHUs,
IPOKMBAIOIETO HAa COOTBETCTBYIOILEH
TEPPUTOPHH.

[IpeaMeTs! BeneHHUsST MECTHOTO CaMo-
yIpaBleHHsl B YKpaHHEe UMEIOT JBOHHYIO
MIPUPOIY — BOIMPOCHI MECTHOTO 3HAYECHUS
1 OT/IEJIbHBIE TOCYIapPCTBEHHBIE IIOTHOMO-
4Hs, KOTOpble UM nepeaatorcs. K nepBbim
OTHOCSATCSI BOIIPOCHI, KOTOPBIE YKA3bIBAIOT
Ha XapakTep y4acTHs B pa3BUTUU HKOHO-
MUKH, COLMAJIBHOM, KYJIBTYPHO#H cdepsl
Ha COOTBETCTByIOHIeH Teppuropuun. Mx
pelIeHne 0TpaXkaeT KOHIIEHTPHPOBAHHYIO
(bopMmyity yuacTus, KOTOpasi COAEPXKUT CO-
BOKYIHOCTHh KOHKPETHBIX MOJIHOMOYHH 1
nerctBuil. MIx BbIOOp — Ha ycMOTpeHue
MECTHOTO caMoylpaBiieHHs. B aTHx pam-
Kax BBbIAENEHBl JHIIb TPH KOHKPETHBIX
MOJTHOMOYHSI, KOTOPBIE OCYIIECTBIISIOTCS
MEPUOANYECKU: YTBEPXKAECHUE U U3MEHe-
HHE YCTaBa TEPPUTOPUAIBLHOW OOLIMHBI,
YTBEpKJCHHE MECTHOro OloKeTa, ycra-
HOBJICHME MECTHBIX HAJIOTOB U COOpOB.
[loaHOMOYMS OpraHOB MECTHOTO CaMo-
yIpaBleHUs, IepefaBaeMbIX Trocyaap-
CTBEHHBIMH OpraHaMH, Kacarorcs cdep,
rae (yHKIHOHAJIbHAs COINIACOBAHHOCTD
U €IMHCTBO JESTEIIbHOCTH ONPEEIISIOTCS
MOTPEOHOCTSMHU UX LIEIOCTHOTO (DYHKIHU-
OHHUPOBaHUs B MacIITabe CTpaHbl U UHTE-
pecamu oOecreueHus mpas u cBoOOI.

I'maBHBIM HEZOCTATOK 3aKOHOAATENb-
cTBa YKpauHbl B chepe MECTHOro camo-
YOpaBICHUS HMEET KOHIETITyaJlbHBII
xapakrep. B 0CHOBy KOHCTHTYLHOHHO-
IIPaBOBOTO PEryIMPOBAaHMS MECTHOTO Ca-
MOYIpaBJIeHHs B YKpauHe OblI MOJIOKEH
ycTapeBIIMH MOAXOA K MECTHOMY CaMo-
ynpasieHuto (6a3upoBaycs IMpeuMylie-
CTBEHHO Ha KOHIIENIUH JIHOepabHO-Ie-

MoOKparu4ieckoro rocygapcra XIX Beka.)
KaK K ()eHOMEHY, KOTOPBIil TPOTHBOCTOUT
TOCYAapCTBEHHOMY  YIPAaBJICHUIO, YTO

MPEAONPESTUIO  HU3KYI0 I(PPEeKTHB-
HOCTb BCEH CUCTEMBI YIIPABICHUS Ha Me-
cTax. 3aJI0)KCHHBIIl B YKPaWHCKOM IpaBe
MOAXOA K MECTHOMY CaMOYIIPABICHHIO
KaK K OIPEeAeIeHHOI! ITyOIMIHOH, B TO XKe
BpeMsl HETrOCYAapCTBEHHOM BIIACTH, C OII-
HOU CTOPOHBI, CIIOCOOCTBOBAI IpEBpaIle-
HUIO OPraHOB MECTHOTO CaMOYIIPaBICHH
B (haKTHUECKH 0E3BOJIbHBIC MHCTUTYTHI, a
C IpyToii, — 0CIa0IIs1 KOHTPOJIbHBIE T10JI-
HOMOYHMS BBIIIECTOSIIUX BJIACTeH MO OT-
HOIICHUIO K MECTHOMY CaMOYIIPABIICHHUIO.

Koncrutynust VYkpauHbl COREPKUT
psan mpoGenoB M HeONpeneNeHHOCTei
OTHOCHUTEJIBHO  aJMHUHUCTPATHBHO-TEP-
PHUTOPHATIBHOTO YCTPOWCTBA M MECTHO-
TO CaMOYHpaBJICHHUS, B YaCTHOCTH: BO-
MIEPBBIX, OTHOCUTEIHHO HECOBEPIIIEHHOTO
OTIpENeNICHNs] TEePPUTOPHATIBHON OCHO-
BEl OPraHOB HCIIOJHUTEIHHOW BIACTH H
OpPraHOB MECTHOIO CaMOYIIPaBICHUS H
MPOTHBOPEYMBBIX IPABOBBIX KOHCTPYK-
I, KOTOPBIE IPUMEHSIOTCS; BO-BTOPBIX,
OTHOCHUTEIBHO OTCYTCTBHA HEOOXOnH-
MBIX M JIOCTaTOYHBIX IPABOBBIX HOPM
Uil 00pa3oBaHUs YETKOM Hepapxuye-
CKOH CHCTEMBl aJMHUHUCTPATHBHO-TEP-
PHUTOPHATIBHOTO YCTPOMCTBA; B-TPETHUX,
OTHOCHTETIPHO HEBO3MO)KHOCTH CO371aTh
CHCTEMY MECTHOTO CaMOYIpaBICHHS IO
BCell TEppUTOPUH TOCYAAPCTBA C YETKUMK
1 00ecnedeHHBIMH pecypcaMy ITOJTHOMO-
YUAMH OpPraHOB MECTHOTO CaMOYIIpaBlie-
HHS; B-YETBEPTHIX, OTHOCUTEIBHO KOH-
(DITUKTHOCTH B CUCTEME BIIACTH Ha yPOBHE
PErHOHOB, PailOHOB M TEPPHUTOPUAIIBHBIX
OOILIMH.

BoiBoawl. [lpu ¢dopmupoBanuu 3¢-
(DeKTUBHOW CHCTEMBI YIpaBICHUS Ha
TEPPUTOPHATGHOM YpPOBHE U €€ 3aKpe-
wieHur B OCHOBHOM 3aKoHE HEOOXOAUMO
TapaHTUPOBATh ONTHMAJBHOE COYeTa-
HUE B CTpaTeTHH IyOIMYHOTO yIpaBile-
HUSL OOIIEroCyIapCTBEHHBIX HHTEPECOB
U HMHTEPECOB PErHOHAJIBHOTO Pa3BUTHS,
HE NPENOCTaBIAA IIPU 3TOM IpeHMylle-
CTBO HM oznHOMYy u3 HuX. CozepiaHue
UHTEPECOB  PETHOHAIBHOIO  Pa3BUTHSA
HAaXOIUT CBOE ONOCPENLOBAHHOE BOCIIPO-
u3BeJeHNEe B (OPMUPOBAHUH OTHOCH-
TEJIbHO AaBTOHOMHBIX TEPPHUTOPUAIIBHBIX
oOpa3zoBaHuil, MyOIMYHOE YIIpaBIECHUE
KOTOPBIMH TTOJYNHEHO KOHCTUTYIIHOHHO
OTIPENIeTICHHON IeNN Pa3BUTHS Tocyaap-
CTBa. OTH TEOPETUYECKUE ITOJIOKEHHS
JIOJDKHBI OBITH OCHOBOHM (hOPMHUPOBAHUS



KOMITETEHLIUU OPIaHOB roCydapCTBEHHOMN
BJIACTU M OPraHOB MECTHOI'O CaMOYIpaB-
JICHUs1 KaK CyObEKTOB, OCYIIECTBISIONINX

YIPaBIEHYECKYI0 JEATEeIbHOCTh, CYII-
HOCTb M OCOOCHHOCTH KOTOPOH BBITEKAIOT
U3 COZICPIKaHMS UCTIOJIHUTEIIFHON BIACTH
U MECTHOT'O CaMOYIPaBJICHHSI.

OCHOBY METOJOJIOTHYECKOTO  T10[-
X0la K ONpPECICHHIO KOMIETCHIMH Op-
raHoB MyOJMYHOW BJIACTH COCTABISCT
MOCTOSIHHBI aHAJIU3  «I0CTAaTOYHOCTH
KOMIICTEHLIMH B COOTBETCTBHHU € 00bEMOM
ee CTPYKTYPHBIX COCTaBISIOIMX (3a/1ad,
(YHKIUMIA, KOMIETEHIIMH H T.H.), YTOOBI
COOTBETCTBYIOIMH CYOBEKT IyOIMYHON
BJIACTH MMeJ BOSMOXXHOCTH JI€HCTBOBATh
UCKIIIOYUTEIBHO B paMKaX 3aKOHOB M IO
MHHUMYMY TNPUMEHSATH JUCKPELMOHHbIE
BO3SMOXKHOCTH B YIPABJICHYECKOI jesi-
TenbHOCTH. CyTh  METOAOJIOTHYECKOTO
MOJIXO/Ia 3aKJIIYaeTcs B OIPEICICHUH
(hOpMyITBI KOMITETEHIIHH, YYUTHIBAOIICH
pe3yJbTaThl YKa3aHHOTO AaHalli3a, OIlHU-
pasch Ha CTpaTernyeckyro neib sddex-
TUBHOTO YIPABJICHUS U BbIABICHHS 3aKO-
HOMEPHOCTEH B PEryJIMpOBaHUH KOHCTH-
TYLMOHHO-IIPAaBOBBIX OTHOLIECHHUH, CBS-
3aHHBIX C «KOMIIeTeHIHern». KoHuenmus
«Pa3yMHOTO 3aKOHOJATENIbCTBA» JOJDKHA
OBITH OCHOBOI HOPMATHMBHOIl pernameH-
TalMU TIpoliecca JeLEHTpalIn3alnm, Ko-
TOPBIA TIpeAyCcMaTpUBaeT COIIACOBAaHHUE
C KOHCTHTYIIMOHHBIMH TPEOOBAHHAMH H
obecrieueHre MpruMara MECTHOTO CaMo-
YIpaBJICHUS C PallHOHAIBHO OrpaHHYCH-
HBIM PAaCIIOpsDKEHHEM pecypcaMu (B TOM
quciie — GUHAHCOBBIMU) HA COOTBETCTBY-
IOIICH TEPPUTOPHH.

CnmcoK HCNOJIb30BAHHON JUTEpa-
TypbI:

1. UYepkacoB A.1. MectHOe ympaB-
JeHHe B KOHCTUTYIIMOHHOM MEXaHU3ME
cTpaH coBpeMmenHoro mupa / A.M. Yepka-
coB. — M. : FOpnutundopm, 2014. — 192 c.
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Summary

The comparative and legal analysis of the term «marriage» in canon law and the
Family Code of Ukraine is made, the procedure of formation of legal framework
of regulating the solemnization of marriage is discussed, the main differences
between state and church solemnization of marriage and differences between the
registration procedures are determined. The correlation of the concept of ,,marriage”
is examined. The amount of influence of a church on solemnization of marriage,
understanding of the concept of ,,marriage” as a legal, spiritual and ethical category
is also determined.

Key words: marriage, couple, Family Code of Ukraine, canon law, capacity to

marry.

AHHOTAIMSA

OcyIecTBIIeH CPaBHUTEIHHO-TIPABOBOM aHAIN3 MOHATHS «Opak» COrTacHO KaHOHU-
yeckoMy mpaBy u CemMelHOMY KOJeKcy YKpauHbI. PaccMOTpeH MOpsIOK CTaHOBICHHUS
NPaBOBOTO MEXaHW3Ma PErylInpOBaHUS 3aKIIOUEHUs Opaka, OmNpeeseHbl OCHOBHbBIC
pasHOIIIaCHsI MEK/Ty TOCYIapCTBEHHBIM 1 IIEPKOBHBIM 3aKJIIOYEHHEM OpaKa U pa3innaus
Mexy perucrpaiueil. OnpezneneH o0beM BIMSHHS LEPKBU Ha 3aKiIoueHue Opaka, 1no-
HUMaHHE MOHATHA «Opak» Kak NMpaBOBOW M JyXOBHO-HPABCTBEHHOW KaTeropuu. Bax-
HOCTB PaCCMOTPEHHS 3TOH MPpoOIeMBI 00YCIIOBIICHA pa3HOIIIACHSIMH, KOTOPhIE BO3HUKA-
0T B [IPOIIECCE 3aKIIOUCHNUS OpakKa 1o ceMEeHHOMY 3aKOHOJATeNILCTBY YKPAUHbI U KaHO-
HUUYECKOMY IIPaBy, a TAKXKE POJIbIO U BIMSHUEM LIEPKBU KaK COL[MAIbHOIO MHCTUTYTA Ha

TMOPpAAOK €ro 3aKJI0UCHUS.

KnioueBnle cioBa: Opak, cynpyru, CeMelHBIN KOZEKC YKpanHbI, KAHOHHIECKOE

NpaBo, IPaBOMEPHOCTH OpaKa.

Formulation of the problem. Under
the influence of modern develop-
ment of legal relationships and the emer-
gence of the new ones a research focuses on
the impact of spirituality and understanding
of a church as a social institution, its role in
all spheres of a society, on understanding
the concept of ,,marriage” in particular. The
interpretation of the concept of marriage by
the church is a socially important element
for understanding the importance of such
phenomenon for people and a society as a
whole. Today it is clear that the formation
of modern family law was influenced with
canon law through the prism of religion as
a part of the formation of legal awareness
of citizens. Thus, the comparative and legal
analysis of the concept of ,,marriage” due to
the norms of canon law and the Family Code
of Ukraine (FCU) makes it possible to iden-
tify differences and the influence of a church
on realizing the importance of marriage.

Canon law, being today a spiritual
analytics, has very deep roots. At the same
time, the place of canons in the state is in-
significant. Government policy is aimed
at meeting various strategically important
interests, but not at strengthening the legal
culture of a society. There is the reason to
assert the blatant disregard of basic prin-
ciples of morality, absence of a specific
system to restore human and spiritual val-
ues of a society. The appeal to canon law
updates the examination of the depths of
Scripture as a source of regulatory models
that have influenced the formation of the
modern legal culture [1, p. 41].

Topicality of the research. The impor-
tance of consideration of this problem is due
to differences arising during solemnization
of marriage by family legislation of Ukraine
and canon law and the role and influence of
the church as a social institution on the order
of its solemnization.
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State of the study. The theoretical ba-
sis of the study of such range of problems
is the works of such outstanding research-
es as Z.V. Romovska, Ju.l. Sem’onov,
L.M. Baranova. V.I. Borysova, [.V. Zhy-
linkova, V.F. Opryshko, F.P. Shul’zhenko,
O.S. Olijnyk, V.V. Luts, R.B. Shyshka,
S.V.Fursa, O.B. Hryniak, V.S. Hopan-
chuk, O.I. Kharytonova, V.K. Antoshkina,
D.S. Borminska, [.V. Spasibo-Fat’eieva,
L.V. Krasytska, Ju.A. Baliuk, etc. How-
ever, comprehensive comparative and
legal studies of canon law and family leg-
islation were not carried out, indicating
the urgency and importance of a chosen
research topic.

The aim and objectives of the study
are to expand the concept of ,,marriage” in
canon law and the Family Code of Ukraine,
to investigate differences in the procedure
of solemnization of marriage by canon law
and the Family Code of Ukraine, to carry
out comparative and legal analysis secular
and religious marriage.

Presentation of the basics. Among a
huge variety of public relations regulated by
the legislation of our state, you can select the
scope of rather complex human relations,
namely marriage relations, based on sol-
emnization of a marriage. According to the
Article 21 of the FCU a marriage is a family
union of a man and a woman registered in
the body of registration of civil status acts
(RCSA). Family legislation provides that a
family living of a woman and a man without
amarriage is not a ground for the emergence
of the rights and responsibilities of spouses
among them. On the grounds of a marriage
a family is created. In Ukraine a marriage is
recognized valid if it is properly registered.
One of the principles of regulation of family
relations is recognizing a marriage contract-
ed only in government bodies of registration
of civil status acts. This principle is based
on the constitutional principle of family
protection by a state (art. 51). The state is
interested in strengthening and stability of a
marriage, and therefore controls its solem-
nization and termination and protects only
the marriages contracted in the bodies of
RCSA. With the registration act a state con-
firms that this alliance receives public rec-
ognition and protection as the one that meets
certain requirements [2].

Only registered in the bodies of RCSA
a marriage creates legal consequences. Just
from the date of state registration of a mar-
riage, the couple gets a set of mutual rights
and obligations, and a child born after the

state registration of a marriage is considered
to be born in a marriage.

A document confirming a marriage is
a marriage certificate (a sample of which
is approved by the Cabinet of Ministers
of Ukraine), issued by the Department of
RCSA. 1t has evidential meaning and con-
firms that the person has definite subjective
rights, such as receiving alimony, pensions,
housing or inheritance rights.

In contrast to the state contracting of
marriage church solemnization and regis-
tration of a marriage is held by canon law
and Christian rituals. A bride and a groom
on their own are entitled to a wedding in
the church. After the wedding ceremony the
priest gives a church wedding certificate.
But a state and a church do not cooper-
ate because there is no legal basis for state
recognition of the validity of the wedding
certificate. As the law recognizes only reg-
istered (civil or secular) marriage contracted
in bodies of RCSA, public attendance in the
actual marital relationship or solemnization
of their marriage by religious ceremony is
a personal matter of every citizen, but does
not entail any legal consequences of legal
marriage. Setting the obligatory state regis-
tration of a marriage means that the actual
marriage relationship, no matter how long
they last, are not marriage in the legal sense
and do not give rise to legal consequences.

There is no secret that in recent years
more and more couples live together as
one family without state registration of
marriage,so-called ,actual marriage” re-
lationship — that is how the lawyers today
define unregistered state relations between a
man and a woman. Sometimes the notion of
a ,,virtual marriage” is used. Nowadays, the
relationship between a man and a woman
can be called a ,,factual marriage” when,
firstly, a couple lives in the same area, sec-
ondly, has common household chores and,
thirdly, does not register their relationship
in public authorities [3].Often the research-
ers recognize the concept of ,,marriage” as
a contract. But a marriage does not contain
all the required signs of the contract and has
its own specific features, extrinsic for a con-
tract. These features include: voluntariness,
that is, the presence of voluntary consent of
both in a spouses (Art. 24 of FC); achiev-
ing marriage age by a man and woman that
marry (Art. 22 of FC); registration of a mar-
riage in accordance with the body of law,
designated byFC focus on the formation of
personal family union of man and a wom-
an. These concepts coincide also in canon
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law with the only difference in registration.
Property relations in a marriage for persons
contracting the marriage or a spouse during
the marriage can be regulated by a marriage
contract. And the contract already contains
almost all the features of a civil and legal
contract. The Family Code provides that as
the unregistered marriage in the bodies of
RCSA, but also a church marriage are not
the reason for the emergence of property or
family relationships. At the same time the
Article 21 of the Family Code determines
that the religious marriage ceremony is the
basis for the emergence of the woman and
man’s rights and responsibilities of a spous-
es in the case when a religious marriage cer-
emony was held before the creation or res-
toration of the state bodies of registration of
civil status acts. As for the marriage, unreg-
istered in the bodies of RCSA, the Family
Code recognizes the possibility of extending
the regime of the right for joint ownership
on the property acquired by persons who
are not in a registered marriage, during co-
habitation if the other isn’t provided by a
written agreement between them (Art. 74 of
FC). Certainly a marriage itself is affected
by the conditions of marriage, that are the
ones without which there won’t be a legally
capable marriage. According to the Article
37 of the FC a legally capable marriage is
the one that is contracted in compliance
with the law. The cases of not legally capa-
ble marriage include: voidness of marriage
in legal form and invalidity of marriage on
the grounds provided for in paragraphs 1-3
of the Article 39 of the FC, and subsequent
cancellation of the act’s record of a marriage
by the body of RCSA.

According to the Article 26 of the FC
brothers can’t marry their sisters as well as
cousins, aunts, uncles, nephews and nieces.
Persons who are related to with attitudes
of adoption also cannot be married to one
another. Marriage is allowed between the
adopter and the adopted child only in case
of cancellation of adoption. For all that
paragraph 5 of the Article 26 of the Family
Code solemnization of marriage between
the adopter’s child and the child adopted by
him/her, also between adopted children —
the right to contract a marriage can be given
only by the court’s decision. The case of
marriage with a person recognized as legal-
ly incompetent is declared invalid.

We also should not forget about the
existence of religious legal systems, which
have influence on the procedure of solem-
nization of marriage. Canon law in modern



society is not frequently used, the Vatican
is the only country to apply canon law.
The principle of separation of a church
and a state was declared by almost all the
countries with large Christian communities
that applied canon law. According to this,
the church has the right to regulate only
the internal church relations, and its pro-
visions are considered solely as corporate
that cannot contradict the law. The validity
of canon law in its territory is recognized
only by a few states. Among them is Cy-
prus. According to the Article 111 of the
Constitution of Cyprus any questions on
engagement, marriage, divorce, judicial
separation or restitution of conjugal rights
and family relationships should be gov-
erned by the law of the Greek Orthodox
Church or with the church of another reli-
gious group, which was used in 1960, and
should be under the jurisdiction of courts
of such church. Moreover, the Constitution
prohibits the legislature to invade the de-
fined scope [4, p. 13].

The classic canonical concept of mar-
riage becomes the idea of it as ,.the most
comprehensive (physical, moral, economic,
legal, religious) communication between a
husband and a wife” [5, p. 8].

There are concepts of a religious mar-
riage and a civil marriage. Though mostly
people who contract a church marriage in
modern times also contract a civil one, but
historically it was not compulsory. A church
marriage is carried out by the rituals of cor-
responding religion, a civil marriage is reg-
istered in the public institutions. People can
live together, forming a family, but without
solemnization a marriage. Historically, a
marriage was the union between a man
and a woman. In the modern era the laws
of some countries allow civil marriages be-
tween persons of the same sex.

The Great Dictionary of the Ukrainian
language defines a marriage as a family
union, cohabitation of a man and a woman
by mutual consent [6, p. 1625]. The wed-
ding — a church marriage, is one of the sac-
raments — the union of man and a woman,
consecrated by the church, where, it is be-
lieved, the LORD with his presence unites
souls into a whole one [7]. In the sacrament
of a marriage ceremony the Lord presents
its gracious help to the couple to be able to
struggle against all adversities that happen
in their life together. A marriage is perceived
by a church as a sacrament, moreover the
sacrament is not so much a wedding, as the
marriage as a union of a man and a woman,

consecrated by the church. The church at-
taches great importance to this sacrament,
reasonably believing that every family,
blessed by the church, is its symbol. Ortho-
dox theology believes that the formation of
marriage is possible only in the church with
the blessing of a bishop or a priest. Accord-
ing to this point of view, the church with
its religious rites and prayers call on God’s
blessing on a bride and a groom. A mar-
riage begins with the blessing of a church
and continues throughout the life of the
couple. It is believed that the Holy Spirit
gives Christian spouses the grace that they
can faithfully perform their duties and serve
God together, deserving of eternal life itself.

Apostle Pavlo compares the sacrament
of marriage with a mystery of Christ’s unity
with the church and says: ,,This is a great
mystery...” (Eph. V, 32). ,,A man will leave
his father and mother and join to his wife:
and they will be one flesh” (Genesis 11, 24) —
defines God the essence of the mystery.

The ambiguity of legal nature of the in-
stitution of marriage has led to the complex-
ity of its legal structure in Roman law that
established conditions on which directly
depended the validity of marriage [8, p. 61].
It is, in particular, marriage age (rubertas) of
future husband and wife, that is 12 years for
a woman and 14 — for a man; sonubium —
no close relationship, and the absence of
mental illness and staying in another mar-
riage. Besides, the prohibition on marriage
within the genus (gens) — exogamous nature
of Roman marriage — is a long-standing rule
which is always followed [8, p. 74]. Ana-
lyzing the articles of French Civil Code of
1804, a marriage can be defined as a union
of a man and a woman based on mutual
consent and aimed at a family creation. This
individual right of public nature can nei-
ther be limited nor alienated. An important
characteristic of a marriage is community
of living and the availability of sex. As an
argument L. Lypets offers that along with
the state registration of marriage it is nec-
essary to permit the registration of marriage
in other ways, particularly in a church. The
implementation of this proposal is possible
by implementing the norms of the Civil
Code of Spain and the Republic of Latvia
into the Family Code of Ukraine, namely:
1) Article 49 of the Civil Code of Spain:
»Every Spaniard has the right to marry in
Spain or abroad: a) before a judge or an of-
ficial specified by this Code; b) in a religious
form prescribed by the law”; 2) Article 63
of the Civil Code of Spain: ,,Registration of
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religious marriages in Spain is held by sim-
ply providing the judge who leads the State
Register a marriage certificate issued by a
church, in which must be reflected all cir-
cumstances required by the law for the State
Register”; 3) Article 53 of the Civil Code of
the Republic of Latvia: ,,Solemnization of
marriage is held by a head of the department
of civil status records or a clergyman of
religions specified in the Article 51, on the
condition of keeping the rules of marriage
solemnization”; 4) Article 58 of the Civil
Code of the Republic of Latvia: ,,On every
contracted marriage clerics have a period of
fourteen days to send needed information to
register solemnization of marriage at the de-
partment of civil status records, in which the
marriage took place. For failure to do so the
cleric may bear administrative responsibil-
ity” [9, p. 11].

A marriage can be called the founda-
tion of every human life. Unfortunately,
the lack of understanding of genuine truth
of vocation of marriage remains a problem.
Effective help in identifying this vocation is
one of the priorities of a church, because a
marriage is one of the most valuable wealth
of mankind. A primary desire is to provide
its assistance to those who already know the
value of marriage and try to show fidelity
to this life. And also with its voice to reach
those who are unsure, worried and looking
for the truth, and are unfairly prevented to
live free according to the project of own
family [10, p. 5]. One of manifestation of
the church’s desire to cooperate with the
Christian spouses is a desire to help to un-
derstand God’s plan concerning it. Espe-
cially this knowledge is gaining relevance
in the context of today’s events, when the
family is undergoing rapid and profound
changes in culture. In this difficult situation
many families do everything to remain true
value to those who are the foundation of the
family institution. Some people have lost all
understanding of the truth about marriage
and family life. A loss of this understanding
leads to irreversible destruction of organic
family ties with the society for which it is
the basis and relentless power through its
mission to serve life [11, p. 50].

However, the concept of marriage con-
tains a different meaning, the emphasis here
is on the vision of marriage as unfathomable
and inexhaustible mystery. Christian mar-
riage becomes another way of understand-
ing the true salvation. The main merit of this
is of Jesus Christ whom all are equal and all
in. There is a harmony in which unity does
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not deny diversity. Apostle Pavlo points out
sanctifying power of a couple in which a
man helps a woman to attain salvation, and
the woman, instead, helps the man. The
couple, being a symbol of the indissoluble
unity of Christ with a church, is still an un-
solved mystery, which gives the salvation
for Christian souls through love [10, p. 50].
The problems of the relationship between a
state and a church still remain complex and
not fully resolved. For example, the first
major act of the Ukrainian independent state
in church affairs was the law from January
1, 1919 on the supreme government of the
Ukrainian Autocephalous Orthodox Church
[12,p. 19].

Indisputable is the fact that the Ortho-
dox Churches and the State of Ukraine have
a lot in common and different in their posi-
tions. However, key differences between the
state and the church are permission or prohi-
bition of divorce.

Distinctive attention is the fact that civil
law is not in the plane of understanding of
a marriage as a holy sacrament. In chapter
2, Article 25 of the FCU is determined that
individuals have the right to remarry only
after the termination of the previous mar-
riage. Persons, who have been married, can
register repeated marriage only upon pre-
sentation of documents confirming the ter-
mination of the previous marriage (divorce
certificate, death certificate of a spouse, de-
cree of nullity of a marriage).

In the Orthodox Church a marriage
is indissoluble because of the sacrament
and through the guidance of Christ: ,,What
God has put together, let no man divides.”
Instead, kindly understanding human weak-
ness in the protection from sin, giving di-
vorce the Orthodox Church claims that
Grace could not be accepted. State laws,
allowing divorce, cares only comprehensive
study of the causes of divorce and fairness
of the decision.

Common points between the church
canons and the family law are evident in
the example of unity, the main principle of
which is monogamy. This automatically ex-
cludes the possibility of polygamy in a mar-
riage. The Article 25 of the FCU establishes
the principle of monogamy, which lies in the
fact that a woman and a man can simultane-
ously live only in one registered marriage.
Thus, a marriage cannot be contracted if a
woman or a man lives in another registered
marriage. Deciding this problem the law
establishes a purely formal approach — only
the fact of existence of a registered marriage

is important, but not real marriage relation-
ship. There is quite possible situation when
the parties are separated for many years,
have no common interests and don’t com-
municate with each other. Nevertheless, a
registered marriage is an obstacle to solem-
nization of a new one.

Simultaneous living in a marriage with
two or more persons (polygamy) in Ukraine
is not recognized at the level of family law
and church law. Family law contains general
rules on marriage for all citizens of Ukraine,
regardless of their religion. Persons, whose
religion allows polygamy, are able to live by
the rules of their faith. However, the state
registration of a marriage is made by secular
and not religious principles, one of which is
monogamy.

As the legal regulation of matrimonial
and family relations in Ukraine is admin-
istered exclusively by a state, and is recog-
nized only the marriage contracted in state
bodies of registration of civil status acts, so,
opposed to this assertion, a church quite rad-
ically argues that civil spouses means noth-
ing to God. The church has every right to
demand a church marriage from its believ-
ers. But this, however, does not mean that
a state must introduce compulsory church
marriage. It is because the couple has re-
ligious significance, the form of it should
always be a matter of personal freedom.
Christians are called to freedom. Both a
church and a state should make every effort
to apply, on the one hand, their power over
their spouses in accordance with their objec-
tives, on the other hand, to do it in coopera-
tion and harmony.

The right of God takes precedence over
any law — this is one of the main principles
that define the vision of a church on the im-
portance of a marriage. The family right is
adopted by a church as a matter of canon
law. Delimitation of jurisdictions is the best
traced by the example of the impact of court
decisions. The essence of delimitation is that
judicial decisions of church courts in family
matters, subject to a church, are not valid and
do not oblige the believers, and vice versa,
church courts cannot issue decisions in cas-
es of spouses of believers that are under the
jurisdiction of the government. Matrimonial
cases have double legal consequences. The
competence of the judicial authorities of a
church extends to the internal affairs of the
laity. In its turn, the government, without the
consent of a church has allowed dissolution
of a marriage — it is contrary to the teach-
ings of the Orthodox Church. However, a
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church encourages respect for secular laws,
for spouses of believers could also have
civil consequences in a state. Christian holy
duty is to give obedience to state authority,
which the Lord teaches himself. We must
follow the civil laws that serve to maintain
moral order.

Conclusion. A church and a state care
about a marriage that is reflected in the le-
gal regulation of spouse’s vitality. In par-
ticular, a state clearly regulates the rights
and obligations arising from marriage and
family relations, noting that they are pro-
tected by the law, except cases of using
them for other purposes. Besides, using by
family members their rights can in no way
do harm to the interests of a society and a
state, the rights of other citizens. This pro-
tection is carried out by the court, boarded
of trustees, and bodies of registration of
civil status acts.

Canon law, passing the revealed truths,
also cares about the vocation to matrimony.
Giving an impartial analysis of the events
that have an impact on the formation of the
ideological position of a society, the legis-
lator seeks to respond to the new needs of
spouses and not to lose the truth. A struggle
between integrity and concession regard-
ing amendments to the existing civil and
religious laws constantly lasts. Therefore,
diplomatic flexibility in defending issues
on religious freedom, which does not go
beyond constitutional provisions, helps to
avoid confrontation and constructively ap-
proach to solving the problems.

Concluding comparative and legal
analysis, we can summarize that a marriage
is a means of regulation and legalization of
relations between heterosexual persons. Re-
ligion was of great importance to people in
shaping the knowledge and understanding
of a marriage. Religious canons even now
are an integral part of matrimonial relations.
Some countries allow to contract a marriage
only by church canons and traditions, and
only such a marriage is considered valid,
and thus generating legal consequences. But
along with a church marriage appeared the
notion of a secular marriage. This marriage
is in no way associated with religion and
does not provide for accessories of spouses
to any particular religion.
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AHAJIM3 TEOPETUYECKHUX ITOAXO10B
K IIOHUMAHMUIO ITOHATUA
TOCYJIAPCTBEHHOM CJIYKBbI B YKPAUHE

Aunexceii 1PO3/,
KaHIUJaT FOPUINYCCKUX HayK, TOLEHT,
JIOLEHT Kadeapbl aIMUHHCTPATHBHON eI TEIBHOCTH
HaHHOHaJ’[BHOﬁ aKaJIcMU1 BHYTPCHHUX J€CJT

Summary

The article, based on an analysis of theoretical approaches of researchers from the
field of administrative and labor law, the theoretical approaches to the interpretation of
the term ,,public service”. Emphasized that the civil service is quite multifaceted and
includes both legal and organizational, social, political and other aspects. It is proved
that among the authors there is no unity of opinion on how it should be understood civil
service, with no consensus not only on inter-branch but the branch level.

Key words: theoretical approaches, civil service, administrative law, labor law.

AHHOTAIMSA

B crarbe, Ha OcHOBe aHANMM3a TEOPETHIECKHUX MTOJXOI0B YUEHBIX U3 00JIacCTH aaMu-
HHUCTPATUBHOTO U TPYAOBOIO MPaBa, UCCIEJOBAHbI TECOPETHUECKUE MOAXOABI K TOJIKOBA-
HMIO TIOHATHS «TOCYNapCTBEHHas Ciyx0a». OTMEUeHO, YTO rOCyAapCTBEHHAs CiryxOa
SIBISIETCS] TOBOJIBHO MHOTOTPAaHHOM M BKITIOYAeT B ce0sl KaKk MPaBOBOH, TaK M OpTaHH-
3alMOHHBIH, COIMATIbHBINA, MOJUTUYECKUI U Apyrue acmekTsl. JlokazaHo, UTO cpean
aBTOPOB HET €IMHCTBA BO B3MIAJAX MO MOBOAY TOTO, KaK CleQyeT IOHMMaTh rocynap-
CTBEHHYIO CITy’KOy, TIpUeM eANHOMYIIHS HET He TOJBKO Ha MEXOTPACIeBOM, HO M Ha

0TpacjeBOM ypOBHE.

KuoueBbie ciioBa: TEOPETUYECKUE NTOAXO/bI, TOCYAapCTBEHHAA cny>l<6a, aJIMUHU-

CTpaTUBHOE IIPaBO, TPYJOBOE IIPABO.

HOCTaHOBKa npodaemsbl. OnHIM
U3 KIIIOYEBBIX COCTABIISIOIINX
9JIEMEHTOB ~ TOCYJapCTBEHHO-BIACTHOTO
MEXaHH3Ma SIBIISICTCSl HUHCTHTYT TOCY-
JApCTBEHHOH CiryxObI, 4epe3 KOTOpPBIH
peanu3yercsi OCHOBHAs 4acTh MyOINYHO-
ynpasieHYeckoil aestenpHocTH. OTcona
O4EBHJICH TOT ()aKT, YTO OT COCTOSHMS
JAHHOTO MHCTUTYTa, OT YPOBHA €ro pas-
BUTOCTH IPSIMBIM 00pa30M 3aBHUCHT Kaue-
cTBO ¥ 3()(EKTHUBHOCTD BBIMOJIHEHHS TO-
CYIapCTBOM DPsAla CBOMX OCHOBHBIX 3a]1a4
U QYHKIMH, B YaCTHOCTH TeX, KOTOpbIE
OCYLIECTBIISIOTCS €10 B LIEJIsIX obecreye-
HHS TpaB, CBOOOA M 3aKOHHBIX HHTEpe-
COB 4eJIOBEKAa U TPaKIaHHHA, CO3AaHHS
U TOIJICP)KaHHs yCIOBHM AJIs1 KOM(OPT-
HOH JKM3HEEITEIBHOCTH U HOPMAJIbHO-
TO Pa3BUTHs KaK OTACNBHBIX JIUII, TaK M
obmecrBa B nenom. IToHsTHO, 4yTO JItO-
Oast Oonee-MeHee cCyliecTBeHHas pedop-
Ma CHCTEMbl IyOJMYHOTO YIpPaBIICHUS,
NpeIyCMaTpuBaeT TaKkKe M IPOCMOTP
U COBEPIICHCTBOBAaHWE OCHOB OpraHU-
3aud ¥ (QYHKIMOHMPOBAaHHSA Trocynap-
cTBeHHOU ciyxObl. Ha ceromust B cdepe
TOCYAapCTBEHHOU CIyXOBI, C LIENBIO e
COBEPILICHCTBOBAHMUS, C/ICNIaH IIENbIA Pt

Ba)XHBIX MO3UTUBHBIX ILIArOB, OJJHAKO HE
MEHBIIUH UX KPYT 3/1€Chb UMEI U JJOBOJIb-
HO TIPOTUBOPEYMBBIN XapakTep. B cBsizu ¢
9THUM PsIJI CyLIECTBEHHBIX ACIEKTOB JaH-
HOTO MHCTUTYTA JI0 CHX HOP HE MOJIYyYHII
KOHCTPYKTHUBHOTO peIIeHHs, 4YTo 00y-
CJIOBIIBAET AKTYaJbHOCTh IAJBHEHINETO
HAyYHOTO M3y4eHHS MPOOIEMATHKH rOCy-
JApCTBEHHOM CITy’KOBI.

Cocrosinue ucciaenopanus. Crienyer
OTMETHUTbh, YTO TOCYNAPCTBEHHAs CIIyX0a
Kak mpeaMeT (0OBEKT) HAydHOTO H3yde-
HUS YK€ JIOCTAaTOYHO IAaBHO HAaXOIMTCS
B IOJIE 3pEHMs, KaK HMcclieoBareieid u3
00J1aCTH aAMUHUCTPATUBHOTO NpaBa U ro-
cynapctBeHHoro ympaeienus (B.b. Ase-
ppssoBa, FO.I1. bursk, B.K. Konmakos,
J.M. Ilasnos, C.B. KuBanos, B.M. I'a-
pamyk, C.I. Crenenko, FO.B. Kosbacioxk,
A.JYO. O6onenckuii, B.SI. ManuHOBCKHiA,
A.®D. MenbHUK U JIp.), TAK U TEOPETHKOB
¢ Ttpymo-mipaBoBoii cdepsl (H.B. Bomo-
tuHa, B.C. BenemukroB, M.W. NnmmH,
IILA. TIununenko, JLII. [I'py3uHoBa,
B.I. Koporkun, W.II. JlaBpuHuyk,
A.H. Ooymenko, E.IO. IlomopoxHbIH,
I0.I1. Amutpenko u ap.). Takol 3Ha4n-
TENIbHBIN Hay4YHBIN MHTEpec K MmpobieM-



AUGUST 2016

HBIM BOIPOCaM TOCYJapCTBEHHOH CIIyk-
Obl 00yCIIOBIMBaeT Hajau4yue OOJBLIOTO
KOJIMYECTBA HCCIIEN0BATENILCKUX TOYEK
3pEHHUs. OTHOCUTENBHO IIOHHMAHUS e
CYIIHOCTH.

VIMEHHO TO3TOMY UeJIBI0 CTATBH
SIBJIACTCS: MCCIEJ0BAaTh TEOPETHUYECKUE
MOZIXO/IbI K TOJIKOBAHHIO IOHSTHS TOCY-
JApCTBEHHOM CITy>KObI B YKpauHe.

H3no:xeHne OCHOBHOrO MaTepHa-
ga. Haunnas Hame Hay4HOE HCCIeno-
BaHME, 3aMETUM, YTO B HOPHIUYECKOH
JIUTEpaType CyLIeCTBYeT OoJbllIoe KO-
JINYECTBO MOAXOJOB K TOJKOBAHHIO MO-
HATHA ~ «TOCYHapCTBEHHas  CIyx0a».
Tak, H.P. Huxuuk, ucciaenys rocymap-
CTBEHHYIO cinyx0y Kak cnenuduyeckuit
(baxkTop yKpeIIeHUs! rocyJapCTBEHHOTO
yIpaBJICHUS, UCXOAUT U3 TOTO, YTO OHA
Mo CcBOEil cyTw sBsieTcss mpodeccro-
HaJIbHOH JEeSATENBHOCTBIO TPAXIAH II0
OCYILIECTBICHUIO IeNel 1 (GyHKIHH ro-
cynapcta. locynapcTBeHHas ciryx0a,
IIPOJOIKACT IOPUCT, BKIOYAET: (HOPMHU-
pOBaHME YHPABICHUYECKHX, IPOLECcCy-
QJIBHBIX M COIIMAJIBHO-TICHXOJIOTHYECKUX
OCHOB JICSTEIBHOCTH TOCYapCTBEHHOTO
anmapara; moCTpOeHHe U IIPaBOBOE OITH-
caHMe WepapXuM JOJIDKHOCTEH; BBISAB-
JIeHHe, Ton00p, MOATOTOBKY, pa3BUTHE,
MIPOJBIIKEHHUE, OLICHKY, CTUMYJIUPOBAHHUE
U OTBETCTBEHHOCTHh T'OCYAapCTBEHHBIX
cinyxkamux. To ecTh, rocyrapcTBeHHas
cimyk0a CymecTByeT Ui TOTO, 4YTOOBI
KOHCTPYKTHBHO H 3()(EKTHBHO BBINOJI-
HSUINCHh TOJHOMOYHSL TOCYAapCTBEHHBIX
OpPraHoB, YTOOBI IOJHOCTBIO OCYIIECT-
BJISIIACH CYLIHOCTB ITPABOBOTO, IEMOKpa-
THYECKOTr0 T'OCYAapcTBa, €€ Ha3HAYeHue
CIIy’)KUTh HOTPEOHOCTSIM U MHTEpecam
cBoux rpaxziad [1, c. 72]. ITo B.B. Ko-
MEHYMKOBY TOCYAapCTBEHHYIO CIyXO0y
Lenecoo0pa3Ho MOHUMATh Kak (yHKIH-
OHHPOBAaHHE TOCYIAPCTBEHHBIX HHCTH-
TYTOB, KOTOpBIE COCTABJISIOT MEXaHH3M
rocygapcTsa Io OOECHEYECHHUIO JKHU3He-
JeATeNIbHOCTH MyOIMuHbIX (opM oOIie-
CTBEHHOH opraHu3anmu [2, c. 85].

IO0.I1. butak ompenenser rocynap-
CTBEHHYIO cIyk0y B YKpanHe Kak mpo-
(eccHoHaNBHYI0 JIEATENIBHOCTD  JIHIL,
3aHUMAIOIUX AOJDKHOCTH B TOCyAap-
CTBEHHBIX OpraHax M MX ammnapare c
LENbI0 TPAKTHYECKOTO  BBIMOJIHCHUS
3amay ¥ (YHKIME rocymapcTBa U Io-
Ty4yaroT 3apaboTHYIO IUIaTy 3a CUeT
rocyiapcTBeHHbIX cpenacts [3, c.102].
I'B. Aramanmuyk u M.M. Kazanues
CYUTAIOT, YTO TOCYNApCTBEHHAs CIYX-

0a — 3TO mpakTHyeckoe U mpodeccro-
HaJIbHOE Y4acTHE Ipax</laH B OCYyLIECT-
BICHUH Lenell u QyHKIuH rocynapcTsa
Yyepe3 BBINOJIHEHUE TpeOOBaHUU rocy-
JTAPCTBEHHBIX JTOJDKHOCTEH, yupexaeH-
HBIX B TOCYIapCTBEHHBIX OpraHax [4, c.
37]. llo nHamemy yOeXJIECHHIO HENb3S B
ITOJIHOM Mepe COTIIaCUTHCS C TAKUM HOJ-
XOJIOM K ITOHMMAaHHIO TOCYIapCTBEHHOM
CIyXObl, B YaCTHOCTH COMHEHHS BEHI-
3bIBAE€T €€ TOJIKOBAHME C HCIIOJIb30Ba-
HUEM TepMHHa «ydacTue». Benp rocy-
JIapCTBEHHAS CIIy’K0a — 3TO CUCTEMHas,
cucTeMaTruyeckas M IJIaHOMEpHas Je-
SATEIBHOCTb, KOTOPAasl BBIIOJIHSAETCS Ha
npodeccroHaIbHOU 0cHOBE. B TO Bpemst
KaK «y4acTHe» B AEATEIbHOCTH MOXKET
HMETh MHU30ANYECKUH, BpEMEHHBIN Xa-
pakTep, K TOMy e OHO («ydJacTue») He
MpeycMaTpuBaeT ¢ HEOoOXOIMMOCTHIO
HaJM4ue y JINIA CHeUaNbHBIX podec-
CHOHAJIBHBIX 3HAHUIl, YMCHUH M HAaBbI-
koB. bojiee yMeCTHBIM B 3TOM KOHTEKCTE
BBIIVIIAMT OIIPEJeNICHHE TOCYapCTBEH-
HO#l ciykObl Kak HpogecCHOHAIBHO-
IO y4acTHs I'paXJaH B ONpECIICHUH U
OCYIIECTBICHUH Iiesield U QYHKIHHA To-
cylapcTBa IyTeM peaju3alMu 1Lelei,
3a1a4 W BhINOJIHEHHE (QyHKIHUH opraHa
rocyIapcTBEHHOI Biactu [5, ¢. 19].
IO.M. CrapunoB B cBOHX TpyAax IH-
IIET, YTO TOCYAApPCTBEHHAS CIIyk0a — 31O
OIIMH M3 OCHOBHBIX BHJIOB J€ATEIEHOCTH
1Mo (hOPMHPOBAHUIO KaIPOBOTO MOTEHIIU-
aja amnmapara rocyAapCTBEHHOTO YIIpaB-
JICHUs M IIPAaBOBOMY DETYJIHUPOBAHUIO
BCEX aCIEKTOB pabOThl FOCYAAaPCTBEHHBIX
CIIyXaIlMX, 3aHUMAIOIINX KOHKPETHbIC
roCy/IapCTBEHHBIE JIOJDKHOCTH B 3TOM aIl-
rapare M peaju3ylolux (yHKLUUH rocy-
JTApCTBEHHBIX OPraHOB C IIENbI0 obecre-
4yeHus 3P (HEKTUBHOCTH TOCYJapCTBEHHOM
nesitenbHOCTH [6, . 190]. C Touku 3peHust
A.Il. Anexuna u FHO.M. KoszmoBa rocy-
TapCTBEHHAs CIIy’k0a — 3TO BEHITOTHEHUE
CITy’KalllUMH CBOMX 00s3aHHOCTEH (pado-
THI) B TOCYIAapCTBEHHBIX OpraHM3aIlMsIX:
B OpraHax TIOCYJapCTBEHHOH BIacTH, B
YUPEXKAEHUAX, JPYyrHX OpraHH3alusiX.
B Gonee y3koM cMbIciie rocynapCTBEHHAs
ciyx0a, 10 MHEHMIO aJMUHHUCTPATHBU-
CTOB — BBIIIOJIHEHHUE CIIYXALUMHU CBOHX
00s13aHHOCTEN B TOCYIapCTBEHHBIX Opra-
Hax [7, c. 280]. C mo3umuu JI. M. baxpaxa
rOCyJapCTBEHHAasl CIyk0a SBISIETCS CO-
LUAJIbHOM KaTeropued M 3akKIIo4aeTcsl B
MpodeCCHOHAIEHOM OCYIIECTBICHHH I10
MOPYYEHHIO TOCYIapCTBa OOIIECTBEHHO
MOJIE3HOM NIeSTENBHOCTH JIUIAMH, 3aHU-

MAIOIUMH JIOJDKHOCTH B TOCYJIapCTBEH-
HBIX opranmzanusx [8, c. 111-114].

[lo Bepaxenuto A. B. Ilerpumu-
Ha TOCYIAapCTBEHHYIO CIyxOy ciemy-
€T MOHUMAaTh Kak NPOeCCHOHATBHYIO

NeSTENbHOCTh JIUI, 3aHMMAIOIUX B
YCTaHOBJIEHHOM IOpSIAKE JOJDKHOCTH
B TOCYOapCTBEHHBIX OpraHax Hu JApy-
TUX TOCYHAapCTBEHHBIX OpPTaHU3AIMIX
[0 TIPAKTHIECKOMY  OCYIIECTBICHHIO
nx (yHKOUE W 3amad, KOTOpas OILIadu-
BAETCSI U3 TOCYAAapCTBEHHOrO OMOKeTa
[9, c.167]. ITlo mHenuto B.M. Monoxuna
rocy/lapcTBeHHas ciyk0a — oHa U3 cTo-
POH OOIIECTBEHHO-TIONE3HOH IesATeNbHO-
CTH TOCYZIapcTBa B 00JIaCTH OpPraHU3aluu
U TPAaBOBOTO PETYIUPOBAHUS JIMYHOTO
COCTaBa — TOCYAAPCTBEHHBIX CITy>KAIlUX B
00y1acTy MPaKTUYIECKOTO OCYIIECTBICHHS
3a1a4 1 QyHkumit rocynapersa [10, c. 11].
J.M. OBCAHKO 00BSICHSIET TOCYIapCTBEH-
HYIO CITyO0y KaK CIIO)HBIH KOMIUTEKCHBII
MIPaBOBOH WHCTUTYT, KOTOPHIA PEryiaupy-
eTcs psiIoM oTpacieil npasa (KOHCTUTY-
LIMOHHOI'0, aJMUHHMCTPATHBHOIO, TPYHO-
Boro, (puHancororo) [11, c. 72].

C.JA. JIpIOCHKO CYHUTAET, YTO TOCY-
apCTBEHHAast Ciy)0a — 3TO0 0coObIN TO-
CyIapCTBEHHO-IIPABOBOM U COLIMAIBHBIN
HUHCTHTYT, KOTOPBIH YCTaHAaBIMBaeT M
perynupyeT OTHOIIEHUS TOCYIapCTBa C
ero CIIyXalluMH, JIOAbMH, Hpodeccu-
el KOTOpBIX SIBISIETCS! AEATEIHHOCTDH IO
MOPYYEHHIO M OT HMEHH TOCYyIapcTBa
peanmu3oBarh ee 1enn u pynkoun. [ocy-
JIApCTBEHHAsl CIy)0a, OTME4aeT uccie-
JloBareib, HpejcTaBisieT coOol OiHO-
BPEMEHHO U UHCTHUTYT, U JI€ATEIbHOCTD,
U cUCTeMy NpaBul pabOThI MO BBINOJIHE-
HHIO (QYHKUHMIT TOCyaapcTBa, U MepcoHal,
CIOCOOHBIH KaueCTBEHHO BBIIOJIHATH 3TH
¢ynxuuu [12, c. 166]. B.B. Bomnomnna
00BSACHSIET rOCYJapCTBEHHYIO CITY>KOy KaKk
COBOKYITHOCTH HOPM, PETYIUPYIONINX OT-
HOUICHUS, KOTOPBIE CKJIAQIBIBAIOTCS B CBS-
3H C YCTaHOBJICHUEM IIPABOBBIX CTAaTyCOB
TOCYIapCTBEHHOH JOHKHOCTH M TOCyIap-
CTBEHHOT'O CITY)Kalller0, OCYIIECTBICHUEM
MOJIHOMOYHH T'OCYAapCTBEHHBIX OPraHOB
U TOCYAapCTBEHHBIX CIIY)XKaIlUX 0 pea-
JU3ALUY [eNei 1 QYHKIMHA rocyIapcTaa,
NPOXOKACHUEM TOCYIApCTBEHHOH CITyX-
Obl, B TOM YHCIIE TIPOJIBIKEHHEM U Iepe-
MELIEHHEM TI0 CIIYKOe TOCCITyKallHX, UX
npo(h)eCCHOHATIBHON MOATOTOBKOM, Iepe-
MOJTOTOBKOW M TIOBBILICHHEM KBalH(H-
KaIli{, OIeHKE Tpyla, MOONIPEHHEM M
OTBETCTBEHHOCTHIO, U MPEKpaIIeHuEM UX
ciryx0sr1 [13, c. 27].



CTOMT OTMETHTh TOYKY 3pEHHs
B.b. ABepbsiHOBa, KOTOpBIA Hpeaara-
€T NOHMMATh T'OCYAapCTBEHHYIO CIYXOy
KaK CHCTeMY OOILIECTBEHHbIX CBs3€H H
OTHOILICHUH, a HE KaK CyMMY CIIy)KalluX
U yupexzaeHuil. Bmecte ¢ Tem, ormeua-
€T aJMUHHUCTPATHBUCT, TOCYIapCTBCHHAS
cinyx0a TpenacTaBnseT co0Oi MeXaHW3M
JOCTHKCHHUS 1[eJICH M BBIMOJIHCHHUS 3a/1a4
TOCYZIapCTBa, U B 3TOM ClTydae el MpuHa/I-
nexar (YHKIHH, KOTOPBIE OTOOpakaroT
o011Ke 3a1a41 roCyIapCTBEHHON CITyKObI
KaK 4aCTH MEXaHH3Ma I'OCy/IapCTBEHHOTO
ynpasienus [14 c. 175]. Ilozxe yuyenslit
OTMEYaJl, YTO HY>KHO Pa3jnyarh CIeIyo-
M€ 3HAYCHUS] TEPMHUHA «TOCYAApCTBEH-
Hasl CITy»k0a», a UMEHHO:

1. I'ocymapcTBenHas ciyx6a — cOBO-
KYIHOCTh CIICAYIOIINX COCTaBIISIOLIHX:
a) OpraHM3aIlOHHAs CHCTeMa Tocyaap-
CTBEHHBIX OPraHOB, Ha KOTOpble KoHCTH-
TylLueil 1 3aKOHaMH YKpauHbI BO3JIOXKEHBI
MOJIHOMOYHSI TIO BBITIONHEHHIO 3a/1ad W
¢dyHKIMIA TocynapcTBa; 0) mpoueccyalb-
Hasg — NpaBWja M IPOLELYpPbl, KOTOpbIE
YCTaHOBJIEHBI 3aKOHOM JUI NPUHATHS Ha
ciyx0y, ee IPOXOXKICHUs, ee HpeKpa-
IICHHUS; B) YEJIOBEYECKasi — KOPIIYC JIUILI,
KOTOPBIM IIPUCBAUBAIOTCS PAHTH TOCYIap-
CTBEHHBIX CITY)KaIl[HX.

2. TocymapcTBeHHast Chayxba — me-
ATENBHOCTh NPO(ECCHOHATBHBIX TOCY-
JAPCTBCHHBIX CIIYXAaIINUX, HTPOXOIAIIHX
cITy’kOy B TOCYIapCTBEHHBIX OpraHax TN
UX ammaparax, 1Mo MpakTHYeCKOMY OCY-
IIECTBJICHHIO 3aJad U (QYHKIMH yKa3aH-
HBIX OPraHoB B c(hepe rocy1apcTBEHHOTO
YIPABJICHUS U PETYIUPOBAHHA.

3. TocymapcTBeHHasi ciyx0a — mmy-
OJIMYHBII BUJI IESTEIILHOCTH, HAIIPaBJICH-
HBIIl Ha peaM3allyIo He YaCTHBIX HHTEepe-
COB, a OOIIECTBEHHBIX, TO €CTh ITyOIHY-
HBIX HHTEpecoB [14 c. 281-282].

ITo muenuto I''1. JlenukoBa, rocynap-
CTBEHHasI CITyk0a — 3TO CJIOXKHAsE MHOTO-
KOMITOHCHTHAsI, [HHAMUYECKAs, MHOIO-
MepHasi, QYHKIHOHATIbHAS, KOMILUICKCHAS
cHCTeMa C Pa3HOYPOBHEBBIMHU TOPH30H-
TQJIbHBIMH M BEPTUKAJIBHBIMH CBS35MU,
BHEUIHUMHU BO3JCHCTBUSMH WU BHYTPEH-
HUMH npoueccamu [15, c. 4]. A.®. Hos-
JpadyeB YOSK/IEH, YTO TIOCYAapCTBEHHAs
ciyx0a 1o CBOEH CyTH — 3TO Pa3HOBH/-
HOCTh TPOQECCHOHANBHON JESATENbHO-
CTH, CMBICII KOTOPOH 3aKJII04aeTcsi B He-
NPEPHIBHOM K KOMIIETEHTHOM O0ecreye-
HHUM WCIIOJHEHHs TOJHOMOYHUH Tocynap-
CTBEHHBIX OPraHOB JIMI[AMH, HaXOJSIIHU-
MHCSl Ha TOCYIapCTBEHHBIX JIODKHOCTSIX.

ABTOp OTMEYaeT, 4YTO IOCYAAPCTBEHHAs
ciyx0a — 3To npodeccus, Kotopas Tpedy-
€T CIeLHaIbHOH MOATOTOBKY, NOJIy4YeHHs
cnenuansHoro obpasosanus [16, c. 37].
C.C. CryneHuKHH, UCCIEeIysl B CBOE Bpe-
Ml TOCYIapCTBEHHYIO CITYXO0y, ITHCall, 4YTO
OHa 9TO U MPAKTUYECKOE OCYLIECTBICHHE
(GyHKUMA TOCYmapcTBa, M OTHOLICHHE
TOrO0 WJIM WHOTO JIMLA K TOCYAapCTBY, B
CHJIy Yero 5TO JIHMIO IOJIy4aeT MOJIHO-
MOUYHSI TI0 BBITIOJIHEHHUIO B TOM WITH WHOW
(dopme rocymapcTBeHHbIX (yHKIuHA [17,
c. 73].

C no3unun B.B. Bopo6beBa rocynap-
CTBEHHasi ciyx0a MpeacTaBisieT coboit
COLIMANIBHYIO JIEATEIBHOCTD CIY)KaIlHX,
KOTOpasi OCYILECTBISIETCSI UMH mpodec-
CHOHAJILHO B COCTaBe I'OCYIapCTBEHHOTO
armapara, a TaKKe IIOJYMHCHHBIX eMY Op-
TaHU3ALUSX, TPESANPUATHSIX, YUPEIKICHHU-
SIX C LEJBI0 CO3JaHMs X035 HCTBEHHO-TIPO-
W3BOJICTBEHHBIX,  COLHAIBbHO-KYJIBTYp-
HBIX, QJMHHHCTPATHBHO-TIOJUTHYESCKUX
HPEIOChUIOK, HEOOXOAUMBIX Ul (YHK-
LIUOHUPOBaHUSA M Pa3BUTHUA oOLIecTBa
[18, c. 10]. B.Il. MenbHUKOB UCXOIUT U3
TOT0, YTO TOCYAAPCTBEHHAS CIIyxk0a — 3TO
Takoe (YHKIMOHAJIBHOE 3BEHO, KOTOPOE
CBSI3bIBaCT TOCYAApPCTBO M TPAXKIAHCKOE
obmecrBo [19 c. 341]. Orcroma aBTOp
JeJaeT BBIBOA, 4YTO ee (ToCyJapCTBEH-
HYI0 cITyx0y) CIIelyeT TOJKOBAaTh B JABYX
aCIeKTaX, a UMEHHO: KaK COLHUAIbHYIO
UHDPACTPYKTYpy TOCYAapCTBa, KOTOpas
obecrieunBaeT BCECTOPOHHIOW CBA3b IO-
cymapctBa W obmiectBa, 3()(heKTHBHYIO
JeATEIbHOCTh OOLIECTBEHHOW CHCTEMBI;
KaK OZIHY M3 BaXHBIX cep rocynapcTBeH-
HOT'O YIpPAaBJIEHHUS, YTO TPeOyeT HOCTOSH-
HOT'0 COBEPIICHCTBOBAHUS HAa OCHOBAHUU
CHCTEMaTHYEeCKOr0 HAyYyHOTO PYKOBO-
ctBa [19 c. 341].

C.I. Creuenko xapakTepusyeT TIO-
CYIapCTBEHHYIO CIy)0y B YKpaWHEe Kak
npo(eCCHOHATIBHYIO ACATENBHOCTD JIHI,
3aHHUMAOUIMX JODKHOCTH B rocynaap-
CTBEHHBIX OpraHax M WX arrapare Mo
NPaKTHYECKOMY BBIIOJIHEHHIO 3ajad MU
(yHKUIMHA rocyaapcTsa M MOIydaroT 3apa-
0OTHYIO IJIaTy 3a CYET rOCYNapCTBEHHBIX
cpencts [20, c. 137]. B.A. Huuunopenko
u E.B. Oxorckuii paccMaTpuBaiOT TIoO-
CYIapCTBEHHYIO CIyXO0y Kak (QYHKIHIO
0c000ro CONMAIBEHOrO CIIOS Mofed — ro-
CYIAapCTBEHHBIX CIYXAaIIUX — CO CBOUMHU
KOPIOPAaTUBHBIMH HHTEpPECaMH H 3arpo-
caMH; KaK HOCHUTEIISl KyJbTypbI, COLUyMa
Y HApOIHBIX TPAAUIUI, HaAIeKAIIEH MO-
pay ¥ JTyXOBHOCTH Hamuu [22, c. 676].
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H.M. HeymugBailuenko, B paspese u3-
YUYEHUsI O0COOEHHOCTEH BO3HMKHOBECHUS,
U3MEHEHUs] M TPEKpallleHus TPYHAOBBIX
NIPaBOOTHOIIEHUI TOCYJapCTBEHHBIX
CIIyXKalllNX, JAedaeT BBIBOJ O TOM, 4YTO
TOCYAapCTBEHHYIO CIIy)0y MOXHO OIIpe-
JETUTH KaK OCHOBAaHHYIO HA JIOTOBOPHBIX
Havyajlax W, Kak MPaBUIIO, HA OCHOBAHUH
KOHKYpCHOTO 0TOOpa, IpodeccnoHalb-
HYIO JIeSITeJBHOCTD IO TPAKTHIECKOH pe-
aNu3aIyy 3a/1a49 ¥ QYHKIMA TocynapcTBa,
OCYIIECTBISIEMYIO  JIMI[AMH,  KOTOpBIE
HaJIeNEHbl JUIl 3TOTO COOTBETCTBYIOIIU-
MU TIOJTHOMOYHSIMH, COIEpXKaHHE U 00b-
€M KOTOPBIX OIpEJeIsieTcsl 3aHUMaeMOou
JOJDKHOCTBIO B TOCYAapCTBEHHOM OpraHe
unu ero anmaparte [21 c. 36].

M.U. NHiuH, B KOHTEKCTE MCCIEA0-
BaHUs MpOOJEM NPAaBOBOIO PEryIHpOBa-
HUSl TPyAa TOCYIAPCTBEHHBIX CITYXKAIIHX
VKpanHBl TIpe[UIaracT  paccMaTpUBAaTh
TOCYIapCTBEHHYIO CITykOy YKpauHBI Kak
poeCCHOHANBHYIO IS TeIBHOCT TO-
CYJapCTBEHHBIX CIIy)KallUX IO BBINOJ-
HeHHIO 3aj1a4 u (yHKUWit obmecrtBa U
TOCyJapcTBa IyTEM pealu3alliid CBOMX
JOJDKHOCTHBIX TTOJTHOMOUUI Ha BO3ME3JI-
HOi1 ocHOBe [23, c. 41]. IIpu 3TOM rOpUCT
OTMEYaeT, 4TO TaKoe OIpEeAeTeHUE yKa-
3aHHOTO TOHATHS HMMeEeT OO0OOIICHHBIH
XapakTep ¥ B CHIIy JAaHHOTO OOCTOSTENb-
CTBa HE MOXKET OTPA3HUTh BCE ACTIEKTHI CO-
OTBETCTBYIOIIETO siBneHus [23 c. 41].

B.A1. ManuHOBCKUI yTBEpXKIaeT, YTO
TOCyIapCTBEHHas CIy)k0a BBICTyIaeT M
NIPaBOBBIM, M COLUAIBHBIM HHCTHTYTOM,
yepe3 KOTOPBIN OCYILECTBISIETCS B PaM-
Kax CBOEH KOMIETEHIMU peaTu3anus
nenedl u (QyHKUME OpraHoB BIAcTH M
yIpaBlIeHUs] MyTeM Npo(dheCCHOHATIBHOTO
HCTIOJIHCHHUSI CIY>KallUMHU CBOUX JIOJDK-
HOCTHBIX OOS3aHHOCTEH W MOIHOMOYHIA,
obecre4nBaoInX B3aMMoeiicTBIE
TOCyJapcTBa W TpakKAaH B peajn3anui
WX UHTEpEecOB, NpaB u oO0s3aHHOCTE
[24, c. 415].

WL.II. I'pexoB B CBOMX Pa3MBIIIIECHUIX
110 IOBOJLY IPOOJIEMBI OIIPEAEIICHNUS TTOHS-
THSL TOCYAapPCTBEHHON CIIyKObl OTMEYaeT,
YTO CHHTE3 0COOCHHOCTEH, 4epT, NpH3Ha-
KOB, CTOPOH TOCYIAapCTBEHHOW CITyXOBbl,
IIpUMEHeHHe abCTparupyromero Meroaa
K HUX O0OOIIEHMIO, HAIOT BO3MOXKHOCTH
ONIPENEINTh MHOHSITHE TOCYAAPCTBEHHOM
CITy>KOBI KaK TaKOH TPYHOBOH AEATEIHHO-
CTH CIICIIHAIBHO TTOJTOTOBIECHHBIX JOIK-
HOCTHBIX JIAI[ TOCYIapCTBEHHBIX YUIPEK-
JIeHNH, KoTopasi HallpaBjieHa Ha IpaKTH-
YecKoe OCYyLIECTBICHHE Lienel, QyHKIuH
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U 33714 JIeMOKPAaTH4YECKOT0, IIPAaBOBOTO U
COIIMAJIbHOTO rocynapcersa [25, c. 21-22].
ITo muenuto ['B. ManbneBa rocynap-
CTBEHHAs Ciyx0a MO CBOGH CYTH — 3TO
crcTeMa OTHOLICHHH, CBA3aHHBIX C Opra-
HU3AIUEN JeSTENbHOCTU U YCTPOMCTBOM
rOCYJapCTBEHHOTO aImapara, OCYyIIeCT-
BJICHHEM TMOJIHOMOYHI IOCYAapCTBEHHBIX
OpPTaHOB M CIYKAlIHUX, MPABOBBIM IOJIO-
KEHHEM U NpPO(ECCHOHATIBHBIM COBEp-
LICHCTBOBAHHEM KaJpOB TOCYIapCTBEH-
Horo armapara [26 c. 12-13].

B.IO. KukuH4yk cuuTaer, yTo ro-
CYJapcTBEHHYIO CiyxOy ciemyer pac-
cMaTpuBaTth Kak (opMmy OpraHu3aluu
JeATEeIbHOCTH TOCYJapCTBEHHOIO arma-
para (mpodeccroHaNbHYIO EITENTbHOCTh
CIyXallnuX) C Lelblo 3()GEKTHBHOTO H
HETPEPHIBHOTO OCYLIECTBICHHS 3a1ad |
GyHKUMI rocymapcTBa MO YHOBJIETBOpE-
HUIO noTpeOHOCTel obmiecTBa, obecrie-
YEHHIO 3aLIUThI OCHOBHBIX MPaB U CBOOOJ
YeJioBeKa U TpakIaHNHa, OCIIeI0BaTelb-
HOTO M YCTOHYMBOIO Pa3BUTUS CTpPaHBbI
ITyTEM HaJJIe)KaIero UCIIOJIHEHUS OJTHO-
MOYHMH Ha JIOJDKHOCTH, OINPEAEICHHON B
KOHKPETHOM TOCYAapCTBEHHOM OpraHe
[27 c. 284]. B.T. Urnarses, C.A. Maiibo-
poza U Apyrye MUIIYT, 4TO TOCYyIapCTBEH-
Hasl CIIy’)k0a — 3TO: BO-IIEPBBIX, COLMAIIb-
HO-IIPABOBOM MHCTUTYT, 4€pe3 KOTOPBII
peaNu3yIoTCs e ¥ PYHKIIUU ToCcyaap-
CTBa B OOIIECTBE, BO-BTOPHIX, NpodeccH-
OHaJIbHAS JIeSITETBHOCTH B cpepe obecrie-
YEeHHs TOJHOMOUYHH TOCYAapCTBEHHBIX
opraHos [28 ¢.318].

H.A.Barmetr, M.C. UBaHoB, B.C. ®yp-
TaToB, YTO MPABOBOIl MHCTUTYT rocyaap-
CTBEHHOU CIYXObl OOBEIUHSET HOPMBI
HECKOJIBKUX OTpaciiel mpaBa: KOHCTHTY-
LHOHHOTO, aJMHHHCTPATHBHOTO, TPYIO-
BOro, ()MHAHCOBOTO, YTOJOBHOIO, KOTO-
pble LIENIOCTHO PETYIHPYIOT OTHOILICHHS
OOIECTBEHHOI KNU3HU M CBSI3aHHBIE C
OpraHu3alueidl M IMPOXOXKICHHEM TOCY-
IapcTBeHHOM cimyx0b1 [29, c. 13]. O.
ITapxomenko-Kyuesun, wuccnenys rocy-
JIAPCTBEHHYIO CIIyKO0y, 0OTMEYaeT, 4To OHa,
KaK KOMIUIEKCHBIH (MOMU(YHKIMOHAIIb-
HBIIT) MHCTUTYT, COCTOUT U3 CIEAYIOLIHNX
3JIEMEHTOB: BO-IIEPBBIX, CUCTEMbI MPaBO-
BBIX, OPraHU3aLHOHHBIX ¥ MPOLECCyallb-
HBIX MHCTHTYTOB, ONPEACISIONNX TOps-
JOK ()OPMHPOBaHHS U peaIn3aliy Lesei
rOCYapCcTBa; BO-BTOPBIX, COBOKYITHOCTH
mozel, WMERIUX MpodecCHoHaATbHOE
obpaszoBaHne u paboTaromux B rocyaap-
CTBCHHOM armapare ynpasieHus (KTo
OCYIIECTBISIET (YHKIHMH TOCYIapcTBa)

[30]. TocymapcTBeHHYIO CiTy>k0y MOXHO
paccMarpuBarh, IPOAOIKAET IOPUCT, KaKk
HUHCTHUTYT, KOTOPBIH CBSI3bIBAET HOpMa-
TUBHO-IIPABOBOE DPETyJIMPOBAaHHE M pe-
ANBHYIO MPAKTHYECKYIO AESTENbHOCTD, a
TOCY/IapPCTBEHHBIC CITy)KaIllUe SBISIIOTCS
CBSI3YIOLIMM 3B€HOM MEXy pakJaHaMH
u Koncturynueit u 3akonamu [30].

C nozummu A.I1. Kopenesa, rocynap-
CTBEHHasl CITyk0a — BUJ COITAIBHOM J1esi-
TENBHOCTH, CYyTh KOTOPOH 3aKJII0YaeTCs B
BBIIIOJIHEHUH CITYXKEOHBIX 00s13aHHOCTEH
(pyHKUMI) NMOAMH, 3aHUMAIOMIAMH 32
BbIOOpAaMH WJIM Ha3HAYeHUEM IOCTO-
SHHYIO WM BPEMEHHYIO JOJDKHOCTH B
rOCyJapCTBEHHOM ammapare, Ha Hpen-
NPUSATHH, B YYPEKACHUH, OPraHU3aluH
[31, c. 75]. IL.T. BacuieHKOB B CBOUX TPY-
Jlax TOBOPHUT O TOCYJapCTBEHHOM CITy)0e
KaK BBINIOJHEHHE CIYXaIlUMHU Tocyaap-
CTBEHHBIX OpraHH3aluii (OpraHoB, 00b-
€IIMHEHMH, NPEeNNPUATHH, yUpEKACHUI)
TPYIOBOH NESTEIIEHOCTH, TPEAyCMOTPEH-
HOHM JIOJDKHOCTSIMH, KOTOpBIE OHU 3aHU-
MaloT, HalPaBJICHHON Ha OCYIECTBICHHUE
3a1a4 ¥ QYHKLHHA rocyapcTBa 1 OIUIaqu-
Baemon um [32, c. 112].

C TOYKM 3peHHs, KOTOPYIO HpeJyia-
raetr A.M. bBputeko, rocymapcTBeHHas
ciyx0a, Kak KOMIUICKCHBII HHCTHUTYT, KO-
TOPBIN SABISETCS KAK OT/CIbHBIM SBJICHHU-
€M, TaK ¥ COBOKYITHOCTBIO CAaMOCTOSTEIb-
HBIX KOMIIOHEHT, CIIEJyeT pacCMaTpUBaTh
B IIHPOKOM H Y3KOM CMBbICiIe. B mupokom
CMBICIIE TOCYIapCTBEeHHas ciiyxba — 3T0
JIeATENIbHOCTh  IOCYNApCTBEHHBIX  CIIy-
KAIMX B TOCYAAapCTBEHHBIX OpraHax H
NPENNPHUATHAX; B Y3KOM — 3TO Tocynap-
CTBEHHO-TIPABOBOM MHCTUTYT, obecre-
yuBalOWUH  npodeccHoHalbHy0, IIy-
OJMYHYIO M TOJIUTHYECKH HEUTPaIbHYIO
NIeSITeNIbHOCTh  TOCYNAPCTBEHHBIX — CIIy-
KAIlIMX, HAIPABJICHHYIO Ha BBINIOJIHEHUE
3amau U QyHKUMI rocygapctsa, KOTopas
OIIJIAYMBACTCSI U3 CPEACTB IOCYIapCTBEH-
Horo Oromkera [33, c.96]. Kak 00BekT
YIpaBlIeHHsT TOCYJapCTBEHHAs CIIyxo0a,
[IPOAOJKAET FOPUCT, OAHOBPEMEHHO SIB-
nsiercst NpoeCCHOHANBHOM  CirykeOHOM
JIeATeNIbHOCTBIO M CHUCTEMOW MNPaBOBBIX,
COLMABHBIX W OPraHU3allMOHHBIX WH-
CTUTYTOB, YTO U IIpEJJIaraeM MOJI0XKUTh B
OCHOBY aHanu3a. MTak, rocynapcTBeHHas
ciyx0a — 3TO MEXKOTpPaCcIeBONH UHCTHUTYT,
BKJIFOYAIOIMH HOPMBI KOHCTHTYLIMOHHO-
ro, (PMHAHCOBOTO, TPYIOBOTO M aJMHHH-
CTPaTHBHOTO IIPaBa, a yNpaBJIeHUE roCy-
JTApCTBEHHOH CITy»KOOH JOIDKHO OCYIIEeCT-
BISITECSL C HEYKJIIOHHBIM COOITIOZICHUEM

3aKOHOB H COIIPOBOXIIATHCS PabOTOM HaL
COBEpIIIEHCTBOBAHUEM 3aKOHO/ATENbCTBA
U TpaBOIpUMEHEHHUs. B 3TOM KOHTeKcTe
roCymapCcTBeHHast Ciiyxba — 3TO IOpUAM-
YECKH PEerIaMEHTUPOBaHHBIE ToOCyIap-
CTBEHHO-CITy’)KEOHBIC OTHOIICHUS, B pe-
3yJIbTaTe OCYIIECTBICHHUS KOTOPHIX 00e-
CTICUUBAIOTCS TIPAKTUIECKAs peaTi3alius
JOJDKHOCTHBIX TIOJTHOMOYHH  CITy’KaInx
1 KOMIETEHIINSI COOTBETCTBYIOUINX Opra-
HOB [33, c. 96-97].

BoiBoa. 13 W310)KEHHOTO BHJIHO,
YTO CpeIHd aBTOPOB HET E€JUHCTBA BO
B3IV JaX MO MOBOAY TOTO, KaK CleqyeT
MOHUMATh TOCYJAPCTBEHHYIO CITYKOY.
[Ipuyem eguHOINIAaCcHs HET HE TOJNBKO HA
MEKOTpPAcleBOM, HO M Ha OTPaciIeBOM
ypoBHe. CunTaeM HYKHBIM OTMETHTh,
YTO HH OJHO W3 BBINIE MPUBEICHHBIX
OIPENEICHUH «TOCYAAPCTBEHHOM CIIyXkK-
OBI» HE SBISETCS MCUEPIIHIBAIONINM,
TO €CTh He OTpa)kaeT B IIOJTHOH Mepe
ee CYIIHOCTH, B OOJIBIIMHCTBE M3 HUX
aKLEHTUPYETCs] BHUMaHHE Ha TOM HJIHU
WHOM CBOMCTBE (MU HECKOJBKHX CBOM-
CTBax) AaHHOTO SIBIICHUS, Yepe3 MPU3MY
HCCIIeIOBAaTEILCKOTO B3MNIsAa Ha KOTO-
pble CYIIHOCTHOE COAEpKaHUE MOCIe-
HEro W xapakrtepusyercs. Takas cuty-
anust OOBSICHAECTCS MPEXKAE BCETO TEM,
YTO TOCYIapCTBEHHAS CITyK0a SBISETCS
JIOBOJIbHO MHOTOTPaHHON M BKIIFOUAET B
ce0s1 KaKk MPaBOBOM, TaK U OpraHU3AIU-
OHHBIN, CONMANIBHBINA, IMOJIUTUYCCKUN U
JIPyTHE acTeKTHI.
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MEXKJTYHAPOJHO-ITPABOBBIE IPUHITAIIBI PASPEIIUTEJIBHOM
CUCTEMBbI B COEPE UCITOJIB30OBAHUA
N OXPAHBI ITPUPOIHBIX PECYPCOB

Mapra AYJAP,

acrupaHT Kadeapbl SKOJIOTHYECKOT0 MpaBa IPHIMYECKOro (akysreTa
Kuesckoro HanmoHansHoro ynusepcurera umenu Tapaca IlleBuenko

Summary

The concept and classification of international legal principles of permission system in the area of natural resources are prescribed
in the article. The principles of state sovereignty over natural resources, equitable environmental management, impact assessment on
the environment, the principle of integrated effects are defined. The features of each principle’s international regulation are revealed.
The influence and interrelation of all the researched international legal principles are analyzed.

Key words: international legal principles, impact assessment, integrated effects, fair nature use, sovereignty over natural resources.

AHHOTAIHS

B crarbe packpbITHI OHITHE M KITacCH(UKAIMS MEXTyHapOAHO-IIPABOBEIX IPUHIUIIOB Pa3pEeIINTENbHON CHCTEMEI B cepe uc-
M0JIb30BaHHUs IPUPOAHBIX pecypcoB. OXapaKkTepru30BaHbl IPHHIUIIBI CYBEPEHUTETa FOCYJapCTBa, CIPABEUIMBOTO IPUPOAOIIOIH30Ba-
HUS, OLCHKU BO3ACHCTBHS Ha OKPYIKAIOILYIO CPELy, IIPUHLIUI HHTEIPUPOBAHHOTO BO3/IeHCTBHSA. PacKphIThI 0COOEHHOCTH MEXIyHa-
POAHO-NIPABOBOIO PEryIUPOBaHMS Ka)KJOr0 U3 MPUHLIUINOB. Takxke MpOoaHaIU3UPOBAHBI BIUSHUE U B3AUMOCBS3b BCEX UCCIIECIYyEeMbIX

MEKyHapOAHO-IIPABOBBIX IPUHIIUIIOB.

KuiroueBble ci10Ba: MEXIyHapOAHO-IIPABOBbIE NPHUHILMIIBI, OLEHKA BO3IEHCTBUSA,
TPUPOAOIIOIB30BAHKE, CYBEPEHUTET HAJ PUPOAHBIMU PECYPCAMHU.

Hocmnonxa npodiembl. OOre-
TIPU3HAHHBIM CPEIH y4YEHBIX SIB-
JISIeTCS TO, UTO JIE000€ HAayYHOE MCCIIeNoBa-
HHE MOXXET OBITh TJIONOTBOPHBIM TOJIBKO B
TOM CJIy4ae, €ClIi OHO OCYIIECTBISIETCS B
OIIpeieJICHHON CHCTeMe KOOPIHMHAT, MeeT
HCXO/IHBIE ToNIoXkeHus [1, ¢. 75]. YuurbiBas
HOopMy cT. 19 3akona Ykpaunsl «O Mex1Iy-
HApOIHBIX JIOTOBOpax YkpauHbD» [2], co-
IJTaCHO KOTOpPOU JIEHCTBYIOLIME MEXKTyHa-
POIHBIE TOTOBOPHI YKpaWHbI, COIIaCHe Ha
00513aTeNIFHOCTD  KOTOPBIX IPEIOCTAaBICHO
BepxoBHoli Panoii YkpauHbl, SBISIFOTCS
YaCTBHIO HAIIMOHATEHOTO 3aKOHOATENIBCTBA,
BOIIPOCH MEXTyHapOIHO-TIPAaBOBBIX IIPHH-
LIUITOB Pa3peluTeNbHON CHCTEMEI B cepe
HCTIONB30BAHMSI M OXPaHBI MPUPOIHBIX pe-
CYPCOB TPHOOPETAIOT Ba)KHOE 3HAYCHUE B
CBSI3U C PacIpOCTPAaHSHUEM CITyJaeB TPaHC-
TPaHUYHOTO 3arps3HEHHs, pPaCHIUPEHHEM
CTPOHTEIIbCTBA, BBOJOM B JKCILTyaTallUIO
O00OBEKTOB MOBBIIIEHHONH OMACHOCTH, OCY-
LIECTBISIIONIMX BBIOPOCHI  3arpsI3HSIONIIX
BEIECTB HA JTAJIGHHUE PACCTOSHUS, ¥ TOMY
noo6Hoe.

AKTYaJIbHOCTH TeMbI HCCJIeT0BAHUS
OTIperiesIsIeTCs TEM, UTO B CBSI3H C II00asH-
3aI[MOHHBIMH TIPOIIECCAMH  JIESTEITFHOCTD
10 WCIIOJIL30BaHUIO M OXpaHe MPUPOITHBIX
PECYpCOB MOXKET OXBAThIBATh TEPPUTOPUHI
HECKOJIbKHX TOCYHapCTB, Ha KOTOpHIE OHa
pacnpoctpansiercs. Hapsimy ¢ 3TuM Haum-
OHAJTbHOE 3aKOHOMIATENILCTBO CErOMHS He B
COCTOSTHUH PEILIUTH BOIPOC COXPAHEHUsSI TAK
HA3bIBAEMbBIX TPAHCTPAHUYHBIX IPUPOIHBIX

pecypcoB (0COOSHHO BOJOTOKOB), TIPUPO-
HBIX PECYPCOB KOHTHHEHTAJIBHOTO HIeb(ha
1 ACKJIFOYUTENIBHOHN (MOPCKOH) 3KOHOMHIE-
CKOH 30HBL. B TO ke BpeMsl yCTaHOBIICHUE
ME>K{yHapOIHO-IIPAaBOBBIX TIPUHIAIIOB
Pa3peInTeNbHON CHCTEMBI TapaHTHPYET,
HapsiIy C peayi3anyell ToCyaapCTBOM IO
HOTO CyBEpEeHHTETa HaJl IPHPOIHBIMU pe-
CypcaMy, HaXOAIMMHUCS B COOCTBEHHOCTH
€ro Hapona, oOecIeuMBaTh PEKUM IIpel-
YIIPEKAEHUST 3aTpsA3HEHUS] CONPENENBHBIX
TEPPUTOPHIA JPYTUX TOCYAaPCTB.
Cocrosinne wucciaegoBanus. Bompo-
caM MEXXTyHapOJHBIX MPABUII, IPHHIIUIIOB
1 HOPM, NPHUHIUINAM HAIMOHAIBHO-TIPAaBO-
BOTO  PEryIMpOBaHMs  Pa3pelIMTEIbHON
JIeATENFHOCTH B Chepe SKOJIOTHH YIEISUII
BHUMAaHHE TaK{e M3BECTHBIC yUCHBIC-IOPH-
ctel, kak B.M. Annpeiines, A.C. Esctur-
HeeB, M.B. Kpacnosa, A.C. Tumorrerko,
H.A. Coxomnosa, A.A. Illommon 1 ap. OnHa-
KO KOMIUIEKCHOTO HCCIIEA0BAHUS TI0 3TOMY
BOIpOCY B YKpauHe Tak M He ObLIO Mpel-
CTaBJICHO, YTO OOYCJIOBIIMBAET BO3HUKHO-
BEeHHE HEOOXOIMMOCTH HAyYHOIO aHaJIN3a B
9TOM cdepe ¢ LeNblo TaTbHEeHIIeH UMILIe-
MEHTAIUU MEXTyHapOIHO-TIPABOBBIX HOPM
B HAIIMOHAJIFHOE 3aKOHOAATEIIHCTBO.
Ieanio u 3agayeid 3TON CTAaThU SBIIS-
eTcsl aHamM3 MEXKIyHapOITHO-TIPAaBOBBIX
OCHOB (TIPHIIMIIOB) pa3peIInTeN-HON -
ATEINFHOCTH B c(hepe HCIIONB30BaHMS U OX-
paHBl IPHPOIHBIX PECYPCOB, KOTOPBIE MBI
Ipe/IaraeM MOHUMAaTh KaK OOLIeNpU3HaH-
HBIE HOPMBI U TIPUHLHIIBI MEKTyHAPOIHO-

HWHTEIPpUPOBAHHOC BJIMAHHUE, CIIPABEIJIMBOC

TO DKOJIOTMYECKOTO IIPaBa, PEryHpyIOLIye
(DYHKIMOHMPOBaHHUE PA3PELIUTENBHON CH-
cTeMbl B chepe HCIONIb30BaHUS U OXPaHBbI
MIPUPOIHBIX PECYPCOB.

H3n0:xeHHe 0CHOBHOIO MaTepuaJia.
OTMeTHM, 4TO B IOPHANYECKOH JTUTEpaType
He MPOBOAMIIACH CHCTEMATH3ALMS TIPHHIIN-
TIOB Pa3pelINTENbHON AESTENHHOCTH B Cde-
PE MCIIONb30BAHUS HPHUPOIHBIX PECYPCOB.
[To stomy nosony K.A. beksiies ormeuaer,
YTO CYLIECTBYIOT HPHUHIMIIBI MEXTyHapO/I-
HOTO 3KOJIOTHYECKOTO MpaBa, JEHCTBYIO-
IIME U 3aKPEIUICHHBIE HA YPOBHE MEXKIY-
HApOIHBIX JOTOBOPOB (KOHBEHIIMI) — TaK
Ha3bIBaEMOE «TBEPZOE» IPaBO, U HOPMEI
HeoOs3aTeNbHbIe, KOTOpPBIE HYXKHAIOTCSI B
0CcoOOM TIOPSIKE WMIDIEMEHTAIMM B Ha-
IIHOHAJIFHOE 3aKOHOMATEIECTBO U KOTOPHIE
CYILECTBEHHO BIIMSIOT Ha MEXKTyHapOIHBIE
OTHOIIEHHS] CBOMM aBTOPHTETOM — TaK Ha-
3bIBaEMOE «MsITKoe ripaBoy [3, c. 114].

COOTBETCTBEHHO, NMPHHIMIBI MEXKITY-
HApOJIHOTO 3KOJIOTHYECKOTO IpaBa, a TeM
6oJ1ee MPUHLMIIBI PA3PEIUTENILHON chCTe-
MBI B c(epe HCTIONIb30BAHMS M OXPaHBbI TIPU-
POIHBIX PECYPCOB OTHOCSATCS K «TBEPAOMY
MPaBy», BElb OHH SIBISIOTCS] PYyKOBOJSIIIN-
MH IPHHIOUIAMHA CYIIECTBOBAHUS MEXIy-
HapOJHO-TIPABOBBIX OTHOIICHWH W 3aKpe-
IUIFOTCS. Ha YPOBHE MEXKIyHApPOIHBIX I0-
TOBOPOB AKOJIOTO-TIPABOBOTO HATIPABIICHUSL.

[NepBble MexTyHapOIHBIE COINIALIICHUS
B cdepe BbIIauM pa3pelleHUil Ha JesTelb-
HOCTb C MCIIOJIb30BAHUEM U OXPAHOI Tpu-
POIHBIX PECypcoB ObLIM HAIpPaBJIEHbI, pe-



JKIIe BCEro, Ha OXpaHy BHIOB (ayHbI, KOTO-
Ppbl€ CUMTAIUCH LIEHHBIMH, YUUThIBAsI HHTE-
pecsl oTpebieHus u Toproeiu [4, . 57].

JlongoHnckast kouBeHImst 1933 roma o
coxpanenun (ayHpl ¥ (IOpBI B UX TMPHU-
POIHOM COCTOSIHHH [5], KOTOpasi Tak U HE
BCTYIIHJIA B CHILY, OTHECa BUIbI (hayHbl U
(hropse1, KOoTOpBIe TpeOOBaIM JKECTKOHM pe-
IIAMEHTAlNH, K Kiaccy A, a Te BUJIbI, KO-
TOpbIe HE TPeOOBAIN TAKOH 3aILUTHI, ObLIN
OTHEceHbI K Kiaccy b (oxora paspernanocs
IO CIIELMAIBbHBIM JIMIEH3USIM, KOTOPbIE BbI-
JIABAIMCH Ha BPEMs Iojia M Ha OIpeJIeyIeH-
Ho#i TeppurTopu). [Ipu 3T0M HenocTaTkamu
TaKoro PEryjMpoOBaHMS, OYEBHIHO, OBLIO
TO, YTO TOCYHApCTBA MOIIM 0€30 BCSAKOI
MEXKITyHApOIHO-TIPABOBOH ~ OTBETCTBEHHO-
CTH HMCKIIIOYaTh U3 cdepbl pacnpocTpaHe-
HHS yKa3aHHOM KOHBEHIMM TeppUTOpUH, Ha
KOTOPBIX OBI CYITIECTBOBAJIa IOTPEOHOCTH B
BbIJIa4€ CHICIMATBHBIX Pa3peHICHUMH.

VkazaHHas W JApyrre TonoOHBIE CH-
Tyallid CTUMYJIMPOBAIM MEXTyHapOIHOE
COOOIIECTBO K BBIICICHUIO IIPUHIIUIIOB
MMEHHO Pa3pelIUTeIbHON CHCTEMBI B Cde-
PE€ MCIIONb30BaHUS MPHUPOIHBIX PECYPCOB.
Tak, A. Kucc u JI. IllentoH ompenenstor
TaK{e CIEUUAIbHBIE PUHIUIIBI MEXKITyHa-
POIHOTO SKOJIOTUYECKOro TpaBa B 3TOH Ya-
cTu: 1) IpUHINIT IPEBEHTUBHBIX ICHCTBHH,
2) NPUHIMI TPETOCTOPOKHOCTH, 3) MPHH-
LI «3arpsI3HATENG IUIATATY», 4) IPHHINIT
CTPaBeITIMBOCTH U paBeHcTBa [6, ¢. 20-25].
OnHako, 10 HallleMy MHEHHIO, OCHOBHBIMH
MEXTyHAPOIHO-TIPABOBBIMH  MIPHHIIUIIAMH
pa3peLINTEIbHON CHCTEMBbl, BO3HUKIINMHU
Ha 3Tale ee CTaHOBJICHUS B cepe IKOIo-
rud, ObUIM TPU TNPHHLMIA: CyBEpPEHHTETa
HaJl MPUPOIHBIMU pecypcamu |7, c. 43—49],
CIIPaBEUIMBOTO  IPUPOZIOIIONB30BAHUS 1
NPHUHLMI OLEHKH BO3JCHCTBHS Ha OKpY-
JKaFOIIYI0 IPUPOAHYIO cpeny [8, ¢. 49-55].
Kpome 3THX NPUHIMIIOB, CYUTAEM, YTO Ha
CETOMHAIHUN JICHb TaKKe CJIEIyeT TOBO-
pUTH O HOBOM MEXTyHapOIHO-IIPABOBOM
NPUHIAIE PAa3pEIINTEIBHON CHCTEMBbl B
cdepe MCIONB30BaHUSI U OXPaHbI HIPUPOLI-
HBIX PECYPCOB — IPUHLINIIE HHTETPHPOBAH-
HOTO BO3/ICHCTBHS Ha OKPY’KaIOLLYIO CPeLy,
00BEKTHBHOE CYILECTBOBAHUE M BXHOCTD
KOTOPOTO MBI 000CHYEM HIDKE.

IMpuHIMn cyBepeHMTETa Haj HPUPOI-
HBIMH peCypcamMH KaKk M yHapOIHO-TIpa-
BOBOM MPUHIIUIT Pa3peIIUTENLHON CUCTEMBI
B chepe UCTIONB30BAHNUS M OXPAHBI IPUPOLT-
HBIX PECYPCOB OXBaTBIBACT, HA HAIII B3IV,
JIBE COCTaBIIAIONIME: 1) MONMHBII CyBepeHH-
TET TOCYHapCTBa PacIoOpshKAThCs MPHPOL-
HBIMH peCcypcaMH, HaXO[ISIIHNMHCS Ha €ro

TEPPUTOPHH, B HALMOHAIBHBIX UHTEpPECaXx;
2) He HAHOCUTb BpEZla CMEXHBIM rocyaap-
CTBaM HCIIOJIb30BAHUEM IIPUPOIHBIX PECYp-
COB M OXPaHUTEIBbHBIMU MEPaMH, KOTOpbIE
NPUHUAMAIOTCS  YIIOJTHOMOYEHHBIMH  TIpe[I-
CTaBUTEJISIMU T'OCYAApPCTBA.

Kak yxaspiBaer Iltedan IlopH, oco-
OEHHO TOT IIPHHIUIT PA3PEUIIUTENHFHON CH-
crembl pasBuics B 1960-x u 1970-x rogax.
Ero Bo3HHKHOBEHHE OBLIO O0OYCIIOBICHO
Pa3BUTHEM TOCYIapCTB MOCPEICTBOM psia
Mep 1O YBEJIMYCHHIO J0XOIOB OT NOOBIMK
He(TH U ra3a. braronpusTHbli pexxum Ha-
JIOTOOOJIOXKEHHST TPAHCHALMOHAIBHBIX He-
(TAHBIX KOMIIAHMH B MPOMBIIUIEHHO pa3-
BUTHIX CTpaHax, IOsBIeHHe BcemupHOro
0aHKa Ha MEXIyHApOIHOI apeHe W pacTy-
111ass KOHKYPEHLMS CPe Pa3BHBAOIIMXCS
CTpaH KacaTelIbHO KaMIIaHWUH IO Pa3BelIKe
TIOJIE3HBIX HCKOIAEMbIX OOYCIIOBIIM TO-
SIBJICHUE HOBBIX, OOJIee CJIOXKHBIX yCIIOBHI,
B KOTOpBIX JaJIbHEHIIee MPOJBIKCHHE B
HaIpaBIeHUH TOJHOTO CyBEpEeHHUTETa Haj
HPUPOIHBIMU PECypcamMu ObLI0 ObI JOCTHUT-
HYTO 3a cYeT COOCTBEHHBIX YCHIMH Iocy-
napcts [9, c. 321].

Hapsany ¢ stum, mo muenuto [[3Buza
b. Xantepa, cyThb JaHHOrO MpHHIMIA 3a-
KJIIOYaeTcsi B TOM, YTO TOCYIapCTBEHHBIN
CYBEPEHUTET B IOPUANYECKOM CMBICIIE 03-
HayaeT He3aBHCHMOCTb, TO €CTh IIPaBO Ha
OCYIIECTBIIEHHE B ONpENEIeHHON YacTu
3emnd, 3a WCKIIOYEHWEM JpPYTHX TOCY-
apcTB, (YHKIMI rocynapcTsa, TaKUX Kak
OCYIIIECTBIICHHE IOPUCIVKIIMN M TIPHUBEe-
HHME B MCIIOJIHEHHE 3aKOHOJATENIbCTBA I10
OTHOILIEHHIO K KOHKPETHOMY KpYTY JIMII
[10, c. 130]. IIpu sTOoM cymiecTByeT orpa-
HHMYEHHE 3TOTO NPUHIIMIA, KOTOPOE HPOsIB-
JETCS B COPa3MEPHOCTH YOBJICTBOPEHUS
MHTEPECOB TOCYIapCTBa IS PELICHHs TJI0-
OaJIbHBIX ¥ PETMOHATIBHBIX SKOJIOTUYECKHX
npobeM.

B m. 3 pasmena I pesomorpm 1803
(XVII) TI'enepanbhoit Accambmen OOH
«Heorpemiemblii cyBepeHHTET Haja TIpH-
pomHbIME pecypcami» oT 14.12.1962 rona
OIIpE/IeITICHO, YTO Pa3Be/Ka 1 3KCILTyaTallks
TaKOBBIX (IIPUPOIHBIX — ABT.) PECYPCOB U
pacriopsDKeHHE MMM, TaK ke, KaK M BBO3
HEOOXOAUMOTO IS 9TUX Liejiell HHOCTpaH-
HOTO KaluTasla, JODKHBI HPOBOAUTHCS B
COOTBETCTBUHU C MPABHJIAMH M YCIIOBHSMHU,
KOTOpBIE HAapOJIbl M HALIMH 110 CBOEMY CBO-
00ZHO MPHHATOMY PELICHUIO CUHTAIOT He-
00XOZIMMBIM WITH JKEJaTeIbHbIMU JUIS Pa3-
PpEILCHHS, OTPaHUUYCHHS HITH 3aIIPETa TAKHX
BUJIOB JESITETLHOCTH.

W3 ykazaHHOrO WpHHIOMIA CIEIYeT,
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YTO KOMIIETEHIIMS ONpE/eIeHUs MOpsaKa
NPEAOCTABICHUS Pa3pelLIeHNH Ha MCHONIb-
30BaHME HPHUPOIHBIX PECYpcoB paspada-
TBHIBACTCS HAa KOHKPETHOW TEpPPUTOpPHH,
BBIPAXKAETCS Yepe3 BHEIIHE BOIUIOLICHHYIO
BOJIIO HAPOJIOB U HAIIMH. A 3TO, TI0 HaIeMy
MHEHHIO, SBIISIETCSI YaCThIO TIpaBa HALMH U
HapOZIOB Ha CaMOOIIpeJIeIEHHE.

TIpyHLHIT  CIIPaBEIIMBOTO  PHPOJIO-
TIOJTE30BAaHMsI, KaK MBI CUHTaeM, 00yCIIOB-
JIeH THaIeKTUYEeCKOM B3aMOCBSI3bIO TIPE/I-
METOB, SIBIICHHH M IPOLIECCOB B IPUPOJIE.
OH peanu3yeTcsi IOCPEICTBOM YCTaHOBIIE-
HUS TpeOOBAaHMII TIO OXpaHe APYruX HpH-
POIHBIX 00BEKTOB M OKPYXKAIOLIEH cpe/ibl B
TpolIecce 3eMIICHIOIB30BaHHS, JIECOIONb30-
BaHMs1, HEPOIIOIB30BAHMS, BOJOOIb30BA-
HHSI, TIOJIb30BAHMS JPYTUMH NPHPOAHBIMU
OorarcrBamu. Takke comepkaHHE OSTOTO
TIPUHIAIIA 3AKITIOYaeTCsl B 00ECIeYeHNH,
BEIPa0OTKE U OCYIIECTBICHUH MEPOIPH-
ATHHA TI0 OXpaHe OKpyJKalomed cpenpl U
MIPUPOIOIIONBF30BaHUS C yYETOM B3aH-
MO3aBUCHMOCTH SIBICHUH M MPOILECCOB
B BKoJIorMueckoil cucreme. Ilo Hamemy
MHEHHIO, IPUHIMI CIIPABEIUBOCTH TIPHU-
POIIOTIONB30BaHUS JIOJDKEH KOPPETHPOBATh
¢ obecrieueHneM Hajuiekamero u dddex-
THBHOTO ITIPaBOBOTO PETYJIUPOBAHHS DKO-
CHCTEMHOTO ITOIXO0/a.

P.A. Ilepener cumtaer, 9To B pamKax
9KOCHCTEMHOTO TOXOa U KOMILIEKCHOTO
YIIpaBiIeHUsT HEOOXOOMMO paccMaTpHBaTh
BUJIBI JIEATENHHOCTH YeJIOBEKa, SKOJIOTH-
YeCKHE MPOLECChl M OKPYKAIOIIYIO Cpe-
Jly LIENOCTHO U BcecTopoHHe. Hu onuH u3
CLICHapUEB HEJb3sl PacCMaTpuBaTh H30JH-
POBaHHO. DKOCHUCTEMHBIH MOXO0/ TpedyeT,
4TOOBI OTPACIEBOE YNPABICHUE OCYIIECT-
BIISUIOCH C LIEJIBIO 3ALLUTUTB CPEALY, CBECTH K
MHHHMMYMY BO3/ICHCTBHE Ha OKPY’KAIOIIYIO
Cpezly ¥ MHTErPUPOBaTh UJICH BO BCEX DKO-
JIOTMYECKHX U COLMAIbHO-IKOHOMUYECKHX
chepax. JlelicTBusS HEOOXOMMMO KOHIICH-
TPHPOBaTh Ha PEATMCTHYHBIX W TPaKTH-
YECKHUX MEPOIPHATHSIX, HANPABICHHBIX Ha
MHHHMMU3ALMIO BpeZa OKpY KaroIlel cpere,
Ha 3aIUTy OHOJIOrNYECKOro pasHooOpasus,
COZICHCTBHE 37I0POBBIO U OJ1AroCOCTOSIHHIO
MECTHBIX OOLIMH M Ha yIpaBJIeHNE BUAMU
JeTeTbHOCTH, CBS3aHHBIMU C HPUPOJIHBI-
mu pecypcamu [11, c. 46]. MbI npennara-
€M BOIUIOTUTH TPHHLMII CIPaBELITHBOIO
TIPUPOJIOIIONB30BAHHUS ITyTeM 00CCIICYCHUS
ONTHMAJILHOTO IPABOBOTO PETYIMPOBAHHS
B YaCTH YKOCHCTEMHOTI'O MOJIXO/A.

JlaHHBII NPUHIMI TECHO CBSA3aH C
MIPUHIIUIIOM OLIEHKH BO3ICHCTBUS Ha
OKPY’KAIOIIyI0 Cpely, KOTOPBIH 3aKiIro-
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YaeTcs B TOM, YTO TOCYJapcTBa 00s3aHBbI
OCYILECTBISATh OLIEHKY 3KOJOTMYECKHX
MOCJIEACTBUN IJIAHUPYEMOU JesTeIbHO-
CTH, KOTOPbIE MOTYT OKa3aTh 3HaYUTEIlb-
HOE HETaTHBHOE BIIMSHHE Ha OKpYKalo-
myto cpeny. [IpuHnun oueHku Bo3ae-
CTBHUS JIOJDKCH rapaHTHPOBAaTh, YTOOBI J10
BBIJIAYM pa3peIIeHHs Ha OCYIIECTBICHUE
OTIpeJIeNICHHOW JesTeTbHOCTH B cdepe
OKOJIOTHM  COOTBETCTBYIOIIME OpTaHbI
TOCYIapCTBEHHOH BJIACTH OIPEACTHIN U
OLICHWJIM 3KOJOTMYECKHE TOCIEACTBUSI
IUIAHUPYEMOM e TeIbHOCTH 1 00ecTedu-
JIH, YTOOBI rpak/laHe, Ha KOTOPhIX MOXET
MOBIMATh Takas AEATEIbHOCTb, HUMEIH
BO3MOXKHOCTb IIOHSITH CyTh IIPOEKTA U BBI-
CKa3aTb CBO€ MHEHME TI0 3TOMY IOBOAY
[12, c. 36].

B 3apy0OexHOil JuTeparype MpUHIIAIT
MPEIBAPUTEILHON OIEHKU BO3/AECHCTBUS
Ha OKPYXAIOIIyI0 Cpeny Ha3bIBAaeTCs
«TPHEMOM FOPHUANYECKOH TEXHUKI», «Me-
XaHU3MOM VTIPaBICHUS W COOJFONSHUSD)
[15,¢.799; 8, c. 119]. OnHaxko, cyas 1o 3Ha-
YHUTENBHOMY KOJIUYECTBY MEXKIyHApPOIHBIX
COMIAILIEHNH, KOTOPbIE 3aKpeIuIioT Tpebo-
BaHUE NPOBOAUTH TAKyIO OLIEHKY, OCYIIIECT-
BIISATh OOMEH MH(pOpMAIUeld U MPOBOIKUTH
KOHCYJIBTAIUH, & TAKKe COOTBETCTBYIOIIMX
PpeLIeHHI MeXTYHaPOIHBIX CYJICOHBIX U ap-
OUTPaXKHBIX YIPESKACHNH, MBI IPIXOAUM K
BBIBOZTy O CYIIECTBOBAaHHH CAaMOCTOSITENb-
HOTO TIPUHIMIIA OIEHKH BO3IEHCTBHS Ha
OKPY’KAIOIIyI0 Cpemy Kak IpUHIMIA pa3-
PeUINTENBHON CHCTEMBI B C(epe IKOTOTHHL.

B T0 xe Bpems B bazenbckoif KOHBEH-
LMY O KOHTPOJIE 3a TPaHCTPaHUYHOM Hepe-
BO3KOH OMAacCHBIX OTXOJOB M UX yHaJeHHEM
[13] mpemycMOTpeHbl HEKOTOPbIE OTpaHUYe-
HUS Ha TPAaHCTPaHUYHbIE NIEPEBO3KU OIac-
HBIX U JPYTHX OTXOAOB. DTU OrpaHUYEHUS
JIOJDKHBI BCETA YYUTHIBATHCS MPU OLICHKE
1 JOIMyCTHMOCTH KOHKPETHOH TpaHcrpa-
HUYHOH NepeBO3KH 0TX0N0B. B basenbckoit
KOHBEHIIMH TIpexycMoTpero, uto CtopoHa
HE TI03BOJISIET DKCIIOPT OIMACHBIX OTXOJIOB,
€CIIM y Hee eCTh OCHOBAHUS T0JIararh, 4To
UCIOJNBb30BaHUE 3TUX OTXOHNOB HE Oyner
OCYILECTBIIATHCSL  IKOJIOTHYECKH 00O0CHO-
BaHHBIM 00pa3oM. Ha Ham B3misi1, IMEHHO
00OCHOBAaHHOCTb TAKOI'O HCIIOJIb30BaHUS
MOXET TOATBEPXKIATBCA COOTBETCTBYIO-
LIMM pa3peleHneM, KOTOpoe MOKET ObITh
MOJYy4eHO B YCTAHOBJIEHHOM 3aKOHOJA-
TenbCTBOM mopsinke. Ilepen Tem, kak BbI-
JIaTh TaKoe pa3pelieHue, yIoITHOMOYEHHBIN
Ka)KIbIM KOHKPETHBIM TOCYIapCTBOM OpraH
JOJDKEH OCYIIECTBUTH NPEABapHTEIHLHYIO
OLIEHKY BO3/CHCTBUSI HA OKpPY)KAIOIIYIO

cpemy IEATENbHOCTH 3aHHTEPECOBAHHOTO
cyObekTa.

B KonBeHuyu 06 oneHke BO3IEHCTBUA
Ha OKPY’KAIOIIYIO CPELy B TPAHCT PAHUYHOM
koHTekcTe oT 25.02.1991 [14] B IIpunoxe-
HUU V OIpEeAEseHo, 4To LENu MNpeanpo-
€KTHOTO AHAJIM3a BKJIIOYAIOT: a) KOHTPOIb
3a COONIONICHIEM YCIIOBHH, HW3IIOKESHHBIX
B Pa3penieHUH WM OTOBOPEHHBIX IPH yT-
BEP)KACHUM 3TOH JIESITETIEHOCTH, B 3P deK-
THUBHOCTBIO Mep MO YMEHBIIEHHIO BO3-
nefcTBusA; b) aHanu3 BUIA AESTENBHOCTH
C LeNbI0 00eceyeHnsI COOTBETCTBYIOIETO
YPOBHSI YIPaBJIEHUSI U TOTOBHOCTH K JIeH-
CTBHSAM B YCJIOBUSX HEOINpPEIEICHHOCTH;
C) IPOBEPKY MNpPEeIbIIyLIINX IPOrHO30B C
TeM, YTOOBI HCIIOIB30BaTh MPUOOPETEHHBII
OIIBIT B OyyIlIeM PH OCYILIECTBICHUH aHa-
JIOTUYHBIX BHIOB JICSITETIHHOCTH.

OTa MEXTyHapOTHO-TIPAaBOBasi HOpMa
03HAYaeT, 4TO YCJIOBHS, M3JI0KEHHBIC B Pa3-
pelIeHn Ha WCIIONB30BAHHUE IMTPUPOIHBIX
PECYpCOB, SIBIISIFOTCS OJHOBPEMEHHO MEX-
JIYHapOIHO-IIPaBOBBIMU TPEOOBaHUAMU K
OCYILECTBISIEMON CYOBEKTOM JIeATENIbHO-
cti. COOTBETCTBEHHO, COOMIONEHUE TaKHX
MEXIyHapOIHO-TIPABOBBIX  TPeOOBaHMI
JIOJDKHO OCYIIECTBIISTHCS IPH HAJIMYHH TO-
CYapCTBEHHOTO MPHHYXICHUSL.

To ecTb MMEHHO yKa3aHHBIN MPUHIAI
o0ecreunBaeT yCTOHIMBOCTh, OCHOBATENb-
HOCTb M CTaOWMIIBHOCTH Pa3peIINTeNIbHOI
CHCTEMBI, a TaKKe pPeaH3aliio MpaBa Ha
ydJacTHe B TOCYIapCTBEHHBIX JeNax, KOTO-
poe mpexycMorperHoe cT. 21 Bceobmieit
JIeKJIapaliiy TIpaB yesioBeka, cT. 25 Mexny-
HApOJIHOT'O MAKTa O PAXKIAHCKUX U IOJIHU-
TUYECKHUX IpaBax, CT. 5 MexayHapoaHou
KOHBEHLIMU O JIMKBUIALMH Bcex (opm pa-
COBOW JTMCKpUMHHAIIMK, CcT. 7 KoHBeHIUH
OOH o nukBupanmu Bcex (HOpM AUCKPH-
MHHALMA B OTHONICHWHM >KEHIINH, CT. 29
KoHBeHIM 0 mpaBax HWHBAJIHIOB, CT. 23
AMepUKaHCKOH KOHBEHI[MH O TIpaBax de-
J0BeKa, cT. 13 AdpukaHCKoi XapTUH TpaB
YeoBeKa ¥ HapoJoB, cT. 1-3 Broporo mpo-
TOKOMNa K AQpHKaHCKOI XapTHH TIpaB Yero-
BEKa W HApOIOB, CT. 24 ApaOckoil xapTuu
npaB yenoBeka U cT. 3 Ilporokoma Ne 1 k
(EBponeiickoit) KonBeHImu o 3ammre npas
YeJI0BEKa U OCHOBHBIX CBOOOI.

Yro KacaeTcs MeXITyHapOIHO-TIPaBo-
BOTO IMPHHIMIIA HHTETPUPOBAHHOTO BIIHS-
HHS, TO OTMETHM, YTO O HEM YIIOMHHAJIOCh
B KoHBEeHIMHN O TpaHCTpaHMYHOM 3arpsi3-
HEHUH BO3yXa HA OOMbBIINE pPacCTOSHUS
[16], rme mox 3arps3HeHWEM BO3TyXa pac-
CMaTprBaJIOCh BBEJICHHE YEIOBEKOM, IIpsi-
MO WM KOCBEHHO, BEIIECTB WM SHEPIUH

B BO3JYILIHYIO Cpely, BieKyliee 3a co0oi
BpE/IHbIE MOCIEACTBHS, TaKUEe KaK yrposa
3I0pPOBBIO JIIONEH, HaHECEHWE Bpena XKu-
BBIM PECypcaM, 3KOCHCTEMAM U MaTepualb-
HBIM I[ICHHOCTSIM, & TaKKe HaHeCeHHe Bpe/a
naHquadgTy WIM MOMEXH OPYTHM 3aKOH-
HBIM BUJIaM HCIIOJIb30BAHHUS OKPYKAIOLICH
cpenst. To ects ¢ parudukarmeir Konsen-
MM TOCYJapCTBa-y4YaCTHUKH TPH3HAIH,
YTO MPUYHUHEHHE BpEAa HCIOIB30BaHUEM
OZIHOTO pecypca (B 4acTHOCTH, arMocdep-
HOTO BO3/IyXa) MOKET HAHECTH CYILECTBEH-
HbII BpEAL U IPYTHM IIPUPOIHBIM pPecypcam,
sKocucTeMaM B 1eroM. COOTBETCTBEHHO,
TaKas CHTyanus TpeOyeT HeMeUIeHHOH pe-
aKLMK MEXKIyHApOIHOIO0 COOOLIECTBA ITy-
TEM YCTaHOBJICHHS HOBBIX Ka4€CTBEHHBIX
U KOJIMYECTBCHHBIX KPUTEPHUEB pa3pelin-
TEJIHON CHUCTEMBI B c(hepe UCTIONb30BaHMUS
MPUPOIHBIX PECYPCOB M 0OECIIEIEHHUST KO-
JIOTHYECKOH 6€301acHOCTH.

CucremMa HHTETPHPOBAHHOTO  HKOJIO-
THYECKOTO paspellieHus] Oblla BBEJCHA B
[sermu (1969), Hanum (1972), Coenu-
HenHoM Koponesctse (1990), a 3arem u B
Esporeiickom Coroze (1996) B cootser-
ctBum ¢ J{upexrusoit 96/61/EC or 24 cen-
10pst 1996 roma 00 WHTErpUPOBAHHOM
MPEYTIPEKACHUN U KOHTPOJIE 3arpsI3HECHUS.
7 stuBaps 2014 roga upexruea EC 00 unTe-
IPUPOBAHHOM IPEAYIPEIKICHIN 1 KOHTPOJIE
3arpsi3HEHMs ObUIa M3MeHeHa JIupeKkTrBoii o
MPOMBIIIUIEHHBIX BeIOpocax [17, c. 17].

TTpHUHIMIT MHTETPUPOBAHHOTO BIIMSHUS
B €r0 COBPEMEHHOM BHJIE, Ha Halll B3LJIS,
copmuposaincss B Mae 2003 roma, korma
B Kuese npoxomuna nsras Kondepenuus
MHUHHUCTPOB «OKpykaromas cpena s Ep-
pons. Torna B Kuese u B IIpare cocrosin-
cs1 DxoHomudeckuid Gopym OpraHuzanuu
bezonacuoctu u CorpynauuectBa EBpormst
(manee — OBCE) u Takum obpazom Obuia
cdopmuposana nporpamma ENVSEC [18].
VimenHO B yKazaHHOE BpeMsi TOCylapCTBa-
MH-y4aCTHUKAaMH ObUIO  WHHIMHPOBAHO
peleHre npoOieMbl YCTAaHOBKH Ha HallW-
OHAJILHOM YPOBHE HHTETPHPOBAHHOTO KO-
JIOTMYECKOTO pa3peleHust Ul CTaloHap-
HBIX 3arpsi3HUTENCH OKpYKaroLleill cpenpl
Ha HallMOHAJIILHOM YPOBHE.

CyTb 3TOr0 NpHHLMIIA 3aKIIOYACTCS B
TOM, YTO CyMMapHOE BJIMSHHE 3arps3Hsi-
IOIMX BEIIECTB TPU HUCHOJIb30BAHUM TIPHU-
POMHBIX PECypcoB (aTMOC(EPHOTO BO3MY-
Xa, BOABI U JIPYyrUX) MOXKET HAHOCHUTh 3Ha-
YHTENBHO OONBIINI Bpel, YeM OTHEIHHO
KaKIbIH M3 TaKHX BHJOB HCIIOJIB30BAHUS
caM 10 cebe. DTOT NMPUHLMIT OHOBPEMEH-
HO MPHUMEHSIETCS K pa3pelnTeNbHBIM Opra-



HaM B 4acTU MX 00s3aTesIbCTBa YCTaHABIIU-
BaTh TPeOOBaHMsA K OXpaHe OKpYXarowleH
NPUPOHON Cpeibl KaK K LIeJIOMY, a He K
€e YacTsM B BUJIE OTAENBHBIX HPHUPOIHBIX
pecypcos.

B PyxoBomsmmx mnpuHUmnax shdex-
THBHBIX Pa3pELIMTEIBHBIX CHCTEM OKpY-
skatorei cpenpr OOCP onpeneneno, dto
KOHIICIHS HHTETPHPOBAHHOTO MPEIOTBPa-
IICHHS BPESAHOTO BO3ICHCTBUS M KOHTPOJIS
BKJTFOUAET B Ce0sl MEPOTIPHSATHSI M TIPOLICTY-
PbI 1O NPEAOTBPALIEHUIO (TZI€ 3TO BO3MOX-
HO) WJIM CBEICHUS K MUHMMYMY BIIMSHUS
Ha OKPYXAIOLIYI0 CPERy NPOMBIILICHHBIX
YCTaHOBOK C LEJBIO JIOCTUYb BBICOKOTO
YPOBHSI 3aIllUThl OKPYXAIOLIEH cpepl B
uenom. [l AOCTHKEHUS yKa3aHHOM e
(kax cocrapnsomeld 6onee MMPOKOro o
3HAYEHHIO IIPUHIMNA HMHTETPUPOBAHHOTO
BO3JICHCTBHUS) KOHLICTILMS BKIIFOYACT CJIe-
JIYIOIIME OCHOBHBIC MPUHIMIBL 1) BbiIada
paspelIcHiii BCEM CTAIlMOHAPHBIM YCTa-
HOBKaM, KOTOpbIE OCYIIECTBILSIIOT 3HAYH-
TEJIbHOE BIIMSIHAE HAa OKPYXKAIOLIYIO Cpely;
2) muddepeHnmanys pPeKIMOB IPABOBO-
IO PEryIMpOBaHMS Ul KPYIHBIX U MaJbIX
CTAlMOHAPHBIX MCTOYHUKOB 3arpsi3HEHHUS;
3) CcylIecTBOBaHHE COOTBETCTBYIOILETO
OTJEJIBHOTO  PAa3pelMUTENBHOIO  OpraHa;
4) y4actue OOIIECTBEHHOCTH U JOCTYIl K
uHbOpMAIMK; S5) LIMPOKOE MpPHUBICYCHUE
3aUHTEPECOBAHHBIX CTOPOH; 6) COTPYAHH-
YECTBO C TOCYHAPCTBAMH, KOTOPHIE YiKe
OCYIIECTBIJIA MPAaBOBOE PETYIHPOBAHUE B
9TOM YacTH; 7) TeCHas CBSI3b C KOJOTHIe-
CKoif oreHkoit [19, ¢. 10-12].

INepeunciieHHble NPUHLIMUIIBI SBIISIOT-
Csl COCTAaBJIAIOIIMMH €JUHOTO IpPUHIMIIA
MHTETPUPOBAHHOTO BIIMSAHUS, BEb TOJIBKO
UX KOMIUIEKCHOE NPUMEHEHHE B paMKax
eIMHBIX MPOrpaMM U MEpONpuUsTHi Oy-
JIET CIIOCOOCTBOBATH BHEAPEHUIO LIEJOCT-
HOTO HMHTETPHPOBAHHOIO PETYJIUPOBAHHS
BPEAHOTO BO3/ICHCTBHS Ha OKPYXKAIOIIYIO
npupoxanyto cpeny. Ilocne parudukanmm
Cornamrenns 06 acconmanun [20] ¢ Epo-
neiickuM Coro3oM YkpawHa Takxke B3siia
Ha cebs 00s13aTeNbeTBa MO BBEJICHHUIO MH-
TErPUPOBAHHOTO KOJIOMYECKOro paspe-
IICHUS ITyTEM BHEJPEHHS HOBOW CHCTEMbI
sKonoruueckoro ynpasnenus ( ct. 361 [o-
ToBOpa), HO IOKA UMIUIEMEHTAIUsl €BPO-
MEHCKUX CTaHAPTOB B 3TOM YacTH elle He
COCTOSIIACK.

BoiBoabl. IIpoBeneHHbII B JaHHOM
cTaThe aHaNM3 AaeT 0a3uc JUId BEIBOZA,
YTO B HACTOSIIEE BPEMsl €CTh OCHOBAHUS
KOHCTaTHPOBAaTh HAJMYHME TaKHX OTpac-
JICBBIX MPUHIIMIIOB Pa3pelINTEIbHON CH-

cTeMbl B chepe UCIIONB30BAaHUS U OXPaHbI
MPUPOIHBIX PECYpPCOB, KaK MPUHLUI CY-
BEpEeHHUTETa HalUil U HapoJOB Haj NpU-
POAHBIMH peCypcaMH, IPUHLUI CIIPaBe/-
JIMBOTO MPUPOJONONB30BAHUS U IPUHIIUI
OLIEHKH BO3ACUCTBHS Ha OKPYKAIOIILYIO
OPUPOAHYIO cpeny. s KOMIIEKCHOTO
s¢dexTa 3TH NPUHLUMNBI JOJKHBI BHE-
IPATBCS MPAKTHYECKH B KaxKmoil cdepe,
CBSI3aHHOM € UCIONB30BaHUEM U OXPAHOMN
MPUPOIHBIX PECYPCOB.
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PA3BUTHUE HAKA3AHMIA 3A YIIPABJIEHUE TPAHCIIOPTHBIMHA
CPEJICTBAMH JIMIIAMHU, HAXOISIIIUMMCS
B COCTOSIHMY ONbSTHEHMS,
B AIIMUHUCTPATUBHO-IEJUKTHOM 3AKOHOJATEJIBCTBE
YKPAMHBI

EBrennii KAJIYI'HH,
aJbIOHKT
JlHenponeTpoBCKOro rocyJapCTBEHHOTO YHUBEPCUTETA BHYTPEHHUX €I

Summary

The article presents historical analysis of the development penalties for driving by persons in a condition of alcoholic, narcotic
intoxication or intoxication resulting from the consumption of drugs in administrative and tort legislation of Ukraine. The analysis
of normative-legal acts, which regulated the responsibility for the management of vehicles of persons who are in a state of alcoholic,
narcotic intoxication or intoxication resulting from the consumption of drugs. It is proved that during the period that is investigated, the
administrative sanctions that amplified, on the contrary, softened and every step of the legislator in this field from the very beginning
produced some results.

Key words: administrative responsibility, administrative penalties, road safety, penalty points.

AHHOTaIUA

B crarbe mpoBOIUTCS MCTOPHKO-TIPABOBOW aHANN3 Pa3BUTHS HAaKa3aHWH 3a yHpaBlieHHE TPAHCHOPTHBIMH CPEICTBAMH JIMLIAMH,
HaXOJSIIUMHUCS B COCTOSIHUHU aJKOTOJIFHOTO, HAPKOTHYIECKOTO OIBSHEHHS WA OMBSHEHHS B PE3YNBTaTe YIOTPEOICHUS JICKAPCTBCH-
HBIX CPEJICTB, B aIMUHUCTPATUBHO-/ICITNKTHOM 3aKOHOATENbCTBE YKpauHbl. OCYIIECTBISCTCS aHAIU3 HOPMATHBHO-TIPABOBBIX aKTOB,
KOTOPBIEC PETYIUPOBAIHA OTBETCTBEHHOCTD 32 YIIPaBJICHHE TPAHCIIOPTHBIMU CPEICTBAMHU JIMLAMH, HAXOSIIIUMHKCS B COCTOSIHUH aJIKO-
TOJIBHOTO, HAPKOTHYECKOTO OTBSIHEHUS WIIM ONBSHEHUS B pe3yjbTare yIoTpeONeHHs JeKapCTBEHHBIX cpeacTB. OOOCHOBAHO, YTO B
TEUSHUE UCCIISyEMOT0 Ieproia Mephl aIMUHUCTPATUBHON OTBETCTBEHHOCTH TO YCHIIUBAJIKCh, TO, HAOOOPOT, CMSITYaIKCh, U KOXKIBII
[1ar 3aKOHOJATeNs B 3TOH cdepe ¢ camMoro Hadasa J1aBall ONpe/ieIeHHbIC Pe3yIbTaThl.

KuoueBbie cjioBa: AIMUHUCTpPAaTUBHAA OTBETCTBECHHOCTH, AAMUHUCTPATUBHBIC B3BICKAHUA, 0e30MacHOCTh JTOPOXHOTO JTBUXKEC-

Husl, mTpadHble OallIbL.

HOCTaHOBKa npobsemsbl. Coru-
aJbHBIE TpaHC(hOpPMAIUH, IPO-
HCXOIAIINE B YKPAaUHCKOM 0OIIeCTBE B
TEUYECHHE TOCIEIHHUX JIET, CYyIeCTBEHHO
BIUSIOT Ha Pa3BUTHE IPaBa, U3MEHSIOT
XapakTep TMPaBOBOTO pETYIHPOBAHUS,
NMPUBOJAT K OOHOBICHHIO 3aKOHOJA-
TenbCTBa. J[MCKyCCHUU BOKPYT HCCIIEIO-
BaHUS HWHCTHUTYTa aIMUHUCTPATUBHOI
OTBETCTBEHHOCTH U €€ 00s3aTeIbHOTO
atpubyTa — aJAMHUHUCTPATHBHBIX B3bI-
CKaHHUH — IPOIOJIKAIOTCS U B COBPEMEH-
HOM Hay4HOM Mupe. OTHUM U3 MpHU3Ha-
KOB HE3aBEPIIEHHOCTH ITOH ITHCKYCCUHI
MOXKET CIy’)KUTh OTCYTCTBHE HOBOTO
Konexca Ykpaunbl 00 aIMHUHHUCTPATHB-
HBIX NPaBOHAPYIIECHUSIX M YETKHUX Iep-
criektuB npuHsATHs Komekca YkpawHBI
00 aJIMUHUCTPATHUBHBIX MPOCTYIKaX,
HECMOTpsI Ha MHOTOJICTHEE HAJHYNE ero
MPOEKTA.

BmecTe ¢ Tem clielyeT OTMETHUTb,
YTO NEUCTBYIOIIUNA KOJEKC MOTOIHSIET-
cq HOBEJJIaMH, KOTOPBIE MOTYT HaWTH
JOJDKHOE MECTO M B peHaKIuu Oymaymie-
ro Kozekca. B wactHocTH, Mo Hamemy
MHEHHUIO, TaKUMH KadecTBaMHU Hajele-

Hbl HOBBIE BUJABI aJMUHHCTPAaTUBHBIX
B3bICKaHM B cepe Ge3omacHOCTH J0-
POXXHOTO JBMIKEHMA: ITpadHble Gayibl
U HOPSIIOK MX HAYMCICHNUS U B3UMaHHUS,
MOpSOK aBTOGUKCAMU HApyLICHUH B
aToM cepe.

AKTYyaJIbHOCTh TeMbI HMCCJI€10Ba-
HUSsI, 110 HAILIEMY MHCHHIO, 3aKITF0YaeTCs
B TOM, 4TO CYIIECTBYET HEOOXOANMOCTD
C IOMOUIBIO HMCTOPHUKO-IIPABOBOIO Me-
TOJA BBIACHUTH CTAHOBJIGHUS aJMU-
HUCTPATUBHBIX HaKa3aHUH B oOiacTu
0e30M1aCHOCTH JTIOPOXKHOTO  JBMIKCHHS
Ha MpUMEpe OJHOTO U3 ONACHBIX Hapy-
LICHUIT IPaBUJI JOPOKHOTO JABHIKCHUS —
YIpaBJICHUS! TPAHCIOPTOM B COCTOSIHUH
OMbSIHEHUS, C LEJIBI0 y4eTa OIbITa UX
pa3BuTHs M TpaHchOpMalUK B COBpe-
MEHHOM aJIMHHHCTPATHBHO-ACIHKTHOM
3aKOHOJIATEIIbCTBE.

CocTosinne wuccienoBaHus. Bo-
IIpocaM CYLIHOCTH aIMHHUCTPAaTHBHOM
OTBETCTBEHHOCTH M aJMHHUCTPATHB-
HBIX B3BICKaHUI MOCBSILEHBI HCCIENO-
BaHUS YKPAaMHCKHX Yy4YCHBIX-aJMUHH-
ctpatuBucTOB: B. ABepbsiHoBa, U. To-
nocHuueHko, C. l'onuapyxka, E. loguna,

B. Komnakosa, T. Konmomoen, A. Kom-
stoka, M. Jlykesnuma, I. MenbHuka,
A. Muxonenko, H. Xopomak u apyrux.
Oco0eHHOCTSIM aIMUHUCTPATUBHOH OT-
BETCTBEHHOCTH B cepe 0e30MmacHOCTH
JIOPOKHOTO JBHMIKCHHUS TIOCBATHIIN CBOH
tpynsl T. I'ypxnii, B. 'apkyma, B. Jo-
Henko, C. Kommuccapos, A. Cobaxkaps,
A. CanmanoBa, B. HoBuxkos, B. Pa3Ba-
JIOBCKHU U ApyTHE.

Henbo u 3amaveil cTaTbu sABIsAET-
Csl UCCIIEIOBAHME DPAa3BUTHS HaKa3aHUi
3a yIpaBlieHHE TPAHCIOPTHBIMH Cpel-
CTBaMH JIMLAMH, HAXOASIIUMHCI B CO-
CTOSIHUM AJIKOTOJIbHOTO, HAPKOTHYECKOTO
OTIBbSIHEHUS! WITU OIbSIHEHUS B PE3yIbTaTe
ynoTpeOIieHHs JIEKAapCTBEHHBIX CPEJICTB.

H3znoxkeHue OCHOBHOrO MaTepH-
ana. Hagano 60-x IT. 03HAMEHOBAJIOCH
paBoBOH pedopMoil, KoTtopas Oblia
oOycroBiieHa TpeOOBaHWEM BpEMEHH.
ViMeHHO C 3TOrO meEpuoaa B3sUI0 CBOM
HUCTOKH COBPEMEHHOE 3aKOHOAATEelb-
ctBO [1, c. 45-46].

Kak ormeuan B.b. ABepbsiHOB, Ha
CErOHSIIHEM JTame pa3BUTHS Halle-
ro rocynapcTBa MMEHHO OOHOBIICHHBIE



Hay4Hble TPHHIUIBI JOJDKHBI OBITH IO-
JIOKEHBI B OCHOBY aJMHHHCTPAaTHBHOTO
3aKOHOTBOPYECTBA U MPABONPHMEHEHHS
[2,c.9].

VYxazom I[IBC YPCP ot 24 oxra6ps

1961 r. [3] npemycmarpuBanach an-
MUHHUCTPAaTUBHAsA OTBETCTBEHHOCTh B
BHJIC JIMIICHUS MpaBa YNpaBICHHUS aB-
TOTPAaHCIIOPTOM CPOKOM Ha 1 rox, ecim
9TO HapyIICHHE He BIEKJIO 3a co00if Ha-
Ka3aHHs, IMPEeTyCMOTPEHHOTO YTOJOB-
HbIM KoziekcoM YPCP, a 3a moBTOpHBI
ciay4yail B TedeHme 3 JIeT JIMIA MOIVIH
OBITH JIMIIEHBI NIpaBa YIPaBIATh TPAHC-
MOPTOM Ha cpok OT 1 10 3 net, eciiu 310
HapylIeHHEe HEe BJIEKJIO 3a co0oil Haka-
3aHMSI, IPETYCMOTPEHHOTO YTOJIOBHBIM
kogekcom YPCP.

OfHAaKo TNpEeANOoKEHHBIE MEphl He
MIPUHECIIN JKEJTaeMOro pe3yibTara, U 110
cepenuHbl 60-X IT. YBEIHYHIOCH KOJIH-
YECTBO JIOPOKHO-TPAHCHOPTHBIX MPO-
WCIIECTBUI M, COOTBETCTBEHHO, YHCIIO
JHL, YTPaBIAIOMMUX TPAHCIOPTHBIMU
CpPeICTBAaMH B COCTOSIHUU OIIbSHEHUS.
[Moatomy Ykazom IIBC YPCP or 8 des-
pans 1964 r. [4] ycunuBanacs aAMUHU-
CTpaTHBHAs OTBETCTBEHHOCTH. Tak, ObuI
YBEJIMYEH CPOK JHMIICHHUS TIpaBa ympas-
JIeHUSI TPAHCIOPTHBIMHU CPEACTBAMHU C
1 rona 1o 2 yet, a mMpU MOBTOPHOM CITy-
Yae BUHOBHBIE JHIIA JIMIIAINCH IIpaBa
YIPaBIATh TPAHCHOPTHBIMU CpPENCTBa-
MH OT 2 70 5 JeT, IpH STOM IOBTOp-
HOCTB HacTyIajia B Te4€HHE 5 JIeT 1mocie
[IEPBOTO HapyLICHHUS.

ITo3zxe Ykazom IIBC YPCP ot 2 ok-
Ta6pst 1968 1. [5] OB 3aMEeHEH TepMUH
«HETPE3BOE COCTOSHHE» Ha TEPMHH «B
COCTOSIHUM OIIbSIHEHUS», 4TO, HO Ha-
IIeMy MHEHHIO, 00jJee COOTBETCTBYET
peaTbHOMY COCTOSIHHIO YEJIOBEKa M Me-
IUIUHCKOMY OIPEIeICHHI0. A TaKke
JIOIIOJIHEH YTOJIOBHBIA KOJEKC CTaTbei
215 «YmpaBieHHe TPaHCIOPTHBIMH
CpElICTBAaMU B COCTOSIHUW ONBSHEHUS.
Ho BMecTe c yXecTOYeHHEM OTBET-
CTBCHHOCTH YKa3 IpenycMaTpuBal H
ryMaHHbIE€ MEphl: TakK, B cllydae Jo-
OpOCOBECTHOrO OTHOIIEHUS K TPyLy H
cOOJIIOIEHUST TPUMEPHOIO IOBEACHUS
JIM1Y, KOTOPOE OBLIO JIUIIEHO B aIMUHU-
CTPaTHBHOM MOPSJIKE NpaBa Ha YyIpaB-
JIeHUS TPAHCIOPTHBIMH CpPEICTBAMH,
[I0CJIE€ OKOHYAHUSI HE MEHEE IOJOBHHEI
YCTaHOBIIEHHOTO CPOKa MO XOJaTalCTBY
aIMUHHUCTPALUU TPEIIPUITHH, YIpexK-
JICHUH U OpraHu3aluil — COKpaleHue Ha
oCTaBIIeecs] BpeMsl CpoKa, Ha KOTOPBIi

JULO OBLIO JIMIIEHO 3TOTO IpaBa.

B coorBerctBUM ¢ VYkazom I[IBC
YPCP ot 22 utons 1972 r. [6] ObLia
YCTaHOBJICHA CJOXHAs JIBOMHAas CaHK-
IS 32 OJJHO U TO K€ IMPaBOHAPYILICHHE:
3a YIpaBJeHHE TPAHCIOPTHBIMU Cpel-
CTBAMH B COCTOSIHHUHM OIBSHEHHUS, CO-
BEPILICHHOE BIIEpBbIC. Bomautenn 3TuX
TPAHCIOPTHBIX CPEICTB OJHOBPEMEHHO
KapaJguch OTIEIIOM TOCyZapCTBEHHOM
aBTOMOOMJIBbHOIN WHCIEKIIMU WM OTIe-
JIOM BHYTPEHHHX [I€J1 MCIIOJHHUTEIbHO-
ro KOMHUTETa MECTHOI'O COBETa Hapoj-
HBIX JICMIyTaTOB aIMMHUCTPATHBHBIM
mwrpadpom B pasmepe or 10 mo 30 py-
Oneil ¥ JIMIIEHWEM IpaBa YIpPaBICHHUS
TPAHCIOPTHBIM CPEACTBOM Ha CPOK 10
2 ner. A Takxe Oonee yCHUIEHHAs OT-
BETCTBCHHOCTh YCTaHaBIMBalach 3a
pEeLHINB yKa3aHHOTO NPaBOHAPYIICHHUS.
Ecnu BomuTens B TeueHHE 5 JeT mocie
OKOHYAHHS CpOKa JIMIICHWS TpaBa Ha
yIpaBJICHHE TPAHCIIOPTHBIM CPEICTBOM
JIOITyCKaJl HOBTOPHOE YNIPABICHHE B CO-
CTOSSHMM OIBSHEHHUS, C HEro MOT OBITh
B3bICKaH aJIMHHHMCTPATHBHBIH ITpad
ot 10 o 50 py6. u npeaHa3zHAuYCHO JIH-
IIEHUE [paBa Ha YIpPaBICHHE TPaHC-
MNOPTHBIM CPEACTBOM Ha CPOK JI0 5 JIeT.
B3bickanue mTpada MPOU3BOAMIOCH
OJJHOBPEMEHHO C JIMIICHHEM IIpaBa.
Iltpad B pazmepe 50 pyd. BmMecTe ¢ THU-
IICHWEM IIpaB OKa3bIBaJI CYIIECTBEHHOE
BIIMSIHUE Ha Hapymwmrened. Bo3aMoxHoO,
Onmarozmapsi ’TOMy OOCTOSITEIHCTBY JaH-
Hasi HOpMa NpOCyIllecTBOBajga Haubo-
Jee JuITensHoe Bpems — Oosiee 10 meT.
K 3TOMY OmIBITY 3aKOHOJATENb BEPHYJICS
B u3MeHeHusx 2016 roza.

3HaUUTENbHBIE M3MEHEHHS B II0-
HSTHE OTBETCTBEHHOCTH 3a YIpaBJe-
HUE TPAaHCIOPTHBIMH CpPEACTBaMH B
COCTOSIHUM OTbSIHEHHS BHECIO IPUHS-
tue «OcHOB 3akoHoparenbcTBa Coro3a
CCP u corw3HbIX pecnyOauk o6 agmu-
HUCTPATUBHBIX  HPaBOHAPYIICHHUSIX).
CoriacHO TaHHOMY aKkTy HCKJII0Yanach
BO3MOXXHOCTb  OJIHOBPEMEHHOIO IpH-
MECHEHHUS HAKa3aHUSA B BHUJC JHIICHUS
npaBa YHpPaBIEHUS TPAHCIOPTHBIMU
cpeactBamMu M mrpada. Bbeur cHuxeH
¢ 5 mo 3 ;meT MakCUMAaJbHBIH CpPOK
JUIIEHUS TIpaBa yNpaBlICHHS TpPaHC-
HNOPTHBIMU CPEJICTBaMM, COKpalleH ¢
3 1o 1 roga cpok, Mo UCTEYCHUN KOTOPO-
TO JIUIIO CYUTACTCS HE MOJBEPraBIIUMCS
aJIMAHUCTPATHBHOMY B3BICKaHHIO.

Ykaz IIBC VYPCP or 15 wmapra
1983 r. [7] BHEC B OTBETCTBEHHOCTH 3a
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yIpaBlIeHHE B COCTOSHMU OIbSHCHHS
TaKWe U3MEHEHMs: CHHXEH ¢ 2 10 1 roga
CPOK JIMIIEHMS TIpaBa YIpPaBICHUS
TPAaHCHOPTHBIM CPEACTBOM B COCTOSHUH
OINbSIHEHUs, BIIEPBBIC C YCTAHOBICHH-
€M albTepPHATHBHOI CAHKLIMHU — IITpa-
¢da B pasmepe ot 30 mo 100 pyGieii;
3a TOBTOPHOE YINpPABICHHE B COCTOS-
HUU ONBSIHEHHS CHIDKEH ¢ 5 1o 3 jer
MaKCHMAJIbHBIH CPOK JIMIICHHS TNpaBa
YIpaBIIeHUS] TPAHCIIOPTHBIM CPEICTBOM,
uc 2 no 1l roga — MUHUMAJIBHBIA CPOK.
OnHOBpEMEHHO OBUI  MPESyCMOTPEH
PsAI HOPM MO YCWJICHHIO OOpBOBI C BO-
JUTEISIMH, YIIPABIAIOIIUMYI TPAHCIIOPT-
HBIM CPEACTBOM B COCTOSIHUU OIIbsIHE-
HUSl. YCTaHOBJIGHBI CTPOTHE CAHKIMH
3a mepeAavyy YHpPaBJICHUS TPaHCIOPT-
HBIM CPEACTBOM JIMIY, HAaXOMASALIEMYCs
B COCTOSIHHUM OIBSHEHHWS, a TaKXke 3a
YKJIOHEHHE OT TPOXOKICHHUS OCMOTpa
Ha BBISBJICHHE COCTOSHHS OTbSHEHHS:
npenycMmarpuBaics mrpad ot 30 mo
100 py6. win TUIIEHUE IpaBa yIpase-
HUS TPAHCHOPTHBIM CPEJCTBOM Ha CPOK
JI0 ToJ1a.

ITocranosnenne BC YPCP ot 7 ne-
kabps 1984 roma «O BBemeHuu B nei-
ctBue Komexca Ykpauuckoit YPCP 06
aJIMUHUCTPATUBHBIX IPABOHAPYILCHH-
ax» [8] B koguduuupoBaHHOM BHUJIE 3a-
KpeIniIo yKa3aHHBIE BHIBI IIPaBOHAPY-
LUICHUH ¥ MEpy OTBETCTBEHHOCTH.

3HAYUTENHHO MOBBIIIAINCH CAHKITUT
3a ympaBieHHE TPAHCIOPTHBIM Cpel-
CTBOM B COCTOSIHUM OIbSHEHHUS, a TaKXKe
3a mepenavy yrpasJieHHs TPAaHCIIOPTHbI-
MU CpPE/ICTBaMH JIMLIAM, HaXO/AIUMCS B
TakoM coctosHuu, Ykazom IIBC YPCP
ot 20 mas 1985 r. [9]. Cpok numenus
IpaBa YNpPAaBJICHHUS TPAHCIOPTHBIMU
cpenctBamu ObLT yBenuueH ¢ 1 g0 3 ner,
BBEJCHBI (DUKCHUPOBAHHBIC  pPa3MeEpBI
mrpadoB — 100 py6. Bmecto «ot 30
mo 100 py6.» (mo panee neHcTByrome-
My 3aKOHOJIATeJIbCTBY). 3a IOBTOPHOE
yIpaBleHUE TPAHCIIOPTHBIM CPEICTBOM
B COCTOSHHUM OIbSHEHHs Obluia BBeJe-
Ha YroJIOBHas OTBETCTBEHHOCTb C Ha-
Ka3aHWEM B BHUJE JIMLICHUS CBOOOJBI
Ha CPOK /0 rojia, I MCIPaBUTEIbHbIC
pabortsl 0 2 net, wiu mwrpad B pazMepe
300 py6. ¢ numIeHHEM MpaBa ympasie-
HUS TPAHCIOPTHBIMHU CpEACTBAMH Ha
CPOK OT 3 710 5 JeT.

Ho yxe B 1989 rony Ykazom IIBC
YPCP [10] BaBoe ycuiamiach OTBET-
CTBEHHOCTbH 3a yIpaBJIeHUE TPAHCIOPT-
HBIMH CPEJICTBAMH B COCTOSIHUH OIIbs-
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Henust (yBenumumiicsi mrpag co 100 mo
200 py®.).

Vkazom IIBC YPCP or 29 wurons
1991 r. [11] omsATh 3HAYUTENHHO YBe-
JUYUBAIKMCH ITpadbl: HampuMmep, 3a
yIpaBlieHHE TPAHCIOPTHBIM CPEICTBOM
B cocTosiHMH ombsHeHus — oT 200 mo
400 py6. mnm JIWIIEHWE NpaBa yIpaB-
JICHUS. TPAaHCIOPTHBIM CpPEIACTBOM Ha
cpok oT | mo 2 ner; mpH HOBTOPHOM
yIpaBJIeHHUH TPAHCTIOPTHBIM CPEICTBOM
B COCTOSIHUM OINbSIHEHUS IIpeycMaTpH-
Bancst mrpad or 200 mo 500 py6. mmm
JIUIIECHUE BOAMTENS IpaBa yIpaBICHUS
TPAHCIIOPTHBIM CPEICTBOM Ha CPOK OT
2 no 3 netr. Taxxe Obuta NEeKpUMHHA-
nu3upoBaHa crarki 215-1 YromoBHoro
KOJZIeKca, KOTopasi HpeaycMmarpHBaja
OTBETCTBEHHOCTH B ClIyyae HOBTOPHOTO
YIpaBJICHHUS B TEUYCHHE TOAA TPAHCIIOPT-
HBIM CPEJICTBOM JIMIIOM B COCTOSHHUH
onbsiHeHUA [12, c. 79-80].

TTocTCOBETCKHMIA  BapHaHT  aJMHU-
HUCTPAaTUBHOW OTBETCTBEHHOCTH 3a
yIpaBlIeHHE TPAHCIOPTHBIM CPEICTBOM
obu1 chopmupoBaH 3aKkoHOM YKpaunHbI
ot 23 nmekabpst 1993 r. [13], B koTopom
3a yHpaBjieHHE TPAaHCHOPTHBIM Cpel-
CTBOM B COCTOSIHUM ONbSIHEHUS YCTa-
HaBiaUBaiCs mtpad A BoguTenei or 3
J0 5 MUHMMAaJIBHBIX pa3MepoB 3apaboT-
HOW MJIaThl WJIH JIMIICHUE TpaBa ympas-
JICHUS. BCEMH BHIaMU TPAHCHOPTHBIX
CpencTB CpokoM OT 1 1o 2 neT; ams apy-
TUX JIMI —HaJoXeHune mrpada ot 3 1o
5 MUHUMAIbHBIX pa3MepoB 3apaboT-
HO# mjarel. A 3a T€ K¢ IASHCTBHUS, CO-
BEpILICHHbIE MTOBTOPHO B TEYEHHE Toja
(kpoMme mepenaun), ycunuBaics mrpad
oT 5 no 10 MUHHManbHBIX pPa3MEPOB
3apabOTHOM IUIaThl C BO3ME3AHBIM U3b-
SITHEM TPAHCIOPTHOTO CpPEICTBa MU
0e3 TaxkoBOIO WM JIMIICHHE MpaBa
YIpaBJICHUS] BCEMH BHAaMHU TPaHCIIOPT-
HBIX CPEACTB Ha CPOK OT 2 JI0 3 JeT ¢
OIUIATHBIM HU3BATHEM TPAHCIOPTHOTO
cpencTBa Win 06e3 TaKoBOTO; IS APYTUX
UL — HajoxeHue mrpada ot 5 go 10
MUHUMaJbHBIX pa3MepoB 3apaboTHOH
IUTaTBl C BO3ME3/IHBIM M3bATHEM TpPaHC-
MOPTHOTO CPEJCTBA WK O€3 TaKOBOTO.

3akoH VYkpauHsl or 7 ¢espans
1997 r. [14] u3meHun cucTeMy HayUCe-
Hus wWTpada ¢ MUHUMAaJIbHBIX Pa3MepoB
3apaboTHOM MIaThl HAa HeoOIaraeMblit
MUHHMYM J0X0I0B TrpaxkaaH. CooTBeT-
CTBEHHO, yCTaHaBIUBaICs mTpad ot 15
10 20 u ot 20 no 40 HeobnmaraeMbIx MU-
HUMYMOB JIOXOJIOB I'pakJaH.

Takass cucrema Ha4uCIEHUH HOPO-
cymecTtBoBasa 10 2008 roga, xoraa 3a-
KOHOJATeNlb PEIIM yBEIUYUTh pasMep
mrpada ot 150 o 200 HeobmaraeMbIx
MHUHHMYMOB JOXO/I0B TpakaaH. B mpo-
THBHOM CJly4ae BOAUTEIS JHUIIAIHU IIpaBa
YIpaBJICHUS! TPAHCIIOPTHBIM CPEJICTBOM
Ha CPOK OT OJHOTO JI0 NIBYX JET, JInOO
Ha3HavyaJln oOIIecTBEeHHBIE PabOTHI Ha
CPOK OT COpOKa J0 MATHIECATH YacoB,
b0 — aIMUHUCTPATUBHBIA apecT Ha
CPOK OT CeMH A0 JeciATH cyTok. [lpu
MTOBTOPHOM COBEPILICHUU TAKOT'O MPaBO-
HapyLeHHs MPeayCcMaTpUBaIOCh JIHIIe-
HUE TpaBa YIpPaBJICHUS TPAHCIOPTHBIM
CPEICTBOM Ha CPOK OT JIBYX JIO0 TPEX JIeT
C OIUIaTHBIM U3BATHEM TPAaHCIOPTHOTO
cpencTBa uin 6e3 TaKOBOTO, MM 001Ie-
CTBEHHBIC PabOTHI HAa CPOK OT MATHIE-
CATH JI0 NIECTHAECSITH 9acOB, HIIN aJMH-
HUCTPATHUBHEII apecT Ha CPOK OT AECITH
IO TISITHAIATH CYyTOK [15].

B 2013 romy 3akoHOmaTenb CHOBa
MOBBICHJI pa3Mep 1uTpada 3a yrnpasieHHe
TPAHCIIOPTHBIM CPEICTBOM B COCTOSIHUH
ONbSHEHUS. YCTaHABIMBACTCS HAJIOXKe-
nue mrpada or 200 no 350 Heobnarae-
MBIX MUHUMYMOB JI0XOJIOB TPaX/IaH, U
JIMIICHUE NpaBa yIpaBIeHUs TPAaHCIOPT-
HBIM CPEICTBOM Ha Cpok oT 1 ;o 2 ner,
WIN aJIMHHUCTPATHBHBIA apecT Ha CPOK
ot 7 10 10 cyToK; 3a TOBTOPHOE COBEP-
[ICHHE NTPaBOHAPYIICHHS B TEICHNE TORA
MpeaycMaTpuBaeTcs JIMIICHHWE IpaBa
YIpaBJICHUS] TPAHCIIOPTHBIM CPEICTBOM
Ha CPOK OT 2 10 TpeX 3 ¢ OIUIATHBIM U3b-
SATHEM TPAHCHOPTHOTO CPEACTBA HIIU
6e3 TakoBOro JMOO aJMHHUCTPATHUB-
HBI apecT Ha cpok oT 10 mo 15 cyTok
C OIUIATHBIM H3BATHEM TPAHCIOPTHOTO
cpenctsa win 6e3 Takosoro [16].

Opnako 3akoHOM Ykpausbsl «O BHe-
CEHNU N3MEHEHUI B HEKOTOPHIE 3aKOHO-
JTaTeJIbHbBIE aKTHl YKPaWHBI OTHOCHTEINb-
HO COBEpIICHCTBOBAHUS pETYIHPOBa-
HUsl OTHOLIEHWH B cepe obecriedeHmst
0e30MacHOCTH JIOPOXKHOTO JIBYKEHUS)
oT 14.07.2015 r. [17] cMsAryaeTcs OTBET-
CTBCHHOCTb BOJMTEJICH: 332 COBEpILICHHE
IIPaBOHAPYIIEHUS BIIEPBBIC Hajaraercs
mrpad B pasmepe 200 HeoGmaraembIx
MHUHHMYMOB JI0XO/I0B TPayKAaH.

B utone 2016 rona BepxosHnas Pana
BTpPOE€ MOBBINIACT WITPadbl, BHOCA H3-
meHeHuss k cratbe 130 KYoAIl. Tak,
3a ympaBleHHE aBTOMOOHIIEM B COCTO-
STHUM QJIKOTOJIBHOTO, HapKOTHYECKOTO
ONBSHEHUS WJIH OINbSHEHUS B PE3yib-
Tare YMoTpeOJIeHUs JeKapCTBEHHBIX

CPEICTB BOJUTENIO TIpO3UT wWTpad B
pasmepe 600 HeoOmaraeMbIX MUHHUMY-
MOB, TO ecTh npumepHo 10 200 rpH., u
JUIIEHUE NpaBa yNpaBiIsaTh aBTOMOOH-
JIeM Ha TOJ.

IIpu moBTOPHOM HapYLICHUH B TeUE-
HUE JBYX JeT OymeT B3UMaThCs mTpad
B pasmepe 1200 HeoOmaraembIx MH-
HumymoB (20 400 rpH.) ¢ nHOIEHHEM
BOJUTEIBCKUX IIpaB Ha 3 roza. 3a Io-
BTOPHOE aHAJIOTHYHOE HapyIICHHE C
Hero B3bIIYT yxe 2400 HeoOmaraemMbIx
MuHUMYMOB (40 800 rpH.) ¢ U3BATHEM
TPAHCIIOPTHOTO CPEACTBA M JIMILIEHU-
€M IIpaBa yNpaBJICHUS TPAHCIIOPTHBIMU
cpeacTBaMu Ha cpok 10 ner.

BoiBoabl. Takum oOpa3zom, mei-
creyomuii  Komeke VYikpaunsl 06 aj-
MHUHHCTPATUBHBIX IPaBOHAPYLICHUSX,
HECMOTPS HAa MHOTOYHCIICHHBIE H3MEHE-
HUS U JOMOJTHEHUS, KOTOPHIE TOCTOSTHHO
BHOcsATcA ¢ 1991 roma, ocraercs Ay Hac
(hopMaToM IIeHHOCTEH COBETCKOTO Ha-
cnenus. PeTpocmnexkTuBHOE HcclenoBa-
HHUE yCTAHOBJIICHUS CAHKLHUHI 3a Hapylie-
HUE NPaBUII TOPOKHOTO JBY)KCHHS, CBSI-
3aHHBIX C YIPAaBJICHUE TPAHCIOPTHBIMU
CpeICTBaMH JIMIIAMHU, HaXOJUBIIUMHCS
B COCTOSTHMM OIbSHEHHMS, TOJDKHO OBITH
Y4TEHO NpHU pa3paboTKe HOBOTO aJMU-
HUCTPAaTUBHO-IEIUKTHOTO KOJEKCa, B
YaCTHOCTH B3BICKAaHUH 3a HapyLICHHS
MIPaBIJI JOPOIKHOTO JBUIKCHHUS.
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SAIIIUTA ITPAB U UHTEPECOB ®U3NYECKHUX
N IOPUINYECKUX JINI KAK PE3YJIBTAT PEIIEHUSA
ITYBJIMYHO-ITPABOBBIX CITIOPOB
AIMUHUCTPATUBHBIMHU CYJIAMU YKPAUHDBI

Aana KATAEBA,
COMCKATEIb
T'ocynapcTBeHHOrO Hay4YHO-UCCIE0BATENBCKOIO HHCTUTYTa MUHUCTEPCTBAa BHYTPEHHUX JeT YKPauHbI

Summary

This article analyzes the subject matter jurisdiction of administrative courts, the definition of indicator real protection of the rights
of natural and legal persons who disturbed the public-legal relations with state authorities and local self-government as one of the ways
to improve the jurisdiction of administrative courts of Ukraine, reveals approaches to protect the rights of individuals and legal persons
in public law sphere to the decisions of the European Court of human rights guaranteed by the Convention for the protection of human
rights and fundamental freedoms, to apply them in practice proceedings domestic administrative courts, formulated proposals aimed
at improving the legal regulation and the application of administrative justice procedures in the CAS for improve the protection of
violated in public law relations the rights of individuals and legal entities.

Key words: administrative proceedings, administrative jurisdiction, publicly-legal relations, public disputes, protection of rights.

AHHOTaIMA

CraThs IOCBSIIEHA aHAIHU3Y MIpeIMeTa IOPUCANKIINHA aIMIHUCTPAaTUBHBIX CYIOB, ONIPEIEICHHIO II0Ka3aTels PealbHOCTH 3a-
LIMTHI IpaB GU3NYECKUX U IOPUANYECKUX JIUL, HAPYIICHHBIX B TyOINYHO-IIPABOBBIX OTHOLICHUAX C OPraHaMH T'OCYJapCTBEHHO
BJIACTH U OPraHaMM MECTHOTO CaMOYIPAaBJICHHUS, KaK OJHOTO U3 HAIIPABICHUN COBEPIICHCTBOBAHUS IOPUCIUKIIMM aIMUHUCTpA-
THUBHBIX CYJI0B YKpauHbI. PaCKpBIBAIOTCS MOJIXOABI K 3AIUTE MpaB YU3NICCKUX U OPUINICCKHX JHI B TyOIHYHO-IIPAaBOBOI cde-
pe B peuienusix EBpomneiickoro cyaa mo mpaBaM 4esioBeka, rapaHTUpOoBaHHBIX KOHBeHIIMEH 0 3aIIUTe MPaB YeJIOBEKa U OCHOBHBIX
cB000], U1 UX NPUMECHECHHUS B IIPAKTHKE CYIONPOU3BOICTBA OTEUECTBEHHBIMHU aIMUHUCTPATUBHBIMHU CyaMu. DopMyIupyOTCs
MPEeIOKEHHS, HAIIPAaBICHHBIE HA COBEPIISHCTBOBAHNE ITPABOBOTO PErYIHPOBAHUS W IPHUMEHEHUS MPOIeayp aAMHHUCTPATHB-
Horo cynonpousposacTBa B KAC s ynydieHus 3aliThl HAPYHIEHHBIX B IIyOJIMYHO-IIPAaBOBBIX OTHOLICHUAX NPaB (GU3UUECKUX

U OPUANYCCKUX JIUII.

KiioueBble ciioBa: AIMAHUCTPATUBHOC CyIONIPOU3BOJICTBO, AAMUHUCTPATUBHAA FOPUCIUKIINA, Hy6JII/I‘IHO-HpaBOBI)Ie OTHOULICHMA,

ITyOIMYHO-IIPAaBOBBIE CIIOPHI, 3AIUTA MIPaB.

HOCTaHOBKa npoodaemsl. Co3na-
HUE aJMUHHCTPATUBHBIX CyHOB
u npunstue Konekca aqMuHNCTpaTHBHO-
T'O CyZIONIPOM3BOACTBA YKpauHBI (Janee —
KAC) cramu BaXHBIM 3TalloM Ha IyTH
CTAHOBJICHHS M Pa3BUTHS YKpPaWHBI Kak
JIEMOKPAaTH4eCKOT0, COLMAIBHOIO, Ipa-
BOBOT'0 I'OCYIapCTBa, IIABHON 00s3aHHO-
CTBIO KOTOPOTO SBJISETCS YTBEp)KICHUE
n obecrieueHue mpaB U cBOOOJ YeIoBe-
Ka M TpaXIaHWHA. AJIMUHHCTPATHBHAS
IOCTHLIUS BBICTYIIA€T T'apaHTOM 3allUTHI
mpaBs, CBOOOJ M UHTEPECOB (PU3HUUECKUX
U IOPUANYECKUX JIUI OT HapyLIIeHUH cO
CTOPOHBl ~ OpPraHOB  I'OCYJapCTBEHHOH
BJIACTH U OPIaHOB MECTHOTO CaMOYIIpaB-
JICHHUS.

AKTyaJbHOCTH  TeMBI  CTaTbH.
B oredecTBeHHON IOpHIMYECKOM Hayke
rpobJeMaTHKa 3aliThl IpaB Gpu3nuecKux
U IOPUINYECKHX JIMI B aJIMHHUCTPATHB-
HOM CYJOIPOU3BOJICTBE IIOKA HE IOJY-
4KJIa B HEOOXOIMMOW Mepe KOMILIEKCHOI,
OCHOBATENbHON MPOpaboTKH, 0COOSHHO
C y4YeTOM M3MEHEHHUil, KOTOpBIE IIpO-
U30ULIM B IOCIEIHEE BPeMs B CHCTEME
CyZIOyCTPOMCTBA, MOTHOMOYHSAX BBICIIMX

CyneOHBIX MHCTaHIUI MO0 pacCMOTPEHHIO
1 pa3pelIeHuio aAMUHICTPATHBHBIX el

Cocrosinue uccaenoBanusi. OTaenb-
HbIE aCTEKThl, TOCBSIICHHBIC JIAHHOMN
mpoOieMaTiKe, HAlDId CBOE OTPaKCHUE
B TpyAax IIpEICTaBUTENCH HayKu OOIei
TEOPUH TOCYAapCTBa M MpaBa, KOHCTUTY-
LUOHHOTO ¥ aJMHUHHCTPATHBHOIO ITIpaBa,
TEOPUH TOCYIAPCTBEHHOTO YIIPABIICHUS, B
yactHocTH: B.b. ABeprsiHoBa, B.M. bes-
3enka, O.I1. burska, M.A. BosipuHiiesa,
O.B. bprmnesa, W.II. TomocHmuenka,
C.B. Kusanosa, U.b. Kommymika, T.A. Ko-
nomoen, B.K. Konmakopa, A.T. Kom3ioka,
E.b. Kybka, O.B. Ky3bmenko, I'A. Kyii-
ounpl, I.M. Jlykesuua, A.M. INacentoka,
10.C. Ilenpka, B.I. Ilepenemntoka, H.b. ITu-
capenko, A.Il. Ps6uenko, A.A. Cenuba-
HoBa, B.C. Credantoka, M.M. TumeHko,
B.J. Illnmkuna u ap. OnHAKO HEJOCTATOU-
HO TEOPETHIECKH Pa3paboTaHHBIMH YKpa-
WHCKIMH YYCHBIMH-IOPUCTAMH OCTAOTCSI
BOIPOCHI MPOIECCYATLHOTO 00eCTIeUeHUst
Ha YpOBHE 3aKOHA MpaB (U3UYECKUX K
IOPUAMYECKUX JIMI] Ha JOCTYI K IpaBo-
CYOMIO IO aJMHHUCTPATUBHBIM JeJIaM.
Kpowme Toro, B Hayke aJMUHHCTPATHBHOTO

IpaBa elle He NPOM30ILIO HaJJIeXalle-
1o 0o(OpMIIEHHSI OTEYECTBEHHOH TEOPUH
aJIMIHUCTPAaTUBHOTO  CYJIONPON3BOJICTBA,
YTO B MTOTE MPHUBOIUT K MPEHEOPEIKEHUIO
OTAETHbHBIMUA aBTOPAMH TTOHHMAaHHEM €ro
CYUIHOCTH WM HAa3HAYCHUS KaK HEOTHEM-
JIEMOH COCTAaBJIAIONIEH HALMOHAIHHOIO
MexaHH3Ma 3allUThl IpaB M CBOOOI ue-
noBeka. Celfuac MpakTUYECKU 3HAUUMbBIM
SIBJIAETCSl (POPMHUPOBAHKE TOKTPUHAIBHON
TEOPETUYECKOM OCHOBBI AJIS JalbHEHIIe-
0 pedOpMHUPOBAHUS CYIOyCTPOHCTBa C
Y4ETOM €BPOIEHCKUX TPHHITUIIOB, OTEYe-
CTBEHHOTO MEXaHW3Ma CylAeOHOU 3aIuThI
npaB (U3NYECKUX U IOPUAUIECKHUX JIHI[ B
OTHOLICHUSIX C OpraHaMu TOCYIapCTBEH-
HOW BJACTH U OpraHaMH MECTHOIO CaMo-
YOPaBJICHUSL.

Hean u 3agaum. Llenpto crarbyu sBis-
€TCsI MCCIIeIOBaHNE MpeaMeTa FOpUCIUK-
Y aJMHUHUCTPATHBHBIX CYIOB, OIpese-
JICHUE TIOKA3aTelsl PEaNbHOCTH 3allUThI
mpaB pU3NIeCKUX U IOPUAMICCKHUX JIUI,
HaApPYUICHHBIX B MyOIMYHO-IIPABOBBIX OT-
HOILLIEHHSIX ¢ OpraHaMy rocyaapCTBEHHON
BJAaCTU M OpraHaMHd MECTHOIO CaMo-
yIpaBjieHUs, KaK OJHOI0 U3 Halpasie-



HUH COBCPULICHCTBOBAHUSA HOPUCAUKINA

aJIMMHUCTPAaTUBHBIX CyHOB  YKpauWHBI;
pa3paboTKa NpeUIoKEHUIT 110 COBEPILICH-
CTBOBAaHMIO 3aKOHOJATEJILHOTO pEryJiu-
POBaHUS U NMPAKTHKU CYIeOHOr0 paccMo-
TpeHus! yKa3aHHBIX cropoB. CorracHo
MOCTABJICHHON e OBUIM OIpe/eNICHBI
CIIEAYIOIINE OCHOBHBIE 33Ja9H: BEISICHUTD
MOHSATHE TIPEeAMETa IOPUCIAWKINU aJMU-
HUCTPATHBHBIX CYJOB; OIPENeNUTh, Ka-
KHe TpaBa (QU3MYECKUX M IOPUANIECKUX
JIMIL B CIIy4ae HApYIICHUH B OTHOLICHHUAX
C CcyObeKTaMH BJIACTHBIX ITOJHOMOYHMH
MOTYT 3amumarscs nonoxkenusmu KAC.
A TarKe M3y4YHTb NOAXOIbI 110 3alUTe
npaB GU3NUECKHUX U IOPUIUIECKUX JIUIL B
MyOIMYHO-TIPABOBOI cdepe B pelIeHHUsX
EBpomneiickoro cyma mo mpaBaM dYeoBe-
ka (manee — ECIIY), rapaHTHpOBaHHBIX
KonBennme#t o 3ammre mpaB dYeaoBeKa
U OCHOBHBIX cBoOox (nmasee — KonBen-
must), Ui UX TPUMEHEHHS B TIPAKTHKE
CYIOTIPOM3BO/CTBA OTEYeCTBEHHBIMHA
aJIMMHUCTPAaTUBHBIMHM CYJaMH IO JiejlaM
aJIMUHUCTPAaTUBHON FOPUCIUKIMH. BbI-
paboTaTh NpeIUIOKEHUS], HaNpaBlICHHbIE
Ha YJIy4lleHUE 3alIUThl HApYIICHHBIX B
yOJIMYHO-TIPABOBBIX OTHOIICHUSX IIPaB
(hU3MYECKUX U IOPUIMYESCKUX JIHLL.

H3no:xeHne 0CHOBHOIO MaTepHaJia
ucciaegopanus. B Koncrutymun VYipa-
WHBI 3aKpeIJIeHl OCHOBHBIE TapaHTHH
IpaB TpakJaH B OTHOWICHMSAX C OpraHa-
MH TOCYIapCTBEHHOH BIIACTH, OpraHaMH
MECTHOTO CaMOYIIPaBICHUs, WX JIOJDK-
HOCTHBIMH M CITy’eOHbIMH JLaMu. Taxk,
B cT. 55 OcHOBHOro 3ak0Ha YKpauHbI OT-
MeJaeTcsi, 4TO NpaBa U CBOOOIbI YesIoBe-
Ka U TPaXJaHUHA 3aILHUIIAIOTCS CYIIOM, a
MOTOMY Ka)KIOMY TapaHTHUPYETCsl IPaBoO
Ha OOXKAJOBaHWE B Cy/l€ pELICHUH, Aei-
CTBUU WM Oe3eUCTBUS OPraHOB TOCY-
JTApCTBEHHOH BIIACTH, OPTaHOB MECTHOTO
CaMOYIpaBJICHHS, WX JODKHOCTHBIX M
CITy>KeOHBIX JIAIL.

[To »TOMYy TOBORY HYXHO HPHUBECTH
mHeHHe A.A. CenuBaHOBa, KOTOPBIN yT-
BEPXKIALT, YTO «aJMHHHCTPATHBHO-IIPO-
HeccyajlbHas KOMIETCHIMs CyaeOHON
BJIACTH COCTABJISCT CErOAHS BaKHbIN
MHCTHUTYT COIVIACOBAHUS JIMYHBIX, OOlIe-
CTBEHHBIX M IYOJUYHBIX HMHTEPECOB H
OJTHOBPEMEHHO SIBISICTCS I(PPEKTUBHBIM
CPEACTBOM OTPAaHHYCHUS «II0 CBOEMY YC-
MOTPEHHIO» JTI000H MyOIMYHON BIacTH,
JeHCTByIOmel B OOmEecTBE. AIMHHHU-
CTPaTHBHOE CYJOIPOMU3BOICTBO — BasKHASI
rapanTus obecredeHusi IpaB M CBOOOX

T'paXXaaHHHa, obOecrieueHus HWHTEPECOB

IOPUINYECKHUX JIHLL, @ B CBOEH COBOKYITHO-
CTU MX peaJbHOE SKOHOMHYECKOE, COLH-
aJIbHOE, MOJUTHYECKOE U IOPUANYECKOe
«ONarococTosiHUe»  SBISETCS  OCHOBOW
obecrieueHHsl CyBEpEeHHTETa Hapona Kak
BEPXOBEHCTBA €ro NMOTPEOHOCTEH U 3a-
KOHHBIX HWHTepecoB. OmHako, 4ToObI HE
JOITyCTUTh aOCONIOTH3AIlMN  CyBEpEHH-
TeTa Hapoma (OIacHOCTh Oe3rpaHMYHOI
CBOOO/IBI OTIpEeTICHHON JacTh (TPYIIIIHI)
HaCeJICHHs) ¥ CyBEepEeHUTETa JINIA, BA)KHO
o0paruTh 0co00e BHUMAaHHE Ha BO3MOXK-
HOCTH pa3pelleHust CIIOPOB O IIpaBe B a-
MHHHCTPaTUBHOM Hpolecce CyaeOHBIMU
uHcTaHuusaMmy» [1, c. 218].

0.B. My3a oTMeYaeT, YTo «IOsIBICHUE
aJIMHHUCTPAaTUBHOTO CYIOIPOHM3BOACTBA
B YKpauWHe CleIyeT CBSI3bIBaTh C 00s3a-
TEJIECTBOM TOCYIapCTBA CO3/aTh yCIOBHUS
IUTS pealTi3anny TpakIaHaMH1 3aKpeTIeH-
HOTO KOHCTUTYIMOHHOTO TIpaBa Ha 3allH-
Ty OT HE3aKOHHBIX PEINEHHH, NEHCTBUI
i Ge3/1esTeTbHOCTH CyOBeKTOB BIIACT-
HBIX MOJIHOMOUHi» [2, ¢. 109].

C BcrymwieHueM B cwily | ceHTIOps
2005 roma KAC Bce myOmim4yHO-TIpaBOBEIC
CIIOPBI, B KOTOPBIX XOTA Obl OZIHOH U3 CTO-
POH SIBISIETCS CYOBEKT BJIACTHBIX IIOJHO-
MOYMH, OBUIM OTHECEHBI K HOJCYJHOCTH
aJIMMHUCTPATHBHBIX CYJOB. 3anadei aj-
MHHHCTPATUBHBIX CYIOB 3aKOHOJATEIb B
4. 1 ct. 2 KAC ompenenun 3amuTy mpas,
cBOOOI M HMHTEpPEeCcOB (M3MIECKUX JIHI,
NpaB ¥ HWHTEPECOB OPUANYECKHUX JIUIl B
cdepe MyONMIHO-TIPABOBBIX OTHOIICHUIMA
OT HapyLIEHHH CO CTOPOHBI OPraHOB IO-
CYAapCTBEHHOH BJIACTH, OPraHOB MECTHO-
IO CaMOYIPABJICHUs, UX JOJKHOCTHBIX U
CITyeOHBIX JIUII, IPYTHX CYObEKTOB MpH
OCYILECTBJICHHMHM HMH BIACTHBIX YIIPaB-
JeHYecKUX (yHKIMIT Ha OCHOBE 3aKOHOIa-
TenbcTBa. HOpMaTiBHBIM NPHMEHEHHEM B
3TuX U Apyrux nonoxenuwsix KAC (mm. 6,
8 1lu. lcr3;u.lu2ct 6;4. 3 cr. §;
9. 1 ct. 12; 9. 2 1 3 ct. 99 u T.11.) Karero-
pHun «mpasa, CBOOOIBI M MHTEPECH (HH3H-
YeCKHX JIWII, TpaBa W WHTEPECH FOPHIH-
YeCcKUX JIML B cdepe IyOonmuHO-TpaBo-
BBIX OTHOLICHHI1» (AaKTHUECKU OYepyCH,
BO-TIEPBBIX, OOBEKT MPaBO3AILUTHON aes-
TEJIBHOCTH aIMUHUCTPATUBHBIX CYIOB Kak
COBpeMeHHOl u Hambonee dpdHeKTUBHOIM
(dopmbl ObecrieueHns BEPXOBEHCTBA Ipa-
Ba U 3aKOHHOCTH B JICSTENILHOCTU amma-
pata BIacTH, a BO-BTOPbIX, — IPAHULIBI HX
FOPUCAVKIMY B HAaIMOHAJIBHOU CHCTEME
MPaBOCYAWsI, HCKITIOUYUTEIIBHBIE MTOITHOMO-
4y agMUHUACTPATHBHBIX CyoB. To ecTh
YKa3aHHOE BBINIE MOHATHE (PaKTHIECKH
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yKa3bIBaeT Ha MPOLECCYalbHbII 3aKOH, Ha
OCHOBE KOTOPOTO JIOJDKHA OCYIIECTBIISTh-
Csl 3alMTa TapaHTUI COOTBETCTBYIOLIMX
IIPaBOBBIX BO3MOXXKHOCTEH (PU3MYECKHX U
FOPUIMYECKUX JIULL.

OCHOBHBIM COJICPIKaHUEM IIPAKTHKU
MIPABO3AIUTHON AEATENFHOCTH aIMHHH-
CTpPaTHBHBIX CYJOB BBICTymaer obecrie-
YeHHE BOCCTAHOBJICHHS, OXpaHbl IIpaB
(M3UYIECKUX U IOPUIUUCCKUX JIHI[ B CITy-
Yyae MX HapylIeHHs B MyOIHYHO-IIPABO-
BBIX OTHOLIECHUSX, CYLIHOCTb, IIPU3HAKH
U KIacCU(UKAIMOHHBIE BUABI KOTOPBIX
10K ellle Ha JOJDKHOM ypPOBHE He Hcclie-
JIOBaHbl B OTEYECTBEHHOH IOPUINYECKOM
Hayke. DTOT BOIIPOC MMEET KaK TEOpeTH-
Yeckoe, TaK M IPaKTHYECKOe 3HaueHHe,
MIOCKOJIBKY HANpsIMYIO CBsI3aH ¢ M30paHu-
€M JIMLIOM HaJJIeXKAIIero cyJa Jyisl 3alllu-
TBI TEX MJIM HHBIX CBOUX IpaB, HAPYIICH-
HBIX WJIH HEOOECIHCUCHHBIX B OTHOIICHH-
SIX C CyObEKTaMH BIIACTHBIX MOJIHOMOYHIHA,
a CJIeZI0BATENFHO, M C JOCTIDKCHUEM 3a-
Jad OIEpaTHBHOCTU U JICHCTBEHHOCTH
CYIOIIPOM3BO/ICTBA.

JlelicTBUTENBHO, BBEAEHHE aIMUHH-
CTPAaTHBHBIX CyHAOB B YKpaWHE 3HauH-
TEIbHO YCUJIMBACT 3alUUTY (U3HUSCKHUX
U IOPUIMYECKHUX JIMI[ OT BO3MOXHBIX
MIPOSIBIICHUI KOPPYNLMOHHBIX JCSHUIL, B
pe3ynbrare KOTOPBIX NPHHHMAKOTCS Ta-
KM€ PEUICHHs] MM COBEPLIAIOTCS JICSTHUS
JOJDKHOCTHBIX M CIY)KEOHBIX JIHML, Hapy-
LIAKOIINX [paBa U 3aKOHHBIC HHTEPECHI
(bM3UYECKUX U FOPHIHYESCKUX JIUILI, U SIB-
JsleTCA BaXKHOM COCTABIIAIOIICH KaK HOp-
MAaTHBHO-IIPABOBOTO, TaK M HHCTUTYLH-
OHAJIBHOTO olecreveHust OOpLObI ¢ KOp-
pynuuei B HaleM rocynaperse [3, c. 5.

Cremyer OTMETHTh, YTO aJIMHHHCTpa-
TUBHBIC Cy/bl YKpauHbI IIPH PaccMoOTpe-
HUM Jen B cdepe myOIMUHO-TIIPABOBBIX
OTHOILICHHH, OTHECEHHBIX K HX KOMIIe-
TEHIMH, SBJISIOTCS, MPEXIEC BCEro, Ha-
LHUOHAIBHON 4YacThl0 KOHBEHI[HOHHOTO
MeXaHH3Ma 3alllUThI IPaB ¥ CBOOOJ JINY-
HOCTH, ompe/eaeHHbIx KoHBeHImei, no-
CKOJIbKY HENOCPEICTBEHHO I'apaHTHPYIOT
IIpaBa U OCHOBHBIE CBOOOJIBI, ITPEILyCMO-
TPEHHBIE 3THUM MEXIyHapOIHO-IIPaBO-
BBIM JOKYMEHTOM, B TOM YHCJE IIyTeM
«IEPBUYHOTO»  PACCMOTPEHHsS  Kajaol
YaCTHBIX JIMIl HA HAapyLICHHE STHX IpaB
u cBoboa. C yuerom npaxruku ECITY u
HCXOJsl M3 NMPHUHIMIIA BEPXOBEHCTBA ITpa-
Ba, OHH JIOJDKHBI BHE/IPATH B CY/IONPOU3-
BOJICTBO CTaHAAPTHI CyJeOHOW 3alluTHI,
KakK CIpaBe/UIMBbIe W OCCIPUCTPACTHBIC
CyIBl, CO3JaHHBIE Ha OCHOBE 3aKoHa (CT. 6
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KoHBeHUuM), a Takke B CiIy4asx 3aIlUThI
mpaB M cBOOOJ 4eJOBEKa, ONpeeseH-
HBIX 3aKOHAMH U NOA3aKOHHBIMHU aKTaMH
VKpauHbl B pa3nuuHbIX cepax yIrpas-
NeHust (B YaCTHOCTH, KOHCTHTYIIHOHHBIX,
aJIMMHHCTPaTHBHO-TIPABOBBIX, B cdepe
peann3aluy MECTHOTO CaMOYIpaBJICHHS
n ) [4,c. 197].

3aMeTUM, YTO 3aIUTE [0 KOHBEHIIHU-
OHHOIl CHCTEME MOJUIC)KAT TOJIBKO MpaBa
1 OCHOBHBIE CBOOO/IBI YETIOBEKA, KOTOPHIC
npsAMo onpezeneHsl KonBenuuei u mnpo-
TOKOJIAMU K HEH. 3aKOHHbIE HHTEPECHI,
IpaBa ¥ CBOOObI, HE MPELYyCMOTPEHHbIC
HACTOSIIIUM  MEX/LyHapOJIHO-IIPaBOBBIM
JOKYMEHTOM M IIPOTOKOJIAMH K HEMY, B
9TOM MEXaHU3ME 3allHIIAThCS HE MOTYT.
To ecTp comracHO KOHBEHI[HOHHOM cH-
cTeMe, B TOM YHCIIC U Ha HAlHOHAIEHOM
YpOBHE aJMHHUCTPATUBHOTO CYyIOIPOU3-
BOZICTBA, OMpe/e/icHa MOJCTb HHAUBHIY-
JIBHON CyOBEKTHBHO-TIPABOBOH 3aIUTBHI,
B OCHOBE KOTOPOil HAaxXOIATCS COOTBET-
CTBYIOIIMM 00pa3oM TIapaHTHPOBAHHbIC
(Ha MeXIyHapOIHO-TIPABOBOM YPOBHE)
OCHOBOIIOJIATAIONIME TIpaBa M CBOOOABI
YaCTHBIX JIUI[, COOJIIONEHHE U oOecreue-
HHE peaM3allui KOTOPbIX COCTABIISET OC-
HOBHOE COJEp)KaHHE W HaIpaBICHHOCTb
NESITEIbHOCTH  JTF0OOT0  COBPEMEHHOTO
IIPABOBOTO TOCYJapcTBa, B TOM YHCIE H
Vkpanns! (crateu 1, 3 Koncturyrmm).
Kak BuauM, NaHHas CUCTEMa OTpaHHYe-
Ha B IUIAHE JOMYCTHMOCTH 3alllUThl B HEH
«BTOPHYHBIX» (TIPOU3BOJHBIX) MPAaB U 3a-
KOHHBIX HHTEPECOB JIMYHOCTH.

K kareropun myOIMYHO-IIPaBOBBIM
IpaBaM, 3allUTa KOTOPHIX MEPBOHAYAIIb-
HO JIOJDKHA OCYILECTBIISATBCS aJAMHUHU-
CTPaTHBHBIMH CyllaMU YKpauHbBI, MOXHO
OTHECTH TaKHe KOHBEHLHOHHBIE IpaBa
YeJOoBeKa, KOTOPBIC HMEIOT NpeuMyllie-
CTBEHHO XapakTep cBOOOX (TpeOyrommx
BO3JICp)KaHUsI OT BMeENIATeJbCTBa B cde-
Py HMX pealu3aliy CO CTOPOHBI rocyaap-
CTBa): Ha CBOOOLY MBICIH, COBECTH H
pemuruu (cT. 9); Ha CBOOOIHOE BBIpaXKe-
HHE MHEHUsS U CBOOOJY IOIy4arbh U pac-
IIPOCTPaHATh MHGOPMALMIO U ujeu 0Oe3
BMEIIATENbCTBA OPraHOB TOCYJIapcTBa
(ct. 10); Ha cBOOOAY MUPHBIX COOpaHHU U
Ha CBOOOIY OObEIMHEHHS C APYTHMH JIU-
namiu (cT. 11); 3anpet AMCKPUMHHALIUY 10
MPU3HAKY T10J1a, Pachl, LBETA KOXH, SA3bI-
Ka, PeJINTUHU U JPYTHX IPU3HAKOB (CT. 14,
ct. 1 [IpoTtokoma Ne 12); mpaBo Ha 06pa3o-
BaHHE (B CETH TOCYJAPCTBEHHBIX M KOM-
MYHaJIbHBIX Y4eOHBIX 3aBefeHHi) (CT. 2
ITporokona Ne 1); mpaBo Ha cBOGOMIHBIE

BBIOOpPBI — Y4acTBOBaTh B BBIOOpAX, KO-
TOpbIE JIOJDKHBI Ha3HAYaThCs C pa3yMHOM
MEPUOMYHOCTHIO CIOCOOOM TalHOTIO ro-
JIOCOBaHUS B TaKHUX YCIIOBHUSX, KOTOpBIE
JIOKHBL 00eceunBarb CBOOOIHOE BOJIE-
H3BSIBIICHNE B BBIOOPE OPraHOB 3aKOHO/A-
tenpHOU Biactu (cT. 3 Ilporoxoma Ne 1);
Ha cBOOOY MepeIBIKEHHS I CBOOOTHOTO
n30paHMs MECTa JKUTEIbCTBA B MIPEAeIax
rocynapctsa (cT. 2 I[Iporoxoma Ne 4).

Kpowme ToTO,
MHUHHCTPAaTUBHbIE CYIbl COIVIACHO IIpe-
ueneHtHoi npaktuke ECIIY  pomxHb
BBICTYIATh KaK HE3aBUCHMBIH U Oecnpu-
CTPAcTHBIN Cyl, OOpa30BaHHBIA B COOT-
BETCTBUH C 3aKOHOM.

Celfyac mpu OCYIIECTBICHUU MPaBO-
cyausi, a Takke B pabore CyOBEeKTOB ITy-
ONMYHON agMUHHUCTpAanuU B YKpawHe 110
CHMX TIOp BO3HHKAaeT HEMaJlo Ipobiem,
KOTOpBIE SIBJISIOTCSl CIIECTBHEM HEHal-
JIeXKALEero IpUMEeHEeHUs NonoxeHni Kon-
BEHIINH, IPUHIIAIIOB ¥ CTAHIAapPTOB, OMpe-
neneHHbIX B pemeHusx ECITY. B cBs3u ¢
9TUM HEBBICOKH IIOKa ITOKa3aTeNd HeZo-
IYIIEHNS HapYIIEHUS B UX JEATEIbHOCTH
OCHOBHBIX NpaB (U3MYECKUX M IOPUIHU-
YECKHUX JIULI, rapaHTUpOBaHHBIX KOHBEH-
nueit. [losToMy aKTyanbHBIM SABISETCS
KapAMHaIbHOE peOpPMHUPOBAHHE HALHO-
HaJIBHON 4acTH MEXaHW3Ma 3aIlUTHl KOH-
BEHIIMOHHBIX IIPaB M CBOOOA. YKpawHa I1o
coctosanuo Ha 31 suBaps 2015 r. Haxo-
nmutachk Ha 1 Mecte (omepenus Poccuro n
Uramuro) cpenu 47 rocynapcTB-y4acTHH-
KOB T10 KOJINYECTBY MOAAHHBIX I'PaX</1aHa-
MH U OpraHM3alusAMU YacTHOTO IIpaBa 3a-
srnenuit B ECITY. B wactHOCTH, Ha yKa-
3aHHOE BpeMs Ha paccmoTpenun B ECITHY
Haxoamiiock 13 Teic. 350 3asBieHus Mpo-
TUB YKpauHbl (410 coctaBmsuio 19,1%
or obuiero konuuectsa). EBpomneiickum
cyrnom B 2014 1. mpunsTo 40 pemeHuit mo
CYIIECTBY IO JeflaM NPOTHB HAILETo To-
cynmapcTBa (13 HEX B 39 pemreHusx ObuTO
YCTaHOBJIEHO Hapymienne HopM KoHBeH-
LUK TIPY PAaCCMOTPEHHH JIeJT HallMOHAITb-
HBIMU cynamu) [5].

CornmacHo 4. 1 m 4. 2 ct. 10 3akoHa
VYkpaunbl «O BBINOJIHEHUH pELICHUN U
MpUMEHEHUN NpakTuku EBpomneiickoro
CyJa Mo IpaBaM 4eJIOBEeKay C LIeNblo 00e-
CIIEYEHHUS] BOCCTAHOBIICHUS HAPYIICHHBIX
npaB (U3MYECKOTO WM HOPHIHYECKOTO
muna (mo 3asBieHuio koroporo ECITY
MIPHHSATO peIIeHne), KPOME BBITUIATHI BO3-
MEIIeHHsI, JOJDKHBI NPHUHUMATBCS U J0-
MTOJTHUTENIbHBIE MEPhl MHIMBHIYAJILHOTO
XapakTepa, B TOM 4HCJIe BOCCTaHOBJICHUE

HallMOHAJIBHBIC al-

HACTOJIbKO, HACKOJBKO 3TO BO3MOXKHO,
NPEeIBAPUTEIBHOTO IOPUANYECKOTO  CO-
CTOSIHMSI, KOTOPOE OHO MMEJIO IO Hapyllle-
uust KonBeniuu (restitutio in integrum).
VYKa3aHHOE OCYIIECTBISACTCS W IyTeM
MIOBTOPHOTO PAacCMOTPEHUS Jiena CyJOM,
B TOM YHCJIE TT0 BO30OHOBIEHHIO MPOU3-
BOJCTBA MO Aemy (1. «A» 4. 3 ct. 10 yka-
3aHHOTO 3aKoHa) [6].

Cormaceo m. 2 4. 2 cr. 38 3akoHa
VYkpaunsl «O cynoycTpoiicTBe M CTa-
Tyce cynaei» (B pemakiuuum 3akoHa OT
12.02.2015 Ne 192-VIII) cynom, KOTOpBIiA
obecrieynBaeT AOCTIDKEHHE Ha HAIHO-
HAJILHOM YpOBHe restitutio in integrum
[OCJIE  TNPUHATHA  COOTBETCTBYIOIIETO
pemennst ECIIY, sBnserca BepxoBHbIi
Cyn Vkpaunsl [7, c. 31-36]. Beicimit cy-
NeOHBIN OpraH B CHUCTEME CYIOB OOIIei
IOPUCAMKINHN SIBISIETCS. CBOEOOpa3HBIM
«pyOeXHBIM HHCTHUTYTOM» OKOHYATEIh-
HOU TIPOBEPKH PElIeHUI HaMOHAIBHBIX
CyIIOB Ha COOTBETCTBHE IIOJIOKEHHUSIM
Konsennun n npaxruku ECITY [8, c. 46].

3asBIIEHUS] O NEPECMOTPE peLICHUM
aJIMMHHUCTPAaTUBHBIX CYIOB YKpauHBI CO-
macHo ctatbsaMm 238-240 KAC, xotopbie
JIEMCTBOBANIN 10 3TUX M3MEHCHHMM, I0/a-
BaJich B Bricmmii agMUHUCTpPaTHBHBIN
cyl YKpauHbI, TO €CTh B KacCCallMOHHBIN
CyIl, KOTOPBIH, KaK MPaBUIIO, HE Pearupo-
BaJI Ha HapymeHus nonoxkennii Konsen-
IIUH TIPH OCYIIECTBICHUHU CYIOIPONU3BOI-
CTBa IO aJMHHUCTPATHUBHBIM JejIaM Ha
HaIlMOHAJIBHOM ypoBHe. 1 MMeHHO BBIC-
Ui CrenuaIu3upOBaHHBIN Cyx peruan
BOIIPOC JIOIYCKa TaKOTO 3asIBJIEHHS K I1PO-
u3BozacTBY B BepxoBHoMm Cyne YkpauHbl
U MOT' TaK)Ke OTKa3aTh B TAKOM JOIYCKE,
WIM caM pacCMarpuBall yKa3aHHOE 3asiB-
JICHHE B Cilyyae NPHU3HAHUS HapyIICHUs
MEXXIyHapOAHO-TIPABOBBIX 00S3aTEIIECTB
VYKpanuHb! HENpPaBWIBHBIM NPHIMEHEHHUEM
B TIpOIecCe CYAONPOM3BOICTBA HOPMEI
MPOLECCYaNILHOTO IIPaBa.

Celfyac numa, HapyIIeHHUs TpaB WK
CBOOO/ KOTOPBIX KOHCTaTHPOBAaHO B
pemrennn ECITY, nomyuwnu mnpaso mo-
JlaBaTh 3asBICHHUSA O INEPECMOTPE COOT-
BETCTBYIOLINX PELICHUH HalMOHAJIBbHBIX
CYIOB HENOCPEICTBEHHO B BBICIIMH Cy-
NeOHBIA OpraH B CHUCTEME CYIOB OOIeit
IOPUCAMKINN YKpauHbl. TeM caMbIM BBI-
MOJTHEHB! PEKOMEHMAINH MO yKa3aHHBIM
BOIIpOCaM, TpefocTaBieHHble Benenu-
aHckoll komuccuedt u upexuueit mo co-
TpygHHYecTBY [eHepasbHON AWMpeKIun
I10 TIpaBaM 4eJIOBeKa M MPaBOBEIM BOIIPO-
cam Cosera EBpomnsl B 11. 34 3akimroueHust



Ne 588/2010 ot 18 okts16pst 2010 B 3akon
Ykpaunsl «O cyIoycTpOHCTBE U cTaTyce
cynei» (B penakuuu ot 7 utonst 2010) [9].

Cratbs 17 3akona Ykpaunsl «O BbI-
MOJHEHUH pELIeHuH M NpUMEHEHUH
IIpakTUKU EBpomneickoro cyna mo mpa-
BaM YEJIOBEKa» OMpPEAEIIeT UCTOYHUKOM
IpaBa [yl HAMOHAIBHBIX CYIOB JIIOOYTO
npaktiky ECIIY, u He TOIBKO B penieHu-
SIX TIO JIeJIaM, BBIHECEHHBIX B OTHOIIICHUHN
VYkpannsl. HeoOXomuMOCTh MpUMEHEHUS!
B rocyJapcTBax-y4acTHHKaX KoHBeHIUH
npaBoBbix nosuuuit ECITY, ompenenen-
HBIX IPU PELIEHUH JeT MO 3asBICHUAM,
MOJAHHBIM TIPOTUB APYTHX CTpaH, I
CYLIECTBYIOT aHAJIOTHYHbIE IMPUHIUIIU-
anpHbIe Tpobnemsbl, Komurer Munuctpon
CoBera EBpomns! oTMeTHI B HOAMYHKTE
«o» myHkTa 4 VHTepnakeHCKol Jexapa-
un ot 19 pespanst 2010 r. st npumeHe-
HUSL B JIEATETHHOCTH YKPAWHCKHUX CYZIOB
Konsenuun u npaktuku ECITYH npaxru-
YecKoe 3HaYeHHE MMeeT PEKOMEHJIAIWs,
MIPUBEJICHHAS B MOITYHKTE «C» MyHKTa 1
pasnena «b» «Bemonnenne KonBeHunun
Ha HaIMOHAJIBbHOM YpOBHE» Jleknapanuu
o Oynyuiem EBpormeiickoro cyma mo mpa-
BaM 4eJIOBEKa, B KOTOPOH KoH(pepeHIHs
Kabunera Munucrpos Coera EBporsl
MPEATIOKIIIA TOCYAAPCTBAM—YIaCTHUKAM:
«O0ecnieunTh, 4TOOBI MIPOrPaMMBI IIPO-
(beccnonanpHOTO O0YUYCHHS CyJCH, MPO-
KypOpOB ¥ JIPYTHX IPaBOIPHUMEHHUTENEH,
Kak ¥ pabOTHHKOB CHJ O€30MacHOCTH,
COZIepKaIN aJIeKBaTHYI0 WHPOPMANHIO O
XOpOI1I0 pa3BuToi npakTuku Cyna B cooT-
BETCTBYIOLIEH podeccHoHanbHOI cdhepe
nesrenpHOCTH» [10].

OTIenbHOr0 BHUMAHHUS 3aCIIy’KUBAET
U MPEIIoKEeHUEe, KOTOPOE COAEPKHUTCS B
noAnyHkre «b» myHkra 2 pasmena «Boi-
MOJIHEHUE» 3TOH Jlexknapanuu, a UMEHHO
0 TOM, 4YTO «CIeAyeT 0o0aymarh Iele-
Cc000pa3HOCTh BBEAEHUS IPOIELYPEHI,
KOTOpasi MO3BOJsUIa OBl HAIMOHAJIBHBIM
cymam obpamarscst B EBponeiickuii cyx
[0 TIpaBaM YeJOBEeKa C COBEUIATELHBIM
MHeHHeM». TakuM o0pa3oM, HallMOHAIIb-
Hasl KOHIIEMIHsA aJIMHHUCTPATUBHOH cCy-
NeOHOM 3alUThl BBIXOIUT U3 0OeCreyeH-
HOCTHM KakK IyOJNMYHBIX, TaK M YaCTHBIX
CYOBCKTUBHBIX MpaB (UIUUSCKUX JIUI,
KOTJa JIOMyCKaeTcs MX HapylIeHHE HIIH
OTpaHHUYCHHE B IyOIMYHO-IIPABOBHIX OT-
HOUICHUSX C CyObEKTaMy BIACTHBIX ITOJI-
Homounii (4. 1 ct. 2 KAC).

B agMuHHCTpaTMBHOM  CymONIPOM3-
BOZICTBE 3alUIIAETCS OOJBIIMHCTBO IO-
JUTHYECKHX, COMAIBHBIX TPaB M CBOOOL

rpaxiaaH YKpauHbl, a TaKKe 3KOHOMHYE-
CKMe, JIMYHBIE M JyXOBHBIE CyOBEKTHB-
Hble PaBOBBIE BO3SMO)KHOCTH YEJIOBEKA,
OIIpe/IeNIeHHbIe  HOPMATHBHO-IIPABOBBIMU
aKTaMd YKpauHbl, peajn3alus KOTOPBIX
MPOUCXOJUT B OTHOIICHUSX C OpPTraHaMH
TOCYAapCTBEHHOW BJIAaCTH M OpraHaMu
MECTHOTO CaMOYTIPABIICHHSI WJIH KOTOPHIE
WCTIBITHIBAIOT OTPAaHWYEHHS (HApYIICHHMS)
B paboTe MOCIEeTHNX WIM UX JIOJDKHOCT-
HBIX WM ciayxeOHpIx ymrm [11, c. 161—
173]. DTO CBUIETENBCTBYET O TOM, YTO
aIMHUHUCTpPAaTHBHAs IOCTHUIMSA B YKpauHe
SBIISIETCA  CHELHAIBHBIM  HE3aBHCHMBIM
NPaBOBBIM WHCTUTYTOM, IPH3BAaHHBIM pe-
TyJAMpoBaTh, OECIPUCTPACTHO PELIaTh CIIO-
PBI MEXK/Ty TOCYIApCTBOM M PayKIAHCKUM
0011ecTBOM (€r0 KOHKPETHBIMH YJICHAMH).
IIpn 3TOM aAMUHUCTpATUBHEBIE CYIbI KOC-
BEHHO OOECIIeUMBAIOT 3aKOHHOCTH OCY-
IIECTBJICHHS MCIOJHUTEIHHON BIACTHIO U
MECTHBIM CaMOYIIPaBICHUEM UX JIESTEllb-
HOCTH B cepax OOIIECTBEHHBIX OTHOIIIE-
Huil. B ciydae BbIsBIEHUs HapyllIeHUH 3a-
KOHA CyZIbH 110 a/IMUHUCTPATUBHBIM JieJIaM
YIIOJIHOMOYEHBl TIPUHUMATh OT/EIIbHbBIC
pEIICHUs W HalpaBiIATh UX CyObeKTam
BIIACTHBIX MOJHOMOYMH JUI TPHHSTHS
Mep 0 YCTPAHEHHUIO MPUYHMH M YCIIOBHH,
CIOCOOCTBOBABUINX TAKUM HApyLICHUSIM
(crarsm 166, 208, 233 KAC).

BoiBoabl. IlpeameroM ropUCIUKIUN
AJIMIHUCTPATUBHBIX Cy/IOB BBICTYTIAIOT ITy-
OJIMYHO-TIPaBOBEIE CIIOPHI, HAalpaBJICHHEIC
Ha 3aIUTYy MPaB ¥ HHTEPECOB (PU3MUECKUX
U IOpUIMYECKHX JuIl B cepe ImyOnnuHo-
NPaBOBBIX OTHOLICHWH, OT HapyIICHUH
CO CTOPOHBI OPraHOB T'OCYIAapCTBEHHOW
BJIACTH, OPI'aHOB MECTHOTO CaMOyIpaBIie-
HMS1, UX JJOJDKHOCTHBIX M CITY>KEOHBIX JIML,
JPYTUX CYObEKTOB ITIPU OCYIIECTBICHUH
UMM IyOJIMYHO-BIACTHBIX IOJTHOMOYHIA.
Pemenust, neiicTBus uan 0e31eATeIbHOCTE
CyOBEKTOB BIIACTHBIX ITOJHOMOYHH MOTYT
OBITH IPeIMETOM 00)KATOBAHHMS B aIMUHH-
CTPaTHBHOM CYJI€, TOJILKO €CII OHU IIPHHSI-
TBI (COBEPILEHBI) B MPOLIECCE PeaTn3aliu
aIMHHUCTPAaTHBHBIX, & HE TPaKIAHCKHX
(X034HCTBEHHBIX ) IPAaBOOTHOILIEHHH, U Op-
TaHbl, KOTOPBIE BBIIANH (IIOCTYINIIH), IPH
9TOM JICHCTBYIOT KaK CyObEKThI BIACTHBIX
MOJTHOMOYHH, OCYIIECTBISIOT ITyOIUYHO-
BJIACTHBIC (DYHKIIUH.

AIMUHHUCTpaTHBHBIE CyObl  YKpa-
WHBI TP PAacCMOTPEHHH el B cdepe
MyOIMYHO-TIPABOBBIX OTHOIICHHWH SIBIIS-
FOTCSl HaIlMOHAJIBHOW YacThIO KOHBEHIIH-
OHHOTO MeXaHHW3Ma MPAaBOBOW 3aIIUTEI,
onpeneneHHoro KoHBeHIMeH, BHEAPSAIOT
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B CBOIO pabOTy B KauyecTBE HCTOYHUKA
IpaBa CTaHAAPThl  CYIONPOU3BOJCTBA,
onpenenennbie ECIIY B ero peuieHusx,
IIPU PACCMOTPEHUH MCKOB (DU3NUECKHUX U
IOPUANYECKHUX JIML, MOJAHHBIX C LEIbIO
BOCCTAHOBJICHUSI HIX IIPaB U CBOOON, IIpesi-
YCMOTPEHHBIX 3aKOHAMH U MOJ3aKOHHbI-
MU aKTaMH YKpauHBbI.

B mopsinke agMHHHCTPaTHBHOTO Cy-
JOTIPOM3BOJICTBA 3AILUTE MOIUIEKAT KaK
CyObeKTHBHBIE, ITyOJIMYHbIE, TAK U YCTaB-
Hble (HOPMaTHBHO ONpEENICHHbIE), YacT-
Hble IpaBa (PU3MYECKOro JMLA B Cllydae
UX HapyIIeHWH CyObeKTaMH BIIACTHBIX
nonHomouuit.  FOpuandyeckumu — nuna-
MH KaK CyObEKTaMu 3allUThl CBOMX IpaB
B IyOJUYHO-TIPABOBBIX OTHOIICHHSAX B
aIMUHUCTPATHBHBIX CyJaX MOTYT OBITh
NPENpPUATHS, YYPEKACHUS W OpraHu-
3aI[ BCEX CYMIECTBYIOIINX B YKpawHe
(hopM cOOCTBEHHOCTH (JYacCTHOH, Tocynap-
CTBEHHOU, KOMMYHaJIbHOI). OpraHsl rocy-
JTAPCTBEHHOH BIIaCTH M OpraHbl MECTHOTO
CaMOYIIpaBJICHHs, KOTJJa OHU 00paInaroTcs
C aJMUHUCTPATUBHBIMH HCKAaMHU O BBIIIOJ-
HEHHH CIEUaIbHO MPEeIyCMOTPEHHBIX 3a-
KOHOM moHoMoumit (1. 8 4. 1 ct. 3, u. 4
ct. 50 KAC), 3amuiaroT npu 3ToM He CBOH
IpaBa, a Pean3yloT IIyOINYHO-BIACTHBIC
(byHKIMY, SBJIAIOTCS YYaCTHHKAMH CYIO-
MPOU3BOJICTBA KaK CyOBEKTHI BIIACTHBIX
noHOMouni# (1. 7 4. 1 ct. 3 KAC).

C mempto obecriedeHHs] peaybHO-
IO BOCCTAHOBJICHHS HAapyIICHHBIX IIpaB
¢u3NUecKnX W IOPUANYECKHX JIAI 10
JelaM O NPUHYKACHHHU IIPeUIaracTcsi B
4. 2 c1. 162 KAC npeaycMmoTpeTs IpaBo
aJIMMHHCTPaTHBHOTO Cyla HpH TPHHI-
THM TIOCTQHOBJICHUH IO YKa3aHHBIM HC-
KaM OIIPEAENIATh B HUX KOHKPETHBIH CPOK
COBEPIICHUS OTBETYUKOM — CYOBEKTOM
BJIACTHBIX MOJHOMOYHH — ONPEACICHHBIX
JIeHCTBUHA. A B Cilydae HEBBIIIOJTHEHUS B
YCTAHOBJIEHHBII CPOK COOTBETCTBYIOIIIE-
TO 00513aTeNbCTBA — IPUHUMATH PEIIeHNE,
KaKUM Obl HETTOCPEICTBEHHO Pa3perancs
ITyOIMYHO-TIPaBOBOH CHOP.
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TAMOKEHHAS ITOJIMTUKA KAK OCHOBA
ITAPUTETHOCTHU I'OCYJAAPCTBA
BO BHEIHHEDKOHOMHNYECKOM
ITPOCTPAHCTBE

Hpuna KBEJIMAIIBUJIN,
KaHJUJaT HayK FOCYapCTBEHHOIO YIIPABICHHUS,
JOKTOPAHT Kadeapbl rOCy1apCTBEHHOTO YIPaBICHHS K MECTHOTO CaMOYIIPABICHUS
JIHenponeTpoBCKOro pernoHajJIbHOIO HHCTUTYTA FOCYJapCTBEHHOTO YIIPABICHUS
HanuonansHOH akageMuy rocyiapcTBEHHOrO yrpasienus rnpu [Ipesunenre Ykpaunst

Summary

Active transformation of global space and adaptation to it Ukrainian foreign policy
choices Ukraine’s strategic course toward integration into the global political and
economic community provided the impetus for the development of a scientific approach
to determining the content of basic concepts relating to the provision of customs
policy, implementation of customs and their legislative consolidation. In the article it
is considered principles of realization of national customs policy, their interrelation
with European and interpretation scientists and practices of concept and maintenance of
customs policy of the state.

Key words: customs policy, national legislation, external economic politics, national
interests, national safety, economic politics.

AHHOTaIHUA

AxTtuBHas TpaHchopMals MEPOBOTO MPOCTPAHCTBA U aJaNTAIMsI K HEMY YKPauH-
CKOY BHEIIHEH NOJUTUKH, BEIOOp YKPaWHOW CTPAaTErHYeCKOTO Kypca Ha HHTETPALUI0
B MUPOBOE MOJIUTHYCCKOEC M HKOHOMHYECKOE COOOMIECTBO JAd TONYOK JUIS Pa3BHU-
THSL HAYYHOTO MOIX0/a K OTPE/ICICHUIO COIePIKaHus 0a30BbIX MOHSATHH, KaCAIOIIUXCS
obecrieueHrsl TAMOXKEHHOH TOJHMTUKU TOCYIapCTBa, OCYIIECTBICHUS TaMOXXEHHOTO
Jle7la ¥ MX 3aKOHOAATEIBHOTO 3aKperieHus. B ctaThe paccCMOTPEHBI MPUHIIUIIBI OCY-
LICCTBICHHUS HAMOHATHHON TaMOXKEHHOU TMOJUTHKH, UX B3aMMOCBS3b C MHTEpIIpE-
TaUsIMHU €BPOIEHCKUX YUEHBIX M NPAaKTUKaMH HOHSATHS ¥ COACPIKaHUS TaMOKEHHOU

MOTUTUKH TOCYIapCTBa.

KirioueBble cj10Ba: TaMOXXCHHas IIOJIMTHKA, HAallUOHAJIBbHOC 3aKOHOAATCIbCTBO,
BHCIITHEOKOHOMHNYCCKAA IMOJIUTUKA, HAITUOHAJIbHBIC UHTCPECHI, HAllTUOHAJIbHAA Oe3ormac-

HOCTb, DKOHOMHUYCCKas IMOJIMTHUKA.

ocTaHOBKa mMpoodieMsbl. Tamo-

JKEHHAs MOJINTHKA HE SIBISETCS
CTaTUYHON KaTEropuei, IOCKOIBKY pea-
JM3aMs AMHAMHYECKUX HPOIECCOB pas-
BUTHUS BHYTPEHHEH 1 BHELIHEH MOIUTHKH
rocy/lapcTBa Ha COBPEMEHHOM 3TaIle Tpe-
OyeT aKTUBHOIO aJaNTallMOHHOTO MHHO-
BaIIMOHHOTO MOJX0/1a K MOCTAHOBKE 3aa4
U IIyTeHd UX PELICHUs.

HaunoHanbHBIM  3aKOHOZATEIbCTBOM
VKpauHBl  HEMOCPEICTBEHHO MOHSITHE
«TaMOYKCHHas! MIOJINTHKA» BIIEPBBIC OBLIO
BBelIeHO TaMOXXEHHBIM KOJIEKCOM YKpau-
HBI B penakiun 2002 roxa [1].

Konexkcom OBLIO 3aKpeIieHO, 4TO
TaMOXCEHHas IOJUTHKA MPEAINoIaraeT
HaJIM4YMe CHCTEMbl NPUHIMIIOB WU Ha-
MPABICHUN JIEATENBHOCTU TOCYIapCcTBa
B cdepe oOecmedeHus CBOUX DKOHO-
MHYECKHX HHTEPEecOB M 0E30HacCHOCTH
[IPY IOMOIIM TaMOXXCHHO-TapU(HBIX H
HeTapu(HBIX CPEICTB PETYINPOBaHHS

BHEIIHEH TOProBIIH.

OCHOBHOH NENBI0 TOCYAapCTBECHHOMH
TaMO)KEHHOM IOJUTHUKU JII000H cTpa-
HBI SIBJISIETCA OOECIICUeHHE €€ HJKOHO-
MHYECKHX HHTEPECOB. YKpaWHa TaKKe
HE sBIsETCA UCKIoUeHueM. B craTthe 5
neicTBytomeil penakuuyn  TaMOXXeHHOTO
Koiekca YKpauHbI [2] ompeseneHo, 4To
TaMOXXCHHAs MOJHUTHUKA SIBISIETCA TOCY-
ApPCTBEHHOHN W MPEACTaBIsET COOON CH-
CcTeMy MPHUHLHUIIOB M HAalpaBlIeHUH nes-
TENBHOCTH TOCYAapCTBa B Chepe 3aluTh
TaMOXKEHHBIX MHTEPECOB U 0OecIleueHus
TaMOXXEHHOW 0e30MmacHOCTH YKpauHbl,
pEeTYANpOBaHUS BHEIIHEH TOPTOBIH, 3a-
IIUTHl BHYTPEHHETO PpBIHKA, Pa3BHUTH
SKOHOMHKH YKpawWHBI M €€ WHTETPaIii B
MHPOBYIO SKOHOMHKY. [ocynapcTBeHHast
TaMOXKEHHas! MMOJINTHKA SBJISIETCS COCTaB-
HOM 4acTbIO TOCYIapCTBEHHON SKOHOMU-
YECKOW IMOJIMTUKH. DTa CTaThs TaMOXCH-
HOTO KOJieKca JICHCTBYeT B OOHOBIICHHOI



penakuuu, BBeleHHONH 3aKOHOM YKpauHbI
Ne 405-VII ot 04.07.2013 [3].

BBeneHHOe U3NI0XKEHUE MOHATHUS TO-
CyIapCTBEHHOW TaMOXXEHHOW MOJUTUKH
XapaKkTepu3yeT ee KaK MOCTOSHHBIN J1Ha-
MUYECKUII MPOLECC, KOTOPBI COBMELAET
B cebe e ToCyaapcTBa OTHOCHUTEIHHO
MHPOBOM MHTETPALUH, Pa3BUTHS HAIHO-
HaJIBHBIN YKOHOMHKY | 3aIIUTHI BHYTPEH-
HETO PBIHKA.

Bwmecte ¢ Tem mepBast penaknms cra-
TbU 5 paelicTByroniero TaMOXEHHOro KO-
JIeKCa B MOMEHT €r0 BCTYIUIEHHs B CHILy
1 urons 2012 r. umena HazBanue «locy-
JIapCTBEHHAs TOJIMTHKA B cepe rocynap-
CTBEHHOTO TAMOXKCHHOTO JIEJIay.

TocynapcTBeHHas MOJIUTHKA B cdepe
TOCYJapCTBEHHOTO TaMOXKEHHOTO Jella —
9TO CHCTeMa LieNiel, MPUHIUIOB, (YHK-
LIUHA, HaMpaBJIEHUM, CPEICTB U MEXaHU3-
MOB JIeSITeITbHOCTH TOCYAapCcTBa, HAalpaB-
JICHHBIX Ha oOecredeHne HaIllMOHAJIbHBIX
TaMO)KEHHBIX HHTEPECOB M 0€30I1aCHOCTH
YKpauHBl, peryaIupoBaHHs BHEIIHEH TOp-
TOBIIM U 3alIMThl BHYTPEHHETO PBIHKA,
pa3BUTHUS HAIIMOHATIBHOM 3KOHOMUKH U €€
UHTETpallid B MHPOBYIO SKOHOMMKY, Ha-
MOJIHEHUS TOCYJapCTBEHHOro OromKera,
KOTOPBIE PEATHU3YIOTCS TOCPEICTBOM:

1) MexaHM3MOB Tapu(HOro M Hera-
pu(dHOTrO peryiupoBaHus BHEIIHEIKOHO-
MHYECKOHN IeITCILHOCTH,

2) ydacTusi B TAaMOXKCHHBIX COI03aX,
30HaX CBOOOTHOI TOPTOBIM U MEXKTyHa-
POIHBIX TOTOBOpax (KOHBEHIHAX) MO Ta-
MOKEHHBIM BOIIPOCaM;

3) yCTaHOBIICHMS TIOpsJKa Iepe-
MEIEHNUsI TOBAPOB 4YEpe3 TaMOKEHHYIO
TpaHHIly YKpauHbI U OCYLIECTBICHUS UX
TaMOKEHHOTO KOHTPOJIS;

4) 3aKOHOATENBCTBA YKPAUHBI IO BO-
pocaM TOCYJapCTBEHHOW TaMOXXEHHOMU
nierna.

Ilo sTtomy Bompocy B MoHOTpaduu
«TamokeHHasI TIOMUTHKA U TaMOXXCHHAst
Oe3omacHOCTh YKpawHB» [4] mpuBeneH
CHUCTEMHBIN aHaIu3
OCHOBAaHUIl NpPHMEHEHUs] TEPMHUHA «IIO-
JUTHKa B cepe TaMOKEHHOTO Jeia» B
KOHTEKCTE €70 HECOOTBETCTBUS TOMY KpY-
Ty BOIPOCOB, KOTOPbIE Ha CaMOM JEJIE pe-
HIAIOTCSI C ITIOMOIIBI0 TAMOXKEHHOTO JIea.

B sTOii CBSI3M yMECTHO yTBepKIarh,
9T0, KOrja mHpoOiemMa 4YeTKo OdepdueHa,
oTIpe/ieNIeHbl OCHOBHBIE 33/ja4H I10 €€ pe-
IIEHHIO, a TAK)KE HEOOXOAUMBIE ISl 3TOTO
PECYpCHI B CPENCTBA, TO €CTh KOT/A CyIIIe-
CTBYET KOHKPETHBIH IUIaH ACHUCTBUI, OH
CTAHOBHTCS TIOJIUTUKOH [5].

3aKOHOAATCIIbHBIX

OddexTrBHAs HKOHOMHUYECKAs] TO-
JUTUKA TOCYlapCcTBa BO3MOXKHA IIPU ycC-
JOBUM  JICECIIOCOOHOTO  MHCTPYMEHTa
BIIMSIHUSI Ha €€ peallu3allliio U pa3BHUTHUE.
TaMoxeHHas MONHUTHKA KaK COCTaBIISIO-
mas SKOHOMHYECKOM TOJIMTHKH TaKxKe
JOJDKHA OBITH YETKO O4YepyeHa 0 CBOECH
MpUpPOJIE, IPUHITUIIAM, HaIIPABICHISIM Jie-
SITEJIEHOCTH.

AKTyaJIbHOCTh TeMbl. /laHHas Te-
MaTHKa OXBaTBIBae€T JIOBOJEHO 3HAYH-
TeNbHBIH 00BbEM HAy4YHBIX MHCCIIEH0Ba-
Hull ¥ B3m170B. OJHAKO TEMA OCTaeTCs
aKTyaJlbHOIl M B HacTosillee BpeMs B
CBA3M C HAJIMYUEM HECOINIAaCOBAaHHOCTH
MOJIOKEHUH JAeHCTBYIOMINX HOPM HAalU-
OHAJILHOTO 3aKOHOAATENbCTBA B OTHO-
HICHUH eIMHOTO MOAX0Ja K COBEpIICH-
CTBOBaHHIO M IPUMEHEHHIO HHCTPYMEH-
TOB CHCTEMBI PETYIIHPOBAHNS BHEITHED-
KOHOMHYECKOH AeSITeTbHOCTH.

HHTEpec K rocymapCTBEHHOMY pe-
TYJIHPOBaHHUIO OOIIECTBEHHBIX OTHOIIE-
HUH, BO3HMKAIOIIUX INPH OCYIIECTBIE-
HUU TaMOXEHHOIO [eNa, CYyIIEeCTBYET
KaKk CO CTOPOHBI HAay4HOTo cooOluie-
CTBa, TaK U CO CTOPOHBI YYaCTHUKOB
BHEUTHEAKOHOMUYECKOH EATEeIbHOCTH,
MOCKOJIBbKY CBfI3aH C IpOIleccaMi IMpH-
MEHEHHUs JeHCTBYIOUIMX (DUHAHCOBBIX,
WHHOBAIIMOHHBIX HHCTPYMEHTOB MpH
MPOABIKEHUN HAIMOHAJIBHBIX HHTEpe-
COB W IIPEOJIOJICHHEM KOHKYPEHIUH Ha
MEXIyHapOJHOM pBHIHKE.

Cocrosinue wucciaeropanus. Hayu-
HblE HCCIIENOBaHUS B cdepe pa3BUTHA
HallMOHAIBHOTO TAMOXXEHHOIO HaIpaB-
JIEHUs1 I0CTaTOYHO COJEPXKATEIBHO OCY-
HIECTBIISAIOTCS YU4EHBIMH U CIIELHAIIHCTa-
MH TaMO)KEHHOIO aeja. BecoMblil BKIIafg
B 3Ty TeMy BHeceH I.I. bepexHIokoMm,
B.II. Haymenxo, I1.B. ITamko, J.B. IIpu-
imaueHko, B.B. UeHIIOBBIM.

Ieanr cTarbu — MpOaHANM3NPOBATH
3HAUCHHE TAMOXKCHHOH MONHTHKH KakK
Ba)KHOM COCTABIIAOIIEH cTpareruu ode-
CTBEHHOTO Pa3BUTHUS CTPAHBI, €€ BIHSIHHUE
Ha peElIeHHEe BHYTPEHHUX M BHELIHHX
HOTpeOHOCTeH TrocynapcTBa, pa3BHUTHE
MPUHINIOB ¥ HAMpPaBIEHUH HallMOHAIIb-
HOU TaMOXEHHOM MONUTHKM U UX COOT-
BETCTBUE MEXIYHapOJHBIM U €BpPOIEH-
CKUM CTaHJapTaM.

M3i0:keHHe OCHOBHOrO MaTepH-
ana. TamoxeHHass MOJIHTHKAa Kak CO-
CTaBJIAIONAs DKOHOMHYECKOM IIOJNINTH-
KM TOCYylapcTBa SIBISIETCS JOCTAaTOYHO
CIIOKHOW M MHOTOIPaHHOM KaTeropuei,
€e aHaJu3 — He HOBBIH IpeIMEeT uccie-
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JIOBaHUSl YYEHBIX pa3IMYHBIX OTpac-
JIeil HayKUW: TOJINTOJOTHHU, COLMOJIOTHH,
HUCTOPHH, JKOHOMHKUA U, HECOMHEHHO,
IOpUIUYECKON HAYKH.

KOHCTpYKTHUBHBIM, O HalIeMy MHe-
HUIO, MOXKHO CUUTATh MOAXOA K CHCTEM-
HOMY OIIPEICIICHUIO TIOHATHS «TaMOXKCH-
Has monmuTukay [lpuiimauenko JI.B. [6],
TTOCKOJIBKY OHO JOJDKHO OTPa)kaTh TaKUe
Ba)KHBIC MOMEHTHI:

— TaMO)KCHHas! TIOJIUTHKA SIBISETCS
Ba)KHOH, HEOTHEMJIEMOH COCTaBIIAIOLICH
TOCYIapCTBEHHOH MOJIHTHKH;

— TaMO)XCHHAs! TIOJIUTHKA OXBAaThIBAET
KaK TPOILECC CBOEro (hOpMUPOBAHMUSI, TaK
U MPOLIECC MPAKTUIECKOTO BOIUIOIIEHHS B
JKU3HB;

— TaMO)KEHHas! TOJUTUKA (HOPMHUPYET-
Csl TOCYapCTBEHHBIMH YUPEXKICHHUAMH C
YYETOM MHEHHS BCEX 3aMHTEPECOBAHHBIX
CTOPOH, a PeaJN3yeTcs] MCKIIOUUTEIBHO
rOCYapCTBEHHBIMH OpraHaMH;

— TaMO)XeHHas TOJMTHKA HallpaBlieHa
Ha o0ecIiedeHure 1 3alIuTy TpaB U 3aKOHHBIX
HHTEPECOB OTICNBHBIX TPAK/IaH, XO3SIHCTBY-
FOIIUX CyOBEKTOB, TOCYIAPCTBA B LIETIOM;

— TaMO)KEHHas OJIUTHKA Pa3BUBACT-
Csl B HAMpPABJICHUHM TapMOHU3AINU U YHU-
¢dukanuu ¢ OOLICTIPUHATHIME MEXyHa-
POIHBIMHU CTaHAAPTAMH.

OT0 eme pa3 MOATBEP)KIAeT MHOTO-
ACTIEKTHOCTh TAMOXXEHHOH IOJIUTHKH, ee
BIMSHUE Ha pa3nuuHble cdepbl oOre-
CTBEHHOH JKU3HH, KOTOpPBIE TOJIBKO 000-
ramarT Haile IMpeiCTaBIeHHe O TaMo-
JKCHHOW TOJMTHKE KaK KOMIUIEKCHOM
SIBJICHUH, OOBEKTHBHO CYIIECTBYIOIIEM B
cucTeMe OOIECTBEHHBIX OTHOIICHHH.

Ilo ompenenenuto Ilamko II.B.
[7, c. 123], TamoO)KeHHas! MOJMTHKA CIIO-
COOCTBYET OOECIIEUCHHIO M pPeann3aiiu
BHEITHEOKOHOMUYECKUX 3aJad ¥ HHTe-
pecoB rocynapctBa. PaccyaurenbHas
W ypaBHOBEIIEHHAas, a IJaBHOE — CTa-
OWibHAs TaMOXKEHHAs! IOJNTHKA JOJDK-
Ha CO3JaTh YCJOBUS JJIsI BBIXOZA Ha-
OMOHAIFHON SKOHOMHMKH M3 KpH3HCa, a
B JANbHEHIIeM — U ISl ee YKPEIUICHUS,
CHOCOOCTBOBATh PAa3BUTHIO YKCIIOPTHOTO
MOTEHIIMAJIA OTEYECTBEHHOM MPOIYKIIHH,
YCKOPEHUIO M YIIyOJICHHIO WHTErpanuu
B €BPOMNEUCKYI0O U MHPOBYIO YKOHOMHYE-
CKYIO CUCTEMY U aKTHBH3AI[UH YYACTHS B
MEK/IyHapOIHBIX YKOHOMHYECKUX U (u-
HAHCOBBIX OpraHH3aLHsIX.

TamoxeHHast SHIMKIONEANS [8] maeT
OTIpeeTICHNE TaAMOYKeHHOU ITOJTUTHKHU KaK
CHCTEMbI OPHEHTHUPOB (PaMOYHBIX CTaH-
JAPTOB) PETYINPOBAHUS, OPUEHTHPOBAH-
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HBIX Ha o0ecriedeHre HHTEPECOB U LieJIeH
rocynapcTBa.

TaMmoXeHHasT MOJMTHKA peau3yeT
KaKk 3KOHOMHYECKHE, TaK W IOJUTHYE-
CKHE IIeJH, OmlpelesieMble rocyaap-
CTBEHHBIM YCTPONCTBOM, ACHCTBYIOLICH
3aKOHOZATEeNbHONH 0a30ff M conmaIbHO-
SKOHOMUYECKNM HAaIlPaBICHUEM pa3BU-
THS 00IIeCcTBa.

CoznaHue TONMUTHYECKH W DKOHO-
MHYECKH KOHKYPEHTOCIIOCOOHOH B
ycnosuax Eponeiickoro Coro3a ykpa-
HHCKOH TrocymapCTBEHHOW TaMOXKEH-
HOW TIOJUTHKM JOJDKHO T'apMOHHYHO
coYeTaTh CTaHJApTHBIC NpaBHJa €BPO-
MEHCKOT0 3aKOHOJATENIbCTBA M HAlMO-
HAJIBHBIX 0COOCHHOCTEH, NPUOPUTETOB,
CIIOCOOHBIX aJalTHPOBATHCS K TPeOOBa-
HUSM BPEMEHH, OOECIEYHTh pPeaqbHOe
PaBEHCTBO YKpPaWHBI B €BPOIEHCKOM
MIPOCTPAHCTBE.

TamoxeHHas mnonuTHka EBpomeii-
ckoro Coroza [9] Oa3upyercst Ha KOH-
LENIMH  MOCTPOEHHUS  BHYTPEHHETO
pBIHKA, OOLIMX NpaBWIaX W IPOLENY-
pax, KOoTopble 00ecneYnBaloT NpUMeHe-
Hue TapuHBIX U HeTapu(HBIX Mep Ha
ypoBHe EBpormeiickoro corosa B CBA3U C
BHEIIHEH TOPTOBJIEH C TPETBHUMH CTpa-
HaMU, peajn3alio COBMECTHBIX Mep B
TOProBO# MOJIUTHUKE.

Ho mpm »TOM COOTBETCTBYIOUIYIO
TaMOXXCHHYIO IOJHUTHKY EBpomeiickoro
Coroza MOXKHO OIpPEIEIUTh KaK OCHOBY
(YHKIMOHMPOBAaHHS €IUHOTO EBPOIECH-
CKOTO PBIHKA, MOCKOJIBKY IPH MOMOIIH
€e HMHCTPYMEHTOB OCYIIECTBISIETCS pe-
I'YIMpOBaHHE BHYTPEHHMX M BHEIIHHX
9KOHOMHYECKUX MPOLIECCOB COOOIIECTBA.
TamoxxenHass nonutuka EBpormeiickoro
Coro3a OCHOBBIBAaeTCS Ha IPUMEHEHHU
oOIIMX MpaBWJI B JIEATEIBHOCTH TaMo-
JKEHHBIX aJIMHUHHCTpAlUil CTpaH-YJICHOB
Espometickoro Coro3a.

TamokeHHbIE IpaBUIa COOOIIECTBA
BBIXOIAIT 3a Tpezensl TaMOKeHHOTO Co-
103a ¢ o0muM TapudoM, pactpocTpaHs-
ACh Ha BCE aCIHEKThl TOPTrOBOH MOIUTUKH
(mpedepeHnanpHas TOProBis, 3paBo-
OXpaHEeHUEe, HKOJIOTHYECKUH KOHTPOIb,
o01mast cenbCKOX035HCTBEHHAS MOINTHKA,
3aIUTa BHYTPEHHUX SKOHOMUYECKUX MH-
TEpEecOB IyTeM HPUMEHEHHs HeTapud-
HBIX MHCTPYMEHTOB M TOMY IOZOOHOE).
Tamoxxennass mnonuTuka EBponeiickoro
Coroza HampaBineHa Ha obecreueHne
3¢ PEKTUBHOTO KOHTPOJISI TOPTOBBIX IIO-
TOKOB, pa3pabOTKy M BHEIPEHUE COBpe-
MEHHBIX METO/IOB YKPEIUIEHHsI COTPYIHH-

4ecTBa MEXIy Pa3IM4YHBIMH CiIyxOamu,
KOTOpbl€ TNPHUHUMAIOT Y4acTHE B 3TOM
nporecce.

O003HaYeHHas
nekcom EBponeiickoro Corosa (yHKIus
TaMOXXEHHBIX OPTaHOB 3aKJIIOYAaeTCs B
HX OTBETCTBEHHOCTH 3a OCYIIECTBICHHE
EBpomeiickum  CorozoM  MeXIyHApOI-
HOW TOPTOBIH, CONEHCTBUH CIpaBeIn-
BOM ¥ OTKPBITOW TOPIOBJE B peaau3alun
BHEIITHUX aCMeKTOB BHYTPEHHETO PHIHKA,
o011e# TOProBoii MONUTHKE U JPYTUM 00-
muM nonutukam Coro3a, UMEIUM OT-
HOIIEHHE K TOproBie u obmeil Gesomac-
HOCTH LIeTH IOCTaBOK.

C nenbio peanus3ay CBOEH MUCCUU
TaMOXKCHHBIE OpPTaHbl CTpaH-uIeHOB EB-
pometickoro Coro3a IOMKHBI NPENIpH-
HUMAaTh MEpHI, HAIpaBIECHHBIE, B YacT-
HOCTH, Ha:

a) 3amuTy (UHAHCOBBIX HHTEpE-
coB Espomneiickoro Coro3a 1 ero crpas-
YJICHOB;

6) zammuty EBpomnetickoro Coro3a ot
HEeJOOPOCOBECTHOW M HE3aKOHHOH TOp-
roBinu. M BMecTe ¢ 3THM OKa3bIBaTh MOJI-
JIEpKKY 3aKOHHOM NpeAnpuHHMATEeNb-
CKOH JIEATEIIbHOCTH;

¢) obecreuenue 6e3omacHoctd EBpo-
neiickoro Coro3a, OXpaHbl OKPY’Karomeit
Cpeabl B TECHOM COTPYAHHUYECTBE C APY-
TFIMU OpTaHaMU;

1) ToAJepiKaHUe HaJuIeXKalero Oa-
JIaHCa MEX/Ty TAMO)KEHHBIM KOHTPOJIEM 1
oOreryeHneM 3aKOHHOM TOPTOBIIH.

Hcxonsa u3 conepKaHUsl MUCCHU Ta-
MOXKEHHbIX opranoB Espomeiickoro Co-
1032, (POPMUPYIOTCSI U NPUHLUIIBI UX Jie-
SITENIBHOCTH.

OCHOBOH 3TUX MPUHIIMIIOB SBISIOTCS
CpeAcTBa KOHTPOJS MO OCYLIECTBIECHHIO
BHELIHEH Toprosnu. BHeuHue ¢axropsl
peaiM3aluu CPeACTB KOHTPOINs chopMu-
POBaHBI, UCXOIS U3 MHTEPECOB Oe3omac-
HOCTH, MEXIYHapOIHBIX CAaHKIHH, KOTO-
pBIe CBSI3aHBI C YIKOHOMUYECKON TOJINTH-
xoii EBponeiickoro Coro3a B OTHOIICHUH
TPETBUX CTPaH.

®daxkTopaMu KOHTPOJIS, BBITEKAIOLIM-
MH U3 MNpPOBEICHUS BHYTPEHHHUX MEpO-
MPUATHH, SBIAETCS 3aIlUTa BHYTPEHHETO
pBIHKa U ToBaporpousBonuteneii EBpo-
neiickoro Coro3a OT KOHKYpEHLUH Tpe-
TBUX CTPAH B BUJIC OTPAaHUYEHUN HA BBO3
TOBapoOB, YTO 00ECHEYMBACT IMOIJIEPHKA-
HHUe OanaHca BO BCEX CEKTOpax IKOHOMU-
ku EBpomnetickoro Coro3a.

[IprHIMIIOM OCYIIECTBIEHUS TaMo-
»xeHHOH nonutrkn EBporneiickoro Corosa

TaMOXXEHHBIM KO-

SBJIACTCS PACIIUPEHUE 30HBI CBOOOIHOIL
TOPrOBJIM B COOTBETCTBHM C COIVIAIICHHU-
SMH C TPETbUMH CTPAHAMH, YTO CIIOCOO-
CTBYET pa3BUTHUIO BHEIIHEH ToproBiu EB-
pomeiickoro Coro3a.

Takxxe Ba)KHBIM SIBJISCTCSI TMPHHLUII
obecneueHust 0€30MaCHOCTH B pPaMKax
COIO3HOTO TPOCTPAHCTBA. B KOHTEKCTE
0e30MMacHOCTH KHU3HEACSITEILHOCTH OCY-
IIECTBISIIOTCSI MEPHI KOHTPOJISI IT0 BBO3Y
U3 TPETBUX CTPaH TOBAPOB, CBA3aHHBIX C
OXpaHOH 370pOBbS, OKpY’Karowel cpe-
JIbl, KOHTPOJIEM KaueCTBa IHIIEBBIX MPO-
JTYKTOB.

B crarse 18 KoncTuTyuun YkpauHbl
[14] 3akpemeHo, 4TO BHEIIHEOIUTHYE-
CKasl AeATEeNbHOCTh YKpauHbl HalpaBlie-
Ha Ha o0ecledYeHrne ee HalMOHAIbHBIX
HHTEpPEeCOB U OE30MacCHOCTH IIyTeM IOJ-
JIep>KaHUsS MUPHOTO U B3aHMOBBITOJTHOTO
COTPYIHHYECTBA C UWICHAMHU MEXIyHa-
POIHOTO COOOIIECTBA MO OOIICPU3HAH-
HBIM TIPUHIWIIAM W HOpMaM MeXIyHa-
POZIHOTO IpaBa.

Crparernyeckuil xapakTep yrpasiie-
HHUS YKPAaWHCKOH TOCYylapCTBEHHOH Ta-
MOXXEHHOH MOJUTUKON YUUTHIBAET COBpE-
MEHHYIO MUPOBYIO [IPAKTUKY BBEJICHUS U
COOMIONCHNUS TIPUHIIMIIOB OCYIIECTBICHHS
TaMOKEHHOTO JIeJIa, PEaTN30BaH IOJIOAKE-
HUAMH TaMO>XEHHOTO KOJIeKca YKpauHBI.

B gactrocTH, TaMOXXEHHBIM KOJEK-
coM YKpauHsl [2] ycTaHOBJIEHBI CIEIyO-
M€ TIPUHIMITEI OCYIIECTBIICHHS HAIHO-
HaJIFHOTO TaMOJKEHHOTO JIeJa:

1) IpUHIMIT UCKITIOYUTEIEHON FOpHC-
JMKLIUK YKpauHbl Ha €€ TAMOXKEHHOH Tep-
puTopum;

2) HUCKIIOYUTENbHBIX MOJIHOMOYUMN
OpPraHoB JOXOIOB M cOOpOB YKpauHBbI
OTHOCHTEJIBHO OCYILECTBICHHUS TOCyIap-
CTBEHHOTO TAMO)KCHHOTO JIeJ1a;

3) 3aKOHHOCTH M HPE3yMIIIUN HEBH-
HOBHOCTH;

4) emuHOTO TIOpSAAKA IIepEeMEICHHS
TOBapoB, TPAHCIIOPTHBIX CPEICTB dYepe3
TaMO)KEHHYIO TpaHHIly YKpauHEI,

5) ynpouieHus 3aKOHHOH TOPTOBIIH;

6) mpU3HaHMSA PABEHCTBA W MPaBO-
MEPHOCTH MHTEPECOB BCEX CyOBEKTOB
XO34HCTBOBaHUS HE3aBUCUMO OT (HopMmbl
COOCTBEHHOCTH;

7) cobmroaeHusl mpaB U OXPaHIEMBIX
3aKOHOM MHTEPECOB JINII;

8) moompenust nobpoaeTeny;

9) TIIaCHOCTH | TIPO3PAYHOCTH;

10) OTBETCTBEHHOCTH BCEX YJaCTHH-
KOB OTHOUIEHHUH, PeryJHpyeMbIX HacTos-
muM Kogekcom.



Crnekrp
HHS HAlMOHAIBHOTO TaMOXXEHHOIO Jiefia

INPUHOHUIIOB  OCYLIECTBJIC-

pacHmiupeH  OTHOCHTEIBHO  3aKpeIUIEH-
HBIX B peJakuuM TaMOXKEHHOTO KOZIEKca
2002 roma [1]. IIpexne Bcero, MOIy4nIo
pa3BUTHE OINPEAECIICHNE IPUHIIUIIOB HETIO-
CPEIICTBEHHOTO OCYIIECTBICHUS Tocynap-
CTBEHHOTO TAMOKEHHOT'O JIefIa B OTHOIIIE-
HUH y3KOTEPMUHOJIOTUIECKOTO TPHHIIAIIA
TaMOXKEHHOTO peryiipoBanus. locymap-
CTBEHHOE TaMOXKCHHOE JIeJI0 BKJIIOYACT B
ce0s 3HauUMTEIbHbIH HA0Op MHCTPYMEHTOB
U MEXaHU3MOB, HallpaBICHHBIX Ha peaiu-
3alIMI0 TOCY/IapCTBEHHOH TOJIUTHKH B ce-
pe roCyJapcTBEHHOTO TaMOXEHHOTO Jefa,
K KOTOPBIM OTHECEHBl U MEXaHU3MBbI Ta-
pudHOrO M HEeTapU(PHOTO PEryITUPOBAHHUS
BHEIITHEAKOHOMHUYECKOH eSITEIbHOCTH.

Ilo pesympratraM NpOBEJEHHBIX Te-
OpPETHYECKHX HCCIECJOBAaHUN aBTOpaMH
MoHorpapuu «TaMoXeHHass TONUTHKA
TaMO)KeHHas1 0€30IacHOCTh YKpaWHBD»
[4, c. 105] cdopmymupoBaHO TOHSITHE
TaMOKEHHOM TMONHWTHKH KaK CHCTEMBI
NPUHLUIIOB U HampaBJeHHH (paMOYHBIX
CTaH/IapTOB) AEATEIHLHOCTH TOCYJapcTBa
B cepe TaAMOKEHHOTO DEryJIUpOBaHUs,
OPHEHTUPOBAHHBIX Ha 00ECIEUEHUE KO-
HOMHYECKHX MHTEPECOB, OE30MaCHOCTh U
JOCTHXKCHHE LeNIEH TOCyAapCTBa.

COOTBETCTBEHHO, TAMOXKEHHOE PEeTy-
JUPOBAHUE AaBTOPAMH XapaKTEPHU3YeTCsI
Kak BO3ZIeiicTBHE TOCY1apcTBa B JIMIIE IO-
CyIapCTBEHHBIX OPT'aHOB Ha JIPYyTUX CyOb-
€KTOB TAMO)KCHHBIX OTHOIIEHUH C IIEJIBI0
MOAYMHEHHS UX AEHCTBHH CBOMM 5KOHO-
MHUYECKUM HHTEpECaM.

B cooTrBeTcTBUM C 3TUMM KpUTEpHs-
MH, Ha Halll B3IV, PACHIMPEHO 3HaUECHHUE
U CYIIHOCTb TAMOXXECHHOMN MOJIUTUKH, U3-
MEHEH MOAXO0J K ONPEeeICHUIO COIeprKa-
HUSI IOHATHS «TaMOXKCHHOE PEeryIHpOoBa-
HUE», KOTOPBIM OYepueH KPYyT CyOBEKTOB,
JIEHCTBUS KOTOPBIX 00ECIIEINBAIOT PAa3BH-
THE YKOHOMHUKHU U pelIeHne 3aaad SKOHO-
MHYECKOH ITOJIUTUKH.

Tamo)xeHHBIN KOJIEKC YKparuHBI HE CO-
JIEPXKUAT TaKOe TOHATHE, KAaK «TaMOXKEH-
Hoe peryaupoBaHuey. OnHaKo B CHeLU-
aJIbHOM 3aKOHO/IaTeJNIbCTBE B chepe Tamo-
JKEHHOTO JIeNa OINpefie]IEeHue TEPMUHA Cy-
miecTByeT B 3akoHe YkpauHbl «O BHeII-
HEIKOHOMHUYECKOH aesrenpHOCTH» [10].
CormacHO 3TOMy 3aKOHY TaMOXKXCHHOE
pETYNUpOBaHUE 3aKIIOYAETCS B PETyiH-
pPOBaHHMM BOIIPOCOB, CBS3aHHBIX C YCTa-
HOBJICHHEM TIOIUIMH M APYTHX HaJlOTOB,
B3MMaeMBbIX TIPH MEepeMEIIeHUH TOBapOB
yepe3 TaMO)KEHHYIO TPaHHUIy YKpawuHBI,

NpOLEAYP TaMOXXEHHOTO KOHTPOJS, Op-
TaHM3aIH JIESITeTBHOCTH OPTaHOB TaMO-
JKEHHOT'O KOHTPOJISI YKpauHbI.

TloaToMy ¢ y4eroM COBpeMEHHBIX
MPOIIECCOB, B TOM YHCIIC aKTUBHOW HHTeE-
TpaIyy, TPOUCXOIAIINX B MHUPOBOH 9KO-
HOMHKE, CIUTaeM IIeJIeCO00pa3HBIM aKTy-
AIM3MAPOBATh TEPMHUHOIOTUYECKUH ara-
par B HaIlMOHAJIBHOM 3aKOHOJATEIILCTBE.

B npomomkenune TeMbl MPUHIMIIOB,
Ha KOTOPBIX OCHOBBIBAETCS HAIlMOHAIb-
HO€ TaMOXXCHHOE JIEN0, BA)KHO OTMETHUTH
MPUHIINAI 3aKOHHOCTH ¥ NPE3yMIIHN He-
BUHOBHOCTH.

TlpuHIMO Tpe3yMOIu HEBUHOBHO-
CTH 3aKperuieH MexayHapoJHbIM Ipa-
BOM B IMOJOXEHUAX BceolOuel pexia-
panmu mpaB denoBeka [11]: «Kaxmsrit
YeNOBeK, OOBUHICMBIH B COBEPLICHUH
MPECTYIJICHUS, WMEET IPaBO CUYUTATh-
Csl HEBMHOBHBIM JI0 T€X IOp, IOKa €ro
BUHOBHOCTh HE OyIeT yCTaHOBIEHa B
3aKOHHOM TOpSJIKE IMyTeM IJIACHOTO Cy-
neOHOTOo pa3dupareiIbCcTBa, IPU KOTOPOM
eMy 00eCIeYHBaIOTCsl BCE BO3MOXKHOCTH
IUTSL 3aIU T, B MeXIyHapOIHOM IaKTe
0 TPAXIAHCKUX U MOJUTUYCCKUX MpaBax
[12]: «Kaxnaprit 0OBUHSIEMBIil B yroioB-
HOM TIPECTYIUICHHH HMMEET IMPaBO CUU-
TaTbCsI HEBUHOBHBIM, MTOKa BHHOBHOCTH
ero He OyleT Jl0Ka3aHa COIVIACHO 3aKO-
Hy», KoHBeHIINM 0 3amuTe npas yenose-
Ka ¥ OCHOBHBIX cBoOON [13]: «..KaXKabIi,
KTO 0OBHHEH B COBEPILIEHUH YTOJIOBHOTO
MPaBOHAPYUICHUS, CYNATACTCS HEBHHO-
BHBIM JI0 T€X TOp, IIOKa ero BHHA He Oy-
JIeT OKa3aHa B 3aKOHHOM MOPSIIKE»

B HamuoHanmpHOM mpaBe MPHUHIMIT
MPE3yMIIIHY HEBUHOBHOCTH 3aKPEILJICH B:

Koncrutynuu Yikpaunsl [14], B yact-
HOCTH B CT. 62 u 63: «Jlumo cuuraercs
HEBHHOBHBIM B COBEpIICHUH IMPECTYyILIE-
HUSI 1 HE MOXKET OBITh MOJBEP)KEHO KpH-
MHHAJIHHOMY HaKa3aHHUIO, ITOKA €ro BHHA
He OyzmeT noka3zaHa B 3aKOHHOM IOPSIKE
U YCTaHOBJICHa OOBHHHTEIHHBIM IIPHIO-
BOPOM CyIIa»;

I'paxkmanckoM TpoleccyaqbHOM KO-
nexce Ykpaunbl [15]: «JIluno cuuraercs
HEBHHOBHBIM B COBEPILEHUU YTOJIOBHOTO
MPaBOHAPYIICHUS U HE MOXET ObITh MOJI-
BEPXKEHO YTOJOBHOMY HAaKa3aHUIO, MOKa
ero BuHa He OymeT JoKa3aHa U yCTaHOB-
JieHa OOBUHUTEIBHBIM IIPUTOBOPOM CyJa,
KOTOPBIH BCTYNUII B 3aKOHHYIO CHITY»;

YronoBHOM Kozmekce YkpawHbI [16]:
«JInmo cumTaercs HEBUHOBHBIM B COBEp-
IICHUH MPECTYIUICHHUS U HE MOXET OBITH
MO/IBEP)KEHO KPUMUHAIBFHOMY HakKasa-
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HUIO, ITOKa €ro BHHA HE Oy/IeT I0Ka3aHa B
3aKOHHOM MOPSIIKE ¥ YCTAaHOBJICHAa 0OBHU-
HUTEJIbHBIM [TPUTOBOPOM CYJIa.

KomnunupoBanue npuHLMNA TIpe-
3YMIIIIUU HEBUHOBHOCTU ¢ HOpMamu Ta-
MOXXEHHOTO KOJIeKCa MPHOOPETaeT BaxK-
HOE JIOTIOJIHCHHE B CBSI3M C MOBBIIIICHUEM
YPOBHSL OTBETCTBEHHOCTH MPUYACTHBIX
JUI] 32 COBEPIICHHUE IMPOTUBOIPABHBIX
JIEUCTBUN KaK CO CTOPOHBI JOJKHOCT-
HBIX JIMI] TAMO)KEHHBIX OPTaHOB, TaK U CO
CTOPOHBI CyObEKTOB BHEITHEOKOHOMHYE-
CKOM JeITeIbHOCTH. B ommcanuu 3Toro
NpUHLUIA B MPUBEACHHBIX MPABOBBIX
HOPMax pacKpbIBaeTCs CyTh COAEPIKAHUS
3aMUTHON (QYHKIIUU TaMOXXEHHOW MOJIN-
THKH.

AKTyalbHBIMA M TaKUMHU, KOTOpBIC
OTBEYAIOT HUMILIEMEHTAIIMOHHBIM TPO-
mexypaMm, SIBISIOTCS — YTBEpPXKICHHBIE
JeicTByromuM  TaMOXEHHBIM — KOZIEK-
COM IIPUHIMIIBI IPU3HAHUS PaBEHCTBA
MPaBOMEPHOCTH MHTEPECOB BCEX CYOB-
€KTOB XO3SHCTBOBaHMS, HE3aBUCUMO OT
(hopMBI  COOCTBEHHOCTH: TOOLIPEHHUS
n00poaeTenu; OTBETCTBEHHOCTH BCEX
YYaCTHUKOB OTHOIICHUH, perynupye-
MBIX HacToamuM Kogekcom. YkazaHHbIe
TMPUHLUIBL OTPAXarOT LETd U 3aJa4u
TamMOXeHHBIX opranoB EC, yTBepxkaeH-
Hble TamMoXeHHBIM KojekcoM EBpomneii-
ckoro Coro3a.

IIpakTuueckas peaau3anus TAMOKCH-
HOW TIOJIUTHKU OIHUPAETCS, IPEKIE BCETO,
Ha JIeATeNIbHOCTh OPTraHoB, 00eCIeYnBaro-
LUX pead3aluI0 NPUHLUIIOB TaMOXKEH-
HOTO Jiejia.

3ajaun, KOTOpble BO3JararoTcs Ha
TaMO)KCHHBIC ~ aJIMUHHCTpAIMU  JII000H
CTpaHbl, IPUHATO YCIOBHO pa3lelsiTh HA
TPU OCHOBHBIE Tpymibl. PerynsTuBHbIE
3aa4d TpeaHa3HauYCHbI, 4TOOBI BIHATH
Ha TOBApOMOTOK, MEPECEKAIONNNA Tamo-
JKEHHYIO TPaHUIy TOCYIapCTBa, & UX BbBI-
MOJIHEHHE O0O0CCIIEUMBAETCS TaMOXKECHHO-
Tapu(HBIME ¥ HETapUPHBIMA MEpaMHu.
I'pynma skoHOMHUYECKHX 3amad o0bean-
HEHa BOKPYT IOIOJIHEHUsI FOCYIapCTBEH-
HOro Olojkera IyTeM B3UMaHHUs TaMoO-
JKeHHBIX IUJIaTeXel ¢ TOBapoOB U TpPaHC-
TIOPTHBIX CPENICTB, MEPEMEIAEMbIX Yepe3
TaMOXXEHHYI0 TpaHuIy. TaMoXeHHO-Ta-
pUQHBIH aCMeKT MPH BHIMOTHEHUH STHX
3a]a4 SIBISETCS OCHOBHBLIM, HO HE CAUH-
CTBEHHEIM. [10JIHOTA B3UMAaHHUS TaAMOKEH-
HBIX IJIaTeXel 3aBUCHT, HampuUMep, OT
YPOBHSI aIMHHUCTPHPOBAHHUS TaMOXKCH-
HBIX TIPOLIEAYP, OT IMOPSAKA OIIPEAETICHUS
W KOHTPOJISI TAMOXXEHHOH CTOMMOCTH, a
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TaKKe OT MPAaBOOXPAHUTEIBHBIX IOJIHO-
MOYHMH TAMOXEHHBIX OPI'aHOB M CTEIEHH
OTBETCTBEHHOCTH cyOnekToB B 3a mon-
HOTY YIUIaThl TAMOXXEHHBIX IUIaTeXell, 3a
KOHTpaOaH/ly ¥ HapyllIeHUEe TaMOXKEHHBIX
npasun [4, c. 101].

B mpuBeneHHOM KOHTEKCTE YMeECT-
HBIM SIBIIsieTCSl yTBepkaeHne [abpu-
guaze [17] o ToM, 9TO HEBO3MOXKHO HE
BHJETH CEPHbE3HOH pa3HUIBI MEXIy Ta-
MOKCHHOU TOJTUTHKOM, SBISIOMICHCS CO-
CTaBHOM YacThIO «AYIIN» TAMOXEHHOTO
Jena U, CKakeM, TaMOXXEHHBIM 0(opM-
JICHHEM WM TaMOXXEHHBIM KOHTPOJIEM —
CIIMIIKOM B&)XHBIMHM 3JIEMEHTaMM, HO
BCE K€ MOAYMHEHHBIMU 3TOH ITOJIUTHUKE,
obciyxuBaromumMu  ee. HanunonaneHas
TaMOXCHHAs MOJUTHKA TECHO CBSI3aHA U
HaXOJUTCS B 3aBHCHMOCTH OT IPSIMOTO
WM KOCBEHHOTO MOAYMHEHHS TaMO)KEH-
HOM TOJHWTHKE psAAa MEXKIYHAPOIHBIX
opraHm3anni, Takux Kak BcemmpHas
TOproBast opranu3anus u Bcemupnas Ta-
MOKEHHAsl OpraHu3arIys.

OcHOBY IIpaBOBBIX MEXaHU3MOB, 00e-
CIEYMBAIOIINX PEATM3ALMIO TAMOKEHHOM
MOMUTUKN  CTpaH-wieHOB BcemupHoit
TaMOXKCHHOH OpraHuzanuu, GOpMHUPYIOT
CTpaTeruyeckue 3aJadd 3TOi OopraHm3a-
UK. DTH 331244 BKJIIOYAIOT B ce0s:

- copeiictBue 0O€30MACHOCTH, YIIPO-
IICHUS] MEXIyHapOTHOW TOPTOBIH, CIIO-
COOHOCTh K YCTAQHOBJICHHIO CIpaBeIH-
BBIX, 9((QEKTUBHBIX U JICHCTBCHHBIX Ta-
MOXXEHHBIX HaJIOTOB;

- 3amMTy 00ImecTBa, O0IIECTBEHHOTO
3710pOBbS, 0€3011aCHOCTH;

- YKpeIUIeHHEe OpraHu3alMOHHOTO T10-
TEHLUANA;

- comeiictBue 0OMeHy HMH(pOpManueit
MEX/ly 3aMHTEPECOBAaHHBIMU CTOPOHAMH;

- TOBBILICHHE TPOPECCHOHAIBHOIO
ypoBHs 1 3(h(HEeKTUBHOCTH PabOTHI TaMO-
JKCHHBIX OPTaHOB;

- TIPOBE/ICHNE aHATUTHIECKHUX HCCIIe-
JIOBaHHH.

dopmupoBaHKEe U peanu3anys TaMo-
KEHHOW TOJUTHKU SIBISAETCS CIIOKHBIM
npoueccoM, TpedyeT pa3paboTKu U HC-
MOJIb30BAaHUSl Pa3HOCTOPOHHHUX CTpare-
TU, TEXHOJIOTUH, KOTOPbIE OCHOBBIBAIOT-
Cs1 HA MHPOBOM OIIBITE, A TAKXKE Ha Hayy-
HO 0OOCHOBaHHBIX TTO3HLHSX.

TamoxeHHasE TOJMTHKA, BBICTYIAs
COCTaBHOH 4acCTbO0 BHYTPECHHEH U BHEII-
Hel TOCyIapCTBEHHOH ITOJTUTHKH, (DOPMH-
pyeTcs ¥ BBOXUTCS, OMHpasich Ha 00bek-
THUBHBIN aHAJM3 U C YYETOM BHYTPHIKO-
HOMHYECKMX M BHEITHEIKOHOMHYECKHX

¢axropoB. OHa pokycupyer B cebe HHTe-
peCHI TOCyAapcTBa BO BHYTPUIKOHOMHUYE-
CKOM, BHEIIHEIKOHOMHYECKOH, (hPHUHAHCO-
BOM, HAJIOTOBOHM, BAJIOTHOM, KPEIUTHOM
u apyrux cdepax. B Takom xauectse Ta-
MOXEHHAs ITOJIUTUKA HE TOJNBKO SIBIIIETCS
KaTaJM3aTOpOM MOJHUTHKH TOCYIapcCTBa,
HO ¥ CBOETO POJIa €€ 3aI0KHUKOM.

[Ipu obpameHnn K MpaBOBBEIM HOP-
MaM, KOTOPBIMH OIIPENEJICHBl 3aJadi
OpraHoB BJIACTH, o0pamniaer Ha ceds BHU-
MaHue pa3HooOpa3HbIi moaxox K popma-
JU3alUM 33724 3TUX OPraHOB IO BOIPO-
caM pETyIHpOBaHHUs TOCYJapCTBEHHOIO
TaMOXXEHHOTO Jiela U NMPUMEHEHUs Tep-
MUHOB.

B Tlonoxennu o [ocymapcTtBeHHOM
¢buckanpHOl ciyxkOe Ykpaunbsl [18]
YCTaHOBJIEHO, UYTO OCHOBHOW 3ajaueit
CIyXOBl SIBISIETCS peanu3amus TocCy-
TapCTBEHHOH HAJOTOBOW NOJHTHUKHA M
MOJIUTHKA B cdepe TOCyIapCTBEHHOTO
TaMOXXeHHOTO jena. l[ocymapcTBeHHast
¢buckanbHas ciryx6a YKpauHbl SBISETCS
LEHTPaIbHBIM OPraHOM HCIIOJIHUTEIb-
HOM BIIACTH, KOTOPBIN peanmu3yeT rocy-
JIapCTBEHHYI0 HAJIOTOBYIO  IOJIUTHKY,
rOCyJapCTBEHHYIO HOJUTHKY B cdepe
rOCyapCTBEHHOI'O TAMOXKEHHOTO JIela.

CornacHO TOJOXKEHUSAM TaMOXKeH-
HOIO KOJEKCa YKpauHbl LEHTPaJbHBII
OopraH HCHOJHUTEIBHOW BIAacTH obecrie-
YrBaeT POPMHUPOBAHIE U PEATH3YET rOCy-
JTapCTBEHHYIO HAJIOTOBYIO M TAMOKEHHYIO
TTOJTUTHKY.

[Nonoxxennem o MunnctepctBe Qu-
HaHCOB YKpauHsbl [19] ycTaHOBiIE€HO, YTO
9TOT OpraH SIBJISETCS IJIABHBIM B CUCTEME
LEHTPAJIbHBIX OPraHOB HCIOIHUTEIbHOM
BJacTH 1o GopMHUpOBaHHIO U obecreye-
HHUIO peaM3allii TOCYIapCTBEHHOH (u-
HAHCOBOH, OIOKETHOM, a TaKKe HallOro-
BOM M TAMOXKEHHOH MONMUTUKU. DOpMUPO-
BaHME U 00eCIeUeHNe peaTn3aiuy rocy-
JIapCTBEHHON HAJIOTOBOIl U TaMOXKCHHOM
MTOJIUTUKHU TaK)Ke OTHECEHO K OCHOBHBIM
3agayaM MuHHCTEpCTBA (PUHAHCOB.

K ocHoBHpIM 3amauam KaOunera
MunuctpoB VYkpaunel [20] oTHocuTCcs
obecrieueHHe HAJIOTOBOHW TIOJUTHKU H
OTJENbHBIM ITYHKTOM — OpTaHu3alus U
obecrieueHne OCYIIECTBICHUS TaAMOXKEH-
HOTO fefa.

CpaBHEHHE 3THX HOPM B JAEHCTBY-
IONMX  HOPMAaTHBHO-3aKOHOMATEIBHBIX
aKTax JaeT OCHOBAHMS CUMTATh, YTO JHC-
KypC T10 aKTyaJIM3aliy ¥ HallOJTHIEMOCTH
MOHATHH «TaMOXXEHHAs TOJIUTHKA», «TO-
CylapcTBEHHAsI TAMOJKEHHAS! ¥ HAJIOTOBAst

MOJIUTHKA», «TOCYAAPCTBEHHAS MOJUTHKA
B chepe roCcyIapcTBEHHOTO TAMOXXEHHOTO
Jieia» He 3aBepILeH.

Tamo)xeHHYI0 TOJIUTHUKY MOXKHO CUHU-
TaTh CyObEKTHUBHBIM TOHSITHEM. B KOH-
KPETHBIN MEepPHOl BPEMEHH €€ MPUHIIUIIBL
¥ HampaBIICHUS JEATEIHHOCTH OIpeJe-
JISTFOTCSL  YCIIOBMSIMH  Pa3BUTHS CTpaHbI,
COCTOSTHEM MHPOBOH W HAIOHAJIHHOM
SKOHOMHKH.

Jnsa  YkpauHbl Kak He3aBUCHMO-
ro rocylapcTBa Ha CEroAHSAUIHUN JECHb
CYIIECTBYIOT OINpEAeICHHbIE 3KOHOMH-
Yeckue MpoOIeMbl, BaXKHBIM SIBISET-
Csl pelIeHHe BOMpoca, KakuM 00pazom
MEXIyHapoAHasi TOproBas cHCTeMa
MOMOXKET BBIUTH HA MYTh CTAOMIBHOTO
pasButus. B Mupe, rae otaenpHBIE TO-
cyJapcTBa Bce OOIbINE 3aBUCAT B CBO-
€M pa3BHTHH OT COCTOSHHUSI BCEH KO-
HOMHYECKOW CHCTEMBI, KakJasi CTpaHa
UTPaET ONpeIeNICHHYIO POJIb B PEIICHUH
CETOMHAIIHUX TI00aNbHBIX dKOHOMHUYE-
cKHX npo0ieM. YKpanHa 10JDKHA 3aHSTh
nogobaromiee el MECTO B MEXIyHapO/I-
HOHM TOProBOil cucTeMe U MUPOBOM KO-
HOMHKE B 11eqoMm [21, c. 55].

BoiBoabl. [loHuManne TaMOXEHHOU
MOMUTHKH TOCYIAapCTBa KaK COCTAaBISIO-
el BHYTPEHHEW M BHEUIHEH MOJIUTUKU
HaMpaBJICHO Ha CO3/IaHUE MHCTPYMEHTOB,
o0ecrieunBaoONNX €e pa3BUTHE W HHTeE-
TPaIfio BO BHEUTHEE IIPAaBOBOE 1 3aKOHO-
JlaTeIbHOE TPOCTPAHCTBO. YMEpEHHAs 1
cOanaHcUpoBaHHAsT TAMOXKEHHAsI TTOJINTH-
Ka criocoOHa K 9 (PEeKTUBHOHN peaTn3alum
BHELIHESKOHOMUYECKUX HHTEPECOB U
3ajay, BIMSET Ha pa3BUTHE HallMOHAJb-
HOW HKOHOMHUKH. OCHOBHBIE KPUTEPHH
OCYUIECTBJICHHS] TAMOXKEHHOM MOJUTUKH,
3aKpeIUICHHbIE HALIMOHAJIBHBIM 3aKOHO-
ATeNbCTBOM, (OKYyCHPYIOTCS Ha pa3-
HOIUIAHOBBIX AaCMEKTaX HAIMOHAIBHBIX
HHTEPECOB.

B ycnoBusx »KOHOMHUYECKOM M IO-
JUTHYECKOH MOJAEpHU3alMK  olIIecTBa
XapaKTEePHBIM SIBISIETCS:

- MOBBILICHUE 3HAYUMOCTH TaMOXEH-
HOU MOJUTHUKH B Pa3BUTHH IOCYIapcTBa U
o01ecTBa,

- TOBBIIICHHE MNOTPeOHOCTEl rocy-
[apCTBa 1 00IIECTBa B IPOBEACHUH Pallk-
OHAJILHOM TaMOKEHHOM ITOJIMTUKH, 00b-
E€KTUBHOTO TOAXOAa K €€ pealu3aluil 1
CBOEBPEMEHHON KOOpAMHALUHY,

- TIOBHIICHWE HWHTEpeca o0ImecTsa
K TpobieMaM TaMOXKCHHOW TTOJIUTHKH,
BO3pacTaromye TpeboBaHUsS rocynapcTBa
n olmecTBa K JIEATEIFHOCTH OpPraHoOB,



pEaNU3yIOIUX TAMOXEHHYIO ITOIUTUKY
rocyJapcTBa.

Hcxonst n3 3T0r0, BO3MOXKHO YTBEPXK-
J1aTh, YTO CUCTEMA MIPUHIIMIIOB U HAIIPaB-
JIEHUH AEATeNbHOCTH TOCyIapcTBa INpH
OCYIIECTBICHUN TaMOXXEHHON MOTUTHKH
YKpauHBI IMEET OXHOPOIHYIO IPHPOLY C
HOPMaMH{ W IPUHIUIIAMH AEATEITbHOCTH
EBpornelickoro TaM0K€HHOTO MPOCTpaH-
ctBa. OHH OTpPa)karoT OCHOBY IPaBOBBIX
MEXaHH3MOB pealln3aluil TaMOXXEHHOM
MOJIUTHKH, KOTOpBIE ONpeneneHsl Bce-
MUPHOW TaMOXXEHHOW oOpraHu3anuei.
Ho npu stom akryanbHOH ocTaeTcs
TeMa rapMOHM3AaLUH M (QopManu3aLuu
HOPM HaI[MOHAJIBHOTO 3aKOHOAATENbCTBA
VYKpauHsI.
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MEXKAYHAPOJIHO-ITPABOBBIE CTAHIAPTBI
B C®EPE 3KOJOT'MYECKOM BE3ONNACHOCTH

Muxauna KEJIEMEH,
couckarens Kadeapbl a IMUHUCTPATUBHOTO 1 (PUHAHCOBOTO MPaBa
HarnmonanpHOTO yHHBEpCUTETa OMOPECYPCOB M MPUPOONONB30BaAHNS YKPAUHBI

Summary

The paper is scientifically analyzed the international legal framework for ensuring environmental safety in Ukraine, drew attention
to the current state of the legal institution, provides a brief overview of the main international conventions on environmental protection.
Considered international instruments in the field of environmental protection (in the largest global conventions), as well as a large
and growing network of regional and bilateral agreements in the study subjects. Addressing the issues of environmental protection in
modern conditions is largely dependent on a clear and coherent, the organs of state power in Ukraine, as well as non-governmental
environmental organizations. The author suggests ways to improve the legal institution under study.

Key words: environmental safety, environmental law, public participation, international legal instrument, legal regulation.

AHHOTaIUA
B crarbe mpoaHamM3MpOBaHbI MEXITyHAPOTHO-TIPABOBBIE OCHOBBI 00ECIIEUeHHs SKOJIOTHUECKOi Oe30macHoCTH B YKpauHe, 00-
paleHo BHUMaHHNE Ha CETOMHSIIHEE TOJOKEHHE 3TOTO MPaBOBOTO MHCTUTYTA, TPUBEICH KpaTKuii 0030p OCHOBHEIX MEXKITyHAPOJI-
HBIX KOHBEHIMU U MEXIyHapOTHO-PABOBBIX aKTOB B chepe OXpaHbl OKPYKAIOIIeH cpebl (MIPUHATHIX HA KPYMHEHITHNX BCEMUPHBIX
KOHBEHIIMSX ), @ TAK)KE OCBEIICHBI pEerHOHANBHBIC M IByCTOPOHHUE COINIAIICHHS B UCCIeoyeMoil TeMaruke. Perrenue npobiem obe-
CIIEUEHUS OXpaHbl OKPYXKAIOMIEH Cpeabl B COBPEMEHHBIX YCIOBHSIX BO MHOTOM 3aBHCHT OT YETKOH M CIaXKEHHOW pabOTHI OPraHOB
TOCYJapCTBEHHO BIACTH YKpaWHBI, a TAKXKE HErOCYJapCTBEHHBIX MPUPOIOOXPAHHBIX OpraHU3anuil. ABTOPOM HPEIIaraloTcsl mMyTH

YCOBEPIICHCTBOBAHHS UCCIIEYEMOTO IPAaBOBOTO HHCTHUTYTA.
KitoueBble ci10Ba: skonornyeckas 6€30macHOCTb, SKOJIOTHYESCKUE MTPaBa, Y4acTHE OOIIECTBEHHOCTH, MEXKIyHAPOTHO-TIPABOBOIT

aKT, IPaBOBOE PETYIHPOBAHUE.

HOCTaHOBKa npodiaembl. Ilo-
CTPOEHHE  JIEMOKPATH4YECKOro
rocylapcTBa NPEAONpenensieT IMpPUOpPH-
TETHOE OOecHe4YeHHEe 3aKOHHBIX IIPaB U
cBO0OJ] JIMYHOCTH, HE SIBIISICTCS HCKIIIO-
YeHHEM M TapaHTHPOBAHHE HSKOJIOTHYe-
ckoit Ge3omacHocTH. Pemenne mpoGiem
9KOJIOTH B HOBBIX YCIIOBHSIX BO MHOTOM
3aBUCHUT OT YETKOW U CIIAKCHHOH paboThI
OpTaHOB TOCYIApCTBEHHOI BlacTH YKpa-
WHBI, TPAXKJAHCKON MO3MIMNA HACCICHHS
n 3(GEKTUBHON IESATEIBHOCTH HEToCy-
JAPCTBEHHBIX NOApa3/eneHuid. [aBHbI-
MU HanpapJIeHHSAMH B 3TOH JeATeIbHOCTH
SIBIAIOTCSA: COOJIONCHUE HKOJIOTHYECKOM
0e30macHOCTH, paboTa MO HEAOMYIIECHHIO
MpaBOHAPYIIEHN ¥ TPECTYIJICHUH B
cdepe dKOIOrHU, U3YUCHNUE MEXKTyHapOI-
HOTO OIbITA.

AKTyaJbHOCTHh TeMBbI HCCJIeNo-
Banus. Cpeau akTyaJbHBIX 3a1a4 B
MOCTPOCHHUH IMPABOBOr0 TOCYIapCTBa,
CTOSIIIMX Ha CErogHs Mepe] CTPaHoH
n 0o0LIeCTBOM, MOXKHO Ha3BaTh rapaH-
THPOBaHHE 3aKOHHBIX INpaB U CBOOOJ
JIUYHOCTH, peajbHOE YIy4IIEHHE KO-
JIOTHYECKOW 0e30MacHOCTH, KOTOpas
SIBIISICTCSL 4acThblO OOIIECTBCHHOI Oe3-
omacHocTd. B kpyr Bompocos, ompe-
Jensomux chepy oOuecTBeHHONH 0e3-
OMACHOCTH, CJIEAYET OTHECTH M BONPO-
ChI IKOJIOTHYECKOTO COCTOSHHS OKpY-
xKaroulei cpenbl. B cBere peanuzanuu

9KOJIOTHYECKON 0e30I1acHOCTH TPEOyIOT
JANbHEHIeT0 HCCIENOBaHUS BOIPOCHI
X IpaBoOBOro oOecredeHus, HeoOXxo-
JIUMO OOJYMaHHO M TIIATEIbHO COIIO-
CTaBJIATh PEPOPMHUCTCKUE TEHACHIMH
B TOW WJIM MHOU cdepe oOlecTBEeHHOI
JIesITeNbHOCTH. B To jxe Bpems nemokpa-
THYECKHE IPOLECCHl, HANPaBJICHHbIC Ha
00bEJMHEHUE SKOHOMHUKH HECKOJIbKUX
rOCylapcTB, JalOT OCHOBAHUE CYUTATh
Ooslee ueM INEPCHEKTUBHBIM pPa3BHUTHUE
JTAHHOTO HalpaBJICHUS.

Cocrosinmne ucciaegosanus. B ropu-
JIMUYECKOH JTHTepaType BOIPOC HKOIOTH-
qecKol 0€30IacHOCTH H3y4aeTcst J0CTa-
TOYHO AaKTMBHO KaK OTEYECTBEHHBIMH,
TaK U 3apyOeXHbIMU YYEHBIMH U IIpak-
THKaMHu. B To jxe BpeMs psj acleKkToB
ocTarTcs He3aTpoHYThIMU. OTHENbHbIE
BOMPOCHI 0003HAYCHHOH POOIEMATHKI
HCCIIEIOBAJIN B CBOUX paboTax Takue
yuensie: B.b. AmepwsiHoB, O.d. AH-
npuiiko, O.M. bangypka, .M. bax-
pax, YO.I1. butsak, U.I1. TonocHuueHko,
A.T. Komswk, B.1. Kypuno, B.A. Ky-
yuHckuil, B.®. IToropunko, A.Il. Ps6-
yeHnko, I0.A. Tuxomupos, O.®. Opun-
kuii, 10.C. lllemmyuenko u ap.

Crnenyer OTMETHTh, YTO 3a IOCIHE-
Hee BpeMs B Hay4HBIX COBeTax YKpau-
HbI ObLIH 3alIMIIEHBI PabOThI, 3aTparu-
BalOIIME JaHHOE HAaIpaBJICHHE, TAKUX
ucciaenosareneii, kak 0.JI. Bacunen-

ko — «OpraHu3amnus 3aKOHOAATEIbCTBA
VYkpanHel B cdepe obecredeHnus 3Ko-
nmorudyeckod OesomacHoct» (2010 1)
[1], B.W. Jlozo — «IIpaBoBbIE OCHOBHI
3KoJoru4Yeckoi nmonutuku EBponelicko-
ro Coroza» (2010 1.) [2], T.A. Tpetbsik —
«Peanu3amusi mpaB Ha IKOJIOTHYECKYIO
6e3omacuocthy» (2011 1) [3], JL.II. Bacu-
neHko — «OpraHu3anuoOHHO-IPABOBBIE
OCHOBBI JI€ATEIBHOCTH OPTaHOB IOCY-
JIApCTBEHHON MCIIOJIHUTENbHON BIACTU
mo Bompocam skonorum» (2012 1) [4],
T.B. Mopo3oBckoii — «DKolorudeckue
mpaBa rpaxzaaH YkpawHsl u EBponei-
ckoro Corosza» (2012 1) [5].

Heab u 3amaum crarbu. llenp Ha-
MUCaHUs JaHHOW CTaThbH — MpOaHAIH3H-
pOBaB MEXAYHAPOAHBIH OMBIT U COOT-
BETCTBYIOIIME MEXAYHApOIHO-IIPABO-
BBl JOKYMEHTHI, PErIaMEeHTHUPYIOIIHE
NeATEIbHOCTh TOCYJApPCTBEHHBIX U He-
TOCYIapCTBEHHBIX CTPYKTYp B YKpauHe,
BBISIBUTH MPOOJIEMbI MHCTUTYTa 3KOJIO-
UM 1 0€30IaCHOCTH, a TaKKe pa3pado-
TaTh COOTBETCTBYIOUINE IMPaKTHIECKUE
PEKOMEHAINH 110 UX YCTPAaHEHHIO.

Js  1OCTHXKEHUSI TOCTaBJICHHOH
e ObUTH TpOoaHaNIH3UPOBAHBI HMETO-
[IMecs] HayqHbIE HCCIIET0OBAaHUS H COCTO-
STHUE JIEHCTBYIOIIETO AKOJIOTHYECKOTO
3aKOHOJATeNbCTBA YKpauHbl U pa3pabdo-
TaHbl COOTBETCTBYIOLIME MPEATOKCHHUS
[0 €r0 COBEPIICHCTBOBAHUIO.



H3i10:xeHHEe 0CHOBHOI'O MaTepHaJia.
B mnpaBoBOM XapaKTEpUCTHKE COTPYI-
HUYECTBA TOCYAAPCTB B pPaMKax MeExkK-
roCylapcTBEHHOTO OOBEIUHEHHUS, He-
3aBHCHMO OT ero (popMaJbHO-BHIOBBIX
XapaKTepUCTUK U IMPOJOIKHUTEIBHOCTH

(YHKIIMOHMPOBAHUS,  ONPEIEIAIONNM
3JIEMEHTOM SBJISETCS HaJn4ue OOLIMX
Hene M HMHTEPecoB TIoCylapCTB-diie-
HOB. B3ammHoe oObenuHEHHE YCHIIHi
roCyJapcTB 10 ONpPEJEICHHBIM HalpaBs-
JICHUSIM TIPOMCXOAUT Ha J0OPOBOJBHBIX
Hayanax, KOTOpbI€ 3aKPEIUISIIOTCS B IIpa-
BOBBIX ()OpMax — COMNIALICHUSX M JOTO-
Bopax. CornameHue o CO3JaHuU MEXTO0-
CyZapCTBEHHOTO OOBEIMHEHHSI COCTaB-
JII€T OCHOBY (POPMHUPOBAHUS IPABOBOTO
MEXaHN3Ma, 00€CIIeYNBAIONIETO TOCTH-
KEHHUE IeJIel, ONpeeseHHbIX BO Bpe-
Msi 00pa30BaHUS TAKOTO OOBEAMHEHUS.
CeroznHsi TsXKEIO HAWTH TOCYIApCTBO,
obecrnieynBaroliee CBOM HHTEpech 0e3
AKTUBHOTO B3aMMOJICHCTBUS C MEXIYy-
HapOAHBIM coOO0IIeCTBOM U 0e3 ydera
HWHTEPECOB €r0 WICHOB.

IIpoBosrnacus B 1991 rony He3aBu-
CHMOCTb, YKpauHa OJHOH M3 IPHOPHU-
TETHBIX 3a7ad CBOEH BHEIIHEH Ioiu-
THKH omperennia BxoxaeHne B Coser
EBpomer. [TonTeepkaeHueM 3TOMY SB-
JSAI0TCSL COOBITHS, CBA3aHHBIE C paTu(u-
kanueir BepxoBHeiM CoBeTOM Hallero
rocylapcTBa COOTBETCTBYIOLIMX MHOKY-
MEHTOB. Y€ B Hauajie CBOEi caMocCTO-
ATEJIBHOCTH B BOIIPOCAX IOCYIapCTBEH-
HOCTH, JI€MOKpaTHH, IIpuMara mpas
Yel0BeKa yKpauHCKas JiepikaBa 3asiBH-
na, 9To O6epet cebe 3a oOpazer BaxHEH-
IIMe MEXIyHapOIHBIE IPAaBOBHIE AKTEHI.
B Jlexnapanuu o0 TrocCyaapCTBEHHOM
cyBepeHnTeTe YKpawmHBl OT 16 WIOIsS
1990 rona ormMeuaercs, 4To YKpauHcKas
CCP npu3HaeT mpeBOCX0OACTBO olIIeye-
JIOBEYECKHX IIEHHOCTEH HaJl KIacCOBbI-
MU, IPUOPUTET OOIIENPU3HAHHBIX HOPM
MEX/YHapOJHOIr0 IpaBa HaJ HOpPMaMH
BHYTPUTOCYIapCTBEHHOTO Mpasa [6].

Crnenyer OTMETHTb, YTO B COOTBET-
CTBUU C YcTaBoM MexXIyHapoaHOTO
cyla JIBYMSl TIJIaBHBIMH HCTOYHUKAMH
MEXAYHapOAHOTO IpaBa  SIBISIOTCS
MeXAyHapoaHble KOHBEHIIUN U MEXIY-
HapogHoe o0bsrgHOE mpaBo (cT. 38 (1)
VYcraga) [7]. MexnyHaponHoe oObI9HOE
MIPaBO MCXOIMT U3 IOBTOpAOLIEHCS To-
CyIlapCTBEHHOH NMPAaKTUKHU, CBA3aHHOH ¢
IIPaBOBBIM 00s3aTeNbCTBOM. B neiicTBy-
Iolllee 3aKOHOAATENIbCTBO YKPauWHBI Ce-
TOJIHSI UMIUIEMEHTUPYIOTCS TOJIOKEHHUS

MEX/yHapOJHBIX IIPAaBOBbIX aKTOB, IIPO-
UCXO/IUT €ro rapMOHU3AIMs C eBpONeii-
CKUMH CTaHJIapTaMH, B TOM 4HCJIE U B
BOIIPOCE OXPaHbl OKPYXKAIOUIEH CPebl.

IOpuanueckas Hayka yaesseT 3Ha-
YUTEJIbHOC BHUMaHME OOLIeTEOpeTHYEe-
CKOMY aHaJH3y INPaBOBOH CHCTEMBI H
WCCIIEOBAHUIO IMPOOJIEM CYIIHOCTH H
Pa3BUTHS COBPEMEHHBIX EBPOIECHCKUX
MEXTOCYIapCTBEHHBIX  KOHCTPYKIIHH,
a TaKxke BompocaM (GOPMHUPOBAHUS H
pa3BUTHS IIPaBOBOH 0a3bl MeXrocynap-
CTBCHHOM MHTErpaluy IyTed pa3BUTHSA
3aKOHOJATEIbHOI CHCTEMbl YKpaHHBbI.

ITo cBoeil 3HAUMMOCTH Cpeau MEex-
JYHapOJIHO-IPAaBOBBIX JOKYMEHTOB Clie-
JyeT Ha IIepBOE MECTO IOCTaBUTh TE€ U3
HUX, KOTOpBIE€ BBHINUIN 1Ox 3rupoi Op-
raam3anun O0beauHenHbix Hamumit. K
TakUM JOKyMEHTaM CJIEeAyeT OTHECTH
Jlexnmapanuio 1Mo mpaBaM YelOBEKa M
MexTyHapOIHBIH MaKT O TPakJIaHCKHUX
U TIOJINTUYECKUX TpaBax, SBISIONIMII-
ca mnpopobkeHueM uneil BcemupHoit
Jlexnapauuu IpaB 4eJoBEKa, KOTOpas
ompenesnia MeXKAYHapOJHblE CTaH-
JapThl B NIPAaBOOXPAaHUTENBHOH cdepe
[8, c. 67].

Hccnenyst  MexIyHapOIHO-IIPABO-
BBIE€ MCTOKHU AESITEIBHOCTH SKOJIOTHYe-
CKMX IIPaBO3AIIUTHBIX OpTaHMU3AINH,
HEJb3s OCTaBUTH 0€3 BHUMAaHUS MEXTY-
HapOAHO-TIPAaBOBYI0 OCHOBY JTaHHOTO
nHCTUTYTa. B cBOECI padote /1. ®pucro-
HE YTBEpXKJIaeT, YTO HOBBIE MOJOKCHHS
0OBIYHOTO NpaBa MOTYT MOSIBISATBCS J10-
CTaTOYHO CKOpO, OBICTPOTA, C KOTOPOH
OCO3HaHME II00aJIbHBIX SKOJIOTHYECKUX
npo0IIeM Monaao B YUCIO IIEPBOOUEPE-
HBIX 3a/1a4 MEXAYHApOJHOH IOJIUTHKH,
03HAa4YaeT, YTO B IBOJIOIHMH IPABOBBIX
HOPM OOBIYHOE IPAaBO HAUYMHAET YCTy-
[aTh MECTO JOTOBOPHOMY MJIM KOHBEH-
[UOHANBEHOMY TipaBy. Ilo MHeHHIO WC-
cilenoBarens, APYTUM Ba)KHBIM acIieK-
TOM MEXIyHapOIHOTO pEryIHpOBaHUSI
OXpaHBl OKpYXKarolleld Cpeasl sBIISeTCS
pa3BUTHE «MATKOTO IIpaBa» — HeoO0s-
3bIBAIOLIMX IIPABOBBIX HHCTPYMEHTOB,
B KOTOPBIX 3aJI0)KE€HBI PEKOMEHAALUH U
NEepCHEeKTHBHbIC HAINpaBiIeHUs Uit Oy-
IyMHUX JNEUCTBUU WU KOTOPBIEC SIBIS-
IOTCSl BBIPQXKEHHEM MOJIMTHYECKUX 00s1-
3aTEIbCTB TOCYAApCTB MO JOCTHXEHHIO
OompeeNeHHBIX 1enei [9].

Ha MoMeHT mpoBo3mialeHus Hesa-
BHCHMOCTH YKpaWHBI MHPOBas MPaKTH-
Ka y)X€ MMeJla CIOKUBIIYIOCS METOIM-
KO-TIPaBOBYIO 0a3y pa3BUTHsI MECTHOTO
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camoynpasiienus. B 1948 rogy Opranu-
3anus O0benuHeHHBIX Haruii npunsiia
Bceobyto aexinapanuio mpas u cBo0O
YyeJgoBeKa, cT. 21 KOTOpOH IJIAaCUT, YTO
KaX/IbI YeJOBEeK HMEeT MNpaBO IIpH-
HUMAaTh y4acTHE B YIpPaBICHHU CBOECH
CTpaHOM Kak HEMOCPEJCTBEHHO, TaK
W TIOCPEICTBOM CBOOOTHO M30paHHBIX
MpeacTaBUTENeH, a OCHOBOW BIACTH
JIoJbkHA OBITH Boyst Hapona [10, c. 3].

B nexabpe 1969 roma I'enepaib-
Hasg accambies OOH mpunsima [lekna-
panuio OOLIECTBEHHOro mporpecca M
pa3BUTHS, NTOJUYEPKHYB HEOOXOIUMOCTh
BOIUIOLICHHUSI B JIIOOOW cTpaHe, ABISIO-
meiica uaeHom OOH, 3akoHOB, rapas-
TUpyommx 3pPeKTHBHOE yuyacTHe BCEeX
YJIEHOB OOIIECTBAa B MTOJTOTOBKE U OCY-
LICCTBJICHUN HALMOHAIBHBIX IJIAHOB U
MPOTpaMM COIHATHHO-IKOHOMHYECKOTO
pasButus [11].

OTH BayKHBIE MEKIYHAPOIHBIE TOKY-
MEHTHI CTaJIH B ONPEJCICHHON CTeneH!
OCHOBOH TOJATOTOBKU M IPUHATHA ABYX
Ipyrux (yHIaMeHTalbHBIX JOKyMEH-
ToB — Bcemupnoil [exnapauuu mect-
HOrO CaMOYIpaBJeHUS, OAOOpPEHHOMH
WNurepnaunonansusiM Cowo3om Mect-
HbIX Bnacteii 26 centsops 1985 rona, u
EBponelickoil XapTuu 0 MECTHOM CaMoO-
ynpasieHuu, oxoOpenHoit Komurerom
MunuctpoB Cosera EBpomsr 15 okrs-
Ops 1985 roma [12, c. 34].

15 mrons 1997 rona Bepxosnas Pana
VYkpaunel patudunuposana XapTHIo,
4yeM IMOATBEpAMIIA CBOE 0043aTeNbCTBO
cobmonare ee TpeOOBaHUS M HMMILIeE-
MEHTHPOBaTh UX B JeHcTByIOlIEE YKpa-
HMHCKOE 3aKOHOJIaTeNIbCTBO, B TOM YHCIIE
U 0 MECTHOe camoyrmpasieHue [13].

K nonHOMOYMSAM MECTHBIX rocynap-
CTBEHHBIX aIMUHUCTpanuil 3akoH YKpa-
uHbl «O MECTHBIX TOCYAapCTBEHHBIX
QIMHHHCTPAIUSAX» OTHOCHUT BOMPOCHI
HCIIOJIB30BAaHUS 3€MJIN, TIPUPOIHBIX pe-
CYpCOB, OXpaHBI OKpYXKAIOHIEH Cpelbl
(m. 7 ct. 13) [14].

B 4. 37, 38 ct. 26 3akona «O MecT-
HOM CaMOYIpaBJIEHUU B YKpauHe» ro-
BOPHUTCS O TOM, YTO OpPraHbl MECTHOTO
CaMOYIPaBJICHUS HAAEJCHbl IIOJIHO-
MOYHMSIMHM Ha MpPUHATHE peIIeHHH 00
OpraHu3all TEPPUTOPHNA M OOBEKTOB
MIPUPOAHO-3aM0BeIHOrO (HOHIA MECT-
HOTO 3HAYCHHS U IPYTUX TEPPHUTOPHIi,
TOJITIeKANTIX 0COO0H OXpaHe; BHECEHUE
MPEJTIOKEHUH B COOTBETCTBYIOLIHNE TO-
CylapCTBEHHBIC OpraHbl 00 00BsIBICHUH
MPUPOIHBIX U IPYTHX 00BEKTOB, UMEIO-
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LIMX 3KOJIOTHYECKYI0, HCTOPHYECKYIO,
KyJIbTYPHYIO WJIN Hay4dHYIO IE€HHOCTbD,
NaMATHUKaMHU HPUPOJBI, UCTOPUU HIH
KYJBTYPBI, KOTOPbIE OXPaHSIOTCS 3aKO-
HOM; Jlady, B COOTBETCTBHU C 3aKOHO-
JaTeIbCTBOM, COITIACHs Ha pa3MeleHue
Ha TEPPUTOPHH Ceja, MOCeNKa, ropoaa
HOBBIX 00BEKTOB, c(hepa IKOJIOTUUYECKO-
o BO3IEHCTBUS NEATEILHOCTH KOTO-
PBIX, COTJIaCHO JeHCTBYIONIMM HOpMa-
THBaM, BKIIOYAae€T COOTBETCTBYIOUIYIO
Teppuropuio [15].

B ct. 9 Konctutyuun YkpauHbl ro-
BOPUTCS, YTO MEXJIYHapoJHble HOpMa-
THBHO-IIPABOBBIE AKTHI, PaTU(GHULIUPO-
BaHHble BepxoBHbiM CoBeToM YKpau-
HBI, SIBJISIOTCS YacThIO HALIMOHAJIBHOTO
3aKOHOJATENbCTBA. B cBsi3m ¢ 3THM
HHTEPECHBIM TPEACTABIAETCS BOIPOC:
KaK BBIXOJAT MEXIyHapOIHBEIE HapTHe-
pBl W3 TOJOXKEHHS, €CIN KOJIWYECTBO
MMOJIHOMOYHH CYOBEKTOB ITyOJIHMIHOTO
YIpaBlIeHNUs] YBEJINYHNBACTCS, a armapar
CIIy)KalllUX yBEJIUYMBATh HE CIEIyeT.
To ecTh pedb UAET O JELECHTPATU3ALNH
BJIACTU U NPHUBICYCHHUU K YNPABICHHIO
rocylapcTBOM OoJiee MIMPOKHX CIIOEB
HaceyieHus. DT U ApYrHe BONPOCH! Ha
CEroJHs OYeHb BAXKHBI JIJIsl yKPAUHCKOTO
rocy/apcTBa, UX aKTyaJlbHOCTb MOT4Ep-
KHBaeT U TOT (aKT, YTO COCTOSHUE KO-
JIOTHYeCKOW Oe30MacHOCTH BBI3BIBACT
OTIpEIIeICHHBIE TPAaBOBBIE BOIIPOCHI.

OpHO# W3 TEepBBIX KOHBEHIUH, ITO-
CBSAIIEHHBIX 0€30MacHOCTH  OKpYyXKa-
omeil  cpexsl, crana AdpukaHcKas
KOHBEHIIMSI O COXPaHEHUH HPUPOIBI U
MIPUPOAHBIX PECYpPCOB, 3aKJIIOUEHHAs B
1968 r. B Amxupe. Cnenyer OTMETUTb,
4YTO HECMOTPS Ha BCEOOBEMIIONIMH U
HOBATOPCKHH MOAXOA K COXPaHCHHIO
JKUBOM TNpUPOABI, B 3TOW KOHBEHIUH
Obia nmomymeHa ommuOKa, CBOWCTBEH-
Has W MHOTUM JAPYTUM KOHBEHIIHSM:
He OBIJIO CO3JaHO aJIMUHUCTPATUBHOI
CTPYKTYpBI AJIsi KOHTPOJNS HaJ €e co-
omronenueM [9].

3a gBaauarh JET, HPOLIEANIMX CO
BpeMeHn CTOKroapMckod KoH(pepeH-
LU TI0 OKpY’Kalollleil yegoBeka cpee,
¢ 1972 no 1992 roga (UNCED) 3Hauu-
TEJIBHO BHIpOCIA 03a00YEHHOCTH yrpo-
301 OKpyXarolleld cpeine B pe3yabTare
YEJIOBEUECKON JESITEeNhbHOCTH, KaK B
MECTHOM, TaK ¥ B MHPOBOM Maciurade.
B TO ke BpeMsI CyIeCTBEHHO yBEIHUH-
JIOCh YHCJIO WHCTPYMEHTOB MEKIyHa-
pOIHOTO TpaBa, PETYIHPYIONUX IpO-
O7eMbl OXpaHbl OKpY’KaloIleH Cpesbl.

B nenom, Ha Haw B3MIA[, 3TO ABISAETCA
MOJIOXKUTEIBHBIM (aKTOPOM.

Cpenu  MEXIYHapOIHO-IPAaBOBBIX
JIOKYMEHTOB, KOTOpBIE OBLIH IIOATOTOB-
JICHBl MEXIyHapOJHOHW OO0IIeCTBEHHO-
CThIO, HEoOXoaumo BbLIenuTh Opxyc-
CYI0 KOHBEHIIMIO O JoCTyIe K HH}opma-
MU, y9aCTUU OOIIECTBEHHOCTH B MPO-
[ecce NPUHATHS PeIleHNuH U JOCTyIe K
IIPABOCYUIO 10 BONIPOCAM, KaCaroIUM-
cs OKpy)Karolled cpensl, KoTopas Hau-
Gosiee MOJHO pPacKphIBAE€T 3aTPOHYTHIC
npoGiieMbl. Jlo TPHHATHA yKa3aHHOM
KoHBeHIIMM MeEXAyHapOAHblE MpPaBO-
Bbl€ JOKYMEHTBI COAEP)KaJH JHIIb OT-
JIeJIbHBIE HOPMBI, PEryJIMpYIOIIne IpaBa
rpakJaH Ha y4yacTHE B MPUHSATHH JKO-
JIOTHYECKU BaKHBIX peureHuit. K ocobo
3HAYUMBIM JIOKYMEHTaM CJIeIyeT OT-
HecTH CTOKTOJNIBMCKYIO —JIeKIapaluio
o mpobiaeMaM OKpYXKarolel desoBexka
cpenst 1972 1., xotopast BrepBbie 00b-
eIMHHUJIA DKOJIOTHYECKHE BOIPOCHI M
mpaBa denoBeka [16, c. 682-687], u
Bcemupnyto xaptuto npuponsl [17], a
TaK)Ke HEKOTOPbIE IPYrue MEXyHapoI-
Hble JOKYMeHTHI [ 18].

3HAaYNUTEIIEHOE BHUMaHHE B BOIPO-
ce y4yacTusi 0OIIeCTBEHHOCTH B TPHHS-
THU SKOJIOTMYECKU 3HAYUMBIX PELICHUI
ynensiercs Kousennun CEK OOH «O6
OIICHKE BO3JEHCTBHUS HA OKPY’KAIOUIYIO
cpeny (OBOC) B TpanCTpaHHYHOM KOH-
TekcTe». B nokymenre o6 yuactum 00-
[IECTBEHHOCTH TOBOPHUTCS, UTO «CTPaHA
MIPOMCXOXKACHUSA B COOTBETCTBHHU C IIO-
noxeHussMH KOHBEHIIMH Npe1oCTaBIIsAeT
00l1eCTBEHHOCTH B paiioHax, KOTOpbIE,
10 BCEil BEPOATHOCTH, OyIyT 3aTpOHY-
Thl, BO3MOXXHOCTb HPHUHATH y4YacTHE B
COOTBETCTBYIOLIMX IPOLEAYPAX OLECHKH
BO3/ICHCTBHS IUIAHUPYEMOH JesITelb-
HOCTH Ha OKpYXXawlyw cpeny...» [19].
KonBennust «O TpaHCTpaHMYHOM BO3-
NEHCTBUM  MPOMBINUICHHBIX — aBapHii»
[20] oGs3pIBaeT rocymapcTBo, KOTOpoe
MOXKET OKa3aTh HeTaTUBHOE TpaHCTpa-
HUYHOE BO3JeHcTBHE, NPENAOCTaBHUTH
00IIeCTBEHHOCTH TeX paloOHOB, KO-
TOpble MOTYT OBITh HapyLIEHbl TaKUM
BIMSHUEM, BO3MOXHOCTb BBICKAa3aTh
CBOE MHEHHE OTHOCHUTEJIBHO Mep IO
MPEIOTBPALICHUIO aBapuid, a TaKxke
paBo BO30yXkJeHHs cyneOHOro aeia u
MOJIa4YM aIeJISIIMU B CBA3H C PEIICHH-
eM, 3aTparuBaroniuM ux npasa. B [u-
pextuse 85/337/ EDC «O6 ouenke BO3-
NeHCTBUSI HEKOTOPBIX TOCYIapCTBEHHBIX
U YaCTHBIX MPOEKTOB Ha OKPYKaIOIIYIO

cpeny» ot 27 uroHs 1985 r. (u3meHe-
Ha J{upextusoit 97/11 / EC ot 3 mapra
1997 r.) rocynapcTBa-4iieHbl 0053YI0TCS
00ecIeYnTh BO3MOXKHOCTH I 0Ole-
CTBEHHOCTH BBIpa)KaTh CBOE MHEHHE JIO
Hayayia OCYIIECTBJICHUS IUIAHUPYEMOTO
IpoeKTa IyTeM HEHNOCPEICTBEHHOTO
y4acTHsi B KOHCYJIbTAalUUSAX IIPH IIPH-
HSATHH DKOJIOTHYECKH BAXXHBIX pelle-
Huil. CornacHo ykazaHHOW JlupekTuBe
CIENUAIBHO YIIOJTHOMOYECHHBIE OPTaHbI
JIOJDKHBI  TIPEAOCTaBUTh HH(OPMAIHIO
00111€CTBEHHOCTH O MIPUHATOM PEIICHUH
U yCJIOBUSAX ero peanusauuu [21].
KonBennus «O  OuHonoOrnyeckom
pazHooOpa3um»,  paTHQUIHPOBAHHAS
VYkpauHoii, 00s3bIBaCT CTOPOHbBI-YyUYaCT-
HHUIIBI  BHEAPSATH  COOTBETCTBYIOLIME
mpoleaypsl, TpeOyrolmue MpoBeae-
HUSL DKOJIOTMYECKOH AKCIEepPTHU3bl CBO-
UX TIpeiaraeMbIX NMPOEKTOB, KOTOPHIC
MOTYT OKa3bIBaTh CYIIECTBEHHOE He-
OmaronpusTHOE BO3jelicTBHE Ha OwWo-
JIOTHYECKOe pa3HooOpa3ue U, KOraa 3To
nesnecoobpazHo, obecnednBaeT  BO3-
MOXHOCTb JJISl y4acTUs B TaKMX HpO-
uenypax [22]. Takxke cienyeT Ha3BaTh
Konsenuuro OOH no 6oprbe ¢ onycThI-
HUBaHHUEM B TE€X CTpPaHax, KOTOpBIE HC-
MBITHIBAIOT CEPHE3HYI0 3aCyXy U (MIIH)
ONyCTHIHMBaHUE, 0COOEHHO B Adpuke
[23]; pamounyro Konsenmuio OOH 06
n3MeHeHnn kiumara [24]. Jekmapa-
uus Puo-ne-Xaneiipo no okpyxarouieit
cpene M pa3BUTHIO, IpuHsTas B 1992 r.,
[IPOBO3TIIACHIIA, YTO HKOJIOTHYECKHE
BONIPOCHl pemiaroTcsi Haubonee 3ddex-
TUBHO IIPHU Y4YacTHH BCEX 3aHHTEPECcO-
BaHHBIX TpaxpaH [25]. DT OOKyMeH-
Thl IPHU3HAIOTCS KPHUTEPUEM OLECHKH
JNOCTHIKEHUI TOCYJapCTB B Pa3BUTHH
HAIlMOHAJIBHOTO JKOJOIMYECKOTO 3aKO-
HOZATEeJIbCTBA U MpPaBa, MPAKTHYECKOTO
peIIeHNs SKOJIOTHIECKHUX Mpobiem, co-
ONIONEHNS W 3alIUTHl HKOJOTHYECKUX
mpaB denoBeka [26, c. 169]. Ha III Kon-
¢depenmun MUHUCTPOB «OKpyXKaromas
cpena anst EBpombl», mpoBeneHHOH B
Co¢un 25 oxtsi6pst 1995 1., 66UH On1O-
6pens! Coduiickue pyKoBOASIINE TPUH-
uunel, pykoomsuine npunHuunsl CEK
OOH 1no obecneyeHuo A0CTyma K KO-
JOTHYeCKOd HMHGOPMALMU U YYaCTHIO
00I1IeCTBEHHOCTH B IIPOIlecce IPUHATHS
pelieHHi MO BOIpPOCAaM, KacarolluM-
csl okpyxatomei cpensl. Ha »Toit ke
KoH¢epeH1in ObLTO0 NPUHATO pelIcHHE
paccMOTpeTh BO3MOXKHOCTH Pa3pabOTKH
KOHBEHIIMH MO 3THM BOMPOCAM.



[Ipeamerom BeimIeynoMsiHyTOi Op-
XyCCKOW KOHBEHIIMH SIBJISIOTCSA OTHOILIE-
HUS MEX]Y 00LIECTBOM U rOCYAapCTBOM
[0 BOIPOCY COCTOSHHUS OKpYXKarouieH
cpensl [27, c. 15]. BnepBsie B mpakTuke
MEXYHApOJHOIr0 IIyOJIMYHOrO IpaBa H
MEXIYHapOAHOTO YKOJOTHYECKOro IMpa-
Ba CyOBEKTOM KOHBEHIIUH OBUT IPHU3HAH
0CcOOBI CyOBEKT — OOLIECTBEHHOCTD,
IaHO OIpEeNeIeHUE IMOHATUSIM «00Ie-
CTBEHHOCTB» W  «3aHHTEPECOBAHHAS
obmecTBeHHOCTHY. OpXycckas KOHBCH-
U MIeT Janblie, 4eM Jjobas apyras
KOHBEHIIUSI, ITOCKOJIBKY HAaKJIaJbIBaeT
Ha TOCYAAapCTBEHHBIE OpraHbl CTpaH-
YYacTHHIl KOHKPETHbIE 0053aTelIbCTBa
nepen oONIECTBEHHOCThIO B 4acTH 00e-
creyeHHs eil n1octyma K MHpOpMaIuu,
y4acTHs B TpOIECCe MPHUHATHS pele-
HUW W JocTyna K mpaocyamio. OOmie-
MPU3HAHO, YTO «OHa BHOCHT CyIIe-
CTBEHHBIH BKJaJ B CO3MaHHE OCHOBEI
MOJIEIM HKOJOTr00e301acHOr0 COUAh-
HO-9KOHOMHYECKOTO pPa3BUTHA, YCTa-
HaBJIMBAs, YTO YCTOMYMBOE pa3BUTHE
MHPOBOT0 co00lIecTBa BO3MOXHO 00e-
CIEYHUTh TOJIBKO C IPUBJICYEHUEM K pa-
60Te BCeX 3aMHTEPECOBAHHBIX CTOPOH
[28, c. 315].

3Ha4YeHHe 3TOTO0 AOKYMEHTa 3aKIIO-
YaeTcsi B TOM, YTO OH YCTaHaBIMBaeT
OCHOBOIIOJIATAIOIIAE  MEXIyHapOIHEIE
CTAaHIApTHl OTHOUICHWH MEXIy 3auH-
TEPECOBaHHBIMU CYOBEKTaMH — O0O0IIe-
CTBEHHOCTBIO M TOCYZapCTBOM H, KpO-
M€ IMPOBO3MIAIICHUS IPaB, 3aKpernyser
npouenypy ux peanuzauuu. B creru-
aNbHOM JUTEparype IOoJYepKUuBaeTcs,
4YTO CO BCTYIUICHMEM B CHJY HAcTo-
smeld KoHBEHIIMM IIOJIOKEHO Ha4vaao
CO3/IaHHMIO TIPOLIECCYATBHOTO IpaBa Ha
OIArOMPUSITHYIO OKPYXKAIOUIYI0 Cpexy
[29, c. 64].

C menpr0 TMpUBENCHHS 3aKOHOJA-
tenscTBa EC B COOTBETCTBHE C TONO-
xeHustMH OpXyCcCKOW KOHBEHIIUHU Oblia
npuHiaTa JlupektuBa EBpomelickoro
napinamenTa u Cosera 2003/35 / EC ot
26 mas 2003 1., yTo obecrnednBaeTr yya-
cTie OOIIECTBEHHOCTH B pa3paboTke
HEKOTOPBIX IUIAHOB M MPOrpaMM, Kaca-
IOLIMXCS OKPYKaIOIIeH cpe/ibl, U BHOCHT
M3MEHEHHUS B y4acTHe OOLECTBEHHOCTH
U JIOCTYI K MPABOCYAHIO U TUPEKTHBAM
Cogera 85/337 / EDC u 96/61 / EC.

C muensto cootBercTBH OpXyc-
ckoif kouBeHIMH [upextuBa 1985 roma
ObuTa JIOTOJIHEHA TPAaKTOBKOW IMOHATHH

<<06H.IeCTBeHHOCTB>> H  «3auHTEPECO-

BaHHasg OOIIECTBEHHOCTbY», OINpPEJEIIUB
UX TaK, KaK 3TO MPEIyCMOTPEHO B CT. 2
yka3zaHHOi KoHBeHIuH, a Takxke ycTa-
HOBMJIA JIOTIOJHHUTEIbHbIC TapaHTHU
nH(GOPMUPOBAHUS 00IIECTBEHHOCTH
U JIOCTyIa K y4YacTHIO B HPOBEICHHUU
OLICHKU BO3JEHCTBHS Ha OKPYXAIOUIYIO
cpeny. K momoOHBIM rapaHTHSM OTHO-
CUTCSl TIPEJOCTABICHHE BO3MOXKHOCTH
00IIeCTBEHHOCTH yJacTBOBAaTh Ha paH-
Hell CTaJuu B MOATOTOBKE, M3MEHEHHH
IUIAaHOB, IPOTPAMM, O3HAKOMIICHHH CO
BCEMH BapHaHTAMHU DPa3BUTUSA ITaHHOTO
paiioHa n obecredyeHus! MOJHOLEHHOTO
y4acTus B 00CYXKICHHUU.

O6pamiaer Ha cebs1 BHUMaHue cT. 10
a, KOTOpas IrapaHTUpyeT NpaBo oOuie-
CTBEHHOCTH y4YacTBOBaTh B IpoOLEAype
NPOBEPKHU PEUICHUH B CY/Ie HIIU B IPYTOM
HE3aBHCHUMOM U OOBEKTHBHOM OpraHe.
[TogoGHbIe N3MEHEHNsT OBUIM BHECECHBI U
B JlupextuBy 96/61 / EC ot 24 cenrsabps
1996. JlanHBIN HOPMATUBHBINH JOKYMEHT
B CT. 15 00s13bIBaeT rocyapcTBa-uieHbl
obecrnieynBaTh ydacTHe OOILIECTBEHHO-
CTH B NIPUHATHU KOJIOTHYECKH BAXKHBIX
pelIeHUH, a TaKKe MPeNoCTaBIsIeT a0-
CTYH OOLIECTBEHHOCTH K IPAaBOCYIUIO.
Crnenyer OTMETUTb, YTO B HAllMOHAJb-
HOM 3aKOHOJATeIbCTBE CTpaH EBpo-
netickoro Coro3a 94acTo HCHOJB3YyeTCs
MOHSATHE «IPHHIMUI y4acTus ooOuie-
CTBEHHOCTH», MPHYEM €ro TPAKTOBKa
HE3HAYUTEIbHA, HANPHUMEpP: MPUHIIMII
y4yacTHs HaceieHuss B Hunepnanpax,
HNPUHIUI HPUBJIEYEHUS OOLIECTBEHHO-
CTH ¥ HOJIHOH INIACHOCTH IIPH IIpOBeIe-
HUM TIPOLEyphl OLIEHKH BO3JCHCTBHSA
Ha OKpYXaloLlylo cpeay B ABCTpuH,
NPUHINII Y4acTUsl HAaceleHHs B OIpe-
JICJICHUM W TOBEJCHHU DKOJIOTUYECKOM
nonutuku B Ilopryramun [30, c. 212],
OJITHAKO BE3/I¢ OH pacCMaTpHBaETCs Kak
HEOTHEMJIEMBI KOMIIOHEHT IIpOBEe-
HUS DKOJIOTHYECKOHN MOTUTHKH.

CoBpeMeHHBIE MEXIyHApOIHBIE
CBSI3M, HAaIpaBlieHHBIE Ha OoOecredeHue
MHPOJIOOMUBBIX OTHOIIGHUH U COTpYA-
HUYECTBO MEXJy rOCyAapCTBaMH, AMK-
TYIOT TaKoe pa3BUTHE CBS3EH MEeX1y
HUMH, TIPH KOTOPOM MEKIOCYJapCTBEH-
HBIC WHCTHUTYTHl U MEXaHU3MBI MEXIY-
HapOJHOTO HOPMOTBOPYECTBA JIOJKHBI
YYUTHIBATh U BBIPAXKaTh HMHTEPECHl HE
TOJIBKO OTIENBHBIX TOCYJapCTB, HO H
MHPOBOTO COOOIIECTBA B L[EJIOM.

lapmoHm3anus  3aKOHOAATEIHCTB
TOCYapcTB — OAMH U3 MEXaHN3MOB 00e-
CIIEYEHNST MEXTYHAPOIHOTO dKOJIOTHYe-
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CKOro mnopsaka, 4ro sBisercsa 3ddek-
TUBHBIM NIPaBOBBIM MEXaHHU3MOM, KOTO-
phlii OyneTr crnocoOCTBOBATh CO3IaHHIO
30HBI CTAaOMJIBHOCTH U 0€30HaCHOCTH B
paMKax eBpOIMEHCKUX CTpaHax.

BeiBoabl. BHyTpeHHue mnpoueccsl
B OTICNBHBIX CTpaHaxX OOYCIIOBJIHBAIOT
3aKJIIOYCHHE HOBBIX MEXIYHAPOIHBIX
COIJIALICHUH W JOTOBOPOB HE TOJBKO
MEXIy MPaBUTEIbCTBAMH U OTACIbHBI-
MH TOCYJapCTBaMH, a TaKKe H MEXIy
9KOJIOTO3aIUTHBIMH OPTaHU3ALUAMH U
COOTBETCTBYIOIIUMH TOCYJapCTBEHHBI-
MH U HEroCyIapCTBEHHBIMH OpraHH3a-
uMsIMH cTpaH-ydacTHHI] EBpomneiickoro
Cor3a. HekoTopble 3 Takux corjamie-
HUI ABISIOTCS MHOTOCTOPOHHUMHU, JIPY-
rue — AByCTOPOHHUMH, OYEHBb OOJIBILIOE
KOJIMYECTBO JIOTOBOPEHHOCTEH 0dopM-
JICHO TPOTOKOJAMHU.

Onwupasicb Ha  MEXIyHapOAHBIN
ONmBIT  (DYHKIMOHUPOBAHHUS  COOTBET-
CTBYIOIIMX OPraHOB, YKpaWHa HMeEeT
peanbHbIi IIaHC Ui paboThl MyHHILIH-
MaJIbHBIX OPraHoOB, CIIOCOOHBIX Ha BbI-
COYalillleM YpPOBHE BBINOJIHUTh CBOU
(GyHKIIMOHANbHBIE  OOS3aHHOCTH MO
00eCIeYeHnI0 HKOJIOTHIECKol Oe3omnac-
HOCTH.
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K BOITPOCY O NOHSTHUU PEIIEHUM
EBPOIIEVICKOI'O CYJIA 1O ITIPABAM YEJIOBEKA
B MEXJIYHAPOIHOM H YKPAUHCKOM 3AKOHOJATEJIBCTBE

Huxonaii KOBAJIb,

KaHAUAT IOPUIHIECKUX HayK, mpodeccop,

npodeccop kadeapsl aIMUHUCTPAaTHBHOTO [IPaBa U Npollecca U TaMOKEHHON 6e30I1acHOCTH
YHHBepcuTeTa rocy1apCTBEHHOMN (DUCKaNbHOI Cltyk0bl YKpauHbI

Jlecss KAWJIAILL,

CTapIuil mpenoaaBarens kadeapsl GUHAHCOBOTO MpaBa
YHHUBEpcUuTeTa TOCYIapCTBEHHON (HCKAIBHON CIIY)XOBI YKpanHbI

Summary

In this article the authors touches upon the problem related with the concept of Human Rights judgments of the European Court,
which handed down by the Court in respect of Ukraine, the definition of their national legislation and the Council of Europe legislation.
Key words: national legislation, Council of the European legislation, solutions, European Court of Human Rights, execution of

the Court’s judgments in Ukraine.

AHHOTaIUA

B yka3aHHO# cTaTbe aBTOPHI 3aTParuBaroT NpodIIeMy, CBA3aHHYIO C IIOHATHEM peleHuid EBponelickoro cyna o npaBaM 4eioBeka,
KOTOpbI€ BbIHECEHBI CyZ0M B OTHOIIEHUH YKpPaMHbI; UX ONpPE/esICHUE HAllMOHAIbHBIM 3aKOHOIATEIbCTBOM M 3aKoHOAaTebcTBOM Co-

BeTa EBpormbl.

KroueBble ci10Ba: HaIOHATIBHOE 3aKOHOAATEIHCTBO, 3aKoHOMaTenbeTBO CoBeTa EBporsl, pemennst, EBponelickuii cyn mo mpa-
BaM 4eJIOBEKa, BhINIOTHEHKE penieHnit Cyna B YkpauHe.

HOCTaHOBKa npodsembl. OnHOMI
13 npobieM COBpeMeHHOH Ykpa-
WHBI SBISIETCS TIpo0iieMa, CBsI3aHHast C CO-
OJIEONICHHSI TIPAB U CBOOO/T YeI0BEKA U IPAXK-
JTAHWHA, B TOM YHCJIE U ITyTEM HX 3all[UThI
B EBponeiickoM Cyzie 1o paBaM 4eI0BeKa.
3akpenuB B Konctutynun Ykpaussr —
OcHOBHOM 3aKOHE TOCyJapcTBa — IIPAaBO
Ka)KI0TO, KTO HAXOIMUTCS TIOJ] IOPHUCIUKIIN-
el rocynapcTBa YkpanHa, MOCie HCHOJNb-
30BaHMsI BCEX HAIIMOHAIBHBIX CpPE/ICTB
MPaBOBOM 3alUTHI 00paIlaThes 3a 3alllu-
TOI CBOMX ITPaB X CBOOOJ] K COOTBETCTBYO-
MM MEXYHAPOIHBIM CyleOHbIM HHCTaH-
UM WIM K COOTBETCTBYIOLIUM OpraHam
MEX/YHApOIHbIX OpPraHU3alUi, YICHOM
WITH YYACTHUKOM KOTOPBIX SIBISIETCS YKpa-
uHa [1], rocynapcTBO 17151 peai3aiiy yKa-
3aHHOTO TpaBa Hayaylo (OPMUPOBATH Me-
XaHU3MBI 00ECTIEUCHNS €r0 Peali3aIlHH.

B cBs13u ¢ atum B 1997 rony YipauHoit
CHEIHaTbHBIM 3aKOHOJATEIIbHBIM  aKTOM
Oputa patndunrpoana KonseHuus o 3a-
IIUTE TIPaB U OCHOBOIIOJIOKHBIX CBOOOA U
MIPOTOKOJIBI K Helt [2] (nanee — KonBenis).
ComracHO 3TOMY HOPMaTHBHO-TIPaBOBOMY
aKTy KaX[plid, KTO HaXOAUTCS IO IOPHC-
IUKIMEeH TocylapcTBa YKpaWHa, UMEET
BO3MOXKHOCTB, €CJIM HapyLIEHO €ro IpaBo
WM cBOOOA, KOTOPbIE HPELyCMOTPEHBI
KouBennueit u nporokonamu K Hew, 00-
patutbes 3a uX 3amuTod B EBponelickuit
cyn mo mpasam genoseka (nanee — ECITY,

Cym). C 3TOro BpeMeHH JINIa U3 YHCIIa )KU-
Tenel YKpanHbI Hadald WHTEHCHUBHO Ha-
npaBisATe B EBponelickuii cyy 3asBICHHS
0 HapylIeHHH TOCYAapCTBOM HX IpaB H
cBoOoJ1, TpemycMoTpeHHbIX KoHBeHImen
U MPOTOKOJIAaMHU K Hel [3].

Henbio naHHON cTaTbW sBIsETCA
ucciegoBaHue 3akoHogarenscTBa Cose-
Ta EBpoOmnBl M HaIMOHAIBHOTO 3aKOHOAA-
TEJBCTBA, KOTOPOE PETYIUPYET MOHITHE
peuieHus EBpomneiickoro cyzna mo npasam
YeNIOBEKa, IIOUIEXKAIIETO BHITOIHEHUIO
Ha TEPPUTOPHUN YKPaWHBI.

AKTyaJIbHOCTh mpodiaembl. JlaH-
Hyl0 mpoOieMy, B TOH WJIHM HMHOH cTe-
NEHN, HCCIEJOBAIN OTEYECTBEHHBIE H
3apyOeXHble Hay4dHble IpEJCTaBUTEIN
U TIPaKTHYECKUE PaOOTHUKM, TAKUE Kak
JKan-TIp. Mapena (W3BECTHBIH FOPUCT-
MexayHaponHuk), JXKan-Opancya Penun,
Openepux Cuap, XKepap Koosn-Ixona-
taH, B. Anpuanos, O. bonnap, JI. [dam-
k0, M. Anton, B. [Tanuto, I1. PabunoBHY,
B. Te numnkxo, JI. Tumuenko, B. Tyma-
HoB, II. Tomouko, C. ®apca, €. Papca,
C. lllepbax u gpyrwe.

M3j0:keHne OCHOBHOIO MarepHa-
J1a. OcylecTBIIss UCCIIEJOBAHNE JAHHOM
npo0iIeMsbl, ClleyeT OTMETUTb, YTO JIMHA-
MHKa MOAaYU 3asBICHUM O HapyHIEHUH
roCyAapcTBOM YKpauHa HpaB U CBOOOZ
YeJoBeKa U IpakJIaHUHa, IPeyCMOTPEH-
HbIX KOHBEeHILIMEH U MPOTOKOJIaMU K HEH,

Ha nporspkeHnu 1998-2015 rr. mmeer
TEHJICHINIO K pocTy. Tak, cortacHO JaH-
HeIM KoHIAa 2013 roma BepXHIOI YacTh
CIIMCKA TOCYJApCTB II0 KOJUYECTBY Cy-
NEeOHBIX Kan00, KOTOpble HaXOIMINCh Ha
paccmorpenuu ECITY, 3anumMany: nepsoe
mecto — Poccus — 16 800 (16,8%); Bro-
poe — Uranus — 14 400 (14,44%); Tpe-
The — Ykpauna — 13 300 (13,33%); ger-
Béproe — Cepbus — 11 250 (11,3%); ns-
toe — Typrmst — 10 950 (11,0%); mectoe —
Pymbmans — 6150 (6,2%) [4], HO yxe Ha
kxoHen 2014 roga YkpanHa 3aHsIa IepBOe
MECTO MO KOJIMYECTBY JIeJT, KOTOphIEe HaX0-
IIITACH Ha paccMoTpeHun EBpormeiickoro
CyJa Io IpaBaM 4YeroBeka [5].

CornacHo otuéty IlpaBuTenbcTBeH-
HOTO YIOJHOMOYEHHOro YKpauHbl B EB-
pONEHCKOM CyJie 110 IpaBaM 4YeJoBeKa U3
64 850 nmem mpoTHUB TOCYIApCTB-TMOAIHU-
canToB KOHBeHIMM 1O BOmpocam o 3a-
LIUTE NPaB U CBOOOA YEIOBEKA, KOTOPHIE
Ha 31 nmexabps 2015 roma HaXOQUIUCH HA
paccmotpennu B Cyne, 13 850 menm — a0
Jena TMPOTHB YKpPAWHEI, YTO COCTAaBIISET
21,4% ot oOmero koiaudecTtBa neia. Ha
yKa3aHHBIA TNEpUOA YKpaWHa 3aHMMaeT
TaKXe MepBOe MECTO I10 KOJIMUYECTBY JIel,
KOTOpBIE HaXOAATCA Ha PACCMOTPEHUH B
EBpormneiickom cyne.

B 2015 rogy EBponeiickuii cyn Hampa-
w1 [IpaButenbctBy YkpauHsl uH(bOpMa-
uuto o 8 863 menax, KOTOpbIE HAXOIATCS B
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Cyzne npoTuB YKpauHsl, C IPEJIOKCHUEM
HAaIpaBUTh CY)XIEHHUs 0 HUX [IpaBuTelnn-
CTBOM YKpawuHsI [6].

B mepuon 1998-2014 rr. B oTHOIIE-
HUs YKpauHsl 0bu10 puHsATo 1 002 pere-
Husl, B 987 13 KOTOPBIX OBLIIO KOHCTATHPO-
BaHO, TI0 MEHBIIEH Mepe, OJHO Hapyle-
Hue KoHBeHIMN MM MPOTOKOJIOB K HEH.
Kaxxaplil ron 11 UCIONHEHUS PEIICHUM
ECITY u3 roc6romkera YKpanHbl BBIIEIS-
FOTCSl MIJUTMOHBI TpUBeH. Tak, B TeYeHUE
2013 Ykpauna npourpana no uckam B EB-
ponelickoM cyzne moutd 33 MIH. €Bpo, B
2014-m — oxomno 7 700 000 Espo [7].

Hecmotps Ha Hanuume psima HOpMa-
TUBHO-IIPABOBBIX AKTOB, PETYIUPYIOIIHX
MOPAZOK pealn3alluid Ha TEPPUTOPUH
VYkpaunns! pemenunii EBponeiickoro cyna,
B YKpanHe CJIOXWJIACh CHUTyals, KOTJa
pemieHnsl CyJa WM HE BBIIOIHSIIOTCS,
WIA BBIIOJHSAIOTCS JOCTaTOYHO  JUIH-
TenbHOE Bpems. ClienyeT OTMETHTb, YTO
9TO KacaeTcsl He TOJIBKO HEBBHITOJHEHUS
pemernii ECITY, HO ¥ HEBBINOIHEHUS
peleHni HallMOHANBHBIX CynoB. Tak, 1Mo
JIAHHBIM TIPABO3AILUTHHKOB, HEBBINOIHE-
HUE pelIeHuH cyIoB B YKpauHe CTajlo Ha-
LIMOHATILHON Tpanuuuei. B wactHocTh, B
VYkparHe He BBIIONHSIOTCA 95% pemenuit
EBponetickoro cyna u oxono 70% pere-
HU HaIIMOHATBHBIX CyIOB [7].

Ha mporsoxkenun 2013 roma Ykpan-
Ha TpoWrpaia mo uckam EBpomeiickoro
cyza 1o mpaBaM 4YesioBeKa OKoJo 33 MTH.
eBpo, uto coctapisier 800 muH. rpH. [8],
B 2014 rony — oxomno 46 738 812,53 espo,
TO ecTh cBbliie 1 mupa. 128 muH. rpH. [9].

ITo xonmuyecTBy HEBBINOJIHEHHBIX pe-
eHnH YKpanHa 3aHuMaeT 4 MecTo cpeau
47 crpan-uneHoB Cosera EBpormbl oTHO-
cuTenbHO ael, mo kotopsiM ECITY BeiHEC
pelIeHre, HO BEINOJIHEHNE UX 0 CHUX HOpP
He mnpusHaHo Komurerom Munuctpon
Cosera EBpomer. O6 3TOM CBHICTEINB-
ctByer rogoBoii oTuér KMCE, kotopsrit
ObLUT 00HAPOIOBAH Ha caiiTe OpraHu3aIUH.
CornacHo oKyMeHTy Ha koHell 2014 rona
1 009 pemennit ECITY naxonmimce B co-
CTOSIHMM BBINONHEHUs. Peub unEr, mpe-
XKJIE BCEro, HE O PEIICHUsX, TPeOyrOIHX
JICHE)KHOTO BO3MELIEHHS, @ O BEPIMKTE
CrpacOyprckoro cyaa, TpeOyIoIiero BHe-
CEHHUSI U3MEHEHUH B HOPMATHBHYIO 0azy
CTPaHBI-OTBETYMKA WJIM pEIIeHUs CH-
CTEMHBIX Mpo0OJIeM ¢ COOIIOCHUEM TIpaB
yenoBeka. Tompko Tpu crpanbl CoBeTa
EBpombl mMeroT OGorblee KOJIHMYECTBO
npobneMHBIX pemenni: Uramns (2 622),
Typrwus (1 500) u Poceus (1 474) [10].

Ilo BoOmpocCy BBINONHEHUS peLIeHUuM
HALMOHAJBHBIX CYIOB, YTO HAIpPIMYIO
OTPa)KAeTCsl Ha MOCTYIUICHUH Kajnod oT
rpaxnaaH YkpauHsl B EBpomneiickuii cyn,
JIbBUHASL YaCTh MOCTYIAIOIIUX ka0l 3a-
TparuBaeT BOIPOCHI, CBSI3aHHBIE C HEBBI-
MTOJTHEHHEM JIN0O0 AJTUTENEHBIM BBITOTHE-
HHUEM pelIeHni HAaIlMOHAIBHBIX CYIIOB, O
YeM CBHICTEILCTBYIOT JAHHBIE €KETOll-
HBIX 0T9eTOB [IpaBUTEIHCTBEHHOTO YIIOII-
HOMOYEHHOTo YKpauHbI 10 J1enam EBpo-
MeHCKOro cyza 1o npasam yesnoBeka. Kak
OTMEYAIOT IPAaBO3AIIUTHHUKH, 3TO TECHO
cBs13aHO ¢ Hea(hekTHBHOM paboToi opra-
HOB [ocymapCTBEeHHOH HCHOMHUTENBHON
ciryx0b1. Tak, Hanpumep, B 2013 roxy Ha
ucnonHennu ['MC YikpauHbl HaXOAUIOCH
CBBILIE § MIJIH. JIel Ha OOLIYyI0 CyMMY
440 mupa. rpH. CpemHuil IPOLEHT yA0B-
JIETBOPEHHMS MCKOB 3asIBUTEINICH COCTaBIIS-
et b 4%, unn 20 mapxa. rpa. [11].

PernaMeHTHpYsS BOIIPOCEHI, CBS3aHHBIE
C BBITIOJTHEHHS PEIICHHH Cy/lIOB Ha YpOBHE
6a30BBIX 3aKOHOJIATENBHBIX AKTOB, 4 TAKXKE
Ha YpOBHE MPOIECCYalIbHBIX KOJIEKCOB,
3aKOHOJATeNb B BONPOCAX BBIIOIHEHUS
pelIeHUH M NpPUMEHEHHs NpakTuku EB-
poreiicKoro cyzia 1o npaBaM 4esnoBeKa Ha
TEPPUTOPHU YKPaHHBI MCXOAWJI M3 TOTO,
410 3((HEeKTUBHOE BBIMOIHEHUE U MPUME-
venne pemienuit ECITY tpebyer ocoboit
MIPOLIEyPhI MX BHEIPEHUSI B yKPAWHCKYTO
TIeHCTBUTEIBHOCTD. Y YUTHIBAS, UTO pelle-
Hust Cynia sIBJISIOTCS JOCTATOYHO CIIOKHBI-
MH U TpeOyroT CIaXeHHOH paboThI BCeX
rOCYJapCTBEHHbIX HMHCTHTYTOB, Bepxos-
Helid CoBer VYkpaunbl 23.02.2006 roma
MPUHSJT CHEUUaNbHBIM 3akoH YKpauHbl
«O BBINOJIHEHUH PELICHUH U IPUMEHEHUH
npakTuku EBpomnelickoro cynaa mo mpaBam
YeJIOBeKa», KOTOPBIH 3aMKCHpOBall Ha
3aKOHOJATETIbHOM YPOBHE CHCTEMY HH-
CTUTYIIMOHAJIBHBIX ¥ IPOLEILYPHO-TIPO-
[[ECCyaTbHBIX MEXaHM3MOB FICHIOTHEHUS 1
npumMenenus pemrenuit ECITY u npenor-
BpallleHHs1 HOBBIX HapymeHnit KonBeHnmm
1 TIPOTOKOJIOB K HEH CO CTOPOHBI YKpauH-
CKOTO rocyaapcTsay [12].

[Ipunstue ykazaHnHoro 3akoHa B Ykpa-
uHe ObUI0 00YCIIOBIEHO TEM, YTO COIIAc-
HO €ro MoJoXeHusIM YkpauHa ctana Cto-
pounoit KonBeHIIMM U TPOTOKOJIOB K HEl U,
TakuM 00pa3oM, Ha OOIIEroCyAapCTBeH-
HOM YPOBHE OHa TIpHHsIa 0053aTeNIbCTBA
coOIogaTh M yBa)kaTh IpaBa M CBOOOABI
YeJI0BeKa W, COOTBETCTBEHHO, BHITIONHATH
pemenus EBponeiickoro cyna. Criemyer
oTMeTHTh, uTo ECITY noka uTto sBiasieTcs
€IMHCTBEHHBIM B MHPE MEXTyHapOTHBIM

CYIOM, B KOTOPBIH MOXKET 00paiiarbcst ¢
’KaJ000i Ha roCyIapcTBO IpakJaHUH Ha
npeaMeT paccMorpenust B Cyne ero 3a-
SIBIEHUSI O HApYyIIEHUSAX TIOCYJapCTBOM-
noanucantoM EBpomeiickoil KOHBEHIIWH,
€ro ImpaB M OCHOBOIIOJIOXHBIX CBOOOI,
MIPeAyCMOTPEHHBIX B KoHBeHINHU U Impo-
TOKOJIaX K Heil. B HacTosiiiee BpeMst mojx
topucauknuei ECIIY naxomutcs mpu-
MepHoO okoito 755 000 000 genoBek.

YKpauHCKUIl 3aKOHOAATENb, HMILIE-
MEHTHPYs TNonoxkeHus KoHBeHmuu o 3a-
LIUTE NPaB YEJIOBEKA U OCHOBOIOIOMKHBIX
cBO0OO/ ¥ TIPOTOKOJIOB K Hell B 3aKoH YKpa-
uHBl «O BBIMOIHEHUH PEIIeHUN U IpUMe-
HeHuM TpakTuku EBpomelickoro cyma mo
[IpaBaM 4eJI0BEKay, ONpeseIsieT NepeyeHb
pemennit, BeineceHHbIX ECITY, kak Takue,
KOTOpBIE TOJICKAT UCIIONHEHUIO Ha Tep-
puropun YkpauHbl. Tak, COIACHO 3TOMY
3aKOHOJIAaTENTbHOMY aKTy K HIM OTHOCSITCSI:

a) OKOH4YaTespHoe penteHre Eppomneii-
CKOTO Cy/a IT0 TIpaBaM 4elloBeKa Io JIeIry
MPOTUB YKpaWHBI, KOTOPBIM MPH3HAHO
HapylieHue rocyzaapctsoM KoneeHmmu o
3alUTE MPaB YEJIOBEKa M OCHOBOIOIOXK-
HBIX CBOOOI;

0) okoHuarenbHOe pelieHue EBpo-
MEeHCKOro cyaa MO IpaBaM YeIOBEKa O
CIpaBeUINBOIl caTucakiuu B 1elie mpo-
TUB YKpauHBI;

B) pemieHue EBpomeiickoro cyma mo
IIpaBaM 4YeJIoBeKa O JAPY>KECTBEHHOM ype-
TYIHPOBAHHH TI0 JIENTy IPOTUB YKPauHBI.

Otu TpH Buja peueHuiit EBpomneiicko-
ro CyJa JOJKHBI UCTIOMHATHCS Ha TEPpU-
TOPHH YKpauHbI, O YEM CBUAETEILCTBYET
penaxius 3akoHa Ykpaussl oT 23 despa-
151 2006 roma Ne 3477-1V;

r) peuwenne EBpomneiickoro cyma mo
mpaBaM 4ejoBeka 00 0JJ00pEHUH yCIOBUit
OJHOCTOPOHHEH JeKjIapauuu 10 ey
IIPOTUB YKpPauHBL.

Takum o00pa3oM, Ha3BaHBI 3akoH
VYKpauHb! OnpenessieT YeThIpe BHOa pe-
menuil EBponeiickoro cyna no npasam
YeNoBeKa, KOTOpble HAalMOHAIBHBIN 3a-
KOHOJaTelb BKJIIOYAeT B oOlee MOHATHE
«pelIeHue» U KOTopble 00s3aHbI BBIION-
HATBCS Ha TEPPUTOPUH YKPAUHBI.

PaccmarpuBaemble BUABI pELICHHUI,
KaK OTMEYAIOT OTEUYECTBEHHBIC YYEHBIC,
HeNb3s Ha3BaTh PELICHUSIMH OIHOTO M
TOTO K€ MOPSIIKA, OJHAKO OHH SIBJISIOTCS
PaBHO3HAYHBIMU B KOHTEKCTE IIPABOIIPH-
MeHeHwus [13].

PaccmotpumM, kakue ke pemreHus EB-
porieiickoro cyaa Io IpaBaM dYeJOBeKa
YKpPanHCKHH 3aKOHOAATENh BKIIOYAET B




MOHSTHE OKOHYATEeJILHOTO PELIeHHs U pe-
IICHHUS.

[lepBblit BUA pelieHUd — OKOHYATEIb-
Hoe peuenue EBporneiickoro cyna mo mpa-
BaM 4eJIOBeKa I10 JIeJy IPOTHUB YKpauHbl,
KOTOPBIM IpHu3HaHO HapymeHne Konsen-
UK O 3aIIUTe MPaB YEJIOBEKAa U OCHOBO-
MOJOKHBIX cB0OO0A. CTaryc OKOHYATEINb-
HOTO TaKo€ peuIeHue MprodpeTaeT mocie
BCTYIUICHHS €TO B 3aKOHHYIO CHITY.

[ToHsiTHE «OKOHYATENHLHOE PELICHUE»
HE pElIaMEHTUPYETCs  3aKOHOJATellb-
cTBOM VYKpauHbl. bosee neranpHO OHO
OIpesieNIsieTCsl B MOJIOKEHUSX psjla CTa-
Teit KoHBeHIIMH O 3amiuTe MpaB yenoBeKa
U OCHOBOIIOJIOXHBIX CBOOO/I.

Tak, cormmacHO MOIOKEHHSM 1. 1
ct. 27 KoHBeHIIUH Cyabsi, KOTOPBIH OCY-
IIECTBIISIET PACCMOTPCHHE ITOJAHHOTO B
ECITY 3asiBnenust (HhU3UUECKOTO JIMIIA,
TPYTIIBI I THOO HEPaBUTEIECTBEHHOMN
opraum3anni (ct. 34 KonBeHum), enuHo-
JTMYHO MOKET OOBSIBUTH TaKoe 3asiBICHUE
HENIPUHATBIM WM K CBOMM pEIICHHEM
HCKITFOYUTD 3asBJIEHHE, KOTOPOE ITOAaHO B
Cyn u3 peectpa Jien, €CM TaKoe pelleHue
MOXET OBITh MPHUHATO 0€3 JOMOIHUTEIb-
Horo usyudeHus. Takoe pemenue Cyna
SIBISIETCSl OKOHYATeNbHBIM (1. 2 cT. 27
Kongenmum).

Ecnn xe cyaps He BBIHOCHT TaKOTO
pelieHus, a nepefaéT 3asBJICHUE Ha pac-
CMOTpEeHHEe KOMHUTETa WIH MaJIaThl, TO OT-
HOCHTEIIFHO TaKOTO 3asBICHUS KOMHTET
NIpY eIMHOTIIACHOM pPEUIEHHEM ero duire-
HOB MOXET:

a) OOBSIBUTH 3asBJICHHE HENPHHATHIM
U U3BSATH €T0 U3 PEeCTpa e, ECIH TaKoe
pellieHre MOXET OUTh MPUHATO 0e3 10-
MOJIHUTENIBHOTO U3YUCHUS; WIIU

b) 0OBsIBUTH 3asBIICHHE NPUHSITHIM
U OIHOBPEMEHHO BBIHECTH IO HEMY pe-
[IEHHE 110 CYIIECTBY, €CIH HM3JI0KEHHBIH
B 3asIBJIICHAH BOIIPOC OTHOCHTEIIFHO TOJI-
KOBaHWS WM NpuMeHeHns1 KonseHmn u
MIPOTOKOJIOB K HEH sBIsieTcs HapaboTaH-
HOI npaxTukoi camoro Cyza.

Pemienne M peunieHHe 1o CyIIECTBY,
NPUHATBIE KOMUTETOM, B CIIy4asx, Hpel-
ycMoTpeHHbIX 1. 1 cT. 28 KonBeHuuwu,
SIBIIIFOTCSL OKOHYATEIbHBIMA (I1. 2 CT. 28
Kousenmun).

Ecnu B cootBeTcTBUU cO CT. 27 Wiu
CT. 28 HE MPUHITO HU OJHOTO PEILICHUS,
WA B COOTBETCTBHH CO CT. 28 HE MPUHSITO
HU OJTHOTO PEIICHHS 1o cymecTBy, [ama-
Ta BBIHOCHT pEIIEHHE O NPHEMIIEMOCTH
WHIUBUIYaTbHOW >KanoOBl, MMOJaHHON B
COOTBETCTBHUH CO CT. 34.

Ecnu nmeno, Haxopsmieecs: Ha paccMo-
Tpenuu [lanarel, HapymaeT CyIIeCTBEH-
HBIE BOIPOCH TONKOBaHUs KoHBEeHIMH
WM TIPOTOKOJIOB K HEM, WM eCNU pellie-
HHUE BOMPOCA, KOTOPBII OHA paccMaTpu-
BAaeT, HECOBMECTHMO C PEIICHHEM, BbIHE-
ceaHpM CyzoM, majara MOXeT B Jro0oe
BpEMsI 10 BBIHECEHHUS CBOETO DEIICHHS
OTKAa3aTbCsl OT pAcCMOTPEHHs Jella B
none3y bombmroit mamatel, ecnm HE onmHA
13 CTOPOH HE BO3PaXKaeT IPOTHB ITOTO.

CornacHo cr. 43 KonBeHIMH penieHus
oOpryHOM manatel Cyzma B cocTaBe CeMH
Cyllel CTaHOBSITCSI OKOHYATEIbHBIMU B CO-
OTBETCTBUH 1I. 2 CT. 44 KoHBeHIIMM, KOTAA:

a) CTOPOHBI 3asBISIOT, YTO OHH HE
OyayT oOpalaThcsi ¢ XOAATalCTBOM PO
nepenady Aeia Ha paccMmorpeHue boms-
[IO¥ TIaJIaThI,

b) mocne TpEx MecsIeB OT JaThl BbI-
HECEHHS PEIIeHHs], €CIIN XOJaTaicTBO 00
nepenadn nena Ha paccMorpenue bois-
II0¥1 MaylaTel He OMJIO 3asIBIICHO;

¢) kornma koyuierus bombmnoi ITamarer
B COCTaBe IIITH €€ Cy[el OTKIIOHSET X0o/1a-
TalCTBO O Tepeaaye Jiena Ha paccMOoTpe-
Hue bonpmoi [Tanatel B COOTBETCTBUU CO
cT. 43 KonBeHuuu.

Bonpmas manara:

a) MPUHUMAET PEIICHHUS M0 XKajJobam,
MOJaHHBIM B COOTBETCTBHH CO CT. 33 uin
cT. 34, ecau oOBIYHAS Manara OTKa3bIBa-
€TCSI OT PACCMOTPEHHS [ella COIIAaCHO
ct. 30, WK KoTJa A€o0 HalpaBleHo ei B
COOTBETCTBHH CO CT.43;

b) mpuHHMaeT peuieHus MO BOMIPO-
cam, nonanHbeiM Cyny Komurerom Munu-
CTPOB B COOTBETCTBHHU C II. 4 cT. 46 (TIpo
COOJIIOZICHUE TOCYAAapCTBOM B3STHIX Ha
ce0s 00s13aTeNbCTB);

C) paccMarpuBaeT 3alpockl O MPeao-
CTABJICHUU KOHCYJIBTATUBHBIX 3aKIIOUe-
HUMH, IPEICTABICHHBIC B COOTBETCTBUH CO
cT. 47.

Crnenyer OTMETHTh, 4YTO COINIACHO
cT. 44 1. 1 OKOHYATENFHBIM SIBIISIETCS pe-
meHne bospIoi mamarel, TO €CTh maia-
THI B cocTaBe ceMHaauaru cyneit Cyna, B
kotopyro BxomaT [Ipencenarens Cyna, 3a-
Mmectutenu [Ipencenarens, npeacenarenu
najar U OpyrHe CyAbh, Ha3HAUCHHBIC B
cootBercTBUU ¢ Permamentom Cyna (4. 3.
ct. 27 KonBeHuun).

Tlo sTOoMy BompocCy Taxxe HeoOXoau-
MO YYHTBIBaTh, 4TO cornacHo cT. 37 Cyx
MOXKET Ha JI000W CTaauy NMPOU3BOACTBA
[0 AeTy TPHHATH pelieHHe 00 U3BATHH
3asBJICHUS U3 PEecTpa, eCIH 00CTOSITeNb-
CTBa TIO3BOJISIIOT C/IENIaTh BBIBO:
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a) 3asIBUTEJIb HE HAMEPEH J100MBaThCs
paccMOTpeHHs CBOEH »KaloOBbl;

b) criop ObL1 yperyauposaH;

¢) mo J000it Apyroii MpUUUHe, yCTa-
HosieHHoU CyzoM, JanbHeiiee paccMo-
TpeHHe KaJoObl SBISETCS HEONpaBaH-
HBIM.

Opnnako Cyzx mpoomKaeT paccMoTpe-
HUE XKaJlo0bl, eci 3Toro TpedyeT colimo-
JICHUE TIpaB YeJIOBEKa, TapaHTHPOBAHHBIX
KonBeHnuei n npoTokoaamu K Hel.

Takum oOpa3om, OABO/S UTOTU CKa-
3aHHOMY, ClleflyeT OOpaTHTh BHUMaHHE,
yro pemenue EBpomeiickoro cysa mo
IIpaBaM 4YeJIOBEKa MOJIyYaeT CTaTyC OKOH-
YaTeJIbHOIO, €CIIM TAKOE PEIICHUE CYIbs
MPUHUMAET €JUHOJWYHO (COTacHo M. 1
cT. 27 KoHBeHIMU M B COOTBETCTBHUH C
1. 2 yKa3aHHOH cTaTh) 10 Takoe pere-
HUE eIUHOIIACHO TPHHSI KOMUTET Taa-
TBI B COCTaBe TPEX Cyaei (I1.1 moaImyHKTEI
a) 1 b); U NPUHATO peUIeHHe IO CyIle-
CTBY, KOTOpPOE TIPHOOPETAET CTaTyC OKOH-
YaTelIbHOTO B COOTBETCTBUM C II. 2 CT. 28
KonBeHunm). A Takke OKOHYATEIbHBIM
ABJIAETCS pEIICHUE MajaTbl B COCTaBe
cemH cyzeit Tubo manarbl U3 MATH Cynei,
ecain Komurer MUHHCTPOB eAauHOINIAC-
HBIM pELICHHEM CO3acT TaKyl Majary,
(. 2 moamyHKTHI a), b) u ¢) ct. 44 Kon-
BeHIMHN). OKOHYATETHHBIM SBISETCS TaK-
)K€ pelIeHne B TOM Cllydae, €CJI KOJuTe-
THs U3 ISATH cyael bonpIoii manarsl mpu-
HUMAeT X0J[aTalicTBO 00 y/IOBIETBOPEHUH
oOpareHus 0OBIYHOH MaaThl O epeadn
Jena Ha paccMorpenue bounbmoit nanare,
KOTOpast pemaer Jejo MyTEM BbIHECEHUS
pewennus (. 3 cr. 43 KonBeHuum), siB-
JISIOIIErocss OKOH4YaTenbHbIM (1. 1 cT. 44
Konsenuumn).

ITo sTomMy Bompocy ciemyeT y4YHThl-
BaTh, YTO BO BCEX JelaX, KOTOPHIE pac-
CMaTPUBAIOTCS OOBIYHOW TaJIaTON HIIH
Bonpmoii manaroii, Komuccap Cosera EB-
POIIBI TIO TIpaBaM YeIOBEKa UMEET IPaBo
HaNpaBATh CBOM NHCHBMEHHBIE 3aMeda-
HUS ¥ TIPUHAMATh Y9acTHE B MX CIyIIa-
Husx (1. 3 cr. 36 KonBennun).

OxoHyarenbHbIM pelieHue EBpormeii-
CKOTO Cy/J]a MOTYT OBbITh U B COOTBETCTBHHU
C TIOJIOKCHHSAMH, IPEIYCMOTPEHHBIMH B
n. 1., momnyHKTax «a»; «b»; «c» ct. 37
Konsenuuu, Torga kak Cyn MOXKET Ha JItO-
00ii cTazuK MPOM3BOACTBA 110 ey NpH-
HATH pelIeHne 00 W3BATUH 3asBICHUS U3
peecTpa, ecii 00CTOATENbCTBA O3BOJIA-
IOT C/IeNaTh BHIBOA: &) 3asBUTENb HE Ha-
MepeH J00MBaThCSl PAaCCMOTPEHUS CBOEH
KanmoOsl; b) crmop OBUT yperyaupoBaH;
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¢) 1o 1000 Ipyroi NMpU4YHHE, yCTAaHOB-
nexHoit CynoM, JanbHeiiee paccMoTpe-
HHE 5KaJI00bI SABIISETCS HEONIPABIAHHBIM.

Bropoii Bug peuiennii — OKOHYATENb-
Hoe pemenne EBpornelickoro cyna mno mpa-
BaM YeJIOBEKa O CIIPaBEIJIMBON caTthchax-
UM B Jene npoTuB YKpauHbl. CortacHO
ct. 41 (cnpaBemnmuBas —caruchaxius)
ECITY Cyn moxeT 00BsBUTH, YTO UMEJIO
MecTo HapymeHne KoHBeHIMH WIH Tpo-
TOKOJIOB K Hell, a BHyTpeHHee IpaBo BrI-
coxoii JloroBapusatomeiics CTOpoHBI J0-
IIyCKaeT BO3MOXHOCTb JIMIIb YaCTUYHOTO
Bo3memenus. Cyn, B ciiydae HeoOXozau-
MOCTH, NPENOCTaBIsAET IOTepIEeBIIeH
CTOpOHE CIIPABEIJIMBYIO CaTHUC(HAKIIMIO.
Cornacio IlIpaBumy 751 Pernmamenta
ECIIY (ITocranoBneHuEe O CIpaBelINBOM
BO3MEIICHUN), €CIIM Tajara Ju00 KOMH-
TET YCTaHOBST Hapymenne KoHBeHIum n
MIPOTOKOJIOB K HEH, TO K 3TOMY PEIICHHIO
MIPUCOEANHSETCSI TOCTAaHOBJIEHHE O TPH-
MeHeHuH cT. 41 KoHBeHIu, py ycIoBUn
MO/Ia4M COOTBETCTBYIOIETO XOAATalCTBa
¢ coOirofieHHeM YCIIOBHH, IpenycMo-
TpeHHbIX MpaBuioM 60 Permamenra cyna
(TpeOoBaHMs CIPAaBEIMBOIO BO3MEIIE-
HH), B Clly4ae TOTOBHOCTH BOIIPOCA IS
paspemenus [14].

Pemenus ECIIY o cmopaBemnuBoit
carucakiMy B Jielie NPOTHB YKPauHBI
rOCYyAapCTBOM OCYILIECTBISIETCS 3a CUET
rOCYAapCTBEHHOTO OIOKeTa.

Tpernii Bu pemennii — pemenne EB-
porneickoro cyaa Mo mnpaBaM 4eloBeKa O
JPY>KECTBEHHOM YPEryIUPOBaHUH CIIOpa
IO JIeJly TIPOTUB YKPauHBI.

[oHsiTHE TaKoro peIIeHUs] He HAIUIO
JOJDKHOTO DPACKpBITHS HU B YKa3aHHOM
3akoHe Ykpaunbl, HU B KoHBeHIIMH 0 3a-
LIMTE MPaB YeJIOBEKA U OCHOBOIIOIOXHBIX
cB00OJI, 0JIHAKO OyKBalbHOE TOIKOBAHUE
9TOTO CIIOBOCOYETAHHS IO3BOJISIET IIPO-
BECTH YCJIOBHYIO Napaulellb ¢ MHPOBBIM
COIVIAIICHUEM CTOPOH, @ MMEHHO COIVIa-
[ICHHEM YIOJHOMOYEHHOTO IIpeICTaBHU-
TeJsl TOCY]apCcTBa M 3asBUTEIIS, KOTOPOE
yrBepxxaaercss CynoM mpu CoOMIONCHUH
BCEX HEOOXOIMMBIX YCIOBHUI.

B cooTBeTCTBHM C IOJOXKEHUAMH
cT. 38 u ct. 39 KonBenuuu onpenenéx no-
PAOOK HpHHATUS TakuX peuieHud. Tak,
ecnu Cyn Ipr3HAeT %kanody npuemMiIeMoii,
OH: a) PacCMaTpPUBAET JIEJI0 C YJacTHEM
MpeACTaBUTENEH CTOPOH H, B CIydae He-
00X0MMOCTH, IPOBOJUT PAcCIE0BaHNUE,
it 3¢ dEeKTHBHOTO TPOBEACHHUS KOTO-
pOro  3aMHTEPECOBaHHBIC TOCYNApCTBa
CO3[al0T BCE HEOOXOAWMBIE yCIoBHUs; 0)

npenocTaBisier ceds B PacIopsDKEHUE
3aUHTEPECOBAHHBIX CTOPOH C IIEIbIO 3a-
KITFOUEHHUS IPY’KECTBEHHOTO COIVIAIICHUS
IO JIeJly Ha OCHOBE COOJIIOZIEHHS TIPaB ue-
JIOBEKa, MPU3HAHHBIX B HacTosmeld KoH-
BEHIIUU ¥ MPOTOKONAX K HEH.

[Ipuuém npouenypa Ipy>KeCTBEHHOIO
COITIALIICHUS 1O JIeTTy B COOTBETCTBHH C
. 2 ct. 39 KonBennuu siBisiercst KoH(U-
JIEHIMAIFHOM, TO €CTh He MOAJIeKaras
ounmansHOMy OIIAICHUIO.

B cnywae 3akmrodeHust qpyKeCTBEH-
Horo cornameHus Cyl UCKIIOYaeT Jeso
U3 CBOErO CIIMCKA MOCPEACTBOM BBIHE-
CEHUs PEelIeHUs, B KOTOPOM OTpakaeT-
Csl JIMIIb KPaTKoe M3JIOKEeHUE (aKkToB M
JIOCTUTHYTOTO pEIIeHHs. DTO pelleHue
HanpaBngercs Komurery MuHHnCTpOoB
Cosera EBporsl, KOTOpEI oCymecTBis-
€T HaJ30p 3a BBIIOJIHCHHEM YCIOBHIA
MHPOBOTO COTJIAIICHUS, N3JI0KEHHOTO B
peleHu .

UYeTBepThlil BUA PEIICHUI — pENCHUE
EBpomneiickoro cyna mo npapam 4eloBEKa
00 07100peHHH YCIIOBHI OJHOCTOPOHHEH
JIEKJIapaluyl 10 Jely NPOTUB YKpPauHBI
OTOT BUJ penenus B cucteme KonBeHnuu
nosiBicss B 2001 romy. Odwunmansio B
cucreme Cyna JaHHBIA BHI pelICHHHA MO-
sIBUIICS TOIBKO B 2012 romy mocne mpuHs-
THUS TOTIOTHUTENBEHOTO TipaBmia 62A B Pe-
raMeHTe EBpormelickoro cyna mo mpasam
yernoBeka 2 arperst 2012 roxa [15, c. 198].

Onobpenne EBpormeiickum cymoM 1o
IpaBaM YeJIOBEKa YCIOBHH OTHOCTOPOH-
HEll Jeknapanuy 1o Aely NpoTUB YKpa-
UHBI SIBJIAETCSl aJbTEPHAaTUBHON mpole-
ypol CcyneOHOMY pacCMOTPEHMIO jielia
MPOTUB YKpPauHBI.

BriBoasl. [ToapITOXKKBAasE H3II0KEHHOE,
clemyeT OTMETHTh, 4To pemeHus Espo-
MEHCKOTO Cyzia Mo IpaBaM 4esIoBeKa, KOTo-
pBI€ UCTIONHSIOTCS B YKpawWHe, OIpesems-
I0TCS HAIIMOHAJIBHBIM 3aKOHOAATETECTBOM.
BazoBEIM 1O 3TOMY BOINPOCY SIBISIETCS
3akoH YkpauHsl «O BBINOIHEHUH U TIPU-
MeHeHun pemeHuid EBpomnelickoro cyna
1o mpaBaM yesoBeka». OCHOBOIOIAraro-
LIMM HOPMaTUBHO-IIPABOBBIM aKTOM T1OCIIE
parudukamuu B 1997 romy BepxoBHBIM
CoBeroM Ykpaunsl ctana KonseHuus mo
3aIluTe MpaB U OCHOBOIOJAraloUIUX CBO-
0011, MPOTOKOJIBI K Hel, a Takke Permament
EBpomnelickoro cyfa no npaBaM 4esioBeEKa.
Vka3aHHbIE MEXyHapOIHO-IIPABOBBIE O~
KyMEHTBI C 3TOT0 MOMEHTA CTAJIH YacThIO
HalMOHAJIFHOTO 3aKOHOJATeIbCTBA, a HX
MIOJIOXKEHHST CTalH O0O0Ie00s3aTeTbHBIMI
JUIsL IPaBOBOM CHCTEMbI YKpauHbl. Takum

00pa3oM, HOJIOXKEHHUS, KOTOPBIE PEryJIUpY-
0T MOHATHE U CYLIHOCTh OKOHYATEIBHOIO
petenus, pemenus EBponeiickoro cyaa no
IpaBaM YeJIOBEKa, KOTOpbIE 3a(hMKCHPOBa-
Hbl B EBporieiickoli KOHBEHIIUH, TPOTOKO-
JIax K Hed u Permamenre cyna, sBIAIOTCS
PYKOBOISIIIMIMH HadaJdaMH IPH TOJIKOBA-
HUM TIOHATUS «pelleHus» EBponeiickoro
Cyaa, KOTOpO€e TOJIEKHT HCTIOMHEHHIO B
MIPUMEHEHUIO Ha TEPPUTOPUH YKpPaWHBI.
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OTAEJIBHBIE ACIIEKTBI IIPABOBOI'O
CTATYCA JIML, KOTOPBIE HE JOCTUIJIN
BO3PACTA YI'OJIOBHOM OTBETCTBEHHOCTH

Mmupocaapa KOKOIIKO,
acnupanT HanuoHanbHOHI akageMuy IPOKypaTypbl YKpauHbI

Summary
Peculiarities of legal status of minor which did not attain age of criminal
responsibility have been studied in this article. Problematic issues and debating points
in the use of compulsory measures of an educational nature have been distinguished.
Suggestions regarding improvement of the current Criminal Procedural Law of Ukraine

have been given.

Key words: prosecutor, criminal proceeding, minors, compulsory measures of an

educational nature.

AHHOTaNMS

B crarbe uccenoBansl 0COOEHHOCTH IIPABOBOTO CTATyCa JIUL, KOTOPBIC HE TOCTUT-
T BO3pacTa yroJIOBHOW OTBETCTBEHHOCTH. BEIIeNeHbI MpoOIeMbl U JIUCKYCCHOHHBIC
BOIIPOCHI MO MPUMEHEHHUIO MPUHYIAUTENBHBIX MEpP BOCIUTATENILHOTO XapaKTepa, OCBe-
HICHBl 0COOCHHOCTH TaKOTO CYIOINPOU3BOACTBA. JlaHBI MPEUIOKEHHUS TI0 yCOBEPILICH-
CTBOBAHUIO JICHCTBYIOILET0 YTOJIOBHOIO IPOLIECCYAIbHOIO 3aKOHOAATENIbCTBA YKPAUHBI.

KiaroueBble ca0Ba: mMpoKypop, YroJOBHOE MPOM3BOJICTBO, HECOBEPIIICHHOJICTHHE,
MPUHYAUTEIbHBIE MEPBI BOCIUTATEILHOTO XapaKTepa.

HOCTaHOBKa npodjemsl. B co-
OTBETCTBUH ¢ MMHHMMAJILHBIMU
crangaptaeiMu nipaBmiamu OOH, koto-
pble KacaloTcsl OCYIISCTBICHHS MpPaBO-
Cymusi OTHOCHTEIIHO HECOBEpIICHHO-
JICTHUX, MPABOCYAHWE OTHOCUTEIBHO MO-
CHEIHHUX JIOJDKHO OBITh COCTaBJISIOLIEH
mporecca  HAMOHAIBHOTO — Pa3BUTHS
Ka)KJIOH CTpaHbI B pPaMKaX BCECTOPOHHETO
obecrieueHns CONUAIBLHON CIPaBEIIHBO-
CTH JUUIsL BCEX JIUI], KOTOPBIE HE JOCTHIIH
COBEPIICHHOJIETHSI, OJHOBPEMEHHO CIIO-
COOCTBYS 3aIlUTEe MOJIOACKH W TOAIEp-
JKQaHAI0 MHPHOTO TOpsiKa B OOIIECTBe.
IloaTOMYy BaXXHBIM SIBIISIETCS TIOMCK OII-
TUMaJIbHBIX TPOLECCYyalbHBIX (OpPM J0-
CcyneOHOro U CyaeGHOro OCYIIEeCTBICHHS
OTHOCHUTEJIbHO HECOBEPIICHHOICTHUX.

WccnenoBanre mOpaBOBOrO — crary-
ca HECOBEPIICHHOIETHUX, KOTOphIC HE
JIOCTUTIIM BO3pacTa KPUMHHAIBHOH OT-
BETCTBEHHOCTH, B KOHTEKCTE KPHMHU-
HAJFHOTO TPOU3BOACTBA OTHOCHTEIBHO
NPUMEHEHHs] TIPHUHYUTEIBHBIX MEp BOC-
MUTATEIHHOTO XapaKTepa C LEeNbI0 Jallb-
HEHIIero ero COBepIICHCTBOBAHMS IMEET
MOBBIIIEHHOE OOIIECTBEHHOE 3HAYEHHUE,
MOCKOJIBKY OyneT crocoOcTBOBaTh o0e-
CIICUCHUIO MPaB U 3aKOHHBIX UHTEPECOB
TaKuX JIUIL.

CocrosiHMe HCCIeN0BaHUA. 3HAYU-
TENBHBIN BKIIAJ B PELICHUE IPOOIeM KpH-
MHUHAJIBHOTO TMPOU3BOJCTBA OTHOCHUTEIh-
HO TIPUMEHCHHUS MPUHYIUTEIBHBIX MeEp

BOCIIMTATENILHOTO XapakTepa cAeIaiy Ta-
Kue yuensle, kak A.A. 'anosa, A.E. Tomy-
0oB, E.M. I'maynsHoBa, C.M. 3eneHckuid,
1.H. Kosesxos, H.W. Konetrok, O.A. Jle-
Benpapenko, H.C. Typxkot, P.C. Xomon n
npyrue. B To ke Bpems BayKHBIE TEOPETH-
YecKue M NPaKTUYECKHE BOIPOCHI, CBS-
3aHHbIE C TPUMEHCHHEM HPUHYIUTEIb-
HBIX ME€p BOCIHUTATEIFHOIO XapakTepa B
KPUMHUHAJIBHOM MpOLECCYalbHON Hayke,
HE UCCIIE/I0BAHBI.

Leapb u 3a1a4a cTaTBU — BBLICICHUE
MpoONEeMHBIX U JUCKYyCCHOHHBIX BOIPO-
COB OTHOCHUTENBHO pEalH3aliy NpaB H
3aKOHHBIX HHTEPECOB HECOBEPIICHHOET-
HUX, KOTOPBIE COBEPIIIIN KPIMUHATIBHOE
TIpaBOHApYIIEHNUE.

H310:keHne 0CHOBHOTO MaTepuaia
uccjaenopanmus. Beeykpannckum Komu-
tetoM 3auuThl Jletell mpu mopnepxkke
Herckoro ®onga OOH IOHUCE® eme
B 2003 rony yka3bIBaJIOCh, UTO B OTIEIb-
noii maBe YIIK Ykpaunsl nomkeH ObITh
peuieH psJ  BONPOCOB OTHOCHUTENIBHO
JIUL, KOTOPBIE COBEPILIMIN OOILIECTBEHHO
OTIacHbIE AeSHUS B Bo3pacTe oT 11 jer u
JI0 TOCTYDKEHHS BO3pACTa, B KOTOPOM BO3-
MOXXHAa KPUMHHAJIbHAsI OTBETCTBEHHOCTH,
a MMEHHO: OCHOBAHHUS JUIS NMPUMEHEHHS
MPUHYIUTEIBHBIX ~ MEPOIPHUITHH  BOC-
IIUTATEJILHOTO XapaKTepa; MOPsIoK OCy-
LIECTBICHUA pPAacCIeA0BaHUsA; IOPSAIOK
cyneOHOro pa3oupaTenbCTBa Jieia i TOMY
nofo6uoe [1, c. 57]. He3upas Ha cyre-
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cTBoBaHue B AeiictByromeM YIIK Vipau-
HBI OT/IENIbHOW IVIaBbI, KOTOpasi Kacaercs
KPMMHHAQJILHOTO TPOU3BOJICTBA OTHOCH-
TEJIbHO HECOBEPLICHHOJETHUX, eIle He
BCE aCIEKThl yKa3aHHOTO IPOHM3BOJCTBA
paccMOTpPEHBI Ha JOHKHOM YPOBHE.

JeicTByromee OTEYEeCTBEHHOE 3a-
KOHOJATEeNTLCTBO COMEPXKUT BHYTPEHHHUE
MIPOTHBOPEUHS, KOTOPBHIE OTPaHWYHMBAIOT
IpoleccyallbHble IpaBa i 000CHOBAHHbIC
HWHTEPEChl HECOBEPUICHHONETHHX, OTHO-
CHUTEJIBHO KOTOPBIX HpeIyCcMaTpuBaeTcs
NIPUMEHEHHE TPUHYJUTEIbHBIX MEpo-
NPUATUH  BOCIMTATENIBHOTO XapakTepa.
HeonpezneneHHocTh NpaBOBOrO craryca
TaKUX JHL B KPUMHHAJIBHOM HPOU3BOJ-
CTBE YCIOXHSET BBINOJHEHHE 3aJaHUi
KPHUMHHAJIFHOTO TIPOIECCa OTHOCHTEIb-
HO OXpaHBI TIPaB, CBOOOA WM 3aKOHHBIX
HHTEPECOB YYACTHHUKOB KPUMHHAIEHOTO
MIPOM3BO/ICTBA, @ TAKXKE MPUMEHEHUS Hal-
NeKaleil mpaBoBOM TPOLENypHl K Kax-
JIOMy Yyd4acTHUKY mpousBoactBa. YIIK
VYKpauHbl HE COICPKHUT IMEPEUHS NpaB U
00s13aHHOCTEH HECOBEPLICHHOJIETHUX BO
BpeMsl KPUMHHAJILHOTO IIPECIeOBaHus,
KOI/Ia TAKHE HECOBEPIICHHOIETHHUE HE 5B~
JSIOTCSL mofo3peBaeMbiMu. JlocyneOHoe
paccliefoBaHUE B JAHHOM KPUMHUHAJIBHOM
IIPOU3BOACTBE OCYILECTBIIAETCS C LEIbIO
cbopa HeoOxoauMmol uH(OpPMAIUK U 0~
Ka3aTelIbCTB U PACCMOTPEHMS BOIIPO-
ca 0 IPUMEHCHHUH TIPHHYANTEIBHBIX MEp
BOCITUTATEJIHOTO XapaKTepa.

VYueHnsle, uccienyst PaBoOBOH CTATyC
HECOBEPIIEHHOJETHUX,  OTHOCHTEIBHO
KOTOpPBIX HpeaycMarpuBaeTcs HpHMe-
HEHUE TNPHUHYIUTEIbHBIX MEp BOCIIHTA-
TEJIPHOTO XapakTepa, TAaKXKe YKa3bIBalOT
Ha HEOOXOAMMOCTH IIPENOCTaBICHHUS B
KPMMHHAJILHOM TPOM3BOJCTBE CaMOCTOSI-
TEJIFHOTO IPaBOBOTO CTaTyca yKa3aHHBIM
JHLIaM, 00OCHOBaB 3TO TEM, YTO Malio-
JIETHUE JINIA, BO-TIEPBBIX, HE SIBIIIOTCS
CyOBEKTaMH KPUMHHAIEHONH OTBETCTBEH-
HOCTH, BO-BTOPBIX, BO3MOXHOCTH HX
ydacTHs B KadecTBe JI000ro cyObekTa
orpezesercss B OONbIIEH CTENEHHU IICH-
XOJIOTHYECKUM, YEeM BO3PACTHBIM KpH-
TEpUEM; B-TPETbHX, COOCTBEHHbIEC IpaBa
OHU pEaM3yIOT HE CaMOCTOATEIBHO, a
C HOMOIIBIO 3aKOHHBIX IPEICTABUTEINICH
[2,c. 38].

V.C. KoBHa cHpaBeAINBO CUHTACT,
YTO MpPU PEIICHWH MOCTaBIEHHOTO BO-
Ipoca HeOOXOMMO YUUTHIBATH HE TOJIBKO
TICUXOJIOTHYECKHE, ICUXHIECKHe, (PU3NO0-
JIOTUYHBIE OCOOCHHOCTH  MaJIOJICTHHX
JIUI, UX BO3PACT, YTO TMO3BOJISIET UM II0-

HUMaTh 3HAYCHUE CBOMX JCHCTBHHA U pY-
KOBOJUTh WMH, HO U TPOLECCYabHBII
CTaTyC MOCICOHUX B KPUMUHAIBHO-TIPO-
LECCyalbHBIX MPaBOOTHOLICHUsIX. OObeM
KPHUMUHAIIBHO-TIPOIIECCYalbHOU /Ieecro-
COOHOCTH MaJIOJETHUX JIUI] OTIPENesIeT-
Cs HE TOJNBKO CIOCOOHOCTHIO MPABUIIBHO
BOCIIPHHUMATH OOCTOSITENLCTBA, (HaKThI
peanbHOM JIeHCTBUTEIHLHOCTH M J1aBaTh
MTOKa3aHMsI, HO ¥ IOJDKEH OTPaHNIHBATHCS
B OTAENBHBIX CIIydYasX OIpeIeTICHHBIMHI
BO3PAaCTHBIMU paMKaMH C IENbI0 3alll-
ThI HHTEPECOB MaloneTHux. Jleecrocod-
HOCTb MaJIOJISTHUX JIAI] B KpUMUHAIIEHOM
CYIOTIPOM3BOAICTBE TI0 aHAJIOTHH ¢ [ paxk-
JIAHCKUM KOJIEKCOM YKpauHbI HEO0OXOAU-
MO CUHMTATh YAaCTHYHOHW. A HEZOCTATOY-
HOCTh JIEECIIOCOOHOCTH ITOM KaTeropuu
JIUI] TOJKHA KOMIIEHCHPOBATHCS JIEECTIO-
COOHOCTBIO HMX 3aKOHHBIX MPEICTaBUTE-
nei [3, c. 34, 40]. HeoGxomumocTs 3akpe-
IUTEHUSI TIPOLIECCYaIbHOTO CTaTyca TaKUX
JIUI] aBTOp OOYCJIOBIUBAET CIIETYIOMIAMI
00BEKTHUBHBIMU (pakTOpaMu: 3aKOHOJA-
TeNbHAsl OINPEIEIICHHOCTh IPOIeCcCyalb-
HOTO CTaTyca YCHJIMBAeT 3allUTy Majo-
JIETHUX JIMI B KPUMHHAJIBHOM MpOLIECcCce
(BO3MOXKHOCTh  TIOJIb30BAHHS YCIyraMH
aJIBOKara U TOMY MOAO0OHOE); TapaHTHPY-
€T OCBEJOMJICHHOCTh O HAJJIECKAIINX UM
MpaBax; BO3MOXXHOCTh NMPUMCHEHHUS Me-
POTIPUATHIA BIUSHUS KaK K MAJIOJIETHEMY
JIUITY, KOTOPOE COBEPILIIIIO OOIIECTBEHHO
oItacHOe JesTHUE, TaK U K ero pOANUTEINSIM
WA JTUIaM, KOTOPBIE €T0 3aMeNIaloT; BO3-
MOXXHOCTB pPeIlIeHHs BOIIpOca 0 BO3Mellle-
HUM TOCTPaIaBIINM Bpe/a, HAHECEHHOTO
COBEpILCHUEM MAJIOJIETHUM JIUIIOM 00-
IECTBEHHO omacHoro aesHus [3, c. 83].
[IpoOnemy HEOOXOAMMOCTH OIPEACICHUS
B KPUMHHAJIBHOM MPOIECCYaTbHOM 3aKO-
HOJATENbCTBE MPOIIECCYaTbHOTO CTaryca
paccMmarpuBaeMoOil KaTETOPUH JIMIL BBIJIC-
nsiet H. Kazapenko, ykasbiBasi, 4TO JHUIIO,
OTHOCHTEIILHO KOTOPOTO OCYIIECTBIISIOT-
Csl CIIEICTBEHHBIE IEWUCTBHSI, HAIPaBJICH-
HBbIE Ha YCTaHOBJIICHHE CTETIEHH ero Mpu-
YaCTHOCTH K COBEPILIEHUIO IPOTUBOIPAB-
HBIX OOLICCTBEHHO OMNACHBIX JICSHUH,
3aWHTEPECOBAHO B BBIBOAAX paccielo-
BaHMs, a IOTOMY OHO WJIM €ro 3aKOHHBIE
MPEACTAaBUTENN XOTEeIH OBl MOJAaTh XOJa-
TalCTBO O JAOMpOCE CBHIETENEH, HAacTau-
BaTh Ha MPOBEACHUU dKCHepTH3. B 10 *e
BpeMS B YTOJIOBHO-TIPOIIECCYaIbHOM 3a-
KOHOJIATETILCTBE Y CBUCTEINS, B KAUECTBE
KOTOPOTO 3TO JIMIO MO OONbIIel YacTh
MIPUBIIEKACTCS B YTOJIOBHBIN MpOIieCC, HET
TaKMX MPaB, a OTKA3aTh JIUIY B OCYIIECT-

BJICHUHU TAaKUX I[IPaB 3HA4YMWJIO OBl JMIIUTH
BO3MO)XHOCTH €T0 M €ro 3aKOHHOTO Ipe/-
CTaBUTEJIS JI0Ka3bIBaTh CBOK HENPUYACT-
HOCTh K COBEPLICHHIO IPOTHUBOIPABHBIX
neuctswii [4, c. 122].

Ha menecooOpa3HOCTh BbIACICHUS B
YTOJIOBHOM OCYIIECTBICHHU CaMOCTOSI-
TENBHOTO TIPaBOBOTO CTaTyca HECOBEp-
[IEHHOJIETHUX, OTHOCHTENHHO KOTOPBIX
MpeayCMaTpuBaeTCsl NPHMEHEHHEe MpH-
HYIUTEIBHBIX Mep BOCIIUTATENFHOTO Xa-
pakrepa, ykasbiBaroT Takxke Y.C. KoBHa
[3, c. 8], A.b. Pomanrok [5, c. 4].

Takum o0Opa3om, aHanNM3 AEHCTBYIO-
IIEr0 yroJIOBHOTO MPOLECCYaIbHOTO 3a-
KOHOJIaTeJIbCTBA M HAyYHOW JIMTEpaTyphbl
YKa3bIBaeT Ha HEOOXOJMMOCTh 3aKperie-
HUSL CaMOCTOSITEIFHOTO MpOLEecCyallb-
HOTO CTaTyca JIHIA, KOTOPOE COBEPIIIIIO
YTOJIOBHOE IpPaBOHApPYIICHNE A0 JOCTH-
JKEHUsI BO3pacTa, ¢ KOTOPOTO HACTYIIaeT
YTOJIOBHAsE OTBETCTBEHHOCTbH, OIPEEITNB
mpaBa ¥ 00s3aHHOCTH Takoro yuna. [Ipu
3TOM CJICZIyeT OINPEeeIIUTh KPUTEPUH NPHU-
00peTeHNs! HECOBEPLIEHHOJIETHUM JINLIOM
COOTBETCTBYIOILIETO IPAaBOBOIO CTaTyca.
V.C. KoBHa cuuTaet, 4TO MO aHAJOTHH C
MI0/103PEBAEMBIM JIHIIOM, KOTOPOE COBEp-
IIWIO OOIIECTBEHHO ONAcHOE JesHHE B
Bo3pacte ot 11 jer u 10 JOCTIKeHNS BO3-
pacrta, ¢ KOTOPOTO HACTYMaeT YTrOJOBHAst
OTBETCTBEHHOCTb, JIOJDKHO CIUTATHCS Ma-
JIOJIETHEE JIAI0, KOTOPOE 3aJepKaHo II0
MOJO3PEHHUIO B COBEPIICHHUHU IPECTyILIe-
Hust. [Ipu 5TOM mpaBa TakoMy JIHILy, €ro
3aKOHHOMY IIPEICTABUTENIO, 3ALIUTHUKY
JIOJDKHBI OBITH pa3bsCHEHHBIE B IPOTO-
KoJie 3aziep>kanusi. Kpome toro, Ob110 ObI
JIOTHYHO, eclii Obl K TakuM junam YIIK
YKpauHBl OTHOCHJI TaKXKe Te€X MajoJeT-
HUX B Bo3pacte oT 11 jer u 1o gocTmxke-
HUSI BO3PACTa, ¢ KOTOPOTO HACTYTAET yro-
JIOBHAsI OTBETCTBEHHOCTh, OTHOCHUTEIILHO
KOTOPBIX HMMEETCsl JOCTAaTOYHO JIaHHBIX,
9TOOBI CUHMTAaTh UX HMPUYACTHBIMH K CO-
BEPIICHUIO OOIIECTBEHHO OMACHOTO Jiesi-
HuA 3, c. 82].

HecoBepieHHOIETHUM B yrOJOBHOM
MPOU3BOJICTBE OTHOCHUTEIBHO IPHMEHE-
HHS PUHYAUTEIbHBIX MEpP BOCIHTATEIb-
HOT'O Xapakrepa SBJSETCs JIULO, KOTOpoe
MOCJIE JOCTH)KEHUS OAMHHAIATHIETHETO
BO3pacTa K JOCTHXKEHHUIO BO3pacTa, C KO-
TOPOTO MOXKET HACTyNaTh YTOJOBHAS OT-
BETCTBEHHOCTb, COBEPLIMIO OOLIECTBEH-
HO OITacHOE JesHHEe, KOTOpOe MOATANaeT
IO/ IPU3HAKY JAESHUS, TIPEIyCMOTPEHHO-
r0 3aKOHOM YKpauHbl 00 YrOJIOBHOH OT-
BETCTBEHHOCTH.



CumuraeM LenecooOpasHbIM  OIpesie-
Tk B AerictyromeM YIIK Ykpauns! cie-
JyIOILIMe NpaBa HECOBEPIICHHOJIETHETO B
YIOJIOBHOM OCYILECTBICHUH OTHOCHTEIb-
HO NPUMEHEHUs MPUHYIUTENBHBIX Mepo-
MPUSITUH BOCIIUTATENILHOTO XapaKTepa:

1) 3HaTh, OTHOCUTENFHO COBEPIIICHUS
Kakoro OOIIECTBEHHO OMACHOTO AESHHS
OCYIIECTBIISETCS IIPOU3BOACTBO;

2) OBITH YETKO M CBOEBPEMEHHO I10-
CTaBJICHHBIM B H3BECTHOCTH O CBOWX Tpa-
BaX, a TAK)Ke TOJYYUTh UX Pa3bsCHEHUE B
cily4ae HeoOXOIMMOCTH;

3) MMeTh 3alIMTHUKA M 3aKOHHOTO
HpeJICTaBUTEIIS;

4) He rOBOpUTH HHU4YEro 00 oOIe-
CTBEHHO OINACHOM JICSIHUM WM B JIIOOOMH
MOMEHT OTKa3aThCs OTBEUATh HA BOIPOC;

5) naBate OOBSCHEHHE, IOKA3aHHE
OTHOCHTETIPHO OOIIECTBEHHO OITaCHOTO
JIeSTHUS UTH B JII000H MOMEHT OTKa3aThCst
WX J1aBaTh;

6) cobuparh W TOmaBaTh ClieNOBaTe-
0, TPOKYPOPY, CJIEICTBEHHOMY CyIbe
JI0Ka3aTesbCTBa;

7) IpUHUMATb Y4acTHe B IPOBEACHUU
MPOLECCYabHBIX ACHCTBUI;

8) BO BpeMs MpoBeieHHMs MpoLeccy-
aJbHBIX JIEHCTBUM 3a7aBaTh BOMPOCHI,
JIeNIaTh 3aMEYaHHus OTHOCHTEIIFHO MOPSiA-
Ka MPOBEACHUSI IEUCTBUM, KOTOPBIE 3aHO-
CSITCS B TIPOTOKOIT;

9) TpPUMEHSTH B COOTBETCTBUH C
TpeboBanmsaMu Konekca TexHHYecKne
CpeAcTBa TIPH TPOBEISHWU IPOLECCY-
AJIBbHBIX JICHCTBUH, B KOTOPBIX OH IPHHU-
Mmaer yuacrue. CienoBarens, IPOKypop,
CIIC/ICTBEHHBIH Cy/bsl, Cyll UMEIOT MPaBO
3alpeTUTh IPUMEHEHHE TEeXHHYECKUX
CPEIICTB C LIeNbI0 HepasMIalleHHs CBeJie-
HUH, KOTOpBIE CONIEpKaT TailHy, OXpaHs-
€MYIO 3aKOHOM WJIM KacaloTCsl MHTUMHOM
JKU3HHM JIAIA, O 9Y€M BBIHOCHUTCS MOTHBH-
pPOBaHHOE TIOCTAHOBJICHHE (TTOCTAHOBIIE-
HUE);

10) nmomaBate XomaTaiicTBO O HpOBe-
JIEHAW TPOILECCYalbHBIX NEeHCTBHUH, 00
obecrieueHn cOoOCTBEHHOI Oe3omacHo-
CTH, WICHOB CBOCH CEMbH, COOCTBEHHO-
CTH M T.IL;

11) 3aABAATH OTBOJBI,

12) 3HAaKOMUTBCSL ¢ MaTepHaIaMu J10-
CynmeOHOro paccieaoBaHus;

13) momyuare KONMMH MPOIECCYyalb-
HBIX JOKYMEHTOB M IHCHMEHHBIE CO00-
IIEHS,;

14) oGkanoBarh pemieHue, AeHCTBHA
1 0e31esATeTbHOCTD CIIEIOBATENS, IPOKY-
popa, CIeCTBEHHOTO CYIbH;

15) TpebGoBarh Bo3MelIeHUs yiepoOa,
HAHECEHHOTO HE3aKOHHBIMHU PEILCHUSIMH,
JNEHCTBUSMU WIH O€3/1esITeIbHOCTBIO Op-
raHa, KOTOPbI OCYIIECTBIISIET OIEePaTHB-
HO-PO3BICKHYIO JIeSITENIbHOCTh, NOCYAe0-
HOE pacclielOBaHue, HPOKYpaTypbl WX
Cyla, B TIOPSJIKE, OTIPE/ICIICHHOM 3aKOHOM;

16) moIB30BaTHCSI POAHBIM SI3BIKOM,
HOJIy4aTh KOIMH IIPOLECCYalbHBIX J0-
KYMEHTOB POJHBIM WIIH JPYTHUM SI3BIKOM,
KOTOPBIM OH BIIAJICET, ¥ TIPH HEOOXOAUMO-
CTH TI0JIb30BAThCS yCIyraMu NepeBOJYH-
Ka 3a CYeT roCy/1apCTBa;

17) TpeboBars MPOBEPKU CYIOM Ipa-
BOMEPHOCTH IIOMEILEHUS €ro B IPHEM-
HHK-PACIIPE/ICIIUTEb;

18) 3ammiarecs ApyruMu CpeAcTBa-
MH M crnocobaMu, NpeayCMOTPEHHBIMU
3aKOHOM.

Kpome TOTO, HECOBEPUIIEHHOIETHETO
B YTOJIOBHOM MIPOHM3BOJCTBE OTHOCHTEIIb-
HO IMPUMEHCHHS TNPUHYIUTEIBHBIX MeEp
BOCIIUTATENIFHOTO XapakTepa HeoOXomu-
Mo 00s13aTb: 1) mpUOBIBaTH MO BHI3OBY B
CyI, a B CIIydae HEBO3MOXKHOCTH IIPHOBITH
10 BHI30BY B Ha3HAYEHHbIH CPOK — Mpe-
BapUTEIbHO COOOIINUTH 00 3TOM Cyy;

2) WMCHONHATH OO0S3aHHOCTH, BO3JIO-
JKEHHbIE Ha HEro pelIeHHeM O IpHMeEHe-
HUM Mep 00eCHeYeHHsI YTOJOBHOTO OCY-
IICCTBIICHHUS;

3) NOMYUHATHCS 3aKOHHBIM TpeOOoBa-
HUSM M PacHOpPSDKCHUSIM  CIIEIOBaTels,
MIPOKYpOpa, CIEACTBEHHOTO CY/IbH, Cy/a.

HecoBepiieHHOIETHEMY B YyTOJIOBHOM
HPOU3BOJICTBE OTHOCHTEIBHO IIpHMeE-
HEHUs INPUHYIUTEIbHBIX MEp BOCIMTa-
TEJILHOTO XapakTepa JIOJKHA BPYYaThCs
naMATKa O €ro MpoLeccyanbHbIX HpaBax
U 00s3aHHOCTAX. Takas mamsTKa Takxke
JOJDKHA Bpy4aTbCsi PONUTENSIM WM 3a-
KOHHBIM TPEJCTaBUTEISIM HECOBEpPLICH-
HOJICTHETO.

Omnpeneneane B YIIK  Vikpawuns
NpaB HECOBEPLICHHOJETHET0 B KPHMHU-
HaJlbHOM MPOW3BOJICTBE OTHOCHUTEIBHO
NPUMEHEHHS] TIPUHYIUTEIBHBIX MEp BOC-
MHUTAaTEILHOTO XapaKTepa BBI3bIBAECT He-
00XOAMMOCTb OINpEAEIeHUs MOMEHTa, C
KOTOPOTO TaKHe HpaBa MOTYT ObITh pea-
JIM30BaHbl, & HECOBEPILCHHOJIICTHUH MpU-
oOperaeT cTaryc JIMLA, OTHOCHUTEIBbHO
KOTOPOTO OCYILECTBIISIETCS IPOU3BOJICTBO
[0 COBEPIICHUIO OOIIECTBEHHO OIACHOTO
nesHus. CuutaeM HEOOXOIMMBIM Ompe-
JIeJICHAE B YTOJIOBHOM IPOIIECCYaIEHOM
3aKOHOJATENILCTBE CTaTyca TaKOro HECO-
BEpIICHHOJIETHET0 KaKk CyObeKTa yroioB-
HOro mporiecca. 1103TOMy MpPH HATHYHA
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B OCYIIECTBIICHHU JOCTATOYHBIX JIOKa3a-
TEJIbCTB, KOTOPBIE YKa3bIBAIOT HAa COBEp-
LICHHEe OOIIeCTBEHHO OMACHOTO IESHUS
JIMIIOM B BO3PAcTe OT OJMHHA/ILIATH JIET 10
JOCTIDKEHUS BO3PACTA, C KOTOPOTO MOXKET
HACTYIaTb YrOJIOBHAas OTBETCTBEHHOCTb,
LeNnecoo0pasHbIM SIBIISIETCSl COOOILEHUE
TaKOMY JIMIy WJIM €ro 3aKOHHBIM Mpel-
CTaBUTENIIM O TNPUOOPETEHUH COOTBET-
CTBYIOILIETO CTATyCa B YTOJIOBHOM IIPOH3-
BOJICTBE, KOTOPBIi Oy/IeT Crioco6CTBOBAT
o0ecIeueHHIo peatn3aliy Ipas JIHUIA.

HocyneOHoe pacciefoBaHde B yro-
JIOBHOM TPOM3BOJACTBE OTHOCHUTEIHHO
MPUMEHEHUs]  NPUHYIUTENBHBIX  Mep
BOCIIMTATENFHOTO XapakTepa OCYIIecT-
BISIETCSl COIVIACHO TIpaBHJIaM, IpeIyc-
motpeHHbIM YIIK Vkpanubl, ¢ yderom
0COOEHHOCTEH  OCYyIEeCTBICHUS, O0Y-
CIIOBJICHHBIX BO3PacTOM HECOBEPLICHHO-
aerHero. Crnenyer ormeruts, uro C. bra-
rogup, 3. CMUTHEHKO CUMTAIOT Helelne-
COO0pa3HBIM MPOBEICHUE J0CYNeOHOrO
paccienoBaHus IO JieNaM NpU y4acTUH
MAaJIONIETHUX JinI oT 11 JieT 1o ucrmoiHe-
HUS BO3pacTa, ¢ KOTOPOTO HACTYMAeT yro-
JIOBHAsl OTBETCTBEHHOCTb, YKAa3bIBasi, YTO
MpoIeaypa J0CYIeOHOTO PacCIeI0BaHUI
HETraTUBHO BJIMSET HA TMCUXUKY HECOBEP-
LICHHOJIETHUX B 3TOM BO3pacTe, U Hpel-
JaraloT UCKIIOYUTEIBHO CyneOHOe pac-
CMOTpEHHE MAaTepHajJoB O MPUMEHEHHU
MIPUHYAUTENBHBIX MEP BOCIUTATEIBHOTO
XapakTepa B CIEHHAIbHO CO3/IaHHBIX
Cydax Mo JefiaM HECOBEPIICHHOJIETHUX
[6, c. 45]. Cuuraem Takyro HO3UIHIO HE-
00OCHOBaHHO#, BeAb U NPUMECHEHHS
MPUHYIUTEIBHBIX MEp BOCIHUTATENILHO-
IO XapakTepa M BbIOOpa MX BHIA CYIOM
JIOJDKHBI OBITh BBISCHEHBI 00CTOSITEBCTBA
COBEpILICHUS OOIECTBEHHO OMACHOTO Jie-
SIHUSL U JIULIO HECOBEPIICHHOJIETHEr0, YTO
00yCIIOBIMBaEeT HEOOXOMUMOCTh  IPO-
BEJCHUS IpOLECCYyalbHbIX IEHCTBUHA B
Tpeaenax JoCyAeOHOTO pacciemoBaHus.
Kpome TOro, B mpezmenax moCyAeOHOTO
pacciieoBaHusI MOXET OBITH YCTAHOBJIE-
HO HaJIMYWe B3POCIBIX HOJACTpeKareneit
W COyYaCTHUKOB YTOJIOBHOTO IpaBOHApY-
LICHUS], YTO BO3MOXKHO B Mpefenax A0Cy-
JeOHOTO pacClieIOBaHMsL.

B koHTekcTe uccienoBaHUS IMPaBoO-
BOTO CTaTyca JIui[a, KOTOpOe He AOCTUTIIO
BO3pacTa YroJIOBHOI OTBETCTBEHHOCTH,
cleqyeT oOpaTUTh BHUMaHME TaKKe Ha
peann3annio HHCTHTYTa OTKPBITHS Mare-
pHAJIOB YTOJIOBHOTO MPOU3BOJICTBA B TPO-
H3BOJICTBE OTHOCHTEJBHO IPUMCHCHHUS
MIPUHYANTENBHBIX MEP BOCIUTATEIBHOTO
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xapakrepa. OOs3aHHOCTb CTOPOH BbITE-
KaeT M3 OOLIMX HPHHIMIIOB YTOJIOBHOTO
IIPOU3BO/ICTBA, B YaCTHOCTH, M3 CYIIHO-
CTH TPHUHLUIIOB MNPE3YMIILUH HEBUHO-
BHOCTH M OOECIEUEeHHUs JO0Ka3aHHOCTH
BuHHI [7, c. 232]. C.O. KoBansayk oT™me-
YaeT, YTO MOCJIEIOBATEIIFHOE BHEAPCHUE
MPUHIAIIA COCTS3aTENbHOCTH CTOPOH B
YTOJIOBHOE CYJOIIPOU3BOJCTBO 00YCIIOBU-
110 3akperieHne B HoBoM YIIK Vkpaunst
HOPM, KOTOpBIE PETYIHPYIOT MpOIECcCy-
QJIBHBIA MOPANOK OTKPBITUS MaTepUasioB
YIOJIOBHOTO Ipou3BoicTBa [8, c. 194].
A.B. CanuH yka3bIBaeT, 4TO IMpPOLECCY-
aJIbHas IeSTENILHOCTh MIPOKYpOpa BO Bpe-
M$1 OTKPBITUSI MAaTEPHAJIOB IPYrOl CTOPO-
HE SIBISIETCS TPOM3BOJHOW OT peajin3a-
LU TaKUX HNPUHINIOB, KaK 3aKOHHOCTH,
COCTS3aTENBHOCTE U PAaBEHCTBO CTOPOH
YTOJIOBHOTO ITPOM3BOACTBA [9, ¢. 92].
CTOUT OTMETHUTH, YTO HOPMBI O3Ha-
KOMJIEHHSI C MarepualaMH YIroJOBHOTO
nena OsUTH TpexycMoTpeHsl eme B YIIK
Vkpannsl 1960 roma. OmHako B coBpe-
MEHHOM BHJIC HHCTUTYT OTKDBITHS Mare-
pHAJIOB YTOJIOBHOTO IIPOM3BOJCTBA JpY-
roit cropoHe ObLI BBEJCH B YTOJOBHBII
npouecc ¢ npuHsatueM YIIK VYkpaunst
2012 rona. beuta cyniecTBeHHO U3MEHEHA
MPOIEAypa peaau3aluy IpaB CTOPOH Ha
03HAKOMJIEHHE C MaTepHajaMy yTOJIOBHO-
TO ITPOM3BOJICTBA: BIIEPBEIE B OTEUECTBEH-
HOM 3aKOHOJATEIhCTBE OBUIO TPETyCMO-
TPEHO IPaBO MPOKypopa Ha O3HAKOMIIE-
HUE C MarephajlaMH CTOPOHBI 3allIWTHI,
YTO CTaJl0 pPEAJbHbIM YTBEP)KACHUEM
npuHuuna cocrazarenpnoctd. H.C. Typ-
KOT CIIPAaBEJIMBO YKa3bIBAET, YTO B HACTO-
siiee BpeMsl JEHCTBYIOIas Hpouenypa
OTKpBITHS CTOPOHAM COOpaHHBIX JI0Ka3a-
TENbCTB KaK TAaKUX, KOTOPbIE OOBUHSIOT
WIH OIpPABABIBAIOT JIMIO B COBEPIICHUN
YTOJIOBHOTO IIPAaBOHAPYIIECHUS, SBISIETCS
3¢ PEKTUBHOMN U CIPABEIIUBOM, TTOCKOITb-
Ky elle Ha dTame JOoCyAeOHOro pacciie-
JIOBAaHMS TO3BOJISIET CTOpPOHAM: a) O3Ha-
KOMHUTBCS C HMEIONIMMHUCS JO0Ka3aTellb-
cTBaMH; 0) MOATOTOBHUTHCS K CylneOHOMY
IIPOU3BOZICTBY HE TOJBKO (hOpMasIbHO, HO
U 1IeJIeyCTPEMIICHHO; B) U30paTh TAKTHKY
y4yacTHs B CyJie; I') CHPOrHO3UPOBATh BO3-
MOXHBIE cyneOHble cuTyauuu. JleitcTByst
TaKkuM 00pa3oM, MPOKypop OyaeT UMeTh
BO3MOXKHOCTb OoJ1ee Mpo(heCCHOHATIBHO U
3¢ GEKTUBHO OTCTaUBaTh CBOIO MO3UITHIO
B Cyld€ M JOJDKHBIM 00pasoM MOArOTO-
BHUTBCA K CyAeOHBIM nebaram [7, c. 232].
BaxxHoll HOBEIOH HHCTUTYTa OT-
KpBITUSI MaTepUalioB YTOJIOBHOTO IIPO-

U3BOJICTBA CTAJI0 PACLIMPEHHE NEepeyHs
cilyyaeB Takoro OTKpbITHS. CoriacHo
VIIK VYkpaunst 1960 roga ¢ marepua-
JIaM{ YTOJIOBHOTO JIeJIa BO3MOXKHO OBLIO
03HAKOMHTBCS JIMIIb B CIydae Halpas-
JIEHUsI IPOKYpOPOM B CyJ OOBHHUTEINb-
Horo 3axutodeHus. [eictByromuit YIIK
VYKpauHBI IIpeayCMaTpuBaeT OTKPBITHE
MaTepHajoB YTOJOBHOTO IPOU3BOJCTBA
B CJIy4ae COCTaBJICHUS OOBHHHUTEIHHOTO
aKTa, XoJaTraicTBa O NMPUMEHEHHH TpH-
HYIUTEIbHBIX MEPONPUATUH MeIULNH-
CKOT0 WJIM BOCIIMTAaTEJILHOTO XapakKrepa.
0.0. Topbac mo 3TOMy MOBOAY YKa3bl-
BAeT, 4YTO 3aKOHOAATEIb 3HAYUTEIbHO
YIYUIIWI TPOLECCyaabHOE IOJIOKEHHE
YYaCTHUKOB YTOJIOBHOTO Ipolecca Iy-
TEM IPEAOCTABICHUS UM JJOKA3aTeNbCTB,
KOTOPBIMH OOOCHOBBIBACTCSI INPHMEHE-
HUEC TIPUHYIUTEIBHBIX MEPONpPHUSATHI
MEIHWIUHCKOTO WJIH BOCIUTATEIHHOTO
xapaktepa [10, c. 160].
BoiBoabl. ClieoBaresbHO,
Basl BBILICU3JIOKEHHOE, TIPUXOAUM K BbI-
BOZy O HEOOXOIMMOCTH OHpeeeHHs
OT/IEJIHOTO  IIPOLIECCYAIbHOTO  CTaTyca
JIMLa, KOTOPOE COBEPLIMJIO YrOJOBHOE
IpaBOHAPYyLIEHHUE K JOCTHKEHUIO BO3PAC-
Ta, C KOTOPOTO HACTYMAeT yrojoBHas OT-
BETCTBEHHOCTb, C ONpEAEICHHEM IpaB U
00s13aHHOCTEN YKAa3aHHOTO JIHIIA.
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CPABHUMTEJIbBHASA XAPAKTEPUCTHUKA
HEKOTOPBIX AIMUHUCTPATUBHO-ITPABOBBIX
N KPUMHNHAJIBHO-ITPABOBBIX TEPMHWHOB

Ouasra KOJIIOUIEBA,

MIIAQ/ILIN HAY4HBI COTPYAHUK Kadeapbl a AIMUHUCTPATUBHOTO MpaBa U mpoiecca

WucruryTa myGIMyHOTO IpaBa

Summary

The article is devoted to the issues of the definition of certain legal and administrative and criminal-legal terms. The analysis of
research publications allowed the authors to select and systematize a number of concepts described in recent scientific research. They
include the following expressions: ,,term”, ,,theft” and ,,stealing”. The paper analyses the most common ways in which these terms can
enter research vocabulary. The paper also examines the most disputable aspects of the usage of introduced concepts. A special feature
of this paper is giving definitions of ,term”, ,,theft” and ,,stealing” and their interpretations that the authors compiled using recent

research publications.

Key words: embezzlement, term, terminology, short, theft, information interaction, stealing.

AHHOTaIUA

B crarbe paccMOTpeHbI Ipo0IIeMbl, CBA3aHHBIC C OIPE/IENICHUEM HEKOTOPBIX aJMUHHUCTPATHBHO-IIPABOBBIX U KPUMUHAIBHO-IIPa-
BOBBIX TEPMHUHOB. AHQJIN3 HAYYHOW JINTEpPaTyphl MMO3BOIMI OTOOpAaTh M CHCTEMATH3WPOBATh PsA MOHSATHH, ONMHMCAHHBIX B HAyYHBIX
HCCIIEIOBAHUSX MOCIeIHUX JIeT. CpeliM HUX «TePMUH», «KPAXa» U «XHIIeHHe». B cTaTbe nmpoaHann3npoBaHbsl Hanboee pacrpocrpa-
HEHHbIC ITyTH BKJIIOYCHUS B HAy4YHBIH 000POT JaHHBIX TEPMUHOB. Takke B CTaTbe pacCMaTpPUBAIOTCS HanboJiee OCTPhIE U JUCKYCCHU-
OHHBIE BOTIPOCHI N3JIOKEHUS JAHHBIX TePMUHOB. OCOOCHHOCTBIO CTAThH SBISETCS TO, UYTO aBTOPOM Ha OCHOBE aHANIM3a aKTyaJbHOM
Hay4YHOI JTUTepaTypsl aHO ONpEAEIEeHHE OHITUN «TEPMUHY», «XUILEHHUEY» U «METIKOE XUIICHUEY.

KiroueBbie cjioBa: XUIEHNE, TEPMUH, OXHUIIEHHE, TEPMUHOCUCTEMA, KPATKOCTh, Kpaka, MH(OPMALIOHHOE B3aUMO/ICHCTBHE.

]:[OCTaHOBKa npodaemsl. Ceron-
HS1 0Y€HBb OCTPO CTOMT Ipobiiema
000CHOBaHUS HAyYHBIX TEPMUHOB. J{MHa-
MHUYECKOE DPa3BUTHE HAYKH TOPOXKIAET
MOTPEOHOCTh B PEHICHUH TEPMHHOJIOTH-
YeCKHUX 3a/1a4 U CO3IaHHUH MOJIHOTO U TOY-
HOTO TIOHMMAaHHS TEPMHHOJIOTHIECKHAX
nousTuid. Kak pesynbrar, coBpeMeHHEIE
HCCIIEIOBATENN CTOIKHYJIIHCE C PSIIOM BO-
MPOCOB, KOTOPBIE HEOOXOIMMO PELIHTH,
OT 3TOTO 3aBUCHUT COBEPLICHCTBOBAHUE U
ONTUMHM3ALMS MIPOIIECCOB HAYyYHOTo 00-
LICHUA B CaMOM ILIHUPOKOM CMBICIIE 3TUX
CJIOB: OT LIKOJIBHOTO M By30BCKOTO MPEMO-
aBaHUS JHUHTBUCTHYCCKUX IUCIUILINH
0 TEPMHHOJIOTHYECKOTO 00ecredeHus
HOBBIX SI3BIKOBEIUCCKUX KOHIICTIIIHIA.

AKTYaJlbHOCTh TeMbI HCCJIe10Ba-
HHSI TIOITBEP)KIAETCSI CTENEHBI0 Hepac-
KPBITOCTH BHIOPaHHOM TEMBI, TaK KakK He-
KOTOpBIE€ aAMHUHUCTPAaTUBHO-IIPABOBBIE U
KPUMHUHAJIbHO-IIPABOBbIE TEPMHUHBI HMe-
FOT HEYETKOE 00O03HAYEHHE, YTO MOXKET
cTaTh MPUYUHON HENPaBUIIBHOTO MpHUMe-
HEHHS 3aKOHa.

Cocrosinue ucciaenoBanusi. Vccie-
IOBaHMEM JaHHON MpOOJIeMaTHKU 3aHH-
Manuch cnenyromue yuéneie: E.B. Cas-
kuH, JI.B. XmypoB, B.M. CemeHoB,
A.B. Jlemos, U.A. Tlonos. OnHako, He-
CMOTps Ha 3HAYNUTEIHHBIA BKIIAJ yKa3aH-
HBIX YYEHBIX B MCCIIEIOBAaHNH JaHHBIX Ha-
YYHBIX TIPOOJIEeM, UCCIIeOBaTeNIn He TIPO-

BOJIMJIM CPAaBHUTENBHYIO XapaKTEPUCTUKY
HEKOTOPBIX aJMUHHUCTPATHBHO-IIPABOBBIX
U KPHMMHHAJIBHO-NIPABOBBIX TEPMHMHOB, a
usy4yanaun Oojiee IMPOKHUE, CHELMAIbHBIE
WM CMEXXHBIE aKTyaJlbHbIE BOIIPOCHI.

Henp crarbm 3aKio4aeTCd B TOM,
4TOOBI Ha OCHOBE aHAIM3a JEPHBALOH-
HBIX ¥ CEMaHTUYECKU (hyHKIMOHAIBHBIX
aCIIeKTOB HEKOTOPBIX ~aJAMHHHUCTPATUB-
HO-TIPAaBOBBIX M KPUMUHAIBHO-IIPABOBBIX
TEPMUHOB PACKPBITH CYTh U OCOOEHHOCTH
JAHHBIX TEPMUHOB.

M3j10:xeHne 0CHOBHOTO MaTepHaJa.
be3 cepre3Horo obpareHus Kk npodiaemam
TEPMHHOJIOTUYECKOH PabOThl HEMBICIUMO
pelIeHre HY O/THOM Hay4yHOM M MeToanYe-
cKoit 3aaauu [6, c. 359].

Cy1ecTByeT npaBHIbHAsA MBICIb, YTO
TEpMHH JOJDKEH OTBEYaTh TaKUM Tpebo-
BaHMAM: KPAaTKOCTh M TOYHOCTB; OJHO-
3HAYHOCTh; MOTHBHPOBAHHOCTB; IIPOCTO-
Ta; COIIaCOBaHHME C JPYTMMH HMEIOIIH-
MHCS B TEPMUHOCHCTEME TEPMUHAMM, T.€.
CHCTEMHOCTS [1; 2].

ITo muenmro I'.T'. XakumoBa, TepMUH —
9TO €AMHMIA JEKCHIECKOH CUCTEMBI SI3bI-
Ka, KOTOpas HMeeT O0coOble NPH3HAKY,
NO3BOJIAIOIIME Pa3jinyaTh TEPMUH U He-
TepMuH. B nensx aHanuMsza BHYTPEHHMX
CBOICTB TEPMHHA €T0 U3Y4aloT B paMKaxX
pealbHO  CYyMIECTBYIOIIUX OOLIHOCTEH
€IMHML, TEPMHHOJOIMYECKHX CHUCTEM,
00CITy)KUBAIOIINX OTACNbHBIE OTPACIH

3HaHUil. B COBPEMEHHOM SI3BIKO3HAHUH
TaKHe CBOMCTBA TEPMHHA BKJIIOYAIOT: CO-
OTBETCTBUE TEPMHHY IIOHATHS WIN KOH-
LienTa B CO3HAHUM €ro HOCHTENs, INpH-
HAJUIKHOCTh TEPMHHA K CIELHAIBHOM
obnactu 3HaHHSA, JePUHUTUBHOCTD, TOY-
HOCTb 3Ha4€HMs, KOHTEKCTyaJlbHasi He3a-
BHUCHMOCTb (B IpeAenax TeMaTHYeCKOro
TEKCTa), CHCTEMHOCTh, HOMHHATHBHOCTb,
OTCYTCTBHE SKCIPECCUH U CTHIINCTHYE-
CKasg HEWTPaIbHOCTH,
HBIIl XapakTep W MOCTOSHCTBO B pEUH
[18, c. 1136].

Kak yrBepxmaer }0.B. CnoxeHkHH,
TEPMUH B  CHCTEMHO-CEMaHTHYECKOM
IUIAHE  XapaKTepu3yerTcs  O4YEBUIHOH
cneuudukoii: 1) oOs3aTenbHOW U Hero-
CPEICTBEHHOIl COOTHECEHHOCTBIO Tep-
MHHOJIOTHYECKOTO 3HaKa C IIOHATHEM;
2) OOHO3HAYHOCTBIO WIIM, IO KpaiHeil
Mepe, TCHACHIUEH K Hell; 3) SMOIMOHAIb-
HO-DKCIPECCUBHOU HEUTPaJIbHOCTHIO;
4) cucremHocThio. HecMOTpsi Ha MHOTO-
JICTHIOK JTUCKYCCHIO TI0 3THUM acleKTam
TEpMHUHA B COBPEMEHHOW TEOPHUH SI3HIKOB
JUIS CHIELMANIBHBIX 1IeNeil HeT eIMHCTBa
MHEHHH, 0COOEHHO B BOIPOCAX CHCTEM-
HBIX M BHECHCTEMHBIX OTHOLICHUH cIie-
LMAJbHBIX 3HAKOB, B TOM YHCIIC U BapHa-
TuBHBIX [19, c. 7].

Ha ocHoBanuun
MOXXHO CZENaTh BBIBOJ, YTO TEPMHH Xa-
pakTepuzyeTcss OOIIMMH  MOHSTHSIMH,

[eJICHAIIpaBJICH-

BBIIICCKAa3aHHOI'O
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TaKUMH KakK: TOYHOCTb, CHCTEMHOCTb,
OHO3HAYHOCTh, JKCIPECCHBHAsI HEW-
TPaNBHOCTh, a TAKXKE PSIOM Crenudu-
YECKHX IOHSATHH: KPaTKOCTh, MPOCTOTA,
motuBupoBanHocThb ([1.C. Jlorre), nedu-
HUTHBHOCTh, KOHTEKCTyallbHas HE3aBU-
CHMOCTh, HOMUHATUBHOCTH, HEHUTpalb-
Hocth (['I. XakwmmoBa), COOTHOIIEHUE
TEPMHUHOJIOTHIECKOTO 3HAKa C HOHITHEM
(¥O.B. Cnoxenkun).

3acayXuBaroT BHUMaHHsA U Ooiee
MOAPOOHOTO  HCCIIENOBAaHUSI  TEPMUHBI
«Kpakay, «XHIICHUE», «IOXUIICHHUEY,
«MEJIKOE XWILEHHE», TaK KaK OIHOW U3
akTyanbHbIX 3a1ad  OcoOeHHOW dacTH
VYroI0BHOTO KOJEKca SIBISIETCS] TpaBOBast
oXxpaHa OTHOLICHUH coOcTBeHHOCTH. Ha
CoJIep)KaHue TPYMIbl HOPM, YCTaHABIH-
BAaIOIIUX OTBETCTBEHHOCTH 32 MPECTYILIC-
HUS TIPOTUB COOCTBEHHOCTH, OOJBIIIOE
BIUSHUE OKa3aJl N3MCHECHHUS B SKOHOMH-
YEeCKHX OTHOIICHHSX, KOTOPHIE POH30ILI-
71 B 00IIIeCTBE: IPUBATU3AIMS COOCTBEH-
HOCTH Ha CpEJICTBAa MPOM3BOJICTBA, IPO-
BO3IJIAIICHHE TMPUHIIMIIA PAaBHON IpaBo-
BOI OXpaHbl BceX (OpM COOCTBEHHOCTH
U ero 3aKperuieHHe B 3aKOHOAATEIbCTBE
[7, c. 263]. OnHako 0Oe3 OJHO3HAYHOTO,
MPABUJILHOTO U MOJHOTO MOHUMAHHSI BbI-
HIEyTOMSHYTHIX TEPMHHOB BO3pacTaer
PHUCK OIMHOOYHOTO MPUMEHEHHS] HOPM
YTOJIOBHOTO U aIMUHUCTPATUBHOTO TpaBa
K BO3HHUKAIOIIAM COIMAILHBIM OTHOIIIC-
HUSIM B O0IIIECTBE.

AHanmu3 TEepMHUHA «Kpaka» II0 Jei-
CTBYIOILIEMY YTOJIOBHOMY 3aKOHOIATEIlb-
CTBY HEpas3pbhIBHO CBS3aH C POIOBBIM IO
OTHOLICHUIO K KpPaXKe TOHITHEM «XHIIIe-
Hue». Creayer OTMETHTh, YTO TEPMHUH
«XUIICHUE» SIBISETCS HE HOBBIM B YIO-
JIOBHOM 3aKOHOJATENbCTBE M YTOJIOBHO-
npaBoBoil goktpuHe. OH ymoTpebsuics
elle B MEPBBIX 3aKOHOMATEIBHBIX aKTaX
PC®CP, ogHako ero moHsATHE 3aKOHOMIA-
TEJIFHO HE pacKphIBAIOCHh. B mocraHOB-
nenuu [Inenyma Bepxosroro Cyna CCCP
Ne 5 or 28 mas 1954 r. yka3pIBasocsh, 4To
«YMBIIUIEHHOE HE3aKOHHOE oOpalieHue
B CBOIO COOCTBEHHOCTH TOCYIApCTBEH-
HOTO U OOIECTBEHHOT0 MMYIIECTBa, He-
3aBUCUMO OT (OpM U CIOCOOOB €ro co-
BEpIICHUS, JODKHO PacCMaTpUBATHCS
Kak xuiieHue». B nanpheitmem [lnenym
Bepxosnoro Cyna CCCP B m. 11 mocra-
HoBiteHUs Ne 4 ot 11 uronst 1972 1. «O cy-
JIeOHOM TIpaKTHKE IO JIeTIaM O XUIICHUSIX
TOCYJapCTBEHHOTO W  OOIIECTBEHHOTO
HMMYIIECTBa» Pa3bSCHUI, YTO XHUIIECHUEM
CleyeT CUYMTaTh HE3aKOHHOE 0e3B03-

ME3J[HOE U3bSTHE FOCYAaPCTBEHHOTO HIIH
0OIECTBEHHOTO HMMYIIECTBA, HMeEIoIIee
LieNIb He3aKOHHOTO 3aBIIaJICHUs rocynap-
CTBEHHBIM WM OOLIECTBEHHBIM HMMYILE-
cTBOM [8, c. 268].

[loHsATHE MOXUIIEHNS, IO CPABHEHUIO
C TIOHATHEM XHINEHHs, OXBaThIBaeT He
moboe XWIIEeHHe, a TOJIBKO COBEpIIae-
MOE€ ITyTE€M H3BATHS U 0OpalieHue TyKo-
ro MMYIIECTBA B IOJIb3y BUHOBHOTO HIIN
NIPYTUX JIUI, ¥ HE BKIIOYaeT oOpamieHne
TAKOro MMYIIECTBA B I10JIb3Y YKa3aHHBIX
JIML, KOTOPOMY HE COITyTCTBYET U3bSTHE
[8, c. 268].

J-p CemeHOB, aHaTU3UPYs HOHATHUS U
NPU3HAKU XUIIECHUS, IPUXOIUT K BHIBOLLY
0 TOM, YTO OIIPEACJICHUE XHUIICHHUS HYXK-
JTaeTcsi B MOAEPHU3AINH TPUMECHUTEIILHO
KaK K €ro OOBEKTHBHBIM, TaK U CyOBeK-
THUBHBIM TPU3HAKaM, €CJIM 3aKOHOAATEIh
OyZzeT u nanee OTHOCHUTH K (popMaMm XHUIIle-
HUSL HE TOJIBKO KPaXKy U rpadesk, HO TaKKe
MOIIICHHUYECTBO, TIPHUCBOCHHE, PacTpaTy
u pas3boii [5, c. 411].

Takum 00pa3oM, Mbl MOJKEM CIEIaTh
BBIBOJI, YTO TEPMUH «KPaXkay CBS3aH C po-
JIOBBIM ITOHSTHEM «XHUILCHUE.

Tax, HarpuMep, B YTOJIOBHOM KOJIEKCE
Poccuiickoii denepannu ynorpeonsercst
TEPMHUH «KPaxay», KOTOPOE OMPEAEIIETCS
KaK TalHOE XHII[EHNE Ty’>KOTO UMYIIECTBa
[3,c. 176].

B T0 xe Bpems Komexc Poccuiickoit
OQenepanun 00 aIMHHHCTPATHBHBIX
MIPaBOHAPYIICHUSAX HCIONIB3yeT TEPMHUH
«MEJIKO€ XHWIIEHHEe)» TYKOr0 MMYIIECTBa
IIyTeM KpaXKH, MOIICHHUYECTBA, IIPUCBO-
€HMS WM PACTPATHI IPHU OTCYTCTBHHU MPH-
3HAKOB MPECTYIUICHUH.

C gapyroii cTOpOHBI, B YTOJIOBHOM
Konexce PO tepMun «xuiienne» ynorpe-
OnsieTcss MO OTHOWICHHIO K TIpeIMeTawm,
HMEIONM 0co0yI0 IIEHHOCTh; SAEPHBIM
MarepuaiaM WIH PaAHOAKTUBHEIM Bellle-
CTBaM; OpYXXHIO, OoempwuriacaM, B3pHIB-
YaThIM BEIIECTBaM U B3PBIBHBIM YCTPOK-
CTBaM; HApKOTHYECKHM CPEICTBAM HIIH
MICUXOTPOIHBIM BEIECTBAM, a TAK)XKe pac-
TEHUSIM, COJEpPXKAIMM HAapKOTHYECKUE
Cpe/CTBa MJIM IICHXOTPOITHbIE BEIIECTBa,
1100 HMX YacTsIM, COAEPIKAIIUM HAapKOTH-
YEeCKHE CPEACTBA WM NCUXOTPOIHBIC Be-
mecTsa [3, c. 133].

Taxke ciemyeT OTMETHUTh, YTO Tep-
MHUH «HOXHUINEHHUE)» NPUMEHIECTCS B KOH-
TEKCTE TOXUINEHHUS YeJOBEeKa, JOKYMEH-
TOB, IITAMIIOB, Nedyarei 00 aKIM3HBIX
MapoK, CHEeIHAIBHBIX MapOK WIIM 3HAKOB
cooTtBeTCcTBHA [3, . 135].

B cBO&M auccepTaliOHHOM HcClle-
noBanuu PynaxoB C.U. numer, 4ro mor-
MaTHYeCKUH aHaJIM3 COCTaBa MPECTyILIe-
HUS, peaycMOTpeHHOro cT. 158 YK PO,
Jla]l OCHOBAHUE JUISl YTBEPXKACHUS O TOM,
YTO MPU COBEPLICHHU KPaXKU OTHOLICHHS
COOCTBEHHOCTH HE SIBIISIIOTCS €IMHCTBEH-
HBIM BHJOM HapyIIaeMbIX OTHOLICHHIA.
B omnpeeneHHbIX CUTYaIMsIX BMECTO HUX
yuiep0d MPUYKHIETCS UHBIM BEIIHBIM OT-
HOIICHUSIM, B CBSI3H C 4YE€M B TpaIuIlH-
OHHOE IpeACTaBIeHHEe 00 00BEeKTe Kpa-
KM KaK 00 OTHOIIEHHUSIX COOCTBEHHOCTH
JIOJKHBI OBITh BHECEHBI KOPPEKTHBBI B
YacTH NPU3HAHHUSA UM HMMYIIECTBEHHBIX
otHomenui [11, c. 180].

ITo muenuto Monrux W.II., moxHO
HaWTH cTaTthd 00 aIMHMHHCTPATHBHBIX
NpaBOHAPYLICHUSAX B OCOOCHHOH wYacTH
nerctpytomero Konexca Poccutickoit de-
Jiepalyy, KOTOphIe BBI3BAIN OBI CTOIBKO
e O)KECTOUCHHBIX HAyYHBIX CIOPOB H
IIUCKYCCHH, CKOJIBKO MX MOPOXKIAET CTa-
T 7.27 («Menkoe xuienue»). U neno
Jlake HE B MHOTOYMCIICHHBIX M3MECHEHHU-
X, BHECEHHbBIX 3aKOHOJATeleM B JHC-
MO3UIMIO PacCMaTPUBAEMON CTaTbd H
B IpUMeYaHue K Hel 3a JBEeHaJuarh JieT
CYILIECTBOBaHHUS OCHOBHOTO HOPMaTHBHO-
IIPaBOBOTO aKTa, PETYIUPYIOLIETO BOMIPO-
Chl aJIMUHUCTPATUBHOM OTBETCTBEHHOCTH
B crpaHe [12, ¢. 177]. Bomnpocsl, kaca-
IOIIMECS MEIKOTO XHWIICHHUS, BBIXOIST
3a paMK{ OTpaciyl aJIMHUHHCTPAaTHBHOTO
npaga, a 10 MHEHHIO HEKOTOPBIX YUCHBIX,
U 332 paMKU IOPHUCIIPYAEHLIHH B LEIIOM,
MOCKOJIbKY JIaK€ CaMO ero omnpeselieHue
3aTparuBaeT acleKThl IOCYIapCTBEHHOTO
CTPOUTEINILCTBA, HANPSAMYIO CBSI3aHHbIE
¢ mpoObnemMoii onpezeneHust oobeMa yro-
JIOBHO-TIPAaBOBOTO IMpUHYkAeHus B Poc-
cum 13, c. 19].

Kak yrBepxknmaer Xwmora B.B., ana-
JIU3 Pa3BUTHS YTOJIOBHOTO 3aKOHOATENb-
CTBa B 00JIACTH YCTAHOBJICHUS YTOJIOBHOM
OTBETCTBEHHOCTH 3a KpaKy IO3BOJISIET
BBIZICIUTD PSAJl XapaKTEPHBIX 3aKOHOMEp-
HOCTEH, NPUCYIIUX Kpaxe Kak crenupu-
4EeCKOMY CIOCO0Y MMYILECTBEHHOTO Ipe-
CTYIUICHHMS:

- OOINBIIMHCTBO 3aMaJHOEBPOIICH-
CKUX TOCYJapCTB B3sUIM B KayecTBe 00-
pasla  yroJoBHO-IIPABOBOTO  3arpera,
YCTaHaBJIMBAIOIIEI0  OTBETCTBEHHOCTb
3a Kpaxy, puMckoe moHsarue furtum, B
pesynbTare 4ero Kpaka paccMaTphBaeT-
csl B IIMPOKOM CMBICIE (KaKk BOPOBCTBO,
MTOXWIIEHNE), U COBPEMEHHOE 3aKOHOJa-
TEJIHCTBO 3alaJHBIX CTpaH HE 3HAET Jie-



JICHUS Ha TalHOE U OTKPBHITOE 3aBiiajie-
HHE 9y>KUM UMYILECTBOM;

- (deHoMeH kpaku uMeeT 0cOOBIi
CMBICII, TAaK KaK YK€ Ha IPOTSHKECHUH 101
roro BpeMeHH, QUrypupysi NpaKTHYECKH
B HEU3MEHHOI OOpHCOBKE, Kpaxku Goiee
JPYTUX NPECTYIUICHUH BIUSIOT Ha Xapak-
TEPUCTHKY MMYLIECTBEHHOW MPECTYMHO-
ctH [9, c. 565].

Uro kacaeTcsl MOHATHS «XHUIIEHHE,
TO B JEUCTBYIONIEM YTOJIOBHOM KOZEKCE
Pecnybnuku Benapyce B 4. 1 npumedaHus
k 1. 25 VK cka3zaHo, 4yTo XHIIeHHeM Oy-
JIET SBIATHCS «3aBJAJICHHUE... TIPABOM Ha
HUMYLECTBOY.

ITo muenuro M.M. BeTomkuHoi, xu-
IIEHHE — 3TO KCOBEPILICHHOE C KOPBICTHOM
LENbI0  MPOTHBONPABHOE OE3BO3ME3-
HOE M3bsITHE U (W) OOpalIeHue dyxKo-
TO MMYIIECTBA, a TakXke NpuoOpeTeHne
IpaBa Ha Yy)XO€ HMMYIIECTBO B IIONB3Y
BHHOBHOTO MJIM JIPYTHX JIHMIL, TPUYHHUB-
mee ymepd COOCTBEHHUKY HIM HHOMY
BJIaJIeIIbIly ATOTO UMymiecTBay [14, c. 11].
@dakTHYeCKd B JAHHOM OIpENEICHUH
NpeJyIaraeTcst TEPMHUH IIPABO Ha UMYILe-
CTBO» PacCMaTpyBaTh KaKk «AMYLIECTBEH-
HOE TIIPaBO» B IPAXKIAHCKO-IPAaBOBOM
NOHMMaHUM. EcCiii B yromoBHOM mpaBse
TPaAUIMOHHO HMYILECTBO ITIOHUMAET-
csl KaK Belllb, TO TOT/Ja MOJ IPaBOM Ha
HMMYIIIECTBO CJEayeT IOHUMATh NPaBo Ha
BEIlb HE B BEI[HO-TIPABOBOM, a B 00s13a-
TEJECTBEHHO-TIPABOBOM CMBICIIE, T.€. KaK
HUMyIIecTBeHHOe TipaBo [15, c. 119].

Jlokrop FOPUANYECKHX HayK
A .B. Illynera npeanaraeT XuiieHue onpe-
JIETATh KaK «COBEPIIEHHOE ¢ KOPBICTHO
LIETbI0 NTPOTHBOINPABHOE OE3BO3ME3THOE
u3bsATHe ®u (WiaKM) OOpallleHHe 4YyKOro
uMmyecTBa (B TOM 4YHMCIE HCIOJNb30Ba-
HHE, MOJYyYeHHE, pa3IalliCHHe, KOIH-
pOBaHHE MHPEIMETOB HHTEIUICKTYaIbHOI
COOCTBEHHOCTH) B ITOJIb3Yy BUHOBHOT'O I
IPYTUX JIUI, MpUIMHUBIIEE ymiepd cod-
CTBEHHHUKY WJIH MHOMY BJIQJICNBILy JTOTO
nmytmecTay [16].

Poccuiickoe 3aKOHOATEIBCTBO HPE-
cTaBisieT coboii enunyto cucremy. [IpaBo-
Basl OIIEHKAa YTOJIOBHO HAaKa3yeMoro XH-
IIEHHS JIOJDKHA OCYLIECTBISTHCS C yue-
TOM aIMUHHUCTPATHUBHO-IIPABOBBIX HOPM O
MEJIKOM XHIIEHHH, YTO TIO3BOJISIET Y4ECTh
ydyacTHe YroJIOBHOTO IpaBa B MEXOTpac-
neBOM B3aumojeiicteuu [17, c. 25].

B yromoBHoM 3akoHonarenscTse Pe-
cnyonukn benapych mox XuieHneMm Io-
HHMAeTCsl yMBIIUICHHOE MHPOTHBOIIPAB-
Hoe Oe3BO3ME3HOE 3aBIafieHUE TY>KUM

MUMYLIECTBOM HJIM IIPABOM Ha HMYILECTBO
C KOPBICTHOH LIeNbI0 MYyTEM KpaXku, rpa-
Oexa, pa300si, BRLIMOTATENILCTBA, MOIIICH-
HUYECTBA, 3JI0YMOTPEOICHUS CITy)KeOHbI-
MH TTOJTHOMOYHSIMH, IPUCBOCHUSL, pacTpa-
THl WM HCIIOJB30BAaHUS KOMIIBIOTEPHOM
TEXHUKH.

B pesynbrare u3y4eHus U CpaBHEHHUS
NPU3HAKOB Pa3INuHbIX (OPM XHUIICHHN B
VK PO ¢ aHanornyHeIMA MPECTYIUIEHHS-
mu B YK OPI' HeobxoquMo caenarhb BbI-
BOX 0 ToM, uto B YK ®PI" He ynomuHa-
eTcsl KOpBICTHAs Lielb KaK MPU3HAK Ipe-
CTYIUICHHS, BMECTO 3TOTO HCIOJb3yeTCs
TaKOW MpPU3HAK, KaK «HAMEpPEHUE Ipu-
CBOMTh HMMYIIECTBO ce0¢ MM TPETHHM
munamy». [Ipu atom ananoruuno YK ®OPT°
HOHSTHE «KOPBICTHASI LIENb» HE HCIOJb-
3yercs Taxoke B YK [lonsmm, BmMmecTo Heé
peYb UJET O MOHATHHU «IEJb TPUCBOCHUS
nmymectBa» (cT. 278 YK Iompmm), a
MIPY MOIIEHHHYECTBE YIOTPEOISIETCs BBI-
paKeHHE «IIENb ITOTyIeHHUS] UMYIIECTBEH-
HOM BBITOIBD [20, c. 156]. OT™METHM, YTO
B cTpaHax EBpombl BcE e ectb nedu-
HHILMH, KOTOPBIE SBISAIOTCS OOIIMMH JUIs
HECKOJbKUX mpecTyruieHuil. Hampumep,
B YK ®pannun (pasa. 1 ka. 3) ecthb no-
HATHE «VOl», KoTopoe 00benuHsIeT B cebe
Kpaxy, rpab&x u pa30oii, HO HE pacrpo-
CTpaHseTCsl Ha MOILICHHUYECTBO BhIMOTa-
TEJBCTBO H T.1.

B YK l'ommanguwm (pasn. 22) ucnons-
3yeTcsi B KaueCTBE POAOBOTO IIOHITHE
«Kpaxa», KoTopoe oObenuHsieT B cebe
Kpaxy, rpabéx, pazooii [21, c. 114].

Takum obOpa3zom, B crpaHax EBpormbl
OTMEYaeTCsl NPUMEPHO CXOXKas TEeHAEH-
nus. [Ipy OTCYTCTBHM €IUHOTO TOHATHS
«XMIIEHHE» COCTABBl HMMYIIECTBEHHBIX
NPECTYIUICHUH, COOTBETCTBYIOIHE POC-
cuiickuM (opMaM XHUILECHUS, PaCKphIBa-
IOTCSI OTIENBbHO, HO B TO € BpeMs OT-
NeTIbHBIC TIOHATHS, HampuMmep, «vol» B
VK ®panmun, MOTyT OBITH OOIIUMH IS
HECKOJIBKUX COCTaBOB IIPECTYIUICHUS.
Crnenyer HOTYEpPKHYTh, YTO BO MHOTOM
UMEHHO I0fl BIMSHHEM 3aKOHOJATEIIb-
CTBA €BPOIICHCKUX CTPaH YKpauHa, a TaK-
e MpuOaNTHHCKKUE rocyapcTBa OTOLUTH
OT POJIOBOTO HOHATHSA «XuIllleHue». Tak,
Bmecto Hero YK Vkpaunsl (paszn. 6) uc-
NOJIB3YeT MPUMEHHUTENBHO K Kpaxe H
rpabexy MOHATHE KIIOXUILCHUEY, IPUME-
HUTENBHO K pa300i0 M MOIICHHUYECTBY —
«3aBIAJICHAE YY)KUM HMYIIECTBOM» H
T.I. [22]. JIns TONMHOTBI HCCIEIOBaHUS
HeNb3s ObUT0 OOOWTH BHUMAaHHEM CTpa-
HBl AHIJIOCAaKCOHCKOW IPaBOBOI CEMBH.
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W3yyass yromoBHOE 3aKOHOIATENBCTBO
CTpaH OOIIEero mpaBa, MOXXHO HNPUHTH K
OLIMOO0YHOMY BBIBOZLY O TOM, YTO HOHATHE
«theft», nconszyemoe B mpumepHom YK
CIIA (ct. 223.1), moBTopsieT poccuiickoe
«XHMILIEHHE», TAK KaK OHO OOBEIMHSIET B
cebe Kpaxy, MOIICHHHYECTBO, pacTpary
HMMYILECTBA, BBIMOTaTEJIbCTBO, INAHTAK,
oOMaHHOEe OOpaIieHHe BBEPEHHOTO MMY-
mecTBa B CBOIO IIOJIB3Y, MpHOOpETeHHE
MOXHUIIEHHOTO UMYyIecTBa U T.1. OnHako
HEOOXOMMO YYUTBHIBaTh, 4YTO IOHSTHE
«theft» He oxBaThIBaeT co0Ool, HapUMeD,
rpabéx ¢ NPUMEHEHHEM HaCWIUS WIH
pas3boii; B To xe Bpems «thefty oxmarbl-
BAeT TaKUE COCTaBbI NPECTYIUICHUH, KaKk
BBIMOTaTENNbCTBO, MIAHTAX, NpHOOpeTe-
HHUE NOXHIIEHHOTO MMYIIECTBA, KOTOPHIC
HE OXBATHIBACT IOHATHE «XUIICHHE» B
YK P®. Takum obGpa3oM, HeoOXOTHMO
clieNiath BBIBOJ O TOM, YTO, HECMOTpS Ha
HEKOTOpPYIO CXOXecTh, HoHsATHEe «theft»
mo o0bEMy HE COBMAJACT C TMOHATHEM
«XHMILEHHUE» B POCCUIICKOM 3aKOHOIaTeIb-
crBe. B VYronoBHoM 3akoHOnarenbcTBE
Benuxobpuranny, kak u B CIIA, Taxxke
ucnonp3yercst noustue «thefty B kaue-
CTBE POJIOBOTO, OIHAKO OHO MMeeT Ooiee
y3kuii cmbich, ueM B CIIIA. Tak, oHo 005-
enuHseT B ceOe Kpaxy, IPUCBOCHUE U He-
HACHJILCTBEHHBIH Ipab&x, OIHAKO 3a €ro
npeAenaMu OCTa€Tcsi MOLIEHHUYECTBO U
pasboii [23, c. 20].

Takum 06pa3oM, XapakTepu3yst Kpaxy
Kak TaiHOe XHUILIEHHE, MOXXHO MPE/Ioo-
XKHTb, YTO TAHHBIM XHUIEHHEM SBISETCS
HEHACHJIBCTBEHHOE, CKPBITOE 3aBlIaJICHUE
Yy>KUM MMYIIECTBOM BUHOBHBIM IIPH OT-
CYTCTBHU y HEro Kakux JHOO IpaBOMO-
YMI 110 UMYLIECTBY, XapaKTepH3yOLIeeCs
TEM, YTO TAaKOE XHIIEHHE OCYILECTBIIS-
eTcs B OTCYTCTBHHU IOTEPIIEBILECTO WX
MHBIX JIML, B IPUCYTCTBUH TIOTEPIICBIIIC-
TO WM ITOCTOPOHHUX JIMI], HO HE3aMETHO
IUISL HUX, B TPUCYTCTBHH MOCTOPOHHHX
JIMLI, HE TIOHUMAIOIIMX XapaKTepa COBep-
[IaeMbIX JCHCTBHIA M 3HAYCHHS TMPOHC-
XOZALIEro, TM00 XKe OCYIIECTBISETCS IPH
HETOCPEACTBEHHOM HaOJIIOJIEHUH MOCTO-
POHHHUX JIML, HO HE OOHAapY>KUBAIOIHX
ce0sl BUHOBHOMY, WJIH B IPHCYTCTBHU
KaKUX-TM0O0 JIMI, CO CTOPOHBI KOTOPBIX
y BHHOBHOTO HE BO3HHKAaeT OCHOBAHUH
oracatbCsi MPOTUBOJACUCTBUS U pa3obiia-
ueHus [24, c. 154].

Kak ormeuaer o 3ToMy noBogy Mu-
mokoB C.®D., croBo «TaifHOE» (KaK BIIPO-
4YeM, H «OTKPBITOE») OTBEYAET Ha BOIIPOC
«KaKkoe», a He «KakuM oOpazom» [22].
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[TooTOMYy B MOHSTHM KpakKh TEPMHUHOM
«TalfHO» OXBaThIBaeTCS OOCTAHOBKA CO-
BEpIICHUS MPECTYIUICHHs, & HE KOHKPET-
HBII croco0 geiicrBus. bosee Toro, 1mo
yrBepxkaeHuio Cemenosa B.M., ncrosns-
3yeMoe 3aKOHOJaTeJeM B CTaThe O Kpa-
)K€ MPUIAraTesIbHOe «TaliHOE» SIBISIETCS
U3JIUIITHAM, TIOCKOJIBKY B PYCCKOM SI3BIKE
CJIOBa «IOXHIIATBY, «IOXHUIICHHE» 03-
HayaroT JICHCTBHUE, COBEpIIaEMOE TaiHO,
HE3aMETHO, CKPBITHO, BCIEJCTBHE 4YEro
Kpaxy HEeoOXOIMMO paccMarpHBaTh Kak
«TalfHOe 3aBlaJieHHe YY)XUM HMYyIIe-
ctBom» [25, c. 12]. B.W. IlnoxoBa, yka-
3bIBasi HA HEYETKOCTh, HEOJHO3HAYHOCTh
MPU3HAKOB HEHACHJIbCTBEHHBIX CIIOCO-
00B MPECTYIUICHUH MPOTUB COOCTBEHHO-
CTH, MPEAJIaraeT ONPeAeIHTh KPaxy Kak
«U3BSITHE UY)KOTO UMYIIECTBA, IpaBa Ha
HMyIIecTBO 0e3 B3aMMOICHUCTBHSA C IIO-
TEpIIEBIINM, BO3ICHCTBUS HA HETO U 0e3
HCIIOJIb30BaHMs TIPABOMOYHI B OTHOILIIE-
HUM UMyIIecTBay [26, c. 67]. Mcaes M.M.
MpeajiaraeT B COCTaBe KPaXM W3MEHUTH
CJIOBO «TaifHOE» Ha «CKPBITOE», KOTOPOE,
0 €0 MHEHUIO, «0e3yCIOBHO, OJIMKe 10
CBOEMY CMBICJIOBOMY H JIOTHYECKOMY CO-
JIePIKaHUIO K TEM [TPOTUBO3aKOHHBIM JIeH-
CTBUSIM, KOTOpPbIE (DAKTHUECKH COBEPIIAET
MPECTYMHUK MPU TOXUIICHUU JUYHOTO
AMYIIECTBA TOTEPIEBIINX TPAXKIAH».
CrpaBeIMBOCTH pajy ClELyeT CKa3arh,
YTO €CTh M MPOTHUBOIOJIOXHBIC MHCHHS.
BONBUIMHCTBO YYEHBIX BCE-TAKH YKa3bl-
BAalOT Ha «TaifHOCTh» KaKk Ha OCHOBHO,
TeHepaNbHBIA (THIIOBOIT) Crocod Xwuiie-
HUsl. DTO OOBSICHSETCS TEM, 4TO TaiHas
JeSITENbHOCTD TIPH KpaXke SIBISIETCS CIO-
coOOM H3BATUS U 3aBIAJICHUS UY)XKUM
HMYIIECTBOM, OHA BBICTYIAET MOCTOSH-
HBIM, HEOTHEMIIEMBIM MTPU3HAKOM OOBEK-
THBHOW CTOPOHBI COCTaBa MPECTYILICHHS
[24, c. 156].

Kaxk BuIHO, «TaiiHOCTB» BCceraa Oblia
MpucyIla Kpake W XapaKTepu3oBaja
Oonpire OOCTAaHOBKY COBEpIIEHHS IIpe-
CTyIUIEHHs, HeXeln ero cnocod. Onna-
KO 3TOT 3JeMEHT MNPEeCTYIHOro IOocsra-
TEJbCTBA MPOYHO YCBOCH 3aKOHOJATEIIEM
U TPaBONPHUMEHHUTENIEM, HECMOTpS Ha
JIOTHYECKHE MPOTUBOPEYUST  OMUCAHUS
crocoba esATeIbHOCTH TPU XHUILCHUU.
OueBUIHO, YTO LEHTP TSHKECTH MPH OTIpe-
JeJIeHHH OOBEKTUBHOM CTOPOHBI KpaXKH
JIOKHUT HE B IUIOCKOCTH «TaifHOTO XHIIe-
HHS», & B HEHACHJILCTBEHHOM CITOCO0E
MPECTYITHOTO 3aBIAJICHUS YY)KHM HMY-
miectBoM. [Ipruem 3TOT criocod xapaxre-
pH3yeTCS TeM, YTO BUHOBHBIH CTPEMHTCS

n30exarb Kakoro Obl TO HU ObUIO BUJU-
MOTO KOHTaKTa C COOCTBEHHHKOM HJIM
TUTYJIBHBIM  BJIAJEJIbLEM ITOXMIIAEMOIO
UMYyIIECTBA JIMOO C MOCTOPOHHUMH JIMLIA-
MH, MOTYIIUMH BOCIIPENATCTBOBATh Mpe-
CTYIUICHHIO M M300JIMYUTH MPECTYITHUKA.
HenacunscTBeHHOE 3aBlIaficHUE Ty>KUM
HMYIIECTBOM XapaKTepU3yeTcs TakKe
OTCYTCTBHEM Kakoro ObI TO HH ObIIO (u-
3MYECKOTO WJIM TICHUXUYECKOTO HACHIIHS
Ha/l JUYHOCTBIO ITOTEPIEBIIETO; BUHO-
BHBIM JUI COBEpIUCHUS IPECTYIUICHHS
HE HCHOJIB3YeT KaKue-JIMOO MpaBOMOYHS
B OTHOLIEHHHU NOXUILAEMOT0 MMYIIECTBA
U CBOE IOJIOXKEHHE, 3HAYCHUS HE UMEeT
U TPaBOBOE OTHOLICHHE IOTEPIEBLIETO
K U3bATOMY y HEro MMyLIECTBY. XOTb 3TO
00CTOSITENIECTBO  JAOJKHO — YUUTHIBATHCS
npu kBanudukauuu [27, c. 178].

CornmacHO k€ TOCTIOCTBYIONIEH TOUKe
3peHHsI MPHU Kpake Ty>KOTO MMYIIECTBA
OHO HaXOAWTCS B UY)KOM ITO OTHOIICHHIO
K TIPECTYNHUKY BJaJeHHUH, KOTIa BUHO-
BHBIIi HE MMEET HUKAKOTO OTHOLICHHS
K HoxuiiaeMoMy umymiectBy. OnHako B
psine ciiydaeB BHHOBHBIN MOXeT U (ak-
TUYECKH 00NagaTh MMYILIECTBOM, UMETh
K HEMY JIOCTYII 110 City0e, O poxy BbI-
MOJNHAEMON paboThl WM OXPaHATH €ro,
He 00J1a1ast IPU ATOM B OTHOILICHUH 3TOTO
HUMYIECTBA HHUKaKHMMH IPaBOMOYHSIMH.
CynebHast MpakTHKa M HayKa yrOJOBHOTO
IpaBa BOT YK€ JOJITO€ BpeMsI NPH3HAIOT
Takye CUTYyallH KpakeH, T.e. Korja UMy-
[IECTBO MepeIaHo sl HPOU3BOCTBA TEX-
HUYECKUX ONEpalyi, A1 OXpaHsbl, repe-
BO3KHW U T.1. [27, c. 178].

ITo muenuto [Ipoxopuesa U.A., B o1-
JIM4he OT YrojOBHOIO 3akoHa, cT. 7.27
KoAIl P® cBs3bpIBacT Haluuue COCTaBa
MEJIKOTO XHIIEeHHA ¢ Oojee Y3KUM Kpy-
rOM CrIoco0OB €ro CoBepIIeHHs. MelKuM
B JAaHHOH HOpME NPHU3HAETCS XWIICHUE
qy>KOTO IMYIIECTBA CTOMMOCTBIO HE CBHI-
e OHOW THICSYH pyOJeid, eciau OHO Co-
BEpPIICHO TOJBKO MyTeM KpakH, MOIIEH-
HUYECTBA, MPUCBOEHHS WM pacTpaThl,
[P OTCYTCTBHM OTATYAIOIIMX U 0c000
OTSArYaroNUIMX 0OCTOSATENBCTB JUIs IAHHBIX
crmoco6oB xumeHus [28, ¢. 25].

OCHOBHBIM CIIOCOOOM MEJIKOTO XHIIle-
HHA, KaK IOKa3zayo uccienoBanue IIpo-
xopueBaBa M.A., sBisercs Kpaxka, T.e.
TalfHOE XMWIIEHHE UYy>KOr0 HMYIIECTBA.
[IpakTHuecku Bce H3y4eHHBIE [A€na IO
ct. 7.27 KoAIl P® — 310 nenma o mMenkux
kpaxax. [Inenym BepxoBnoro Cyna PO
pa3bsACHWI, YTO Kak TaiHOE XWIICHUE
qy)kKOTO HMMyIIecTBa (Kpaxa) CclexyeT

KBUIM(UIMPOBATh JIEHCTBUS JIMIA, CO-
BEPILUBIIEr0 HE3aKOHHOE H3BSTHUE HUMY-
IIeCTBa B OTCYTCTBHE COOCTBEHHHKA,
WJIM MHOTO BJIaJieJIblia 3TOr0 UMYILECTBa,
WIM MOCTOPOHHUX JIUL, 100, XOTA U B
UX MPUCYTCTBHHU, HO HE3aMETHO OT HHX.
B Ttex cmydasx, Korma ykasaHHBIE JIHIQ
BUJIETH, YTO COBEPINACTCS XUIIEHHE, OfI-
HaKO BUHOBHBIH, UCXO/S U3 OKPY KaroIIei
00CTaHOBKH, TIONIaraj, dYTO JEHCTBYeT
TaifHO, COAESHHOE TaKXKe SBISETCS Tai-
HBIM XHIIEHHEM YyXO0ro uMyuiecrsa [29].
IMocnenHee OCOOEHHO XapaKTEpHO JUIs
MEJIKMX KPaXX U3 MarasMHOB caMoo0ciIy-
JKMBAHUS, KOTIa 3a JEUCTBUSAMHU MOXUTHU-
TeNsl BEAETCS KOHTPOJEpPaMH BHJICOHA-
OJrO7ieHNe M Ha BBIXOZE OCYLIECTBIISETCS
€ro 3ajiepkKaHue.

BeiBoabl. Takum o0pa3oM, MOXHO
MOJIBECTH HTOT, YTO IOPHINIECKHH Tep-
MHUH HMEET OTpaciieByI0 OCOOCHHOCTH,
[0 CpPaBHEHUIO C 0Ooiee IUPOKHUM IIO-
HSTHEM «TEPMHUHY», U SBISIETCS dJIeMeH-
TOM IOPHINYECKOH TEXHUKH, 0003HaYaeT
[IPAaBOBBIE IIOHATHS TOCYIApPCTBEHHON
JIeSITENIbHOCTH, BbIpa)KaeT M 3aKperuis-
€T HOPMAaTHBHO-NIPABOBBIE KaTE€rOpHH
U oToOpakaeT JIGKCHYECKHH COCTaB
IOPUCTIPYACHLUH, FOPUIUYECKOTO JI0-
KyMEHTHUPOBAaHHS U 3aKOHOTBOPUYECTBA.
IOpunnyeckne TepMUHBI UMEIOT OOIIHE
XapaKTEePUCTHKH, TaKHe KaK: TOYHOCTb,
CHUCTEMHOCTb, OJJHO3HAYHOCTb, HKCIIPEC-
CHBHas HEUTPAIBHOCTH, a TaKXKe psf
cnenuuIecKuX: KpaTkoCTh, MPOCTOTA,
MOTHBHPOBAHHOCTb, JE(GUHUTUBHOCTD,
KOHTEKCTyallbHasi HE3aBUCHMOCTb, HO-
MHHATHBHOCTb, HEHTPaJbHOCTH, COOT-
HOLICHHE TEPMHHOJOIMYECKOro 3HaKa ¢
MOHSTHEM.

C y4eToM YroJoBHO-IIPaBOBOTO IIO[-
X0lla IOPUINYECKHH TePMUH «XHIIEHUE»
HEOOXOIMMO OIPEAETUTH KaK COBEpIIEH-
HOE C KOPBICTHOM LEJIbI0 IPOTHUBOIPAB-
HOE HaMepeHHe MPHUCBOSHHS NMYIIEeCTBa
cebe WM TPEeTBUM JHIaM, Oe3BO3Me3N-
HOE U3BsITHE U (MIN) 0OpaleHne TyKoro
MMYILECTBA, a TAKKe IPUOOpeTeHUE mpa-
Ba Ha 4y>KOE€ MMYIIECTBO B I10JIb3Y BUHO-
BHOTO WJIM APYTHX JIHML, NPUYHHUBILIEE
yiep0 COOCTBEHHHKY HIM HHOMY Bia-
JIeTIbIly 3TOro uMyiecrsa. Ecnu xe roso-
PHUTh O IOPUIMYECKOM TEPMUHE «MEIIKOE
XHUILIEHNE», TO €T0 Hy>KHO PacCMaTpUBATh
C yYeToM aJMHHHUCTPATUBHO-IIPABOBOIO
MOAX0a ¥ MOXKHO OIPENeNuTh Kak Taid-
HOE XUIIEHHEe YY)KOTO MMymiecTBa (Kpa-
’Ka) CTOMMOCTBIO HE CBBIIIE OJHOW THICS-
gy pyoOueit.
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OTI'PAHUYEHUE COCTABA NIPECTYIIJIEHUA
«TOCYJAPCTBEHHASA U3MEHA)
OT CMEKHBIX COCTABOB NPECTYILJIEHUN

Haraass KOHUYK,
acupaHT Ka)epbl yroOJIOBHO-IPABOBBIX AUCIIUILUIAH
JIbBOBCKOTO rocynapcTBEHHOTO YHUBEPCUTETA BHYTPEHHUX A€

Summary

The delimitation of the element of a crime of high treason from related elements of crimes is studied in the article. The common
features has been searched, the features by which the comparable objects differ from each other have been determined and the dif-
ference between boundary features has been established. The circle of adjacent elements of crimes related to the element of a crime
of high treason has been determined, namely espionage; illegal collection for use or use of information constituting a commercial or
banking secret; disclosure of commercial or banking secrecy; disclosure of state secrets; transmission or collection of information
constituting official information collected in the course of investigative, counterintelligence activities in the defence of the country;
disclosure of military information constituting state secret or loss of documents or materials containing such information.

Key words: high treason, related (adjacent) elements of crimes, delimitation.

AHHOTAUMS

B crathe nccnemayeTcss OTTpaHUYEeHHE COCTaBa MPECTYIICHUS «TOCYAapCTBEHHAS U3MEHA» OT CMEXHBIX COCTAaBOB MPECTY-
mieHui. OcymecTBIeH MOUCK OOIUX MPU3HAKOB, OMPEICICHBI PU3HAKH, 10 KOTOPHIM CPAaBHHUBAaEeMble OOBEKThI OTIUYAIOTCS
Mexay co0oif, a Takke yCTaHOBJIEHO, B YeM 3aKJII0YaeTCsl OTIIMYHE pa3eUTEIbHBIX NpU3HaKkoB. OnpeneneH Kpyr CMeXHBIX
COCTaBOB MPECTYIUICHHH C COCTaBOM MPECTYIUICHHS «TOCyHapCTBEHHAs M3MEHa», a MMEHHO: IIMTHOHAX; HE3aKOHHBIH cOop ¢
LEIbI0 MCIOJIb30BAHUS WIIM MCIONb30BAHUE CBEACHU, COCTABIMIONIMX KOMMEPUYECKYIO MU OAHKOBCKYIO TailHy; pa3riialieHue
KOMMeEpUYECKOH 1iin OaHKOBCKOW TalHBI; pa3iiallieHHe roCyJapCTBeHHOH TalfHbI; epegada Wid cOop CBEICHUN, COCTABISIOIINX
cayxeOHyI0 nHpOpMAIlHIO, COOPAHHYIO B MPOIECCE OMEPATHBHO-PO3BICKHOM, KOHTPPAa3BEIbIBATEIBHOMN JAESITEILHOCTH, B chepe
000pOHBI CTpPaHbI; pa3MIallieHHe CBEISHUI BOCHHOTO XapaKTepa, COCTaBISIONINX TOCYIapCTBECHHYIO TallHy, WM MOTEps JOKY-

MCHTOB HJIU MaTE€pHaJIOB, COACPIKAIIUX TAKUC CBECACHHU.
KuioueBble cjioBa: ToCymapCTBCHHasA U3MCHA, CMEKHBIC COCTABBI MPECTYIUICHUA, OTTPAHUYCHUC.

Hocmnom«a npodaemsbl. O0-
IIeNpU3HAHHBIM SIBIISIETCS TO,
YTO KaXKJ0€ MPECTYIIEHNE MMEET Psil
00IMX MPU3HAKOB C JPYTUMH IpecTy-
niaeHussMU. TpyIHOCTH, BO3HHMKAIOLINE
IIpH KBaJIMPUKALMH, OOBICHIIOTCS ITH-
Mu oOcrostenscrBamu. Kak cnpasen-
nuBO yKa3biBaeT B.A. HaBpouxkuii, mpu-
3HaKU COCTaBa NMPECTYIUICHUS SBISIOT-
¢ TeMHU MPU3HAKAMH, 110 KOTOPEIM OCY-
IIECTBISETCS COMOCTaBICHHE (CpaBHe-
HHEe, pa3rpaHuyYeHne) MpPecTyIUICHHH.
CoBrageHune Mpru3HakoB TOBOPHUT O TOM,
YTO CpaBHHBAaEeMbIE IMPECTYIUICHUS SB-
JAIOTCST CMEXHBIMA. OTIHYHe MeXIy
OTAEIbHBIMM HPHU3HAKAMH CBHJETEIb-
CTBYET, UTO MPECTYIIECHUSI OTIMYAIOTCS
Mexay coboi [1, c. 478-479]. «Pas-
rPaHUUYEHUE COCTABOB IPECTYIUIEHHH —
4yTh JH HE CaMoOe€ CIIOXKHOE B BbIOOpE
[paBOBO HOPMBI, BeAb OHO TpedyeT
HE TOJBKO 3HAHUSA OTJCNbHBIX MOCsATa-
TEIbCTB, HO M TOHUMAaHHUE pa3IUIHil
Mexay HaMm» [1, c. 90].
AKTyaJIbHOCTL TeMbl. IloHsATne
CMEXHOCTH COCTaBOB IPECTYIICHUI
B OTEUYECTBEHHOIl YTOJIOBHO-TIPABOBOI
JIUTEpaType BIEPBBIE IOABEPTHYTHI
ananu3y B.H. Kyapssuessim [2, c. 245—

246]. Ilpomomxunu paccCMOTpPEHHUE TPO-
0JIeMBI CMEXHBIX COCTAaBOB IIPECTYILIe-
nuit B.A. Haspouxuit [1] u JL.II. bpuu
[3]. BmecTe ¢ TeM mpuUXOIUTCS KOHCTa-
THPOBaTh, YTO Ha CErOIHAIIHUN JCHb
OTCYTCTBYIOT Kakue-nbo QyHramen-
TaJbHBIE UCCIIEOBAHUS, B KOTOPBIX ObI
KOMIUIEKCHO —paccMarpuBajiach Ipo-
OemMa OTrpaHHYEHHUSI COCTaBa MpPEcTy-
IUICHUSI «TOCYIapCTBEHHAs U3MEHa» OT
CMEXHBIX HocsrareascTs. Jlump oT-
JIeNbHBIC aCMEKThI ATON MPOOIEeMbI pac-
cMmarpuBanuck B Tpynax JL.d. Jlanepka
[4] m J1.K. Kapnenka [5].

[TosTOMY HeJBIO DTOH CTAaTHU SBISA-
eTcs MPOBEICHUE OTTPAaHUIEHHS COCTa-
Ba IPECTYIUICHUS «TOCyAapCTBEHHAS
HU3MEHa» OT CMEXHBIX IOCATATENbCTB
Ha OCHOBE OCYIIECTBJICHHS IOUCKA 00-
IIMX TNPU3HAKOB, & TAK)XE BBIBEICHMSA
MIPU3HAKOB, I10 KOTOPBIM CPaBHUBAEMBIE
00BEKThI OTIIMYAIOTCS MEXKIY COOOM.

H3i0:keHHe OCHOBHOIO MaTepHa-
sa. [IpaBuibHOCTE BBIOOpa KOHKPETHOI
YTOJIOBHO-TIPAaBOBOM HOPMEI, TIpEayCcMa-
TpHUBAIONIEH COBEpUICHHOE MpECTyILUIe-
HUeE, 3aBHCHT OT TOYHOCTH OOHapyKe-
HUSI MECTa U CBA3€H KOHKPETHBIX COCTa-
BOB IPECTYIUICHUH B CHCTEME COCTaBOB
MPECTYMJICHUH ¢ OOUMMH NpPU3HAKaAMU

[3, c. 54]. B meiictByromem YK Vkpa-
HHBI CYIIECTBYET NEePeUeHb MPEeCTyIe-
HUH TIPOTHB OCHOB HAIIHOHAJIBHOHN 0e3-
onacHoct (cT. 114 «lllmmonax» YK
VYkpauHsl), B cepe X03sHCTBEHHOU Jie-
stenbHOCTH (cT. 231 «He3akoHHOE co-
OupaHMe C IeJIbI0 MCIOIb30BAHUS WIH
UCIIOJIb30BaHUE CBEIEHUH, COCTaBIISIO-
MHUX KOMMEpUYECKYI0 WM OaHKOBCKYIO
TaitHy», cT. 232 «PasmiameHue Kom-
MepuecKoi uiau OaHKOBCKOW TalHBI»),
OXpaHbl TOCYJapCTBCHHOW TalHBI, He-
MIPUKOCHOBEHHOCTH TOCYIAapCTBEHHBIX
IpaHuL, 00ecnedeHns Ipu3bsIBa © MOOH-
nu3annn (cT. 328 «Pasrmamenune rocy-
apCTBEHHOHN TalHBI, CT. 329 «YTpara
JIOKYMEHTOB, COJEpXKalluX Trocynap-
CTBeHHYI0 TaiiHy», cT. 330 «Ilepenaua
Win coOupaHHe CBEIEHHH, COCTaBIIsi-
IOLUX CcIyXeOHylo uHbOpManuio, co-
OpaHHYIO B INpOLECCE ONEPaTHBHO-PO-
3BICKHOH, KOHTppa3BeAbIBATEIbHON Je-
ATEIBHOCTH, B c(hepe 000POHBI CTPAHBD)
VK VYkpaussl), IpOTHUB YCTAaHOBIEHHOTO
MOpAIKa HECCHWs] BOCHHOH CIyXOBI
(cT. 422 «Pa3rnamienune CBeACHUN BO-
€HHOTO  XapakTepa, COCTaBIISIOIINX
TOCYJapCTBEHHYIO TalHy HWIIM TIOTEpPs
JIOKYMEHTOB MJIM MaTepuajoB, Coiep-
KALIUX TaKHe CBEAEHUS»), KOTOpbIEe MO



[IPU3HAKaM COCTaBa MPECTYIUICHUs, Xa-
paKkTepy M COAEPIKAHHUIO NPECTYITHOTO
JIeSTHUA SABJISIFOTCS CMEXHBIMHU C TIPECTY-

IUIGHUEM, KOTOpOE€ IpellyCMaTpuBacT
YTOJIOBHYIO OTBETCTBEHHOCTH 3a TOCY-
JTAaPCTBEHHYIO N3MEHY.

OtmeruMm, uto B.A. Hapouxum
MPEeNJIOKEHBl TaK Ha3bIBa€MBIE «al-
TOPUTMBI» pa3TpaHUUYCHUS CMEKHBIX
COCTaBOB IMPECTYIUICHUH, a HMMEHHO:
MOUCK 00mero (Toro, 4To OOBETUHSET
CpaBHMBaeMble 00BEKTHI) IIEPEUHS PH-
3HAaKOB, II0 KOTOPBIM CpaBHHMBAaEMbIe
00BEKTHl OTIIMYAIOTCA MEXAy Cco0oii;
YCTaHOBJIGHHE, B YEM 3aKJIIOYAETCs OT-
JUYMe pa3rpaHUYUTENbHBIX IPU3HAKOB
[6, c. 59]. IlpencraBnsiercsi, 4TO BO
BpeMsl OTIPAHMUYEHUS COCTaBa INPECTy-
IeHus, npegycMorpernoro cT. 111 YK
VYKpauHBI OT CMEXHBIX COCTaBOB IIpe-
CTyIUIEeHHH, HeoOXxonnMo coOoaarTh
NaHHBIE PEKOMEHJAINH, IOCKOIBbKY
BBIBEJICHHE OOIIEro M pa3IeauTeNbHBIX
[IPU3HAKOB COCTaBOB INPECTYIJICHUH
JIaeT BO3MOXHOCTb JI0Ka3aTh, 4TO OIpe-
JIeJIeHHass HopMa paclpocTpaHseTcs Ha
COOTBETCTBYIOIIEE 0OLIECTBEHHO-0IIAC-
HOC JesTHUE.

OO0myMH ~ TpU3HAKAaMH  Trocynap-
CTBEHHOH M3MEHBI, KOTOpas COBepIIa-
ercsi B (hopMe LIMHOHAXA, U IIMHOHAXKA
SIBISICTCSL POJOBOM M HENOCPEICTBEH-
HBI OOBEKT MPECTYIUICHHS, KOTOPBIM
BBICTYIIaeT HAI[MOHaJlbHas Oe3omac-
HOCTh YKpauHBI B pa3HBIX ee cepax.
Taxoke OOLIMMM NPU3HAKAMH SBISAIOT-
cs  OOIIECTBEHHO-ONACHBIE  ACSHHUA:
nepeaaya WHOCTPAHHOMY TOCYIApCTBY,
WHOCTPAaHHOH OpraHu3allud MIN UX
NPEJCTaBUTEISIM CBEIEHUH, COCTaBIIS-
IOLIMX TOCYIApCTBEHHYIO TaiiHy; cOop
C IeJbI0 Iepeladyd Ha3BaHHBIM aJpe-
caTtaM CBEJEHUH, COCTaBIAIOMUX TO-
CylapCTBeHHYIO TaifHy. OO0muMu mpu-
3HAKaMH paccMaTPHBAEMBIX COCTaBOB
MpeCTyIUIeHnH, 00IeCTBEeHHO-0TIacHOe
NessHHe KOTOPBIX 3aKirodaeTcs B c0o-
pe CBEOCHMH, COCTaBIAIIIMX TOCY-
JIapCTBEHHYIO TaliHy, BBICTYNaeT Leib
COBEpIICHUS MPECTYIUICHUs — nepesa-
4a WHOCTPAaHHOMY TOCYIapCTBY, HMHO-
CTPAaHHOH OpraHM3alMU WIN UX Ipea-
CTaBUTEIISIM CEKPETHOI MH(DOPMAIUH.

PasrpaHu4HUTEIbHBIM MIPU3HAKOM B
COCTaBax TOCYJAapCTBEHHOW W3MEHHI,
YTO COBEPINAETCA IMyTEM IIIMHOHAXKA K
IIMTIOHAXa, SBIAETCS TPakJaHCTBO KaK
MPU3HAK CHEIHaNbHOro cyOnhekTa (mpu
COBEpPIIEHNH TOCYIAapCTBEHHOH H3Me-

Hbl B OpMeE IMHOHAXKa UM BBICTyIaeT
rpa<IaHuH YKPauHBbI, B CBOIO O4Yepelb,
IpH MINHOHAXKE — MHOCTPAHHBIA I'pax-
JIaHWH WIK JU10 0e3 rpakIaHCTBa).

Crnenyer OTMETHUTh, YTO COBMECT-
HBIMH B TPECTYIUICHHUSX, HIPEeaycMo-
TpeHHbix cT. 231 «He3akoHHoe cobu-
paHue C LENbI0 HCIOIB30BAHUS HIN
HCIIOJIb30BAHNE CBEJACHHH, COCTABIISIO-
MINX KOMMEPYECKYIO0 WM OaHKOBCKYIO
TaiiHy», cT. 232 «Pasrnamenue Kom-
MEpUecKod WM OaHKOBCKOH TaiHBI)
u ct. 111 «l'ocynapcTBeHHass U3MeHa»
VK Vkpaunsl (B ¢opme LITHOHAXKA)
SABIISIOTCS ICMCTBUS, HalIPABICHHbIE HA
cO0p COOTBETCTBYIOLIMX CBEJICHHIH.

B Teopum yromoBHOro mpaBa OT-
MEYaeTcsl, 9TO B CIIydasiX, KOrja Ipax-
JaHUH YKpawHBl CcOOMpaeT CBEACHHUS,
cojieprKanue KOMMEPUYECKYIO WIn OaH-
KOBCKYIO TallHy W OIHOBPEMEHHO OT-
HOCSIIMECS K TOCYIapCTBEHHOH TaiiHe,
TO Takue NEHCTBHSI CIeAyeT KBaluQu-
uupoBarts 1o cT. 111 YK VYkpaunsl. [lpu
9TOM JIONOJIHUTENbHAA KBATU(DUKAIIHL
no crarbsaM 231, 232 VK Vkpaunsl He
HyxHa [7, c. 97]. C Tako# mNO3UIU-
el TPYJHO COINIaCUTHCS, HMOCKOJBKY B
ct. 111 VK VYkpaunsl npegycMoTpeHa
OTBETCTBEHHOCTh TOJIBKO 3a cOOp cBe-
NeHUH, COCTABIAIOMMX TOCYIapCTBEH-
HyIO TaiiHy, 0e3 manmpHelme ux mepe-
add. YTOJOBHO HaKa3yeMBIMH SIBIIS-
ercs cOOp CBEICHHH, COCTaBISIONINX
rOoCylapCTBEHHYIO TalHy C IIENbI0 WX
nanpHeimeil nepenaun. Kpome Toro,
OTBETCTBEHHOCTb 33 TOCYJapCTBEHHYIO
U3MeHY B OpMe LINMHOHAXKa HACTylaeT
3a nepegayy CeKpeTHBIX CBEJCHHH KOH-
KPETHOMY ajpecaTy — HHOCTPAaHHOMY
rocyaapcTBy, MHOCTPAaHHOH oOpraHu3a-
[UU WIK UX IPEACTABUTENISIM.

Bwmecte ¢ Tem B ciydae cbopa cBe-
IeHNH, KOTOpBIE comepkKaT KoMMepue-
CKyI0 WIM OaHKOBCKYIO TalHY, TaKWe
NEeHCTBHUS HE MOTYT IOJYYHTH yTOJOB-
HO-TIPaBOBYyI0 oOmeHKy mo cT. 231 VK
YKpauHbl, IOCKOJIBKY B 3TOH cTaThe,
kak 4 B cT. 111 YK Vkpaunsl, npenyc-
MOTPEHA OTBETCTBEHHOCTH 3a cOOp co-
OTBETCTBYIOLIMX CBEJCHHUH C LENbI0 UX
IadbHEMIIEro MCIONb30BaHusA. lTak,
32 cOOp CBEACHUH, COCTaBISIOMINX
rocynapcTBeHHyo TaiHy (cT. 111 YK
VYkpauHbl), KOMMEpUYEcKyl wWin OaH-
KOBCKyI0 TaifHy (cT. 231 YK Ykpauns),
6e3 mocuenyromei ux nepegadn B YK
VYKpauHBI NIPEXyCMOTPEHAa OTBETCTBEH-
HOCTB, UTO SIBIISIETCS] aOCONIOTHO CIIpa-
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BEUIMBBIM, ITOCKOJIBKY HE HMCKJIIOYEHBI
cllydad, KOTZa JIMIO MOXET coOuparh
COOTBETCTBYIOIME CBEICHUS Ul COO-
CTBCHHOT'O JIIOOONBITCTBA, YTO HE CO-
JEePXKHUT yrpo3bl NPUYMHEHHUS Bpela Ha-
LUOHAJILHON 0€30MacHOCTH YKpauHbI B
pasHbBIX ee cdepax uiau ymepo HHTepe-
caM CyObEKTOB XO3SHCTBOBAHUS.
HesakonHbIe nelicTBHS ¢ KOMMepUe-
CKOH U OaHKOBCKOM TaifHOM (CT. cT. 231,
232) oTaM4aroTCs OT roCylapCTBEHHOM
u3MeHsl B ¢opMe mmnuonaxa (cr. 111
VK Vkpaussl) Mo HENoCpeICTBEHHBIM
oObekTaM mpecTyIuieHui. B wacTHO-
CTH, NIPH COBEPLICHHH MPECTYyIUICHUI,
MpeayCMOTPEHHBIX cTaThsiMu 231, 232
VK VkpauHbl, CcTpagaloT HHTEpECHI
CyOBEKTOB XO35HICTBOBaHMS, TOrAa Kak
MIPU COBEPIICHUU TOCYJapCTBEHHON H3-
MEHHI B (hOpMe MIMHOHAXa — HHTEPECH
HanHoHaTbHOW Oe3zomacHocTH. OTimM-
YaeTcsl TAaKKe MpeIMeT IPecTyIIeHUH.
Tak, B cratbsax 231, 232 YK Vkpaunsl
MPEeIMETOM NPECTYIUICHUS SBJISIOTCS
CBE/ICHUS, KOTOPbIC HMMEIOT HCKIIIOYH-
TEJIbHO KOMMEPUYECKHH XapakTep, «TO
€CTh UMEIOT YKOHOMUYECKYIO LIEHHOCTh
U HaXOJATCS B paMKaX 0co00To pexuma
JIOCTyMa M UCMONb30BaHus» [8, c. 158—
159]. B 4. 1 ct. 36 Xo03siiCTBEHHOTO
KOoJeKca YKpawHBl YKa3bIBaeTCs, 4YTO
KOMMEpYeCcKoi TalfHOW MOryT OBITh
MPU3HAHBI CBEACHMUS, CBSI3aHHBIE C TIPO-
H3BOJICTBOM, TEXHOJIOTHEH, yIIpaBIeHU-
eM, pUHaHCOBOH M IPyroi nesTeNbHO-
CTbIO NPEANPHUATHS, HE SBIAIOIIUECS
rocyaapCTBEHHOW TaifHOM, pa3rnarmie-
HUE KOTOPBIX MOXET HaHECTH yuiepd
uHTepecam mnpeanpustas [9]. 3aro
0aHKOBCKOW TalHOW CIEAyeT CUYHTATh
uHpOpMALMIO O OEATEIBHOCTH U (u-
HAaHCOBOM COCTOSIHMH KJIHEHTa, KOTO-
pas cTaja m3BecTHa 0aHKy B Iporecce
00cTy’)KnBaHUS KIMEHTA H B3aUMOOTHO-
OICHUI ¢ HUM WM TPETHUM JHIaM MPH
MpeIOCTaBICHUH yCIyT 6anka. bankos-
CKOHM TailHOH, B 4YaCTHOCTH, SIBISIOTCSA:
CBE/ICHUS 0 OAHKOBCKHUX CYETaX KIIMCH-
TOB, B TOM YHCJI€ KOPPECHOHJCHTCKHE
cuera OaHkoB B HarmoHanbHOM OaHke
VYkpauHsbl; 2) onepanuu, KOTOpble ObLIH
MIPOBEACHBI B O3y WIM IO MOpyYe-
HUIO KIHEHTa, OCYILICCTBICHHBIE HM
chenku;  (PMHAHCOBO-3KOHOMMYECKOE
TOJIOKEHHE KIIMEHTOB; CHCTEMBI OXpa-
Hbl 0aHKa M KIHEHTOB; HWH(pOpMalus
00 OpraHM3alMOHHO-TIPAaBOBON CTPYK-
Type IOpPHINYECKOTO JIMIA — KJIHEeHTa,

€ro  PYKOBOAUTECIIAX, HaIllpaBJICHUAX
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JeSTEIbHOCTH; CBEACHUA O KOMMeEp-
YECKOH JeATEIbHOCTH KIMEHTOB WM
KOMMEpYECKOH TaiiHe, TI000M MPOeKTE,
n300peTeHny, o0pa3uax MPOAYKIHH U
IOpyras KoMMepueckas uHGpopManus;
uHpopmanus 00 OTYETHOCTH MO OT-
JIeTpbHOMY 0aHKY, 32 HCKIIOUEHHEM TOH,
YTO TOAJIEKUT OIyOJINKOBAHUIO; KOJBI,
HCIIONIb3yeMble OaHKaM{ ISl 3aIlHUTHI
nHpopmanuu (ct. 60 3akoHa YKpauHBI
«O OaHkax M OaHKOBCKOH NesTEIbHO-
ctu» ot 7 mpexabps 2000 [10]).

B cBorw ouepens, B cratbe 111 YK
YKkpauHbl yKa3aHHBIH OIUPOKUN CIEKTP
npuMeHeHus: uHdopmauuu (B cdepe
000pOHBI, 5KOHOMHKH, HAYKH U TEXHH-
KM, B cepe BHEIIHUX OTHOLICHUH, B
cepe rocynapcTBeHHON 6€30MaCHOCTH
1 OXPaHBI IPABOMOPAIKA) U €€ 3aceKpe-
YUBaHUS 00€CIeUYnBaeT HAMOHAILHYTO
0€e3011acHOCTb rOCYAapCTBa.

Taxxe pasrpaHUYUTEIBHBIM TPH-
3HAKOM TOCYAapCTBEHHOW H3MEHBI OT
HE3aKOHHOro cbopa MM HCIIOJIb30Ba-
HUSL CBEJIEHHUH, COCTaBIJAIOIIHMX KOM-
MEpPYECKYl0 MM OaHKOBCKYI TaWHY
(ct. 231 YK Vkpaunsl), U pasrianieHus
KOMMEpYECKON MK OaHKOBCKOW TaWHBI
(ct. 232 VK VYkpawussl), siBisercs oduie-
CTBEHHO-OIIaCHOE JesHue. Tak, omHa
W3 aNbTePHATUBHBIX (OpM 0OIIeCTBEH-
HO-OIMACHOTO ACSIHHS MPH COBEPIICHUN
MIPECTYIUICHHUS, MPeyCMOTPEHHOTO
ct. 231 YK Vkpaunsl, 3akigrodaercs B
HE3aKOHHOM HCIIOJIb30BAaHUM CBEICHUH,
COCTABIISIOIINX KOMMEPUECKYIO TaiiHy.
OO11ecTBEeHHO-0NIaCHOE JAESHUE B IIpe-
CTYIUICHUH, IpeaycMoTpeHHOM cT. 111
YK VYkpaunsl, cOCTOUT B mepegaue cBe-
JICHUH, COCTaBJISIOLIMX TOCYIAapCTBEH-
Hywo Taitny. O.E. PanyTHeiii oOpamaer
BHHUMAaHHE Ha TO, YTO TEPMHUH «Iepea-
4ay, UCIOJIb3yEeMBbIH IIPU ONMUCAHHUHU Ta-
KOTO TPECTYTUICHNUs, KaK TOCYAapCTBEH-
Has U3MeHa B (opMe MIIHOoHaXa, SBIS-
€TCsl y3KUM I10 00BEMY 110 CPaBHEHHIO C
TEPMHHOM «HCIIOJIB30BaHUE», KOTOPHIi
ynortpedieH B aucrno3unuu ct. 231 YK
VYKpauHbl, «IOCKOJBKY HCIOIb30BaTh
(IpUMEHUTh) YTO-HUOYIb WU TPHUHATH
C IOJIb30H O3HAYaeT, B TOM 4YHUCIEe, KaK
HEIOCPEICTBEHHOE IOTpelieHne Io-
JIe3HBIX CBOUCTB MHGOpMAIUH (UCIIOIb-
30BaHUE KOMMEPUYECKOW TalHbBl IyTeM
MPUMEHEHHSI STHX CBEICHUH B IPOM3-
BOJICTBE, MAPKETHHTOBOH MOJTUTHKE UITN
ydeTe NpH IUIAaHUPOBAHHUH H T.J.), TaK U
nepenady jobom anpecary» [8, c. 111].

W3 BrIIECKa3aHHOTO CIELYeT, 4TO

0011eCTBEHHO-0IIACHbIE JESHHS, KOTO-
peie 3akiodaroTcs B nepenade (ctT. 111
VK VYkpauHbl) U pa3riiameHud COOTBET-
crBytomieir nudpopmanuu (ct. 232 YK
VYKpauHbl), HaIpaBJIEHbl Ha JOBEICHHE
ee M0OBIM CIIOCO00M O CBEICHHUS IIO-
CTOPOHHETO JHIa IPH OTCYyTCTBHH Ha
9TO 3aKOHHBIX OCHOBaHHI. OmHAaKoO B
TakoM clIy49ae OTIHUYAIOTCS aApecaTrhbl
Takux npercteuii: B cT. 111 YK Vkpan-
HBl — UHOCTPAaHHOE TOCYAapCTBO, WHO-
CTpaHHas OpraHu3alus WIH UX Ipea-
craButenu, B cT. 232 YK Vkpaunsl —
3TO n000€ JIMIo, Ha O3HAKOMIICHHE
KOTOpPOT'O C KOMMEpYEeCKOH TallHOH OT-
CYTCTBYET COIJIacHe e¢ BiaJeNblia.

OTIUYUTETPHON TaKkXke SBIsAETCS
L[eJb COBEpUICHUS IpecTyIieHus. Tax,
LETbI0 COBEPIIEHUS TOCYIapCTBEHHOI
U3MeHBl B opMe HIMHOHAXKA SBISICTCS
mepefaga CBEACHHH, COCTaBISIOMNX
TrOCyIapCTBEHHYIO TaifHy, TOrna Kak
MPEeCTyIUICHUS, MIPETYCMOTPEHHOTO
ct. 231 YK VYkpaunsl, — pasriameHue
WIM WHOE MCIIOJIb30BAaHHE CBEJICHHIH,
COCTaBIIAIONIMX KOMMEPUYECKYI0 WIH
GaHKOBCKYIO TaliHY.

CMeXHBIMH €  IpPeCTyIUICHHEM,
peraMeHTHPYIOUIMM YTOJOBHYIO OT-
BETCTBEHHOCTh 3a TOCYJapCTBEHHYIO
HU3MEHY, SBISETCS pa3[alleHue Io-
cynapctBeHHo# TaiHbl (cT. 328 VYK
VYKpanHbI) W pa3mIalieHHe CBEICHHI
BOGHHOTO XapakTepa, COCTaBISIOMNX
TOCYyIapCTBEHHYIO TaifHy, WIH IOTEeps
JIOKYMEHTOB JIM00 MaTepHasioB, Coaep-
xamux Takue cBeneHus (ct. 422 YK
VYKpauHsbI).

Cnenyer OTMETHTH, YTO UId pas-
IPaHUYCHUS YKa3aHHBIX COCTABOB Ipe-
CTYIUICHHH C COCTaBOM IMPECTYIMJICHHS
«TOCYZapCTBEHHAs] M3MEHa» 3aKOHOJa-
TEJIEeM HCIIOJIB30BaH TaK HA3BIBAEMBIil
HETaTUBHBIH TNPU3HAK — «OTCYTCTBHE
MIPU3HAKOB TOCYJapCTBEHHONW N3MEHBD.
JIaHHBIM MPHU3HAK TaKXkKe BBEACH 3aKO-
HOJAaTeNeM B KOHCTPYKIHH COCTaBOB
nepenayy WM COOMpaHWE CBEICHHI,
COCTABIAIOMMX  KOH(PUICHIIMAIBHYIO
nHGOpPMALMIO, KOTOpas SABIsAETCS COO-
CTBEHHOCTHIO rocyaapctna (4. 1 ct. 330
YK Vkpaunsl), npecTynHble AeHCTBUS
BOCHHOCIY)KAILIEro, HaXOJSIIErocs B
mieny (4. 1 ct. 431 YK VYkpaunsr).

B yronoBHO-mpaBOBO#l nuUTEpaType
OTMEYaeTCs, YTO TAKOH c1mocob MocTpo-
€HHS COOTBETCTBYIOIINX KOHCTPYKITHI
COCTaBOB TMPECTYIUICHHH HENb3sl Ha-
3BaTh yJAuHBIM, IMOCKOJBKY, C OJHOI

CTOPOHBI, TAKMM 00pa30M 3aKOHOAATEIIb
yKa3blBaeT Ha HEOOXOAMMOCTH pas3rpa-
HUYMBATh ONpEJENICHHBIH COCTaB Ipe-
CTYIUICHHUSI C APYTUMH, OJHAKO, C ApY-
roil CTOPOHBI, TAKOH CIIOCO0 HE pemnraeT
npobjeMy pasrpaHUYEHHUS CMEXKHBIX
cocTaBoB npectymienui [11, c. 267].

B wactHOCTH, ecnm GyKBalbHO TOJ-
KOBaTh TEKCT YTOJOBHOTO 3aKOHA, TO
yKa3aHHE Ha «OTCYTCTBHE HpPH3HAKOB
TOCYIapCTBEHHOH H3MEHBI» B JHCIIO-
sunu 4. 1 cT. 328 VK o3Hauaet, uTo
JUIsL KBaJIMGUKALMY JIeSTHUS 110 JaHHOM
cTarbe He0OXOAMMO YCTAaHOBHUTB OTCYT-
CTBHE BCEX IPHU3HAKOB COCTaBa IoCy-
JIapCTBEHHOW M3MEHBI, B TOM YHUCIIE TEX,
KOTOpBIE B KaXK/IOM COCTaBE MPECTYIIIe-
HUS SBISIOTCA HeM3MeHHBIMH. OqHAKO
CpaBHEHHE COCTABOB pa3MNIANICHUS TO-
cynapctBeHHoi TaifHbI (4. 1 c1. 328 YK
YKpauHbI) U TOCYyIapCTBEHHONH M3MEHEI
(u. 1 ct. 111 YK Ykpaunsl) nokassiBa-
€T, YTO, KpOMEe NPHU3HAKOB, B KaXKIOM
COCTaBE NPECTYMICHUS, KOTOPbIE SBIIS-
IOTCSl HEU3MEHHBIMH M HEOOXOMMbIMH,
uMeroTcs o0Ire Npu3HaKku (IpeaMeToM
NPECTYIUICHHS SABISIOTCS CBEICHHS, CO-
CTABJIAIONME TOCYIapCTBEHHYIO Taii-
Hy). Takum oGpa3om, IJisi TOTO, YTOOBI
pasTpaHUYHUTH CMEXKHBIE COCTaBHI IIpe-
CTYIUICHHH, B JIOOOM cllyyae HYKHO
obpamarbcst K aHaln3y M CPaBHEHHIO
coIep)KaHUsI KOHKPETHBIX IIPHU3HAKOB
9TUX COCTaBOB TIPECTYIUICHHH, He-
CMOTpSI Ha HalM4he B TEKCTE CTaTbH
IOPUINYECKON KOHCTPYKLUHU «IIPU OT-
CYTCTBUH NPU3HAKOB I'OCYapPCTBEHHON
U3MEHBI».

OCHOBHBIM MPHU3HAKOM, MO KOTO-
poMy HEOOXOIMMO OTACIATH rocynap-
CTBEHHYIO M3MEHY B ()OpMe IIMHOHAKA
OT MHPECTYIICHUH, NPEeayCMOTPEHHBIX
cT. c1. 328, 422 YK Vkpaunsl, sBiseT-
csl ajpecaT NONYy4EHUs CBEICHMH, CO-
CTaBIIONIUX TOCYIapCTBEHHYIO TalHY.
B wactHOCTH, B IpeCcTyIUJICHUH, TIpea-
ycmotpenHoM cT. 111 YK Vkpaunsl, um
BBICTYIIa€T MHOCTPAaHHOE rocyaapcTBo,
MHOCTpaHHAs OpraHM3alMsig WIH HX
MpeJCTaBUTENH, TOrNa Kak B HpecTy-
IUICHUAX, PETIAMEHTHPYIOIIHUX YTOJIOB-
HYI0O OTBETCTBEHHOCTH 3a pa3rialieHue
roCcyJapCTBEHHOW TaifHbI, — J1I000€ Mo-
CTOPOHHEE JINIO, 32 HCKIIOUEHUEM TeX,
KOTOpBIE peaycMoTpeHsl B ¢T. 111 YK
VYkpanHbl. OTOT IpHU3HAK HEOOXOIUMO
HCCJIEe0BaTh B 2-X aCHeKTaxX, a HMEHHO:

1) BocmpuHHMaeTcs CyObEKTHB-
HO (MOXET OBITh KaK peajdbHBIM, TaK



A OIIMOOYHBIM,
HMEIONUXCSI Ha TO OCHOBAaHUN CYHTa-

Koraa cyoOwmekt 0e3

€T ONpeJeNIeHHOE JIMLO IpeICTaBUTe-
JeM HMHOCTPAHHOIO TOCYAapCTBa WIIH
OpraHM3anuu, U HaoOOpoT, — paccma-
TPUBAET NPEACTABUTENSI HHOCTPAHHO-
ro rocyJaapcTBa WM OpraHU3alMH Kak
psAnoBoro rpaxkaaHmHa Ykpawubl). Ha-
MpUMep, MPECTYITHUK CYUTAET, YTO pas-
IJallaeT CeKpPeTHBIE CBEACHHS PSIOBO-
My TpaXJIaHUHY YKpauHbl (Hampumep,
XBacTaeTcs COCely O BaXHOCTH 3aHH-
MaeMOH UM JOJIKHOCTH, a TakKKe TOi
MHPOpPMALUU, KOTOpas HaxXOJUTCS B
€ro BEIEHUH), KOTOPbIH, KaK 0Ka3ajloch
BITOCJICZICTBHH, SIBIISIETCS MPEJCTaBUTE-
JIeM WHOCTPAaHHOW OpraHU3alUH U CO-
OupaeT 3TU CBEIEHHUS C IEJbI0 yinepoa
HaIlMOHAIBHON 0e30macHOoCTH YKpau-
HEI. B Takom cirydae yrosoBHas OTBET-
CTBEHHOCTD 33 FOCYJapCTBEHHYIO H3Me-
Hy B (opme mImMOHa)ka HCKIIOYaeTcs,
MMOCKOJIBKY IEeHCTBUS JHIAa COAepIKaT
BCE IPU3HAKM COCTaBa IPECTYIICHHUS,
npenycmorperHoro ct. 328 YK Vkpau-
HBI, BeJlb JIaHHOE JIMI[0 HE OCO3HABAJIO,
YTO pa3NIallaeT CBEJCHMS, COCTABIISIO-
IIMe TOCY/IapCTBEHHYIO TallHy IpeJcTa-
BUTEJI0O HHOCTPAHHOTO TOCY/1apCTBa;

2) BOCHpUHHUMAETCS OOBEKTUBHO
(xapaxkTepu3yercs HaJIM4ueM peabHbIX
MIPU3HAKOB, 10 COBOKYIHOCTH KOTOPBIX
JUI0 MOXXHO OTHECTH K «MHOCTPAaHHO-
My ajpecaTy», 9TO BIUsET Ha KBAITH(U-
KaIuo cogessaaoro [12]).

A.C. CamoiinoBa cuuTaer, 4To pas-
rJalleHue TOCYAapCTBEHHOH TalHBbI
MOXET UMETh MECTO IPU COBEPLICHUH
rocyJapcTBEHHOH Hu3MEHBl B ¢opme
MOJPBIBHOW  JI€ATEIbHOCTH  IPOTHUB
YKpauHbl, CBSI3aHHOH C TOMBITKOM
CHU3UTH O00OPOHOCHOCOOHOCTH YKpa-
WHBI, C CO3JaHUEM YCIOBHI mWiIi naes-
TEITBHOCTH Ha TEPPUTOPHUU YKpPAWHEI
HHOCTPAHHBIX Pa3BEIOK, C MPUHATHEM
Mep IO YCHUJIICHUIO YKOHOMHUYECKOH 3a-
BHCUMOCTH YKpPaWHBEI OT IPYTUX TOCY-
napctB [13, c. 531]. UccnenoBarenbHu-
11a OTMEYaeT, YTO Pa3rpaHUYUTENIbHBIM
MPU3HAKOM paccMaTpUBaeMbIX MOCsTa-
TEIbCTB JOJDKHA BBICTYHATh II€Jb CO-
BepleHus npecrymienus. Cienyer oT-
METHUTb, YTO LIEIBI0 I'OCYAapCTBEHHOMN
M3MEHBI SBJISETCS NMPHYMHEHHE Bpenaa
CYyBEpPEHHUTETY, TCPPUTOPHAIBHOU IIe-
JIOCTHOCTH ¥ HENPUKOCHOBEHHOCTH,
000pOHOCTIOCOOHOCTH, TOCYNapCTBEH-
HOM, 5KOHOMHYECKOl min nHpopManu-
oHHOM Ge3omacHocTH YkpauHbl. CooT-

BETCTBEHHO, €CJIM JIMLO OCO3HAET, YTO
nercTByeT B ymiep0 HanHMOHAJIbHOMN
Oe3omacHOCTH YKpawHbl, TO, IO MHe-
a0 A.C. CaMoHIIOBOM, TakWe AcCH-
CTBUSL JOJDKHBI IOJYYHTH YTOJIOBHO-
npaBoByIO oneHKy 1o cT. 111 YK Vkpa-
uHbl. J{aHHas mo3umnus TpedyeT yTod-
HEHHS, TOCKOJBKY JJS TOTO, YTOOBI
JeHCTBUS NUIA NOANAJaNM MHOoJ IpH-
3HaKU TOCYJapCTBEHHOH W3MEHBI, He-
JOCTaTOYHO TOJIBKO (haKTa OCO3HAHMS
JUIIOM, YTO OHO CBOMMH JCHCTBUAMHU
HNPUYUHACT WIK CO3/1aeT yIpo3y NpUYH-
HeHUs Bpena. Benp M3BECTHO, YTO AJIs
KBaJM(UKALUU JEAHUS Kak rocyaap-
CTBEHHOW M3MEHBI B (opMe OKazaHus
NOMOIIM B TPOBEICHUU MOJAPBIBHON
JeSTENBHOCTH IIPOTUB YKpauHbI HEOO-
XOAMMO BBISICHHUTH, YTO JIHII0, KOTOPOE
pasriamano rocylapCTBEHHYIO TalHY,
JIeHCTBOBANIO «B PaMKax JOTOBOPEHHO-
cTeil» ¢ MHOCTPAaHHBIM rOCYJapCTBOM,
WHOCTpPAHHOHN oOpraHu3amuedl Wi uX
HPEJCTaBUTEIAMH.

OT pasmianieHus rocylapcTBEHHON
TaliHbl FOCYAAaPCTBEHHAs U3MEHA TaKXKe
OTJIMYAeTCs MO MPHU3HAKY CHEIHabHO-
ro cyowsekra. B gacTHOCTH, CyOBEKTOM
npecTyIICHHS, PeayCMOTPEHHOTO
ct. 328 YK VYkpaunsl, sBIseTCA JUIO,
KOTOPOMY CEKPETHBIC CBEIEHHS ObLIH
JIOBEPEHBI MIIH CTAJIN U3BECTHHI B CBA3HU
C HUCIOJIHEHHEM HM CIyXeOHBIX 001-
3aHHOCTeH. CyOBbEeKTOM IpecTyIIeHHUs,
npeaycmorpenHoro 4. 1 cr. 422 VK
YKpauHbl, SBISCTCS BOCHHOCIYXAIUH
WIN BOEHHOOOS3aHHBIH, CyOBEKTOM
HpecTyIICHHS, HPeIyCMOTPEHHOTO
4. 2 c1. 422 YK VYkpaunsl, sBiasercs
JIUII0, KOTOPOMY COOTBETCTBYIOIIUE J10-
KyMEHTBI HJIM MaTepHaJlbl, COAEpIKalIne
CBEJICHUSI BOCHHOTO Xapakrepa, Obun
noBepeHsl. OHAKO 10 ATHUM NMPU3HAKAM
HEBO3MOXKHO OTJIMYHUTDH JaHHBIE COCTa-
BBI IPECTYIJICHUI OT rOCyJapCTBEHHOM
u3MeHbl. To ecTb He HCKIIOUEHBI CITy-
4yay, KOTrla TOCYIapCTBEHHYIO HM3MEHY
MOXET YYMHHUTh BOCHHOCIYXalluii,
WK BOCHHOOOS3aHHBIN, MU JIMIO, KO-
TOpOMY OBUIM JOBEPEHBI COOTBETCTBY-
OLIMe JOKYMEHTBl M MaTepHalbl, CO-
JepiKalie CBEACHHUS BOCHHOIO Xapak-
Tepa. B 3TOM ciy4ae OTIMYMTENbHBIC
OPU3HAKH PA3IMYHBIX CIEIHAIbHBIX
CyOBEKTOB SIBIISIIOTCS HEHTpAIbHBIMH C
TOYKH 3pEHHUS Pa3TpPaHUYCHUS COCTaBOB
IPECTYTUIEHUH.

OneHnBas COOTHOIIEHUE
JIapCTBEHHON HU3MEHHI,

rocy-
KOTOpast co-
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BepuiaeTcsi myreMm mimuoHaxa (ct. 111
VK Vkpaunsl), u nepenaun i cbopa
CBE/ICHUH, COCTABISIOMUX CIYXKEOHYIO
uHpopmanuo, cobpaHHy B mporecce
ONepaTUBHO-PO3BICKHOM, KOHTppasBe-
JBIBaTEILHOW JEATEIbHOCTH B cdepe
ob6oponsr crpansl (c1. 330 YK VYkpaun-
HBI), MOKHO CJI€JaTh BBIBOJ, 4TO 00-
OIUM  TPHU3HAKOM COOTBETCTBYIOIINX
COCTaBOB NPECTYIUICHHUI ABISETCS 00-
[IECTBEHHO-OMTACHOE JIESTHHE B CIEAy-
omux ¢popmax: 1) nepenaya HHOCTpaH-
HBIM IPEIUPUATHAM, YUPEXKICHHUIM,
OpraHM3alUsAM HIH UX NPEICTABUTEIAM
COOTBETCTBYIOLINX CBeACHHIt; 2) cOop
TaKUX CBEIECHUH.

PasrpaHu4YUTENbHBIM K€ TpH3Ha-
KOM COCTaBOB NPECTYIICHUH, Npen-
yeMmotpeHHBIX cT. 111 YK VYkpauns
u ct. 330 YK VYkpawHbl, BeICTYmaeT
TOJIbKO mpeameT. Tak, mpeaMeToM Ipe-
CTYIUICHUS, TIPEeayCMOTpeHHOro cT. 111
VYK Vkpaunsl, BBICTYNAIOT CBEIEHUS,
COCTABIIAIOIINE TOCYJapCTBEHHYIO Taii-
Hy, INPEAMETOM CcOCTaBa IpecTyIlie-
HHU, npegycMoTpeHHoro B cT. 330 YK
VYKpauHbl, — CBEJICHHS, COCTABIIAIOLINEC
ciayxeOnyo uHpopmanuio. Kpurepuu,
110 KOTOPBIM MOXXHO OIpPEIENIUTh NpH-
HaJJIS)KHOCTD ONPEEIICHHBIX CBEJCHUI
K MpeaMeTy OJHOTO WM Ipyroro u3
Ha3BaHHBIX INPECTYIUICHUH, YCTaHOB-
JIeHBl B 3aKOHOZATENhCTBE. Tak, B CO-
OoTBETCTBUU C 1.1, 2 4. 1 cT. 9 3akoHa
VYkpaunsl «O poctyne K HyOIM4HOH
nHpopmanum» ot 13 sHBaps 2011 roxa
K CIyXKeOHOW MOXET IpHUHAIIEeKATh
cienyomas uHpopmanusa: 1) Koropas
COIEPXKHUTCA B JOKyMEHTax CyObek-
TOB BJIACTHBIX IOJIHOMOYHI, KOTOpBIC
COCTaBISIIOT  BHYTPHBEJOMCTBEHHYIO
CIyXeOHyI0 KOPPECIOHJEHIUIO, [0-
KJIQJHbIE  3allUCKH, PEKOMEHIAIUH,
€CIIM OHHU CBS3aHBI C pa3pabOTKOi Ha-
TIpaBJICHUS ACSITEIBHOCTH YUPEKICHHS
WU OCYIIECTBICHHEM KOHTPOIBHBIX,
HaJ30pHBIX (YHKIHMA opraHamMu ro-
CYIapCTBEHHOH BJIacTH, MPOLECCOM
NPUHATUS PEIICHUH U NPenNIeCTBYIOT
myOINYHOMY 00CY)XJEHHUIO WIH TPUHS-
THIO PEIIeHHUI; 2) coOOpaHHasl B MPOIeC-
ce ONEepaTUBHO-PO3BICKHOW, KOHTPpa3-
BEJIbIBATEILHON JIEATEIBHOCTH, B chepe
00OpOHBI CTPaHBI, KOTOPasi HE OTHECECHA
K TOCYAapCTBEHHOH Taiine [14].

IIpusnak crnenunanbHOTO CyOBEKTa
OTHOCHUTEIFHO TOCYJAapCTBEHHOW W3-
MEHBl — 3TO TPaXJAHCTBO CYOBEKTa,
a OTHOCHWTENBHO mepenadyn wmwin cbopa
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CBEJICHUH, COCTABIAIOIIUX CIYXKEeOHYIO
napopmanumo (ct. 330 VK Vkpaunsr), —
CTaTyC JIMLA B OTHOIIEGHUM CBEICHHIA,
KOTOPBIE SBJISIIOTCS IPEIMETOM MPECTy-
IUICHUS. YKa3aHHbIE MPU3HAKH XOTS U
HE COBIAJAIOT IO COACPIKAHUIO, OJHA-
KO HE BBINTOJIHAIOT Pa3TPaHUIUTEIBHBIX
(GyHKUINH, MOCKONBKY HE HCKIIOYCHA
BO3MOXXHOCTH JINIIA, HAACJIEHHOTO MpH-
3HaKaMU CIIENHAIBHOTO CyOheKTa Ipe-
CTYIUICHHS, NIpeycMOTpeHHOro cT. 330
YK VYkpaunbl, OJHOBPEMEHHO HMETb
MPU3HAKK  CHEIHMAJIBHOrO cyObekTa
MIpeCTyIUICHUS, IIPEeyCMOTPEHHOTO
ct. 111 YK VYkpaunsl. Kak ynauno nosa-
metuna JL.II. Bpuu, «HEBO3MOXHOCTH
pasrpaHUYMTh Ha3BaHHBIC CMEXHbIC
COCTaBBI MPECTYMICHUH O MPU3HAKAM
CIIEMAIBHOTO CyOBEKTa HET OCHO-
BaHUN CYMTATh HEJOCTaTKOM. B sTom
clydae 4YETKHM pa3TpaHUYUTEIbHBIM
MPU3HAKOM SIBISIETCSI TIPEAMET IIPECcTy-
MIJICHUS, Y€ro BIIOJIHE JOCTATOYHO JIS
TOTO, YTOOBI NPOM3OLUIO IPaBUIBHOE
pasrpaHU4eHue ITUX COCTABOB MPECTY-
mieHuii» [11, c. 268].

BriBoabl. OTrpaHuueHue cocTaBa
MPECTYIUICHUS] «TOCYAapCTBEHHAs H3-
MEHa» OT CMEXHBIX MOCSTaTeNbCTB HE
JIOJDKHO BBI3BIBATH TPYJHOCTH OJaroja-
psl YETKOCTH 3aKOHOJATEIbHBIX GopMy-
nupoBok B YK Vkpaunsr. B To ke Bpemst
NIesATEeIbHOCTh, CBSI3aHHASI C pa3TpaHU-
YEeHHEM pacCMaTPHUBAEMBIX CMEXHBIX
COCTaBOB MPECTYIUICHHH, SBISETCS
HEOOXOAMMBIM 3TarloM IPaBOIpUME-
HEHUs, IOCKOJIbKY HpPaBHUJIbHAs KBaJH-
¢dbuKkanyus NpecTYIUIGHHH JOCTUTaercs
JIUIIB NYTEM YCTAHOBJICHUS U TILATEIb-
HOT'O U3y4YEHUS NPU3HAKOB UX COCTABOB
U TIO3BOJISIET UCKJIFOYHUTD CIIEJCTBEHHO-
cyneOHbIe OUIMOKH MPH pacclieIOBaHUH
U PAcCMOTPEHUH COOTBETCTBYIOIIUX
YTOJOBHBIX IIPOU3BO/ICTB.
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COBPEMEHHBI OTAIl U TEHAEHIIUU
PE®OPMUPOBAHUSA CYJIEBHOU CUCTEMBI B YKPAUHE

Poman KPYCSIH,
acrupanT Kadeapbl OpraHu3aluy CyJeOHbIX U MPABOOXPAaHUTEIBHBIX OPraHOB
Hannonansnoro yHusepcutera «Onecckas IopuandecKas akaaeMusd»

Summary

The article describes the content of the present stage and trends in the reform of the judicial system in Ukraine. Basic attention is
given to scientific and theoretical analysis of the provisions of the Law of Ukraine ,,On Amendments to the Constitution of Ukraine
(regarding justice)” of June 2, 2016. It was concluded that the adoption of this law is essential to the fundamental changes in the or-
ganization and administration of justice in Ukraine, but the judicial reform is not completed on this stage, it is only the beginning: the
implementation of the constitutional provisions into practice, verification of their effectiveness and feasibility in accordance with the
main trends of the judicial reform in Ukraine are required at the moment. This will require further scientific and theoretical, practical
and legislative efforts and developments.

Key words: judicial system, justice, judiciary, amendments to the Constitution of Ukraine, reform of the judicial system, tenden-
cies of the reform of the judicial system.

AHHOTAIUSA

B crarbe packpbIBaloTCs CoJepiKaHHe COBPEMEHHOTO dTara U TeHISHIUU pehOopMUPOBaHUs cyneOHoi cuctemMbl B Ykpaute. Oc-
HOBHOC BHHMAaHHUE Y/ICJICHO HAyYHO-TEOPETHYECKOMY aHaJIM3y HOJIOKeHUH 3akoHa YkpauHbl «O BHeceHHH n3MeHeHuil B KoHcru-
Tynuio YKpauHb! (OTHOCHTENBHO mpaBocyaus)» oT 2 mioHs 2016 . CrenaH BBIBOX, YTO NMPHUHATHE JAHHOTO 3aKOHA HMEET BAXKHOE
3Ha4YeHHe A1 PyHIaMeHTaIbHbIX IpeoOpa3oBaHuii B cepe OpraHu3aluy U OTIPABICHHS IPAaBOCYAUS B YKpanHe, OTHAKO Ha 3TOM Cy-
nebHas pehopma He 3aBepIIACTCsl, a TOIBKO HAYMHACTCS, TIOCKOJIBKY B HACTOAIIEE BpeMsl HEOOXOIMMbI BHEIPEHNE KOHCTUTYLIMOHHBIX
MOJIOKEHHUIT B )KU3Hb, TPOBEPKA UX Ha 3QPEKTHBHOCTH U PEaM3yeMOCTh B COOTBETCTBUH C OCHOBHBIMH TEHIICHIIHAMH pe(hOopMUpPOBa-
HUSI CyIeOHO# cHUCTeMBbI B YKparnHe. DT0 NOTpeOyeT JalbHEHIIINX HAYyYHO-TEOPETHICCKHX, PAKTUIECKUX, a TAK)KE 3aKOHOTBOPUECKUX

yCHIIN 1 HApabOTOK.

KuroueBble ciioBa: cyneOHas cucrema, mpaBocyaue, cyJeOHas BIacTh, BHeceHHe n3MeHeHui B Konctutyuo Ykpaussl, pedop-
MHUpOBaHKE CyJIcOHOI CUCTEMBI, TeHICHIUH peopMHUpOBaHUs CyAeOHOM CHCTEMBI.

l IocTaHOBKa npodaembl. Pedop-
MHpPOBaHHE CyAeOHOH CHCTEMBI

KaK IepMaHEeHTHBIH MPOLECC — OT, MepBO-
HavaJlbHO, CO37IaHUs Cy[eOHOH BlacTH B
CHCTEME pa3eNeHHs TOCYJapCTBEHHOM
BJIACTH, Yepe3 MOITAMHOE [IPOBEICHUE IITy-
0OKOIA, CHCTEMHOI Cy1e0HOI peOopMBI, 10
JTaIbHEHIIEeT0, YCTOWYUBOTO YCOBEpIICH-
CTBOBaHUs CyA€OHOI CHCTEMBI — OCYILECT-
BJISICTCS. B COBPEMECHHOM YKpauHe HaYuHAas
C MOMEHTa TNPOBO3MIALICHHUS €€ He3aBHU-
cumocti. U ceronmus, HakaHyHe 25-TeTHst
HE3aBHCHMOCTH YKpaWHBI, IPOOIEMBI B
cdepe npaBocynust He paspeleHsl. bonee
TOTO, COBPEMEHHBI 3Tall OTEYECTBEH-
HBIX KOHCTUTYLIMOHHBIX IpeoOpa3oBaHuii
03HAMEHOBAJICS TAKUM BaXXHBIM COOBI-
THeM, Kak npuHsTtue Bepxosnoil Panoit
VYkpaunsl 3akoHa Ykpaunbl «O BHece-
Huu usMeHeHudd B Koncrutynuio Ykpa-
UHbl (OTHOCHUTEJIBHO IPABOCYIMS)» OT
2 utons 2016 . Ne 1401-VIII (nanee: 3a-
KoH YkpanHbl «O BHECCHUN N3MECHEHUH B
Koncturymmro YkpauHbsl (OTHOCHTEIBHO
npaBocyaus)») [1], 470 MOXKHO oxapakre-
pH30BaTh KaKk cTapT HOBOTO ATama pedop-
MHUPOBaHUS Cy/1eOHOH CHCTEMBI.
AkTyajgpHocTb. C BHECEHHMEM W3-
MeHeHui B OCHOBHOW 3aKOH rocyzapcTBa
cyneOHas pedopma He 3aKaHUMBAeTCs, a

MPOIIOJDKAETCs, OOJiee TOr0 — AKTUBU3H-
pyercs. Brecenne m3menennii B Konctu-
TYLMIO YKpauHbl sBisieTcs: (QyHAIAMEHTOM
JaTbHEWIIMX npeoOpasoBaHuil B cdepe
cynebHoi cuctembl. CiteioBaTeNnbHO, akTy-
TMBUPYETCSI HEOOXOIMMOCTB OIIPEAEIICHUS
OCHOBHBIX HallpaBJIeHUH (TCHACHIINN) 3THX
npeoOpa3oBaHuii, UTO, B CBOO OYepe/ib, 00-
YCJIOBIIMBAET HEOOXOIUMOCTh CHCTEMHOTO
QHaJIM3a HOBBIX KOHCTUTYIIMOHHBIX IOJIO-
JKEHUH OTHOCUTEIIBHO ITPaBOCYAUS, & TAKKE
UX 3aKOHOJATEIILHOTO COMPOBOXKICHHS.

Henasio u 3agaveii cTaTby SBISETCS
Hay4HO-TIPAaKTHYeCKass XapaKTepPUCTHKA
COBPEMEHHOTO JTalla M YCTAHOBJICHHE
OCHOBHBIX TCHICHIMI JalbHEUINUX IIpe-
oOpasoBaHuii B chepe cyneOHON BIACTH B
VKpanHe ¢ aKIEHTHPOBaHHEM BHUMAHUS
Ha aHaJIn3e MOoJIoXKeHUH 3aKoHa YKpauHbl
«O BHecennu u3MeHeHuit B KoncTuty-
U0 YKpauHbl (OTHOCUTENBHO HPaBOCY-
IUA)» U JIPYrMX HOPMaTHBHO-IIPABOBBIX
aKTOB, HalpaBJIEeHHBIX Ha pedopMUpOBa-
HUE CyaeOHOM CHCTEMBI.

H3n0:xeHNEe 0OCHOBHOIO MaTepuaJa.
Hns  dyHmameHnTtansHOro pedopmupo-
BaHUS CyIeOHOH cuUCTeMbl OOBEKTHBHO
HEOOXOAMMBIM SIBIISICTCS BHECCHHE COOT-
BETCTBYIOINX M3MeHeHnii B OCHOBHOM
3aKkoH TrocymapcTBa C IIETbI0 KOHCTHTY-

LIMOHHOTO O0ecHedeHus: 3TUX Mmpeobpa-
3oBaHui. Ha HeoOXoquMocTH BHECEHUS
n3meHeHni B Koncturtymmio YkpauHsl B
YacTH TPaBOCYIMsI aKIEHTHpOBajla CBOE
BHMMaHHe U EBpormeiickas komuccust «3a
IeMOKpaTHio depe3 mpaBo» (Benenn-
aHcKash KOMHUCcHs). Tak, B 3aKITIOYEHUH
Benenmanckoii komMuccuu ot 15 uroHs
2013 . Ne 722/2013 (CDL(2013)014)
YKa3bIBJIOCh: «...HbIHEITHHE KOHCTHTY-
LMOHHBIE HOPMBI IPEACTABIAIOT CO0OM
MPEeTsTCTBUE AJIsl HE3aBUCUMOI CyIeOHOI
CHUCTEMBI, OTBEUYAIOLIEH eBpONEeCcCKUM
craHmapram. Kommuccuss pexkoMmeHIyer
HE OrpaHM4uBaTh CyAeOHYIO pedopmy
YPOBHEM 3aKOHOAATEIbCTBA, a MPOBECTH
DIyOOKYI0 KOHCTHUTYLHOHHYIO pedopmy
C LEJTBIO 3aKJIAIKK KPEIKOro pyHJaMeHTa
cyneOHOM BacTy 1 dYQPEeKTUBHOI cyneo-
HOW CHUCTEMBI B IIOJTHOM COOTBETCTBHH C
€BPOIEHCKIMU cTaHxapTamm» [2].
[oaTOMYy TPYHO IEPEOLIEHUTH POJIb U
3HaueHue 3akoHa YkpauHbl «O BHECEHUH
u3MmeHeHnit B Kouctutyumioo VYkpauHbl
(OTHOCHTENBHO TPABOCYMAMS)», KOTOPBIiA
HalpaBlieH Ha CYIIHOCTHOE mepedopma-
THUpPOBaHUE Cy[eOHOH BIacTH B YKpauHe.
IIpexne Bcero, NPHHIMNUAIEHOE
3HAUEHUE HMMEET IOJIOKEHHE HOBOU pe-
makmun cT. 124 Kouctutymmm YipauHbBI
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0 TOM, YTO «IOPUCIHMKLHUS CYIOB pac-
IIPOCTpaHAETCs Ha JII000H I0pHIUIeCcKUi
crop U Jr000e YroJoBHOE OOBHHEHHE.
B npenycMOTpEHHBIX 3aKOHOM Clly4asix
CyaObl pacCMaTpHMBAaOT M JpYyTHe Jeliay.
Taxum 06pa3om, yTOUHsSIETCS IPEAMET Cy-
neGHOoro pa3duparenseTBa.

Kpome Toro, ananm3 3Toit cTathu mo-
3BOJISIETCSI CHETIaTh BBIBOX O MPOBENCHUH
JernonuTH3auy cynebHoit Bmactu. Tak,
«Ha3HAUYeHHE Ha JIOJDKHOCTH CYIOBbU OCY-
mectBisiercs [Ipe3uneHToM YkpauHsl 1o
IpeJicTaBlIeHuIo Briciiero cosera mpaso-
Cyausi B TOPSIKE, YCTAHOBJIEHHOM 3aKO-
Hom». [lonuTHyeckass HecBOOOIa cCyuew,
Kapbepa KOTOpPBIX, 10 CYTH, 3aBHCENa OT
pelleHnii mapiaamMeHTa  (TIOJUTHYECKOro
OpraHa BIIACTH), SIBISICTCA OJHOM M3 BaXK-
HEWImX mpobiieM, KOTOPYI0 HEOOXOTUMO
Pa3permTs Ha COBPEMEHHOM JTarie cyned-
HOHU peopMBI, B YaCTHOCTH TIOCPEICTBOM
YCTpaHEHUsI KaKHX-THOO MOJIUTHIECKUX
OpTaHOB OT BO3JCHUCTBHUS Ha IIPABOCY/IUE.

Ipencrasnsercst, 4ro Oyner UMETh
0€3yCIIOBHO IOJIOXKUTEIBHOE BIUSHUE Ha
IIPOIPECCUBHOE Pa3BUTHE IIPABOCYIHS
B YKpauHe KOHCTHTYI[HOHHOE MOJIOXKe-
HHE, B COOTBETCTBHU C KOTOPBIM «CYIbs,
OCYILIECTBIISIL IPAaBOCYHE, SBISETCS He-
3aBUCHUMBIM M PYKOBOJCTBYETCS BEPXO-
BEHCTBOM nipaBa» (cT. 129). Benp B koH-
TEKCTE€ AaKCHOJOTMIECKOTO HM3MEpEHHs
cynebHol pedopMBbI BEpXOBEHCTBO IpaBa
10 CBOEMY COJICPKAaHUIO BBIPAKACTCS B
COBOKYITHOCTH CJEIYIOIINX IMPHHIUIIOB:
JOCTYITHOCTU ¥ 3(PEKTUBHOCTH HPaBoO-
CyaMsi; He3aBUCUMOCTH M OecrpucTpacT-
HOCTH OPTaHOB MPABOCYHS; YBOKSHUS U
HEpYIIMMOCTH IpaB U CBOOOJ YeJIOBEKa;
CIPaBEUIMBOCTH IyOIMYHOIO paccMo-
TpeHHUs CyneOHBIX JIe] B TEUCHUE pPasyM-
HOTO CPOKa; BBIHECEHUS Cye0HOro perie-
HUSI HA OCHOBE IIpaBa M MPAaBOBOIO 3aKO-
Ha; paBEHCTBa IIpaB U CBOOO] YesloBeKa 1
PaBEHCTBA BCEX MEPE 3aKOHOM.

SIBnsieTcs MpaKTHYECKH 00YyCIOBIICH-
HOW M Takoii, urto OyneT cnocoOCTBOBATh
MOBBIIICHUIO KauecTBa U 3(P(EKTHBHOCTH
npaBocyaus, HoBas crarhs 1291 Kon-
CTUTYLMH YKpauHbI, KOTOpas, MO CYyTH,
3aKpEeIUIsieT OCHOBHBIE TapaHTHM HCIION-
HEHUS pelleHud Cyaa, NpeaycMarpu-
Bast: «Cyn NPUHUMAET pelIeHHe MMEHEM
VYkpaunsl. CyneOHoe pelieHue SBISETCS
oOs3aTenbHBIM K HcnonHeHuro. [ocynap-
CTBO 00ecIieunBacT WCMOJTHECHUE Cyael-
HOTO PELICHUs B ONPEIEICHHOM 3aKOHOM
nopsinke. KoHTpob 3a ncrnonHennem cy-
NeOHOTO PEeNIeHNs OCYIIESCTBISIET CYI.

B coorBeTcTBUM C KOHCTHTYLIMOHHbI-
MU U3MEHEHUSIMH MPOCIIEKUBACTCS MOBBI-
nieHue TpeboBaHuil U MPodheCCHOHATBHBIX
CTaHJAPTOB UL cyAeickoro kopmyca. Tak,
3aKpeIUIseTCs, YTO «HA JOJDKHOCTH CYIbH
MOXKET ObITh Ha3HAUEH IpaXkJaHuH YKpau-
HbI HE MOJIOKE TPUALIATH U HE CTapLIE LIe-
CTUJIECATH TISATH JIET, UMCIOLINI BBICIICE
IOpUIMYecKoe 00pa3oBaHUE M CTax IPo-
(beccuoHAIBHON JeATebHOCTH B cdepe
npaBa HE MEHEE IISITH JIET, KOTOPBIH SIBIIsI-
eTCsl KOMIICTCHTHBIM, 100pONOPSA0YHbIM
U BIIAJICET TOCYNapCTBEHHBIM SI3bIKOM. 3a-
KOHOM MOT'YT OBITh IPEIyCMOTPEHbI J0-
MIOJITHUTEJIbHBIE TPEOOBAaHMS Ul Ha3HaYe-
HUS Ha JIOJDKHOCTB CYIbU».

Bompoc 100pomnopsaodHOCTH CyIbU
SIBJISICTCS KOHCTHTYLIMOHHOH HOBEJUIOH,
MOBBIIAIONIEH TPeOOBaHUS K MOpalib-
HBIM KadecTBaMm cyned. B wyactHOCTH,
COZiep)KaHWe  JTOOPOTIOPSAOYHOCTH U
JIpyTHe JTHYECKHe TPeOOBaHHS, CBSI3aH-
HBIE CO CTaTycoOM CYAbH, OTpEeNleHbl B
Komekce cyneiickolt 3THKH (yTBEpXIeH
X1 oyepenHbIM chE3A0M cyled YKpauHbl
22 ¢espans 2013 1) [3]. Bompocsr 3Tuu-
HOCTH TTOBE/ICHUS U BEICOKUX MOPaJIbHBIX
KauecTB cyied mpuoOpeTaroT Bce 0O0Ib-
Liee 3HAa4€HHE, MPEXIE BCEro C LEJbIo
MOBBIIICHHUS JOBEPHs K CyIeOHOMN BIacTu.
B Kommentapuu k Komekcy cyneiickoit
stk (yrBepkaeH CoetoMm cyned Yipa-
unsl 4 despans 2016 r.) orMeueHo, 4TO
BBICOKHE CTaHIAPTH MOBENEHHS 3aKITIo-
YaroTCsl B TOM, YTO CY/Ibsl Kak Ha padore,
TaK U 3a ee NpejesamMy, B IOBCEIHEBHOM
KH3HH, JIOJDKEH JIEMOHCTPUPOBAaTh TaKOe
MOBEJICHUE, YTOObl YYaCTHUKH IpOLEC-
ca ¥ OKpY)KaloIl[he JIONU BHICIH B HEM
STAJIOH MOPSAOYHOCTH U CIIPABEIUIUBO-
CTH — BBICOKOHPaBCTBEHHOTO, YECTHOTO,
CIEP’)KaHHOTO, yPABHOBEUIEHHOTO YeJOo-
Beka [4].

Kpome ToOro, CTaHmapTel MOpaib-
HBIX KaueCTB CyAeil onpe/eseHbl B TaKUX
MEXIyHapOAHBIX TOKyMeHTax, kak: Oc-
HOBHBIC TPUHIIUIBI HE3aBHCHMOCTH CY-
JIeOHBIX OpraHOB, OJOOpEHHBIE PE30IIIO-
uusivu [enepanbroit Accambiien OOH ot
29 Hos10ps 1 13 nexabps 1985 rona; Pexo-
MEHIAIMHU 10 3P PEKTUBHOMY BHEIPEHHIO
OCHOBHBIX TIPHHIMIIOB HE3aBUCHMOCTH
CyneOHBIX OpraHoB, OHOOpEHHBIE pe30-
mouuedd ['enepanbhoit Accambien OOH
ot 15 nexabps 1989 roxa; banranopckue
MIPHHIMIEI TTOBEJCHUS cyneil, omoOpeH-
HBIE pe30oTIonreil DKOHOMHYECKOTO U
Commansaoro Coera OOH ot 27 wuromnst
2006 roma; EBpomelickas xapTus o 3a-

koHe «O craryce cynei» ot 8-10 wuromns
1998 r.; Benukas Xaprus cyneir (OcHOB-
Hble IPUHLMIBI), npuHATa KoHcynmbra-
THUBHBIM COBETOM €BPOMNEHCKHX Cyleil Ha
11-m ITnenapuom 3acenanun B CtpacOyp-
re 17-19 nost6psa 2010 1. u mp.

B coorBercTBUE ¢ HOBBIM 3aKOHOM
Vkpanns! «O CyqoyCTpOHCTBE U cTaTyce
cynei» (npunst BepxoBroii Panoii Yipa-
uHb! 2 nioHs 2016 1) [5] mpexycmoTpero
co3nanne OOmecTBEHHOTO coBeTa 100po-
MOPSAAOYHOCTH, KOTOpPBIH oOpasyercss ¢
LeNbl0 cofelicTBus Bricmieil kBanudu-
KallMOHHOM KOMHCCUU cylel YKpauHbl B
YCTaHOBJIEHHH COOTBETCTBHS CyAbH (KaH-
JUaTa Ha JOJDKHOCTD CY/IbH) KPUTEPUSIM
npodecCHOHAILHON 3TUKU M T00pOomopsi-
JIOYHOCTHU C LEJbI0 KBATH()UKALMOHHOTO
OIIEHUBAHUSL.

OrpaHndeHne WMMyHHTETa Cyaei
0 (pyHKIMOHAIFHOTO OMpEAeIIeTCs B
HOBOW pemakuuu cT. 126 Konctutynmm
Ykpaunsl, a uMeHHO: «be3 cornacus Bric-
IIET0 COBETA MPABOCYAUS CY/Ibsl HE MOXKET
OBITh 3a/iepKaH WM CONIEPXKaThCs 107
CTpaXked MJIM apecToM 10 BbIHECEHHs 00-
BHUHUTENIBHOTO MPUTOBOpa CYJIOM, 3a HC-
KIIIOUEHUEM 3aJIePXKAHUS CyIbU BO BpEMsI
WIN Cpa3y Xe IMOCJIE COBEPIICHUS TSIK-
KOTO HJIM 0C000 TSDKKOTO MPECTYIUICHHUS.
Cynpsi HE MOXKET OBITh IPUBIICUEH K OT-
BETCTBEHHOCTH 3a IPUHATOE MM CyneOHOe
peleHne, 3a CKITIOYEHIEM COBEpPIICHHS
MPECTYIUICHHS WM JAWCIHUIUIMHAPHOTO
MIPOCTYTIKa.

B ommune oT npeaplayIiero KOHCTH-
TYHHOHHOTO MoJIoKeHust (cM.: 11. 23 ct. 106
Koncturynun  VkpauHsl B peaakLuu
1996 1.), Mo koTOopoMy 0Opa30BaHUE CYIOB
B ONPEICICHHOM 3aKOHOM TIOpsiJke OBbLIO
oTHeceHO Kk mnonHomouwmsiM Ilpesunenta
VYKpauHbl, CONIACHO HOBBIM KOHCTUTYIIU-
OHHBIM MOJIOXKEHHSIM CyJ] oOpasyercs, pe-
OpTaHM3YeTCs ¥ JIMKBUIUPYETCS 3aKOHOM,
MIPOEKT KOTOPOTO BHOCHUTCS B BepxoBHyro
Pamxy VYkpamnsr IlpesuneHToM VYKpauHbI
rocje KOHCy/bTalui ¢ Beicmum coBeTom
npaBocyaus (CM.: HOBas peJakuust ct. 125
Koncrurym Ykpaussr).

Co31aHbl KOHCTUTYLIMOHHBIE OCHOBBI
ONTUMM3ALUKN CHUCTEMBI CYyI0yCTpOMCTBa
(cm.: HOBas penmakius ct. 125 Koneruty-
UM YKpauHbI), a UIMEHHO: OINpPe/eleHO,
yro BepxoBubli Cyn sBIsSeTCS BBICIIUM
CyZIOM B CHCTEME CyHOyCTpOICTBa YKpau-
HBI; COITIACHO 3aKOHY MOTYT JI€HCTBOBAThH
BEICIIME  CIICIMAIM3UPOBAHHBIE  CYyHbI
(K KOTOpBIM, HanpuMep, OyAyT OTHOCHTH-
cs1 Beicmmii cyq mo BompocaM MHTEJUIEK-



TyaJbHOW COOCTBEHHOCTH H Beicmmit
AHTUKOPPYNLHOHHBIN cyxn). Kpome Toro,
KOHCTUTYILIMOHHO 3aKpEIlIEHO, YTO «C
LEeJIbI0 3aIUTHI MPaB, CBOOOJ M MHTEpe-
COB nuIa B cdepe MmyOIUIHO-TPABOBBIX
OTHOILICHUH JIEHCTBYIOT aJMUHUCTPATUB-
HblE Cyap». Takum 00pa3oM, IOJUEPKHY-
Ta poJIb M 3HAYCHUE aMHHUCTPATUBHOM
IOCTUIIMY TI0 3alllUTE MpaB U cBOOOJ ue-
JIOBEKa M TIpakJaHMHAa BO B3aUMOOTHO-
IIEHUSIX C OpraHaMy ITyOJIIMYHON BIIACTH,
YTO UMEET BaKHOE 3HAUEHHE JUISl yTBEPK-
JIeHHs1 YKpauHbl KaK JE€MOKPAaTHYECKOTO,
MIPaBOBOTO TOCYAAPCTBA.

Bompoc 00 M3MEHEHHH CHCTEMBI Cy-
JIOB JIOCTaTOYHO O0Jr0 OOCYXkKIajcs Kak
YYEHbIMH, TaK M MpakTHKamMu. B wact-
HocTtH, B 1. 4 IlocTaHOoBIeHHS IIIeHyMa
Bepxosuoro Cyna Ykpaunst ot 11 anpemnst
2014 . Ne 1 «O npemnoxxernusx BepxosHo-
ro Cyna Ykpanns!l BpemenHoii cnermans-
HoM Komuccun BepxoBHoii Paibl YkpanHel
0 BOIPOCAM IOJTOTOBKH 3aKOHOIIPOEKTA
0 BHECEHHMH n3MeHeHui B KoHcTuTymuro
YkpauHbl» [6] 0TMEUanoch, 4To «B YKpa-
WHE JIOJDKHA OBITh BOCCTaHOBJICHA TpPeX-
3BEHHAsl CHCTEMA CYJIOB OOIeH IOpUCANK-
LIUM, B KOTOpYI0 OyayT BXOQuTh Bepxos-
el Cyn VYKpauHBI, ane/UISIIUOHHBIE H
MecTHBIe cyap. IIpu sToM nmpuBoaMINCH
apryMEHTHPOBaHHBIC JOBOIBI O OONbIIEH
NeHCTBEHHOCTH U 3G (EKTUBHOCTH (yHK-
[MOHMPOBAaHMS TPEX3BEHHOH CyneOHOI
cucTeMsl B Ykpause. Kpome toro, comne-
HHUS OTHOCHUTENBHO IIe1eCo00pa3sHOCTH
CYIECTBOBaHMS B YKpPaHE YETHIPEX3BEH-
HOH CyeOHOM CHCTEMBI TaKkXKe BbIpakaja
EBponelickast komuccus «3a 1eMOKpaTHIO
4yepe3 npaBo» (BeHenuaHckass KOMHCCHS)
(mynktbI 45 1 63 3akaroueHnu ot 15 uioHs
2013 roma Ne 722/2013) [2].

KOHCTHTYITMOHHO yCOBEpIIEHCTBOBAH
ctaryc Beiciiero cosera mpaBocyausi Kak
HE3aBHCHMOT0 TOCYIapCTBEHHOTO OpTraHa,
OTBEYArOMMiA 32 ()OPMHUPOBAHHE BHICOKO-
poeCCHOHANBHOIO CyIEHCKOro KOpILy-
ca, obecrieueHHEe HE3aBUCUMOCTH CYJICH.
B uactHOCTH, ompeneneHo, uto Briciuit
COBET MPABOCYAMsS: BHOCHUT IIPEACTABIIE-
HUs O Ha3HAYE€HWHU CyAbU Ha JOJKHOCTB;
MPUHAMAET PEIICHUs O HapyLIEHUH Cy-
Ibell WM MPOKypOopoM TpeOoBaHUi OT-
HOCHUTEJIFHO  HECOBMECTHMOCTH;  pac-
CMaTpuBaeT XanoObl Ha PEIICHHUS COOT-
BETCTBYIOIIETO OpraHa O NPHUBJICYCHHH K
JUCIIUTUTMHAPHON OTBETCTBEHHOCTH CYZIBH
WM TIPOKYpOpa; MPUHNMAET pelIeHne 00
YBOJIBHEHHH CYAbH C JODKHOCTH; JAET CO-
I1acue Ha 3aJiepXKaHue CyAbH WIM COuep-

JKaHUE I10J] CTpa)kel; NMPHUHUMAET pelle-
HHE O BPEMEHHOM OTCTPAHEHUU CYIbU OT
OCYIIECTBIECHUS] IPABOCYAUS; TPUHUMAET
Mepbl M0 O00ECNEYECHUI0 HE3aBUCUMOCTH
Cylei; MpUHUMAeT pELIeHUs O MEepeBOJe
CYIbU U3 OAHOTO CyAa B JPYTOi; OCyIIEeCT-
BIISICT JIPYTHWe IOJHOMOYHS, OIpeesicH-
uele KoHcTrTynmei u 3akoHaMu YKpanHebl.

B coorBercTBHM C eBpomeiickuMHU
CTaHJapTaMH B c(hepe MpaBOCYIUs U Tpe-
6oBanusamu EBpomnelickoii komuccun «3a
JIEMOKpaTHIO 4epe3 mnpaBo» (Benenuman-
CKOM KOMMCCHM) HU3MEHWICS M IOPSJIOK
(dopmupoBanus 3toro oprana. Tak, co-
IJACHO KOHCTUTYLIMOHHBIM H3MEHEHUSIM
Briciumii coBeT mpaBoCyausi COCTOUT W3
JBaJIaTH OJHOTO WIEHA, U3 KOTOPBIX Je-
CSITh BBIOMPAET ChE3] CyAel YKpauHBI U3
yycia Cylaeu Win cyaell B OTCTaBKe, IByX
HaszHauaeT IlpesunpeHT VYkpausbl, AByX
n3oupaer BepxoBHas Pama VYkpaussl,
JBYX BBIOMpAaeT Che3]l aBOKAaTOB YKpau-
HBI, ABYX W30MpaeT BCEyKpaWHCKasi KOH-
(epeHIMs NPOKYpPOPOB, JIBYX BBIOHMpaeT
Che3[ MpeACTaBUTENECH IOPUANYECKUX
BBICIIMX Y4EOHBIX 3aBEICHUH U HAay4HBIX
yupexaeHuid. Takum o0pa3oM, MOYTH MO-
JIOBUHY 3TOTO OpraHa COCTaBIISIOT CYJbH.

besycnoBno,  mpunstne — 3akoHa
«O BHeceHuu u3MeneHuil B Konctuty-
U0 YKpanHBl (OTHOCHTENIBHO IIPaBO-
CyIus)» WMEEeT BaXXHOE 3HA4EeHUE UL
pedopMupoBaHUs CyneOHOW CHCTEMBI
Vkpanusl. OJHAKO MTPEACTOUT BHEAPESHUE
STHX KOHCTUTYIHMOHHBIX TIOJIOKEHUH B
JKM3Hb, a TaKKe IPOBepKa UX Ha dddex-
TUBHOCTb M PE3yNbTaTUBHOCTb. Cieno-
BaTeIbHO, MOXKHO TMOJAEPkKATh MO3UIHIO
TeX YYEHBIX U TOJIUTHKOB, KOTOPBIE CUU-
TalOT, YTO BHECCHUE M3MeHeHHi B KoH-
CTUTYILUIO YKpPauHbI — 3TO TOJNBKO CTapT
pedopMupoBaHust CyaeOHONH CHCTEMBI,
[ENbI0 KOTOPOTO SIBIISIETCS COBEPIIEH-
cTBoBaHWE M 3 dekTuBu3anus cyneOHoi
BJIACTH, WTPAIOIIEH BaKHYIO pOJIb B IIPO-
Hecce JajdbHEHIero pa3BUTHS YKpaWHBI
Kak JIEMOKPaTHIECKOTO, IIPAaBOBOTO TOCY-
JIapCTBa, MOIHONIPABHOTO YJIEHA €BPOIEH-
CKOT0 co00IIeCTBa.

CucTeMHBIN aHaNIU3 BHECEHHBIX M3Me-
Henuil B KoHcTUTYIMIO YKpanHbl U COBpe-
MEHHOTO COCTOSHUS TIPAaBOCYAUS], a TaKKe
MOJINTHKO-IIPABOBBIE PEATUH COBPEMEHHO-
CTU TTO3BOJISIIOT OIPE/IETUTH OCHOBHBIE TEH-
JEHIMH JaJbHEHIMX IMpeoOpa3oBaHHil B
CyneOHOM cucTeMe. DTH TCHACHIIUH TIPEIo-
HPEIEIAIOTCS LENbIo CyneOHOl pedopMbl,
Kotopast chopmympoBaHa B «Crparernu
pedopMHUpOBaHUs CyIOYCTPOWCTBA, CyIO-
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MIPOM3BOJCTBA M CMEXHBIX IIPaBOBBIX HH-
crutyTtoB Ha 2015-2020 rompi» (yTBepKae-
Ha YkazoM [Ipesunenta Yikpaunsl ot 20 Mast
2015 . Ne 276/2015), a umenno: «llensto
cyneOHOI pedopMBbl SIBISICTCS YTBEpIKIe-
HHE TaKOTO IPaBOMOPsIIKa, KOTOPBI OCHO-
BBIBACTCS Ha BBICOKOM YPOBHE IIPABOBOI
KyJBTYpBI B OOIIECTBE, IEITETEHOCTH BCEX
CyOBEKTOB OOIIECTBEHHBIX OTHOIICHUH Ha
TIPUHIAIIAX BEPXOBEHCTBA TIPaBa M 3alUTHI
TIpaB ¥ CBOOO YEIOBEKa, a B CIIyJae MX Ha-
PYLLIEHHUs — CIIPaBEIIMBOIO MX BOCCTAHOB-
JICHUsI B pa3yMHble CPOKU» [7].

Jymaercs, 4TO JOCTHXKEHUIO 3TOMU
nenu (C y4eToM MOJOKEHUN Ha3BaHHOM
«Crparernn  pedopMupoBaHus Cynoy-
CTpOIiCTBa, CYJONPOU3BOJICTBA U CMEXK-
HBIX TIPaBOBBIX MHCTUTYTOB Ha 2015—
2020 rome») OymeT cmocoOCTBOBATH
npoBenenne peopMUpOBaHUs CyAeOHOM
CHCTEMBI B HAIIPABICHUSX: YTBEPKACHHS
TIPUHIIAIIA BEPXOBEHCTBA IIpaBa B cdepe
CyneOHOH BIIacTH Kak BayKHEHIIeH mpen-
MOCBUIKA U ycsoBUS 3(deKTuBHOrO u
CIIPAaBEIUIMBOTO TPaBOCYIHs; obecreue-
HUSL HE3aBUCHMOCTH, OECHpHCTPACTHO-
CTU M HENPEAB3ATOCTU CyAEH; ONTUMHU3a-
LUK CYACHCKOTO YIPABJICHUS U CUCTEMBI
KapbepHOTO HPOJBIKCHHUS CYJIeH; MOBBI-
HIeHus: MPOoQeCcCHOHAIBHOTO YPOBHS CY-
Jieii, B YaCTHOCTH B COOTBETCTBHH C «Pe-
xomeHganueit Ne R (2010) 12 Komwurera
MunnctpoB Cosera Epomsl rocymap-
CTBaM-WwIEHaM OTHOCHTENILHO CyIel: He-
3aBHCUMOCTD, 3()(PEKTHBHOCTE U 00s3aH-
HOCTH» CYJIbH JOJDKHBI 00€CIeurBaThCs
«TEOPETHYECKUM, NPAKTHYECKUM IEepBO-
HavyalbHBIM 00y4YeHUeM U 00ydeHueM Oe3
OTpBIBa OT PaboThI, KOTOPOE MOJHOCTHIO
¢dunancupyercs rocynapctsom» [8]; mo-
BbIllieHUsT 3(PHEKTUBHOCTH MPABOCYIUS
¥ ONTHMH3AIMHU ITOJTHOMOYHM CYJOB pa3-
JIMYHBIX FOPUCAUKIINMIL, 0OecTIeueHus po-
3paYHOCTH M OTKPBITOCTH IIPaBOCYIHSL.

IIpu 3TOM HEOOXOAWMBIM SIBISETCS
COOTBETCTBYIOIIIEE 3aKOHOATeIbHOE 00e-
CIieYeHHe JTHX TEHJAEHIHH pedopMupo-
BaHuUsA cyaeOHol cucremsl. [losTomMy Bak-
HOE 3HA4YCHHE HMMEET IpPUHATHE 3aKoHa
VYkpaunsl «O cyaoycTpoiicTBe U craryce
Cyeii», KOTOPBI «IpU3BaH 00ECICUUTD
OynyIiyl0 MMIUIEMEHTAlUI0 W3MEHEHHH
Konctutynuu B yactu npaBocynus» [9].

Kpome TOro, Ha moBblLIeHHE 3¢-
(eKTUBHOCTH MPAaBOCYIHs HAMpAaBICH U
MakeT JPYTUX HOBBIX 3aKOHOB YKpaWHBI
or 2 utonsa 2016 r., peryIupyroImux Bo-
TIPOCHI UCTIOJTHEHUS CyIeOHBIX pEHIeHUH.
Ananu3 cyneOHOI NpakTHKU MO3BOJISET
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cenaTh BHIBOA, YTO CYIIECTBYIOLIAs CH-
CTeMa UCIIOJHEHUs Cy[AeOHbIX peLIeHUH
sBrsieTcst  Manod(h(dexkTuBHOH, Oonee
TOTO, 3a4acTyl0 BBIUTPAaTh B CyneOHOM
mpolecce npoiuie, YeM JOOUTHCS UCTION-
HeHUs cyneOHoro pemeHus. besycnos-
HO, Takas CHUTyalHs HE CII0COOCTByeT
TOPJKECTBY ~ CIIPaBEUIMBOCTH  (TIpaBo-
cynust). IlosTomy paspemieHne naHHOH
MpoOJIEMBI  SIBJISCTCS BaXKHBIM HAIpaB-
neHneM cyneOHol pedopmbl. Tak, 3a-
koH YkpauHbl «OO0 opraHax W JIHIax,
KOTOpPbIE OCYIIECTBISAIOT IPUHYAUTEIb-
HOE€ MCIIOJIHEHUE CYJEeOHBIX PELIeHUH U
peueHuit uHpIX opranoBy» [10] ompene-
JISieT OCHOBBI OPraHU3AIMH U eI TEJIbHO-
CTH IO MPUHYIUTEIEHOMY HCIIOTHEHHIO
CyneOHBIX PEHICHUN U PEIICHUH HHBIX
OpraHoB (JODKHOCTHBIX JIMI[) OpraHa-
MH TOCYAapCTBEHHOM HCIOIHUTEIbHOMN
CITy’KObl ¥ YaCTHBIMH HCIOJHHUTEISIMH,
a TakkKe OIpeleNsieT 3aJadyd U IIPaBo-
BOH cTaryc 3THX CyOBEKTOB. 3aKkoH
VYkpaunbsl «O0 HCIOJHUTENBHOM MPOM3-
BozacTBe» [11] mpenycmarpuBaeT HpUH-
LUMbl ¥ TPOLETYPHO-IIPOLECCYaTbHbIH
MOPSIIOK  TIPUHYAUTEIBLHOTO HMCIOJIHE-
HUA CyneOHBIX peuieHuil. B wactHocTH,
MIPEACTABISAECTCS BAXKHBIM B KOHTEKCTE
YCOBEpIICHCTBOBAHUS CyAEOHOH BIIACTH
TO, YTO MEPBBIM CPEIM IPHHIUIIOB HC-
MOJTHUTEIBHOTO IPOU3BOJCTBA OIpeJe-
JIEH NPUHIUI BEPXOBEHCTBA MpaBa (CT. 2
3akoHa YkpauHbl «OO0 HCIIOTHUTEIHLHOM
IIPOM3BOICTBE»). BMecTe ¢ Tem npyrue
MIPUHIINIBI, KOTOPBIC IPUBOJATCS B J1aH-
HOHW cTaTbe, HE MOT'YT NPETEH0BaTh Ha
MOJIHYI0 COZIEPXKATEIbHYI0 aBTOHOMHUIO,
IIOCKOJIbKY PAacKpbIBAlOT CYIIHOCTb H
COZep)KaHHWE TPHHIMIIA BEPXOBEHCTBA
npaBa. Tak, OCHOBBIBasCh Ha TEOPHU U
IIPaKTHKE BEPXOBCHCTBA IpaBa, K TaKUM
MPUHIMIAM CJIEIyeT OTHECTH IPHHLUII
3aKOHHOCTH, CIIPAaBEIJIMBOCTH, HENpe[-
B3SITOCTH ¥ OOBEKTUBHOCTH H 1Ip. [Jyma-
eTcd, 4ro OoJee yoauHOW M TeopeThue-
cku 000CHOBaHHOM Obl1a GBI CrleayroIIast
KOHCTPYKLMsI 3TOH crarbu: «lcnonHu-
TEJIBHOE IPOU3BOJICTBO OCYILECTBISETCS
Ha OCHOBE BEPXOBEHCTBA I1paBa ¢ cOOII0-
JICHUEM TaKHUX NPHHLUIIOB: 00s3aTelb-
HOCTH HUCIIOJHEHHS PEIICHUH; 3aKOHHO-
CTH; JUCIIO3UTHBHOCTH; CIIPaBEIJIHBO-
CTH, HEIPEIB3ATOCTH U OOBEKTUBHOCTH;
IJTACHOCTH M OTKPHITOCTH HCIIOJHUTEIb-
HOTO IPOM3BOJCTBA; PAa3yMHOCTH CpPO-
KOB HCIIOJIHUTEJILHOTO IIPOU3BOACTBA;
COpa3MEpPHOCTH Mep HPUHYAUTEIHHOTO
UCTIONTHEHUs pelleHni u ob6bema Tpedo-

BaHMH pelleHus; oOecreyeHns npasa Ha
00KaNoBaHUE PELICHUH, NEHCTBUA HIH
0e3/1elCTBUII TOCYAapCTBEHHBIX HCIION-
HUTEJICH, YaCTHBIX UCIIOJIHUTEICH) .

BeiBoabl. OpHako MPHUHATHE 3STHX
3aKOHOB SBJISIETCSI TOJIBKO HAYaJIOM IIH-
poxomacmrabHoro  nepedopMaTupoBa-
HUSL CyaeOHOH CHCTEMBI W IIPOIECCOB
ycoBepuIeHCTBOBaHUS U 3 dexTuBuza-
UM npasocyaus B Ykpauue. IIpencrout
JlanbHeHas  3aKkOHOTBOpUeckas pabo-
Ta (B YaCTHOCTH: YCOBEPIICHCTBOBaHUE
MIPOLIECCYaIbHOTO 3aKOHOJATENbCTBA;
3aKOHOAATENbHOE YTBEP)KICHUE M pas-
BUTHE HHCTUTYTa NPHUCSKHBIX, UHCTPY-
MEHTapHUsl «INEKTPOHHOTO IIPABOCYIUSY;
YCOBEpIIEHCTBOBAHUE 3aKOHOJATENILCTBA,
PEryaupyroLIero MopsIoK OpraHu3aluu
U JEATETbHOCTH CMEXHBIX IIPaBOBBIX
UHCTUTYTOB — aJBOKATypbl, IPOKypaTy-
pBI, HOTapuara B COOTBETCTBHU C €BPO-
MEHCKUMH CTaHJApPTaMu; U T.1.), a TaKKe
COOTBETCTBYIOILIEE €€ Hay4HO-TEOpPETH-
YEeCKOE CONPOBOXKACHHE AN YCHEIHOIO
3aBepIlIeHUs cyeOHO pedopMBI U 1allb-
HEWIIero yCTOW4YMBOTO Pa3BUTHS Cyeo-
HOM cuCTeMbI B YKpauHe.
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Summary

The article analyzes the received sub-regulatory legal acts in the sphere of energy. We consider the definition of the basic concepts
in the field of energy ,.energy efficiency”, ,,energy saving”, ,.energy capacity”. The Energy Strategy of Ukraine for the period up to
2030, draw conclusions about the pretentiousness of many of its provisions, the lack of a unified approach to the planning parameters,
vagueness in the indication of the expected results is analyzed. The other energy strategy and the programs are analyzed. It is indicated
for the creation and activities of the relevant bodies of the executive power — the State Committee of Ukraine for Energy Conservation,
the State Agency for Energy Efficiency and Energy Saving. The most effective energy-saving measures for the implementation of the
state policy on energy efficiency and conservation are identified. The characteristic of an energy audit, which is rated as the most ef-
fective tool through which the search for ways to reduce energy consumption is carried out.

Key words: energy security, regulations, energy efficiency, energy conservation, energy.

AHHOTanMA

B crarbe ocylecTBIICH aHAIU3 MPHUHATBIX IOJ3aKOHHBIX HOPMAaTHBHO-IIPAaBOBBIX aKTOB B cepe sHepreTHku. PaccmarpuBaercs
OIpe/ieNIcHHEe OCHOBHBIX MOHATHII B chepe IHEPreTHKH: «IHEProdPPeKTHBHOCTEY, «IHEPTOCOEPEIKEHUEY, «IHEPrOEMKOCTh». AHa-
Iu3upyeTcs DHepreTuyeckas crparerus YKpauHsl Ha nepuoa 10 2030 roxaa, caenansl BEIBOABI O JIEKJIAPAaTUBHOCTH MHOTHX €€ I0-
JIOKCHUH, OTCYTCTBUH €IMHOTO T0JX0Ja K IUIAHUPOBAHUIO II0Ka3aTenell, HeKOHKPETHOCTH B yKa3aHUH Ha OXHIAaeMble Pe3yJbTaThl.
[Ipoanann3npoBaHsl Ipyrue 3HEPreTHUSCKUE CTPATETHH W MPOTpaMMBL. YKa3bIBAaeTCsl HA CO3JaHUE U AEATEIFHOCTh COOTBETCTBYIO-
[IMX OPraHOB TOCYIapCTBEHHOW HCIOMHHUTENbHOMN Bractu: [ocymapctBennoro Komurera YkpauHsl mo sHeprocOepexenuto, [ocy-
JIApCTBEHHOTO areHTCTBa 10 3HeprodddekTuBHOCTH U 3Heprocoepekenuo. OmnperneneHsl Haubonee NeHCTBEHHbIE SHEprocoepera-
OIIME MEPOIPHSTHS [0 BHEJIPCHUIO TOCYAapPCTBEHHON MOIUTHKH 10 SHEProdhGpEeKTUBHOCTH U 3Heprocoepexenuro. OcyiiecTpieHa
XapaKTePUCTUKA SHEPIeTHUECKOTO ayAuTa, KOTOPBIH OLIEHUBAaeTCs Kak Hanbosee 3 GeKTHBHBIH HHCTPYMEHT U C TIOMOIIBIO KOTOPOTO

OCYILECTBIISIETCS MIOUCK Iy Tel CHUYKEHHSI SHEPTOEMKOCTH.
KuaroueBbie cjioBa: sHepreTHyeckas 6€30IMacHOCTh, HOPMAaTHBHO-TIPABOBHIC aKThI, YHEPTro3(pPEeKTUBHOCTH, FIHEPrOCOEPEIKEHHE,

OHEPro€MKOCTb.

Problem setting. One of the direc-
tions of energy security Ukraine
is to increase energy efficiency and con-
servation of energy resources while re-
ducing energy intensity of gross domes-
tic product. In conditions of failure fossil
fuels in our country, the need to import it
and diversification, implementation of en-
ergy efficient energy policy is extremely
important and a priority. The research of
implementation its performance in this
area requires an analysis and evaluation
of strategic energy programs adopted by
government decisions of the executive
authorities for their optimal goals and ob-
jectives. It should be noted the necessity
of meaningful study of legal documents,
which contain significant informative ma-
terial about the state of the energy sector,
fix the shortcomings of legislation, con-
tribute to focus on priority areas of the
energy sector.

State of study. The mentioned subject
is covered by politicians, practitioners, sci-
entists, especially economists (V. Geyets,
V. Grigorovsky, H. Dzyana, W. Dzhedzh-
ula, S. Ermilov, M. Kovalko, M. Ku-

lik, B. Lir, A. Prakhovnik, T. Serdyuk,
O. Sukhodolya, V. Tonkal A. Shidlovskii,
O. Tsapko-Piddubna, Yu. Yaschenko and
others). They carried out an analysis of the
implementation of energy efficiency and
energy saving, covers real achievements,
criticized shortcomings.

The Aim. Much less attention is giv-
en to research legal support energy sec-
tor, strategic energy efficiency programs,
analyzing government policy decisions
of specially created state authorities in
this area, which led to the consideration
of these aspects of the state energy pol-
icy.

The main material. In order to op-
timize review of the said issues, we con-
sider the definition of ,,energy efficiency”,
»energy saving”, ,.energy intensity”. On
the term ,.energy efficiency” we should
note the following, this term legislation
does not contain, it provides only some
of the draft Law of Ukraine ,,On energy
efficiency”. In particular, the draft law of
23 July 2009 Ne5016 contains the follow-
ing definition: energy efficiency, it is — or-
ganizational, scientific, practical, infor-

mation activities aimed at the efficient use
of energy resources [1].

Doctrinal literature provides different,
but generally similar in determining the
value of energy efficiency. It is ,,... a sys-
tem of means and methods used together
or separately, the result of the implemen-
tation/application of which is to achieve
the optimum level of power consumption,
the balance between energy consumption
and production capacity achieved” [2].
Energy efficiency is defined as ,,... the
rational use of energy resources, achiev-
ing economically expedient efficiency of
existing energy resources in the real lev-
el of engineering and technology and to
comply with the environment” [3]. Also
energy efficiency is explained as a quality
economy, providing rational and efficient
use fuel and energy resources (FER) ac-
cording to the current level of social de-
velopment, engineering and technology, it
is the dominant type of outlook, priorities
of the country [4].

In a general sense the energy efficien-
cy is understood as efficient (rational) use
of energy FER, ie using less energy for
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energy supply technology. Ukraine energy
level is quite low, the country specific en-
ergy higher than in the UK in 4,8 times,
Turkey 3.8 times, 3.0 times in Poland, Be-
larus 1.8 times, Russia 1.3 times [5, p. 1].

As for the definition of energy sup-
ply we note that it is contained in the
Law of Ukraine ,,On energy saving” of
01.07.1994 number 74/94-BP and ex-
plains as activities (organizational, sci-
entific, practical, information), which is
aimed at the rational use and economical
consumption of primary and processed
energy and natural energy resources in the
national economy and is implemented us-
ing technical, economic and legal methods
[6]. Energy efficiency and energy saving
are closely interlinked, energy saving is a
key factor to improve efficiency of FER;
the concept of energy efficiency is broader
and includes not only areas of immediate
energy savings, but also those that lead
to lower consumption. [7, p. 33]. .,... The
concept of ,,energy efficiency” reflects the
qualitative characteristics of the national
economy and the concept of ,,energy sav-
ing” — the efficiency of actions to reduce
the quantitative parameters of interaction
(energy) system elements representing the
national economy. Policy of energy saving
is aimed primarily to perform quantitative
tasks saving energy resources. Energy ef-
ficiency policy is aimed to achieving the
quality of the economy, which is reflected
in energy efficiency and in the initial stag-
es requires the implementation of energy
saving potential” [4].

Energy intensity is a recognized indi-
cator of energy efficiency, the lower the
energy intensity, the higher the energy
efficiency. Under the energy intensity we
understand the value of consumption /
consumption per unit of GDP. It should be
noted that the concept of energy intensity
of GDP is not identical to the concept of
energy enterprises, because despite en-
ergy costs for basic operations directly re-
lated to the production of products, which
then counted in determining GDP, energy
consumption and maintenance activities
include management of the enterprise and
even in simple production. The lowering
of energy intensity of the company pro-
vides the improvement its technological
aspect, the implementation saving tech-
nologies [8, p. 129]. Ukraine has an ex-
tremely high energy economy, it is three
times higher than in developed countries,
that per unit of production Ukrainian

company lost three times as much energy
and energy than you would lose [9]. The
said predetermined the key task of public
policy to reduce power consumption.

The completing quests for improving
energy saving and energy intensity, the
reducing energy intensity are achieved in
the implementation of relevant programs
in the energy sector. Ukraine has devel-
oped several national energy programs
and projects. In 1996 the Energy Program
of Ukraine till 2010 was adopted, in 2006
the Energy Strategy of Ukraine till 2030
was adopted, in 2013 an updated draft
energy strategy for the period until 2030
was published. It states that a high level
energy intensity in Ukraine is caused by
an extremely high level of depreciation of
technical equipment in all sectors of the
national economy; low level of imple-
mentation of energy efficient technologies
and equipment; tariffs and energy prices
production costs; economic risks associ-
ated with natural monopolies; energy con-
sumption in the absence of meters; high
energy losses during transmission and
consumption; the condition of payment
of mutual debts in the wholesale elec-
tricity market and other energy markets
[10 p. 119-120]. Particularly high level
energy intensity remains in the metal-
lurgical, chemical, coal, cement industry,
mechanical engineering. In comparison
with European figures the annual loss of
the national economy from inefficient en-
ergy consumption is 15—17 billion US §
[11, p. 215].

The analysis of the contents of these
strategic documents indicates their declar-
ative character, the absence of unified ap-
proach to planning indicators vagueness
in the indication of the expected results on
them rarely stated — to increase, reduce,
optimize and create. In our opinion, in this
case to determine the efficiency of pre-
scribed tasks will be difficult. Here are the
scheduled indicators for reducing energy
intensity of GDP. Updated Energy pro-
gram for the period until 2030 envisages
reduction of electricity intensity of GDP
by about 40% in 2030 [12, p. 108].

The specified Energy Strategy is keen-
ly criticized by experts for imperfection.
In juridical literature it is indicated that
this program provides an objective as-
sessment of the state in this area, but has
significant shortcomings in the legal regu-
lation of the industry; the suggested stra-
tegic priorities have necessary financial
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and subsoil of institutional, technologi-
cal, financial and economic development
of the fuel and energy complex, program
does not set hard and clear course towards
energy efficiency and switching to alter-
native energy sources is not aimed at in-
creasing investment [13, p. 25].

Today the third option the Energy
Strategy of Ukraine till 2035 and the proj-
ect ,,New Energy Strategy of Ukraine till
2020: security, energy efficiency, competi-
tion” are considered. The Energy Strategy
of Ukraine till 2035 envisages reduction
of energy intensity by 2035 GDP and ap-
proaching this indicator to countries with
similar climatic, geographic and econom-
ic parameters [14, p. 9]. The project ,,The
new energy strategy up to 2020.: safety,
energy efficiency competition” plans as a
result of the objectives of the strategy to
achieve reduction of energy intensity of
GDP by 20% [15, p. 8].

The terms of fulfillment programs are
subjected to criticism by the experts in the
field of energy. It is reasonably observed
that build long-term forecasts difficult, ,....
so that their key indicators are constantly
changing depending on many contingen-
cies, both current and in the forecast pe-
riod. The choice of strategic directions of
energy security doesn’t lend itself strict
formalization and decided by experts, in-
volving models and other tools to evaluate
certain aspects of strategy” [16]. Besides,
analyzing aforementioned policy docu-
ments, the scientists call them internally
consistent, close to the main indicators
and consider the necessity of their asso-
ciation with the elimination of existing
shortcomings and failures.

Among the normative legal acts that
contribute to the implementation of state
energy policy, we should note the State
Targeted economic program on energy ef-
ficiency of the production of energy from
renewable energy sources and alternative
fuels in years 2010-2016. It provides:

- the approaching of energy intensity
of gross domestic product Ukraine to the
level of developed countries and the Euro-
pean Union standards;

- the enhance the efficient utilization
PER and increasing the competitiveness
of the national economy, optimizing the
energy mix of the state;

- it is defined the task — improving leg-
islation and standards system in the field
of energy efficiency renewable energy
and alternative fuels) and measures (re-
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habilitation of residential buildings, social
facilities and building institutions that are
fully financed from the state budget);

- it is noted expected results (includ-
ing quantitative indicators have been es-
tablished only in relation to: a) the reduc-
tion of energy intensity of gross domes-
tic product — by 20 percent compared to
2008; b) the obtain a share of energy from
renewable energy sources and alternative
fuels in 2015 by at least 10 percent; c) the
reduction of production costs by 10 per-
cent, non-production energy losses —
25 percent was comparable to the adop-
tion of the Programme) [17].

In our opinion, these are the most ap-
propriate measures listed in the program
and really would create energy efficient
system:

- the modernization of the objects
of Communal Services, including the
transfer of boilers that serve social fa-
cilities for the use of renewable energy
sources and alternative fuels. Here are
the following fact. Because of the inse-
curity of energy efficiency in buildings
the loss of heat is 47%, 12% of heat is
lost through the depreciation of net-
works, 5% — because of outdated equip-
ment boilers. According to experts of the
European-Ukrainian Energy Agency, by
using the heat modernization and repair
in buildings it is possible to reduce an-
nual energy consumption and the loss of
10-25%. At the same time, in the whole
of Ukraine the potential of reducing en-
ergy consumption is 75% [3];

- the implementation of projects to
build solar plants for electricity and heat,
installations for the production of biodies-
el and bioethanol fuel, synthetic fuel;

- the restoration of small hydro-
power and construction of new facilities;

- the execution of works of read-
justment of structures (roofs upgrading
with possible establishment therein of
solar collectors, thermal insulation of ex-
ternal walls of buildings, basement and
foundation, construction or modernization
of boiler rooms in buildings, etc.).

The execution of the proposed Pro-
gram is complicated by many factors,
including insufficient funding, the reluc-
tance of officials to perform their tasks,
the difficult economic situation. Because
of'this it is still unable to form a society of
conscious relation to the need for energy
efficiency and development of renewable
energy and alternative fuels.

In order to increase the efficiency
implementation of government programs
in the field of energy the relevant execu-
tive authorities were created. After the
adoption the Law of Ukraine ,,On energy
saving” from 01.07.1994 No74/94-BP, ac-
cording to the Decree of the President of
Ukraine of 07.06.1995 Ne 666/95 and to
ensure governance and inter-sectoral co-
ordination in this area, increase operation-
al efficiency, rational use and conserve
FER State Committee of Ukraine for En-
ergy Conservation was established [18].
The noted state body carried out consid-
erable work on implementation of energy
saving policy, in particular:

- it is created the divisions of ener-
gy efficiency in ministries, in the Regional
State Administration whose primary func-
tion is to increase efficiency on the ratio-
nal use and conserve FER;

- it is improved the funding mecha-
nism for energy efficiency and energy
saving incentive mechanism (self-financ-
ing its customers, the acquisition FER by
savings achieved as a result of energy sav-
ing measures) and others [19].

In the field of energy conservation the
measures on the rational use of energy
resources ar identified and implemented
(including funds received from entities in
the form of penalties for inefficient use
of energy resources, included in the spe-
cial fund of the state budget of Ukraine
as own revenues of the State Committee)
[20]. It is installed the organization of
state control over the efficient (rational)
use of FER State Inspectorate for Energy
Conservation and its territorial bodies.
In case of ineffective (unsustainable)
use of FER in enterprises, institutions
and organizations, the decision on eco-
nomic sanctions by the Law of Ukraine
,On energy saving” is accepted. In the
case of non-payment of funds within a
prescribed period of the amount must be
charged in court [21].

According to Cabinet of Ministers
Resolution of Ukraine of 26.11.2014
p. Ne 676 State Agency for energy effi-
ciency and conservation and its territo-
rial divisions are created, among its main
tasks there are: the implementation of
state policy in the field of efficient use
of energy resources, energy efficiency,
renewable energy and alternative fuels;
the provision increasing the share of re-
newable energy sources and alternative
fuels in the energy balance of Ukraine;
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the providing administrative services in
this area and others [22].

The State Agency on Energy Efficien-
cy and Energy Conservation is responsible
executor of the budget program and the
Ministry of Regional Development, Con-
struction and Housing and Communal Ser-
vices of Ukraine is a chief administrator of
the budget according to approved by Reso-
lution of Cabinet of Ministers of Ukraine
17.10.2011 Ne 1056 ,,The Order of the use
of funds provided by the state budget for
the implementation of measures for energy
efficiency and energy conservation”. The
budget funds are used by the programs
aimed at the implementation of the State
Target Economic energy efficiency pro-
grams in the years 2010-2016 on the basis
of the Memorandum between Ukraine and
the European Union of Understanding on
energy cooperation on 1.12.2005 and the
Energy Strategy of Ukraine till 2030 [23].

The State Agency on Energy Efficien-
cy and Energy Conservation has devel-
oped and realizes plan of the implementa-
tion of certain legislative acts of the EU,
according to which the energy labeling
of household stoves and range hoods, do-
mestic washer-dryers, domestic television
sets, household dishwashers, household
electric drum dryers, air conditioners [24].

The decrees of the State Inspectorate
for Energy Conservation have approved:

1) the procedure for inclusion to the
State register of enterprises, institutions
and organizations, which involved in the
development, implementation and applica-
tion of energy-saving measures and energy
efficiency projects. According to the results
of the examination by the State Agency
for energy efficiency and conservation re-
ceived opinion on the conformity of energy
saving measures and energy efficiency
projects already implemented or are in the
process of development and implementa-
tion of energy saving criteria [25];

2) the methods of sectoral and re-
gional energy efficiency programs to
reduce energy consumption by budget
institutions by their management, which
includes the calculation of energy effi-
ciency, performance and content passport
these programs, action plans aimed at
their implementation. Programs are di-
rected to reduce energy intensity per unit
of production, works and services ren-
dered by enterprises of all forms of own-
ership and prevent misuse PER budgetary
institutions.
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Sectoral and Regional Energy Ef-
ficiency Program defines a set of inter-
related activities, agreed on terms and
resources of all actors and aimed to re-
duce losses and PER by implementing
organizational, technical, technological
and other measures, namely replacement
of fixed assets, modernization of pro-
duction facilities, introduction energy-
efficient technologies, including electric
heating systems and water heating ac-
cumulative type and technologies using
alternative energy sources and more. The
Program of reducing energy consump-
tion by budget institutions defines a set
of interrelated objectives and measures
agreed on terms and resources with all
the artists involved, aimed at solving the
existing problems related to inefficient
use of water and PER in budgetary insti-
tutions [26], and adopted other legal acts.

In normative legal acts the most ef-
fective energy-saving measures for the
implementation of state policy on energy
efficiency and conservation are defined,
these are:

a) standardization (as a set of man-
datory rules, regulations, requirements for
efficient use and saving FER);

b) the conducting state expertises of
energy saving (as of measures to match
the performance of the examination, de-
scribing the use of energy resources, re-
quirements of regulations and regulatory
and technical documents in the field of
energy efficiency);

c) energy examination (audit), in-
cluding budgetary institutions, organiza-
tions and state-owned enterprises. The
specialized organizations have recieved
the right to conduct it after appropriate
certification.

Let’s consider more detail on the char-
acteristics of an energy audit, which is
rated as the most effective tool by which
the search for ways to reduce power con-
sumption. It includes an initial inspection
company, analysis of energy consumption
in some industrial processes, assessment
of efficiency of energy resources, devel-
opment of energy efficiency measures.
The general facilities of energy audit are:
enterprise, business facilities, organiza-
tions and institutions; system power, heat,
fuel, water, entities; production and pro-
cessing equipment; processes; activities
and reporting entity in the field of energy;
technical and technological documenta-
tion of the entity; departmental regula-

tions on energy saving; rules and regu-
lations FER; system power management
entity; draft plans (programs) construc-
tion, reconstruction, expansion, preserva-
tion and liquidation of economic activity;
other items for which the legislation of
Ukraine provides energy audit.

The energy audit is conducted to
,-.. obtain reliable information on the con-
sumption of energy resources, identify op-
portunities to improve the use of energy
resources and the development of recom-
mendations for their implementation” [1].
Now it is widely implemented the prac-
tice of regional energy audits of indus-
trial enterprises, all of housing engaged
in production, transportation, supply and
consumption of thermal energy, develop
energy passports for buildings and houses.

Conclusions. Thus, according to the
planned strategic goals in order to increase
energy efficiency and energy saving in
Ukraine the set of sectoral programs to
improve energy efficiency is developed;
the introducing compulsory energy man-
agement and energy audits in enterprises
and institutions of all forms of ownership
is carried out; the development and imple-
mentation of mechanisms to encourage
companies to provide energy distribution
reduce power consumption of their clients
is held; the establishing more stringent
energy efficiency standards for construc-
tion and reconstruction of buildings and
setting the pace of energy efficiency of
existing buildings; the popularization of
measures to improve energy efficiency
in the population; the stimulating the de-
velopment of energy service companies
through the creation of an appropriate
regulatory framework and implementa-
tion mechanisms. At the national and re-
gional levels of incentives and financial
assistance to the population (soft loans,
tax breaks, etc.) used to finance the intro-
duction of the energy efficiency measures
is developed and implemented.

However, that regulation of its per-
formance efficiency, energy conser-
vation, energy intensity and not fully
implemented systematically, its effec-
tiveness could be much more effective
when systematizing a number of exist-
ing legislative and regulatory acts; better
implementation of incentives (benefits)
for implementing resource saving energy
policy, the introduction of stringent sanc-
tions for violations and / or failure of the
legislation adopted.
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The effective functioning of the indus-
try will promote rapid adoption of laws
,,On the effective use of energy resourc-
es”, ,,On peculiarities of implementation
of procurement Energoservice”, ,,On en-
ergy efficiency of buildings”, ,,Energy Au-
dit” and other projects which have already
been developed. The introduction of stan-
dardization and examination of energy
conservation, energy, creating UkrEsco,
territorial units of energy saving require
more resources, institutional and staffing;
complete failure of administrative and or-
ganizational energy management method
to better economic incentives industry.

It should be noted that departmental
normative legal acts relating to current
and strategic development of the energy
sector there is a significant amount of in-
formation, namely:

1) it fixes the shortcomings and fail-
ures in the electricity, in particular, not a
full and comprehensive implementation
of the planned indicators; no systematic
introduction of incentives (benefits) for
implementing resource saving energy pol-
icy, lack of severe sanctions for violations
and / or failure of the legislation adopted;
availability displays administrative com-
mand energy management;

2) it will help to focus on priority
areas of the energy industry, such as in-
creased energy savings and energy effi-
ciency, reduce energy industry;

3) it demonstrates the need for stan-
dardization and implementation expertise
on energy conservation, energy, territorial
units of energy saving, which require great-
er resources, institutional and staffing;

4) it may be taken into account if the
law of Ukraine ,,On the effective use of
energy resources”, ,,On peculiarities im-
plementation of procurement Energoser-
vice”, ,,On energy efficiency of build-
ings”, ,,Energy Audit” and other projects
which have already been developed.
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MEKAYHAPOIHBIE CTAHJIAPTBI ITPABOBOI'O PEI'YIMPOBAHMUA
HE3ABUCUMOCTH ITPOKYPOPOB

Oasra MACJIOBA,
HauaJIbHUK OTJENa 10 paboTe ¢ KaapaMu MPOKypaTypsl JJHenpomneTpoBckoi 00macTi

Summary

In the present article analyzes the international legal instruments, which set out the basic requirements for the determination of the
legal status of the public prosecutor, his powers and guarantees of independence. That analysis is required for the adaptation of the
Ukrainian legislation to European Union legislation. The author of the article identified the main aspects of the reform of the Prosecu-
tor’s Office of Ukraine in particular, guarantees the independence of the public prosecutor in connection with the adoption in June 2016
by the Verkhovna Rada amendments to the Constitution of Ukraine, which the Prosecutor’s Office carried to the section Justice and
changed its function. Such changes, after the entry into force of the urge to amend the Law of Ukraine ,,On the Prosecutor’s Office”,
dated October 14, 2014.

Key words: office of public prosecutor, prosecutor, prosecutor’s independence, guarantees, international legal acts.

AHHOTaNMA

B naHHOI cTaThe NpoaHaIM3UPOBAHBI MEKIyHAPOIHbIC IIPABOBbIE aKThl, B KOTOPBIX U3JI0KEHBI OCHOBHbIE TPEOOBAHMS K OIpee-
JICHHIO TIPaBOBOTO CTaTyca IIPOKYpOpa, ero MOTHOMOYMSM M TFapaHTHsIM He3aBUCHMOCTH. Takoil aHann3 He0OXOIUM JUTS aJanTaluu
YKPaHHCKOTO 3aKOHOJATENbCTBA K 3aKOHOAaTeNbeTBy EBponelickoro Coro3a. ABTOpOM B CTaTbe OMPEAEIEHBI OCHOBHBIE aCIIEKTHI pe-
(hopMHUpOBaHKA IPOKYpaTypbl YKpauHbl, 0COOCHHOCTH TapaHTHH HE3aBUCUMOCTH IIPOKYpOpA B CBS3H ¢ puHATHEM B utoHe 2016 rona
BepxosHoit Panoit Ykpannsr n3menennii B KoHctutynnio YkpauHbI, KOTOPEIMHU IIPOKYpaTypy YKpawHBI OTHECIH K pa3neny «lIpaso-
cyaue» U u3MeHWw ee QyHKuuy. Takue n3MEeHEeHUs T0CiIe BCTYIUICHHS B CHITY TOOY)KAaI0T K BHECEHHUIO U3MEHEHHUH B 3aKOH YKpanHbI
«O mpokyparype» ot 14 oxtaops 2014 roxa.

Ki1roueBble c10Ba: MpoKyparypa, IpoKypop, HE3aBUCHMOCTb IIPOKYpOpa, TaApaHTHHN, MEXIyHAPOIHBIE IPABOBBIC AKTHI.

OCTAaHOBKA mNpodJjemMbl. U3-

OpanHbIi YKpauHOH Kypc Ha
€BPOMHTETPAIINIO 3HAYUTEIBHOW Mepoi
CKa3zajicsi Ha mpoueccax pedopmupona-
HHUSL MHOTHX T'OCYAapCTBEHHBIX HHCTHTY-
TOB, B TOM YMCJIC M IPOKYpaTypbl YKpa-
uHbI. B TeyeHne mocneqHuX HECKOJIbKHX
JIET ONpEeNseTcss BEKTOp M3MEHCHUH U
Pa3BUTHS IPOKYPaTypbl YKpauHbI, Kapu-
HaJIbHO MEHSIOTCS ero (QyHKIMH, 3a1a4u,
MTOJTHOMOYHSI ¥ TAPAHTHH HE3aBUCHMOCTH
IIPOKYPOPOB.

OueBuHOE BIMSHHUE Ha Takue HOP-
MOTBOPUYECKHE MPOIECCHl UMEIOT MEXIY-
HapOJHbIE IPAaBOBBIE AaKTHI, IOCKOJIBKY
VkpanHa u3bpana Kypc Ha BCTyIUICHHE B
EBponetickuii Coro3 1 HEOOXOAUMOCTh B
ajanTalid YKPaMHCKOTO 3aKOHO/ATellb-
CTBa K 3aKOHOzaresbcTBY EBpomeiickoro
Coroza. Kpome toro, eme B 2001 rony B
cBoeil pesomonuu Ne 1244 mo BeInonHe-
HUIO 00s13aHHOCTEH 1 00s13aTeNnbCTB YKpa-
nubl [Tapramentckas Accambnes Cosera
EBpombl 06si3ama  yKpamHCKHE OpTraHbI
BJIACTH M3MEHUTH POJb U (PYHKIHMHU TIPO-
KypaTypsl YKpauHEI ¢ IIeTbI0 00eCTIeunTh
HX COOTBETCTBHE €BPOICHCKUM CTaHIap-
tam [1, c. 37].

Cocrosinue ucciaenopanus. Bomnpoc
0 HE3aBUCHMOCTHU NIPOKypopa B YKpauHe
U aHaJIU3€e MEXAYyHApOAHBIX aKTOB pac-
CMaTpHBAJIM B HAYYHBIX TPYJax MHOTHE
OTeYeCTBEHHbIE U 3apyOe)KHbIE YUeHbIE, B
yactHocTH: B.B. Jlonexxan, M.B. Koctora,

W.E. Mapoukun, H.C. Haynuk, M.A. Ilo-
ropeuknii, B.B. Cyxonoc, B.J. Tauuii,
A H. Tonouxo, M.K. SIxkumMuyk u MHOTHE
npyrue. AHanu3upys TpPyAbl BBIIIEyKa-
3aHHBIX YY€HBIX, CIIEIyeT 3aMETUTh, UTO
Ha CETOAHSIIHUHA [eHb HE CYyIIECTBYET
€IMHOTO MOIXO0/a B OTIPEeNICHNH MEXIY-
HapOIHBIX CTAaHJAPTOB 3aKPEIUICHUS M
obecriedeHNsl peaan3aluy He3aBUCHMO-
CTH MPOKYPOPOB B YKpauHe.

Lesb0 Hay4HOH CTATBH SIBISETCS
aHallM3 MEXAYHApOAHBIX aKTOB IO BO-
IpocaM OINpeJeNeHUs] CTaHAApTOB He3a-
BHUCHUMOCTH TPOKYPOPOB U OIPEAEIECHUS
OCHOBHBIX aCIIeKTOB aJaNlTaluy yKpauH-
CKOTO 3aKOHOJATENbCTBA K YKa3aHHBIM
PEKOMEH/TAITHSIM.

H3i10:keHHE OCHOBHOIO MaTepHaJia
ucciaeaoBanus. l3ydenne Bompoca co3-
aHWS MEXKIYHApOIHBIX OpTaHW3aluil
M aHallu3a NPUHATBIX MEXIYHApPOIHBIX
JIOKYMEHTOB, KacarolIMXcs CTaTyca Mpo-
KypOpOB, yKa3bIBa€T Ha TO, YTO BIIEPBHIE
MEK/lyHapO/IHbIe OpPraHbl OOpaTWIIUCh K
OCHOBAaM, Ha KOTOPBIX INPOKYPOPHI BBbI-
MOJHSIOT CBOM (YHKIIMH, B KoHIE XX B.
Nmenno Opranumzanuein OObeAMHEHHBIX
Haumit  paspaboransl  «PykoBopsiue
MIPHHIINIIBI, KACAIONIUeCs POJIH JIUI, OCY-
HIECTBISIIOMNX CyAeOHOe TIpecieoBa-
HHUe» Ha cBoeM 8-m Konrpecce mpoGrem
MPECTYNHOCTH, KOTOPBI COCTOSUICS B
l'aBane B 1990 romy. B mynkre mepBom
PyxoBonsmux NpUHIUIOB yCTaHOBIEHO,

YTO JIMIa, OTOOpPAaHHBIE JJIs OCYILECTBIIC-
HHUS CyleOHOIo IpEeCcieNOBaHus, 0K~
HBl UMETh BBICOKHE NPOQeCcCHOHANBHbIE
KauecTBa M CHOCOOHOCTH, a TaKXke CO-
OTBETCTBYIOIIYI0 IOATOTOBKY M KBaJIU-
¢ukanmio (m. 2). Taxxke ompenensioTcs
ycnoBus cIyXObl. B wactHOCTH, nMHIaM,
OCYLIECTBISIIOIINM CyneOHOe Mpecieno-
BaHHUE, TOCYapCTBO oOecHeynBaeT He3a-
BHUCHUMOCTb, 0€30MacHOCTb, HEBO3MOXK-
HOCTh HEOOOCHOBAHHOTO INPUBIICYECHUS K
otBercTBeHHOCTH (1. 1. 4, 5). Tocynap-
CTBO JIOJDKHO OOECIEUHTh HaJUIeKallee
BO3HArpaxAEHHE, Pa3syMHBIH CPOK CITyX-
Obl, IEHCHOHHOE 00ecHeYeHHe U BO3pacT
BBIXOJa HA TIEHCHIO ISl paOOTHUKOB IPO-
KypaTypsl Ha 3aKOHOAATEIHHOM YPOBHE
(. 7). Ilynxtet 21 u 22 omnpenemsior Bo-
MIPOCHI INCIHIUINHAPHON OTBETCTBEHHO-
ctu. Tak, oTMeJaeTcs, 9TO pacCMOTPEHHUE
BOIIPOCA O HAJOXKEHUN TUCLUIUIMHAPHBIX
B3bICKaHUI Oa3upyercs Ha 3akoHe. XKaio-
Obl Ha JIUIl, OCYIIECTBISAIONMX CyaeOHOe
npecienoBaHie, O HapyleHUH mpodec-
CHOHAQJIBHBIX CTaHIAPTOB paccMaTpHBa-
10Tl Oe30TiararesibHo B COOTBETCTBUH
C BBINIEYNIOMSAHYTON mpouexypoi. Ilpu-
HSTOC pEIIEHHE TpOBepsieTcs He3aBu-
CUMOW CTOpPOHOM, dYTOOBI 00ECHeunuTh
OOBEKTHBHYIO OIIEHKY U NPHHSATHE 00B-
eKTuBHOro pemenus [2, c¢. 102]. ITy6mu-
Karust pykoBomsmux mnpuHImmos OOH
umena 3¢¢eKT Karanuzaropa A HpH-
MeHEeHUs! MeXIyHapoIHOH acconuanuu



npokypopoB (MAII), kotopass BO3HHKIA
6 uronst 1995 B npeacraButensctee OOH
B Bene, a odpunnanbHas nHayrypamus co-
crostnack 19 centsiops 1996 B Bynanem-
te. B 1999 rony BHOBE MexayHaponHast
accoLyalys MPOKypOPOB OMyOIHKOBaja
Cranaaptel 1poeCCHOHANBHOI OTBET-
CTBEHHOCTH U OCHOBHBIE ITpaBa 1 00s3aH-
HOCTH IIPOKYypopoB (ctannaptsl MAII), u
B CIIeTyTOIIleM Ty coBeT EBpombl BbIIa
Pexomenmanmu R 19 (2000) [3].

Kak momguepkuBanocs B Pexomenna-
muu 1604 (2003) ITapiaamentckoit Accam-
6:1en Cosera EBpornbl o posn mpokypary-
PBI B JIEMOKPAaTH4YECKOM TIPaBOBOM 00111e-
ctBe ot 27 masg 2003 roma, mpokyparypa
UTpaeT BXHYIO POJb B obecrieueHun 6e3-
OINACHOCTH U CBOOOJBI €BPOIEHCKOrO CO-
o0rmmecTBa myTeM 00eciedeH s BEpXOBEH-
CTBa MpaBa, 3alIUTHl OT TPECTYIIICHUI
IPOTHB IIpaB U cBOOO, 0OeCIeueHust co-
OirozieHne npaB U CBOOOJ JINLL, TTOHO3pe-
BaeMbIX WJIM OOBHHSEMBIX B COBEPIICHUH
NPECTYIUICHUH, a Takke MyTeM HaJ30pa
3a HaJUIeKalmuM  (QyHKIHOHUPOBAaHUEM
BEJIOMCTB, OTBETCTBEHHBIX 3a Paccieno-
BaHUE M IIPECIIENOBAHUE IPaBOHApyIlle-
Hui [4, c. 18].

IMpouece BBIPaOOTKH METOAOJIOTHYE-
CKHX OCHOB pe()OpMHpPOBaHHMs MPOKypa-
TYpbI OBLT IOCTATOYHO JJIUTEIBHBIM, YTO
BITOJTHE ITOHSATHO: N3MEHEHHE €€ TPABOBO-
TO CTaTyca JOJKHO NMPOUCXOIUTH TOJIBKO
IIpH yCIIOBUY BBIOOpa HauboJIee 1eIecoo-
Opa3HOro ¥ HayYHO 0O0CHOBAaHHOTO BapH-
anra. OHaKoO W 3aTArUBaTh JIAHHBIN MPoO-
LiecC Helb3sl, IOCKOJIbKY NPOMEIUICHHE C
NPUHATHEM pELIeHHs TOPMO3UT MpPOLEC-
CBI JaJIbHEHIIIEro pa3BUTHA M COBEpIICH-
CTBOBaHUs OpraHos [5, c. 181].

Eciau npoaHanu3mpoBath conepika-
nue Pexomenmanmu Ne (2000) 19 Komu-
Tera MUHHCTPOB rOCYAapCTBaM — YCHaM
Cogeta EBpors! 0 ponu rocyapcTBeHHOM
MIPOKYPaTyphl B CHCTEME YTOJIOBHOTO CY-
JIONPOU3BOACTBA, NpHUHATON KomureTrom
Munnctpo CoBera EBpomnsl 6 OKTSOpst
2000 Ha 724-1 BcTpeue 3aMecTHTENEH
MHHHUCTPOB, MOXKHO BBIIEIHUTH OJIOK BO-
MPOCOB,  KOTOpPBIE  HEMOCPEICTBEHHO
CBSI3aHBI C YNPABICHUEM OpraHaMH Ipo-
Kypatypel. B cTpykrype Pexomennarmun
OHH cozepxarcs B paszene «[apaHTuw,
NPeOCTaBICHHBIC IPOKYpOpaM Ul BbI-
noHeHus ux QyHknui». ComnocrapieHue
M3JIOKEHHBIX B 9TOM pa3jelie peKOMeH 1a-
U C TIPaBOBBIM CTAaTyCOM M OCOOEHHO-
CTSIMH YIpaBIICHHS B OpraHax IpOKypa-
TypBl YKpauHBI ITOKa3bIBAET, YTO B IIETIOM

MOJKHO KOHCTaTHpOBAaTh COOTBETCTBHE
MOCJICTHUX EBPONEHCKUM CTaHIapTaM.
BmMecre ¢ TeM orpeielieHHOE KOINYECTBO
pPEKOMEHIAIHi He B MOJHOW Mepe pealu-
30BaHO U TpeOyeT COOTBETCTBYIOIIUX U3-
MCHEHHUH B CHCTEME YIIPaBJIECHHs OpraHa-
MH IIPOKYPATYPBL.

OcTaHOBHMCSI Ha HEKOTOPBIX IIO-
noxennsax Pexomenmanmu Ne (2000) 19
noppobHee. B cooTBeTCTBHM C IMyHKTOM
5 yKa3aHHOTO JOKYMEHTa TIOCYIapCTBO
JOJDKHO HPHUHATH MEPbI JUIl MOJEIHPO-
BaHUs paboThI IPOKYpaTyphl HAa €BPOIIECHi-
CKOM YPOBHE, B YaCTHOCTH, Habop, I0-
BBIIICHUE B JIOJDKHOCTH M NEPEBOA MPO-
KypOpOB HPOBOAWJIUCH B COOTBETCTBHU
CO CHpaBeIUBON U OECIPHCTPACTHOM
MPOLEAYPOH, HCKITIOYAIOMIEH IIpeacTaB-
JICHWE MHTEPECOB KOHKPETHBIX TPYyNI U
JTUCKPUMHHANNIO Ha KaKOM-JIN0O YPOBHE,
TakOM Kak [I0JIOBas MpPUHAUIC)KHOCTS,
paca, IIBET KOXKH, SI3BIK, PEITUTHSL, TIOJTUTH-
YEeCKHE U JIpyTHE B3NIISB, HAIMOHAIBHOE
U COLMAIBbHOE INPOUCXOXKIICHHUE, CBA3b C
HallMOHAJIBHBIMUA MEHBIIMHCTBAMH, CO0-
CTBEHHOCTb, POXKAEHHE U Jpyroe ooiie-
CTBEHHOe nonoxeHue. Kapwbepa mpoky-
POpOB, WX IIOBBILICHHE B JODKHOCTU U
nepeMenieHle ¢ JOJDKHOCTEeH OCyLIecT-
BIISINCh B COOTBETCTBUY C N3BECTHBIMHU H
00BEKTHBHBIMU KPUTEPHUIMH, TAKIMH KaK
KOMIIETEHTHOCTh W ONBIT PaboTHI; Iepe-
MelIeHHe C JOJDKHOCTEH NpPOKypopoB
MOIJIO TaKKe JWKTOBATHCS CIYKEeOHOM
HEoOXOIMMOCTBIO. YCI0BHS PaboTHI ITy-
OMYHBIX OOBHHUTEJICH, TaKHEe KaK BO3HA-
rpak/ieHue 3a paboTy, CPOK NMpeObIBaHUS
B JIOJDKHOCTHU M NIEHCHS, a TAKXKe BO3PacT
BBIXO/Ia HA IIEHCHUIO COOTBETCTBYIOT HX
BBICOKOMY TOJIOKEHHIO U ONPEIeIIoTCs
3aKOHOM; 3aKOH TapaHTHUPOBal IJIs BbI-
HOJIHEHUS 3THX (YHKUUHA pasyMHbIC yC-
noBusi. B gacTHOCTH, cTaryc, jKanoBaHBE
U TICHCHIO B COOTBETCTBUU C BBINOJHSE-
MBIMH 3a/la4aMH, a TaK)Ke€ COOTBETCTBYIO-
LM IEHCUOHHBII BO3pacT.

JucrunnrHapHas OTBETCTBEHHOCTH
nyOJIUYHBIX OOBHMHHMTENEH paccMaTpHBa-
€Tcsl B COOTBETCTBUH C 3aKOHOM, U IIPOLIe-
Jypa JI0JDKHA TapaHTHPOBATh CIPaBEIN-
BYIO U OOBEKTHBHYIO OLICHKY, a pelIeHHe
MOJKET OBITh MOJIBEPTHYTO HE3aBUCUMOMY
u OecnpucTpacTHOMY mepecMmoTpy. Ecmu
NPaBOBOH cTaryc OOLIECTBEHHBIX OOBH-
HUTENEH HapyIIeH, OHU UMEIOT NIPaBO Ha
JOCTYIl K COOTBETCTBYIOILEH Mpolenype
oO)KaloBaHUs, BKIIOYas BO3MOXKHOCTD
obxanoBanus B cyne. Eciu B ciydae Hag-
JIEXKAILIETO BBIOJIHEHUS CBOUX 00S3aHHO-
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creil JimyHas 0e30IacHOCTh ITyOIMYHBIX
0OBHMHHTENEH M UX CEMEH HaXOAUTCS MOJ
YIpO30H, OpraHbl roCylapCTBEHHOU BIa-
cTH 00ECIIeuUBaOT UM 3aiuty [3].

Crnenyer OTMETUTH, 4YTO OOJBLINMH-
CTBO BBINIETIPUBEACHHBIX TpPeOOBaHUH
YYTEHBl B HALMOHAJIFHOM 3aKOHOJATEINb-
CTBE, BMECTE C TEM CYILECTBYIOT OIpesie-
JIEHHbIE 0COOCHHOCTH B YPETyJIUPOBaHUH
YKPauHCKHUM 3aKOHOZATeIbCTBOM OIIpe-
JIeTICHHBIX BOIIPOCOB.

CornacHo xommeHTapusMm § 11 Pexo-
mennaimu R (2000) 19 Bce npokypopsl,
MIOTOMY YTO OHHM BBICTYHAIOT OT UMEHH
o01ecTBa, 1OMKHBI OTYUTBIBATHCS O CBO-
eif paboTe Ha MECTHOM M PETrMOHAJILHOM
YpOBHE, I Ha HAllMOHAJIBHOM YPOBHE,
€CJIN 3TO LEHTPAJILHBIA OpraH. DTu pery-
JSIpHBIE OTYETHI IPEIOCTABIAIOTCSA 001Ie-
CTBEHHOCTH, HJIM IPSAMO uYepe3 CPEACTBa
MaccoBOH MH(OPMAIIUY, WX B IIEYaTHOM
BU/le, WIN Tepe H30UpaTeIbHBIMH CO-
Opanusamu. OHE MoryT ObITH B (opme
OTuYeTa WJIM CTaTUCTHYECKHUX IAHHBIX, B
KOTOPBIX IIOKa3aHa BBINOJIHEHHAs pabo-
Ta, JOCTUTHYTHIE 1I€JHU, IYTH, KOTOPBIMU
MIPUMEHSETCA TOJIUTHKA B OTHOILCHUH
MIPECTYITHOCTU B COOTBETCTBUH C JUCKpE-
LIMOHHOM BIACTHIO MPOKYpaTypsI [3].

Bompoc 06 oTueTHOCTH MPOKYPOpPOB
0CTaeTCs OTKPBITBIM U JHCKYCCHOHHBIM.
IlockonbKy B COOTBETCTBUHU CO CTaThEH
6 3axoHa VYkpamHbl «O MpoKypaType»
OpraHsl IPOKYpaTypbl HE MEHee JIByX pa3
B roji UHGOPMUPYIOT OOIIECTBO O CBOEH
JeATeIbHOCTH ITyTeM COOOLIEHHUH B Cpell-
cTBax MaccoBoil nH(opmanuu. ['enepainns-
HBII TIPOKYPOp YKpauHbI JINYHO HE PekKe
OJIHOTO pa3a B rOJl OTYUTBHIBACTCS IIEpes
BepxoBnoit Pagoit Ykpaunsl Ha mieHap-
HOM 3aCE/IaHUH O JEATEIbHOCTH OPraHOB
MPOKYPaTypbl IIyT€M MpPEAOCTABICHUS
00O0OIIEHHBIX CTATUCTHYECKUX M aHAIH-
TUYECKNX IaHHBIX. PykoBomuremn pe-
THOHAJIBHBIX M MECTHBIX IPOKyparyp Ha
OTKpBITOM IUIEHAPHOM 3aCENaHMU COOT-
BETCTBYIOIIETO0 COBETa, Ha KOTOPOE IpU-
IVIAIIAKOTCS MIPEICTaBUTEIN CPEICTB Mac-
COBOI MH(OpMaIMU, HE MEHee JIBYX pa3
B roj MHGOPMHPYIOT HACEJeHHE COOT-
BETCTBYIOLIEH aJIMUHUCTPATUBHO-TEPPU-
TOPUAJILHOW €MHHUIIBI O pe3yJbTaTax Jie-
ATEJBHOCTH HA ATOW TEPPUTOPUH ITyTEM
IIpeoCTaBIeHUs 0000MIEHHBIX CTaTHCTH-
YECKUX M aHAJMTHYCCKUX JaHHBIX. MH-
(opManus o IeITeNbHOCTH IIPOKYPATyPEI
obHapoznyeTcs B OOLIErocylapCTBEHHBIX
1 MECTHBIX CPEACTBaX MaccoBoi MH}Op-
Maluy ¥ Ha oUIMaIbHEIX caliTax opra-
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HOB IIPOKyparypsl. Opratsl IPOKypaTypsl
00HapOIYIOT BbIJaHHbIE UMM HOPMAaTHB-
HO-TIPaBOBBIE aKThl 110 BOIPOCAM Opra-
HU3ALUUKU U JICSTENILHOCTH INPOKYpaTypsbl
VYKpauHbl B OPS/IKE, YCTAaHOBICHHOM 3a-
KOHOM [6, c. 4].

OpHako B CBSI3M C HECOIIACOBAH-
HOCTBIO MPHHIMIIA TEPPUTOPHAIBEHO-
CTH B CO3ZIaHHUHM MECTHBIX IPOKYpaTryp B
VYKpanHe ¥ MECTHBIX COBETOB BO3HHKAET
mpoOiemMa peanu3andd HOPMBI 3aKOHA
OTHOCHUTEIIbHO HH(OPMHUPOBAHUS Ha ILIe-
HapHBIX 3aCElaHHUAX COOTBETCTBYIOLIMX
COBETOB.

Ilynxr 6 Pexomenpmanuii yka3bIBaer,
YTOOBI TOCYAapCTBa TapaHTHPOBAIM IS
YJICHOB IPOKYpaTypbl MpaBo Ha CBOOO-
Iy cioBa, BepoucmnoBenanus. Iloxa st
MOJIOKEHMSI 3aKpemyIeHbl B cTatke 36
Koncrurymmm Yxkpanusl. Takke HyXHO
OTMETHTh, YTO BAKHOE 3HAYCHUE MPHOO-
penu aKThl, MPHHATHIE Ha KOH(EpeHIH-
sax ['eHepambHBIX TPOKypopoB EBpomsl.
Tak, 24-26 suBapst 2005 ObUTH IPUHSTH
EBpomnelickue MHCTPYKIMH MO BOIPOCaM
STUKH U NOBEIeHUs MPOKypopos. C urons
2008 roma B Cankr-IleTepOypre cocro-
sach KoH(epeHius [eHepanbHbIX Hpo-
KypopoB ctpaH EBpombl, yTBepauBILIas
WUTOTOBBINA JOKyMEHT «Poib mpoKypaTypbl
B 3aIIUTE NPaB YeJIOBEKAa U ITyOINYHBIX
HHTEPECOB BHE YTOJOBHO-TIPaBOBOi cde-
ps» [7, c. 37]. He MeHee BayKHBIM SIBIIS-
eTcs moynokeHue Jlekmapanud O MHHH-
MaJBHBIX CTaHAApPTaX B OTHOIICHHHU Oe3-
ONAaCHOCTH M 3aIlUTHI MPOKYPOPOB U HX
ceMell, npuHATOd MexayHaponHoil Ac-
conuauueit Ilpokypopos 1 mapra 2008,
B KOTOPBIX YKa3aHO, 4YTO TIOCYIapcTBa
JOJDKHBI TIPUHMMATh BCE HEOOXOAMMBIC
MepbI Ul TOTO, YTOOBI MIPOKYPOPBI U HX
ceMbd (DM3MYECKH OXPAHSIIMCh COOTBET-
CTBYIOIIMMH OpTaHaMH IOCYJapCTBEHHOI
BJIACTH, KOIa WX JIMYHAs O€30I1aCHOCTh
HaXOAUTCSI TIOJ YTIpo30il B pe3ynbTare
HAIJISXKAIETO HCIIOMHEHUSI WMH CBOHMX
obs3aHHOCTEH. B cirydae, ecim npokypo-
pBl WIIM UX CEMbU CTAHOBATCSA OObEKTa-
MU HACWJIMS WIM yrpo3 IPUMCHEHUS Ha-
CUIIHA, TOABEPraloTCs IPECIeOBaHuUIO,
3aMyrUBaHUI0 WM Kakoi-mubo Qopme
MIPUHYXKJICHUS] UM HENPaBOMEPHOTO Ha-
OJIOfEeHUs, TOCYAapcTBa JOJDKHBI 00e-
CHEYHUTH IIOJHOE DPACCIENIOBAHUE TAKHUX
HHIUJICHTOB; COOOIIUTH IPOKYPOPY O pe-
3yJbTaTe TAKUX PacCiIeAOBaHUi; IPHHATH
MePpBI IS TIPEeYTIPEKICHAST KaKoro-JIn00
ITOBTOPHOTO TIPOSIBIICHHUSI TAaKUX HWHIIU-
JIEHTOB U, €CJIH NPUMEHUMO, BBIIBUHYTH

YIOJIOBHBIE OOBHMHEHHS; MPEIOCTaBUTH
TakOMy HOpPOKYpOpY M WIE€HaM €ro Hiu
ee CeMbH HEOOXOIMMbIC KOHCYJIbTalluh
WM TICUXOJOTMYECKYIO MOAAepkKy. [o-
CylAapcTBa U TOCYAAPCTBEHHBIE OPTaHbI
JIOJDKHBI TIPUHHAMATh BCE MPAKTUYCCKU
BO3MOXKHBIE MEpBI IS 3aIluThl HHGOP-
MAIHH O JIUIIE, 9TO KacaeTcsl IPOKYPOpPOB
U WICHOB MX CEMEH, OT PacKphITUS Tpe-
TBUM JIMIAM, €CJIM 3TO HellenecooOpa3sHo
[8, c. 175]. BaxxHbIM 3Tarom B CTaHOBJIC-
HUU MEXIyHAPOIHBIX CTAHJAPTOB CTATy-
ca MpOKypopa CTaJl UTOTOBBIM TOKYMEHT
MexyHapoaHOH accolManuy MpOKypo-
poB «Cranaaptsl npodeccHoHanbHOI 0T-
BETCTBEHHOCTH M OCHOBHBIC IIpaBa u 00si-
3aHHOCTH TMPOKYPOPOB», KOTOPBIH OBLI
npuHaT B 1999 romy. Ilomoxenus maH-
HOTO JIOKYMEHTa MOXKHO Pa3feiIHuTh Ha 5
OJIOKOB, KaJKABIH N3 KOTOPHIX OIpPENeIsieT
OTAEIBHBIA DJIEMEHT IPAaBOBOTO CTaTyca
mpokypopa. B mepyro ouepens, ykasbl-
BAlOTCA TPUHIHMIIBI TpodecCHOHATBHO-
o0 IOBEIEHHS IPOKYpOpPOB, KOTOpbIE
00s13aHbBI BCeraa MOIIePKUBATh YeCTh U
noctouHcTBO Tmpodeccun. Cremyrommuit
OJIOK OmIpeneNsieT MPUHLHUIIBI, KOTOPBIMHI
JIOJDKHBI PYKOBOJCTBOBAThCS MPOKYPOPHI
B cBoell aearenbHOCTH. [IpuHIMI He3a-
BHUCHMOCTH TIPOKYpPOpa PAacKpBIBAaeTCs B
TOM, 4YTO HCIOJB30BAHHE ITOJTHOMOYHUIT
MIPOKYPOPOM  JTOJDKHO ~ OCYIIECTBIIATHCS
HE3aBUCHMO M 0€3 BIHMSHHUS IOJIUTHYE-
ckoro BMemarenscTBa. [Ipoxypop Bcerna
OCTaeTCsl HETOJBIACTHBIM JaBIEHUIO CO
CTOPOHBI KOTO-JTHOO, NPHOPUTETOM €ro
NeSITeNBHOCTH  JIOJDKEH OBITh Tocynap-
CTBEHHBIH HMHTEpEC; MPOKYpop o00s3aH
NIeiicTBOBaTh OOBEKTUBHO, YUUTHIBATH BCE
00CTOSITENBCTBA, HMEIOIINE OTHOILICHUE K
JielTy, HE3aBUCHMO OT TOTO, IPEI0CTABIISA-
0T JIM OHH TIPEUMYIECTBO OOBUHSEMOMY
WJIV HEBBITOIHEI [T HETO.

Kak u Bce mpenpiaymiie JOKyMEHTHI,
cTagapTel MexIyHapogHO#l accomma-
UM TIPOKYPOPOB COZAEpKaT OJOK IOJIO-
JKEHUH, KacaroluXcs COIMAILHOTO 00e-
CIIEYEHHUs] TMPOKYPOPOB, HIPOXOXKICHUS
CITy>KOBI U IUCIMIUTMHAPHON OTBETCTBEH-
HOCTH.

[ocnenyromee pasButue, 0OYCIOB-
JICHHOE MOTPEOHOCTHIO COTPYIHUYECTBA
B cepe yronoBHo# nmonutrku B EBpore,
NPOSIBUJIOCh B psine koHpepeHumii [e-
HEpaNbHBIX MPOKYPOPOB U APYTUX IPO-
KypopoB EBpombI, OpraHM30BaHHBIX IO
srunoit Cosera EBpomsl. [IpemocTaBisist
BaXHYI0O pOJb M CTaTyCc TOCYIapCTBEH-
HBIM OOBHMHUTEISIM, KOH(EpeHIHs Mpu-

HsJla Ha 1ecToil ceccuu B Bynamemre B
2005 rony EBpomnelickue HHCTPYKLUH 10
BOIIPOCAaM 3TUKH U MOBEJCHUs Tocynap-
cTBeHHBbIX oOBuHHTenel (Bynamemrckue
MPUHINIBI). DTU IPUHIUIBI HATUCAHBI B
CTPOTOM COOTBETCTBHU CO CTaHAAPTAMH
MAII u pexomenpamusimu Coseta EB-
pomsl. CTONT OTMETHTB, YTO B COOTBET-
CTBHM C NOJNOXEHUsIMH bymanemrcknx
MIPUHINIIOB  AEATEILHOCTh IPOKypopa
JIOJDKHAa OCHOBBIBATHCSl HCKITIOYUTEIIHHO
Ha 3aKOHE, HO C y4eToM HOpM Ipodec-
CHOHAJIBHOM 3THKH, JUCLHUIUIMHAPHBIX
HOpM U Mopaiu [9, c. 71]. Bo ucnonne-
HHE TPeOOBAHUH BBIICYIIOMSIHYTBIX J0-
KyMeHTOB BceykpauHckoit koHpepeH-
el pabOTHUKOB MPOKYPATypbl MPHHST
Konekc npodeccroHanbHON 3THKU U TIO-
Be/IeHHsI paOOTHHKOB IPOKypaTypsl YKpa-
uHBL. B COOTBETCTBHMM C MOJOKEHUSMH
Kozmekca BBITIOTHEHHE BO3JIOKEHHBIX Ha
MIPOKypaTypy GyHKIHMA TpeOyeT OT ee pa-
OOTHHKOB BBICOKOTO NPO(eCCHOHATHN3MA,
6ecnpHUCTPacTHOCTH, YECTHOCTH, IIOps-
JIOYHOCTHU U CIIOCOOHOCTH IPOTUBOCTOATD
MONBITKAM HETPAaBOMEPHOTO BIMSHMS Ha
ux ciaykeOHylo nesrenbHocTh. CortacHo
BBIIICYKa3aHHBIM TIOJOXKEHHSAM IIPU HC-
MOJTHEHUH CITY)KeOHBIX 00s13aHHOCTEH pa-
OOTHHK IPOKYpATYpPhI IOJKEH OBITh He3a-
BUCHUMBIM OT KaKOTo-JIM0O BIIMSHUS, aB-
JICHVSI WJIA BMEIIATEIhCTBA B €T0 Mpodec-
CHOHAJIBHYIO JEATEIIFHOCTD, B TOM YHCIIE
OpraHoOB BIACTH W OPraHOB MECTHOTO
caMOyIpaBIIeHHsI, X JOIDKHOCTHBIX JIUII,
00s13aH aKTHUBHO, OIPEJICIICHHBIM 3aKOHO-
JIaTeJIbCTBOM CIIOCOOOM IPOTHUBOCTOATD
MONBITKAM IIOCATaTENbCTBA HA €ro He3a-
BucumocTts [ 10, c. 48]. BaxxnocTh Mexay-
HApOIHBIX TPEANUCcaHUN 00yCIIOBICHA
TEM, YTO OHHM HPAKTUYECKU anpoOHpoBa-
HBI B Pa3IMYHBIX CTPaHAX MUPA, CO3IAIHN
JECTBEHHBI MeXaHW3M O00eCIedeHNst
HE3aBUCHMOCTH TIpoKypopoB [11, c. 21].
TeMm caMBIM MEXIyHapOAHBIH ONBIT CIIO-
coOCTBYeT MOBBIMECHUIO dPPEKTHBHOCTH
paboTHl TIPOKYPOPOB, SIBISIETCS TIIABHOM
Lenblo Juis rocynapersa. Ha cerogus oc-
HOBHBIMU 3aKOHOZIATEJIbHBIMH  aKTaMH,
KOTOpbIe 00pa3yroT KOMILIEKC MPaBOBOTO
obecriedeHHs HE3aBUCUMOCTU IPOKYpO-
poB B YkpauHe, sBusoTca KoncruTtyus
Vkpauns! u 3akoH YkpauHsl «O Hpoky-
parype» ot 14 oktsi6ps 2014 roxa, mox-
3aKOHHBIE HOPMAaTUBHO-IIPABOBHIE AKTHI U
JIOKaJTbHBIE TIPABOBBIE AKTHI.

[onoxxenne craHmapToB mpodeccH-
OHAJBHOW OTBETCTBEHHOCTH W H3JIOXKe-
HHUE HeOOXOIMMBIX TpaB M 00sI3aHHOCTEH



HPOKYPOPOB JIOJKHBI OBITH PabO4YUM 10-
KyMEHTOM ISl MCHOJIb30BaHUS B LIEJAX
YKpEIJIeHUs] CTaHJapTOB HE3aBUCUMOCTH
npoKypopoB. He Tonbko craHmaprsl, HO
n Jleknapaiys O MHHUMAJIBHBIX CTaH-
JapTax B OTHOLIEHHWH O€30MacHOCTH M
3aIIUTBI IPOKYPOPOB U UX ceMel, Pexo-
mernannn Cosera EBpormsl o ponm mpo-
KypaTypsl B CHCTEME YTOJOBHOTO CYZHO-
IIPOM3BOJICTBA JIOJDKHBI JISKATh B OCHOBE
MIPaBOBOTO OOECIIeueHHsT HE3aBUCUMOCTH
pOKypopoB B YkpauHe. Tak, B 3aKitoue-
Huu [lapnamentckoii accambnen CoBeta
EBponer Ne 190 (1995) ot 26 ceHTs10ps
1995 rona, mo BCTYIUIEHHIO YKpauHBI B
Cosetr EBponbl 0TMEUEHO, YTO OIHO W3
00s13aTeNIbCTB, KOTOPOE B3sI0 Ha cebst
Hallle TOCYJapcTBO, 3aKJIIOYAeTCS B TOM,
410 poib ¥ (yHKunM [eHepanbHOH mpo-
Kypatypsl OyayT u3MeHeHHI (0COOeHHO
B OTHOIIECHWH OCYIIECTBICHHUS OOIIEro
KOHTpOJIS 32 COOJFOIEHHEM 3aKOHHOCTH)
IyTeM IpeoOpa3oBaHMs TOTO HHCTUTYTA
B OpraH, KOTOpbIi OyaeT oTBe4aTb IpHH-
nunam Cosera EBponbl. B okxoHuarens-
HOM TeKcTe pesostonuu [laprameHTCKoM
accambnen CoBera EBporibl mo coOmtozie-
HUIO 00s13aHHOCTEH 1 00513aTeNbCTB YKpa-
uHbl ot 27 cenrsiops 2001 Accambnes
obparnna BHUMaHUE HAa HEOOXOAMMOCTH
BBITIOJIHEHUS 0053aTebCTB HAIIETO Io-
cymapcTBa 1Mo TpaHchOpMamuu poau
¢ynxuuit T'enepanbHON NpOKyparypel U
B CBSI3W C OTHM IIPH3Bajia OPraHbl BIACTH
MOJTHOCTBI0 HMMILIEMEHTHPOBATh pedop-
My ['eHepanbHON HPOKYpaTypsl B COOT-
BETCTBHUH C NPHHIMIIAMU U CTaHJapTaMU
Cosera EBporsl, ¢ 11e1610 OTMEHBI Haj-
30pHBIX (QYHKLHH IPOKYpaTyphl, KOTOPbIE
He orBedatoT KoHcTuTynunm YKpauHb
U YIpOXKaloT HE3aBHCHMOCTH CyAeOHON
Bractu [4, c. 8]. B pesomomnuu Ilapna-
MeHTcKoM accambOnen Coera EBpombr
Ne 1346 (2003) ot 29 cents16ps 2003 rona
«Brmonnenne YkpanHo# cBoWX 00s3aH-
HOCTel M o00s3aTenseTB» Accambies B
o4epesHOi pa3 mpu3Basa MPOBECTH I10JI-
HOe pedOpPMHUpPOBAHUE OPraHOB IPOKY-
parypsl B COOTBETCTBUH C NPHHLIUIAMU
u craggapramu Cosera EBpombl. AHa-
JIOTUYHBIE TI0 CBOEMY COZEPIKAHMIO MPHU-
3bIBBI COZIEpIKaTcsl Takxke B PexkomeHna-
uun IMapnamenTtckoi accambnen Cosera
Espomner Ne 1622 (2003) ot 29 centsiopst
2003 rona, Pesomoru Ne 1466 (2005) ot
5 okTs0ps 2005 rona, Pezomorum Ne 1862
(2012) ot 26 smBaps 2013 roma. B pe3o-
srouun Ne 1755 (2010) ot 4 oxrs16ps 2010
«DyHKINOHNPOBAHHUE JEMOKPATHIECKUX

UHCTUTYTOB B YKpauHe». Ilapinament-
ckas accambOnes Cosera EBpomnbl o6paru-
Jla BHUMaHUE Ha TOT (pakT, 4yTo QyHKIUS
HPOKYpaTypsl YKpauHBl OTHOCHUTEIBHO
o0Iero Haja3opa IPOTUBOPEYHUT EBPO-
HNEeMCKUM CTaHJapTaM M, B YacTHOCTH,
W3-3a HAJIMYUS 3TOH (QYHKIMU OHA HMe-
€T TIOJIHOMOYHS, KOTOpPBIE 3HAYUTEIHHO
MPEBBIIIAIOT T€, KOTOPBIE HEOOXOIMMEI B
JeMOKPaTH4eCKOM rocyaapcrse. B cBsasu
¢ atuM ITACE npusBana oprassl BIacTH
u BepxoBHyto Pany YkpanHbl Kak MOXXHO
CKOpee MPHHSATh B TECHBIX KOHCYJbTAllU-
ax ¢ Benennanckoit Komuccueit 3akon o
HPOKypaType, KOTOPBIil OyeT MOIHOCTHIO
COOTBETCTBOBAaTh €BPOINEHCKUM CTaHIap-
TaM U ueHHoctsM [12]. Eme panbine B
CBOUX BBIBOJIaX, B YaCTHOCTH 3aKJItoue-
Hun ot 17 okta6ps 2006 roma (CDL-AD
(2006) 029, Eppometickas Komuccus «3a
JeMOKpaTHIO 4epe3 mpaBo» (Beneuman-
ckasg Komuccust) ormeuana, 4to OTMEHa B
HpoKypaTtype (GyHKIHH OOIIEero HaJa3opa
OyZIeT MOJIOKUTEIILHBIM 11ar0M, KOTOPBIH
MOKa3bIBaeT HAMEPEHHE pa3opBaTh OT-
HOILICHUS C «COBETCKOW MOJENBIO Ipo-
KypaTtypb». Takum 00pa3oM, Ba)XHOCTb
HOBOro 3akoHa Ykpausbl «O MpoKypaTy-
pe» o0yCIIOBIMBAETCSl KAK BHYTPEHHUMHU
HNOTPEOHOCTSAMH HAIIEro IroCylapcTBa Io
(hOpMHPOBAHHIO HOBOIT MOZIENH MTPOKYypa-
TYpHI, TaK U 00s3aTeNECTBAMU YKPaWHBI
nepes eBpONeHCKIMHI HHCTUTYTaMHU.
BeiBoanbl. IIpu Bctymnenuu B Coser
EBponsl VkpauHa B3stta Ha cebst 00s-
3aTeNbCTBA U3MEHHUTh POib U (YHKLIUH
HPOKYpPaTyphl IyTeM IPEBPALLIEHHS 3TOTO
MHCTHUTYTa B OpraH, KOTOPbIi Oyner oTBe-
4yaTh €BpOIEHCKUM cTaHnapram. HoBblil
3akon Ykpaunbl «O mpokyparype» ObuI
pa3paboTaH Cc yd4eToM omnbITa (yHKLIHO-
HUPOBAHUS NIPOKYPATYPhI B €BPONEHCKUX
rocynapcTsax, crangaproB Cosera EBpo-
IIBI, @ TAaKKe BBIBOZIOB M PEKOMEHIANNH,
KOTOpBbIE TIPEAOCTaBIUINCh BeHernan-
ckoii KoMuccueil 1o 3akoHONPOEKTaM O
pepopMUpOBaHNH TIPOKYpaTypsl YKpau-
Hbl (CDL-AD (2006) 029 ot 17 okTs0ps
2006 roma, CDL-AD (2009) 048 ot 27
okts16ps 2009 rona, CDL-AD (2012) 019
ot 15 oktsi6ps 2012 roxpa). 3akoHorpo-
eKT ObUI TpoaHAIU3MPOBaH BeHeruaH-
ckoit Komuccueit (3akmodenue CDL-AD
(2013) 025 ot 14 oxtsa6ps 2013), koTOpas
OTMETHIIA, YTO €T0 IOJIOKECHUS SBISIOTCS
MPOTPECCUBHBIMA IO CPAaBHEHHIO C IIpe-
IBIIYIIAME TIPEATIOKEHUSIMH H3MEHEHNH
3aKOHOJATEIbCTBA, 3aKJIAAbIBAIOT IIPOU-
HYI0O OCHOBY Ui (PyHKIMOHUPOBAHHS
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OpraHoB MPOKYpaTypbl B COOTBETCTBHHU C
€BPONEHCKUMH CTaHAAPTaMH U SBIAIOTCS
xopotiei 6a3oi s 3aBepiieHus pedop-
MBI [POKYPaTypbl B HalleM TOCyJapcTBe
(mynxter 193, 196 3axmiouenus). Bene-
nuaHckass Komuceunst Taxke NpeacTaBu-
Ja CBOM MpPEAJIOKEHHS II0 COBEPIICH-
CTBOBAHHUIO ITOJIO)KEHUH 3aKOHOIIPOEKTA,
OOJIBIIMHCTBO M3 KOTOPHIX OBUIO YYTEHO.
Kpowme Toro, B urone 2016 roma Bepxos-
Hast pajia YKpauHbl PHHSIIA U3MCHEHHS B
KoHcrutynuio YkpanHsl, KOTOPBIMHU TIPO-
Kyparypy YKpauHbl OTHECIH K paszieiny
[IpaBocyaue u OblIM U3MEHEHBI QYHKLIUH
npokypatypsl [13]. Takue wuzMeHeHUs
mocie BCTYIUIGHHS B CHIIy HOOYXIAlT
K BHECEHMIO M3MEHEHMH B 3akoH YKpa-
uHbl «O mpokyparype» oT 14 okTa0ps
2014 roma. Urak, mampHeiinee pedop-
MHPOBAaHHUE TPOKYPATypPhI SIBISETCS BaK-
HBIM, YYHUTBIBasI TOT (AKT, YTO ITO SBISCT-
cs1 00sI3aTeNIbCTBOM HAIIIETO TOCYIapCTBa
repe]] eBPONCHCKUMHU HHCTHTYTaMH.

CnMcoKk HCIOJIb30BAHHON JuTepa-
TYpBI:

1. Jlakmsrwoxk B. / B. Jlakusiok,
O. Muxaiinenko IIpokyparypa Ykpainu:
BUTOKH, PO3BHTOK, [IEPCOHAIIT Ta MPaBO-
Be peryntoBaHHs // BicHHK mpokyparypu.
Ne2. —2000. - C. 3743.

2. IlonoBmu €. CraHOBIEHHI Ta
PO3BUTOK opraHis npokyparypu / €. Ilo-
noBrd // Bicauk mpokyparypu. — 2005. —
Ne 6. —C. 101-108.

3. Pexomenmamis R (2000) 19
Kabinery Pagum MiHicTpiB nmepxaB —
uneniB Pagu €Bponu momo pomi aep-
JKaBHOI IIPOKypaTypd y CHCTEMi Kpu-
MIHAJIBHOTO  CYJOYMHCTBA: MpPUHHATA
Komiterom MiunictpiB  Pagu  €Bpo-
mu 6 >xotHI 2000 poxy Ha 724-1
3ycTpidi 3aCTYMHHUKIB MiHicTpiB / [Enex-
TpoHHHHI pecypc]. — Pexum poctymy :
http://pravo.org.ua/files/zarub_zakon/
rek_2000.pdf.

4. Ponb npokyparypu B A€MOKpaTH4-
HOMY cycmiibeTBi: Pexomenpaniss 1604
(2003) Iapnamenrtcekoi Acambnei Pamu
€Bpomny 1po poib HPOKYpaTypu y Je-
MOKpPATUYHOMY [PaBOBOMY CYCIIIBCTBI
Bix 27 tpaBus 2003 poky : Marepianu
MDKHAapoOqHOI HAayKOBO — IIPAaKTHYHOL
xoHpepeHuii «PedopmyBaHHS OpraHis
MIPOKyparypu YKpaiHu: mpoOiemu i mep-
cnektuBw». — K. : T'eHepanbHa mpokypa-
Typa VYKkpaiHu, Axajemis OpOKypaTypu
Vkpainn, 2006 — Cr. 34.



AUGUST 2016

5. Marumescokuii [1.C. Kpuminains-
He MpaBo YKpaiHW. 3arajbHa YacTHHA
/ T1.C. MarumeBcekuii. — K. : FOpinkom
Iurep, 2000. — 271 c.

6. IlIpo mpokypatypy. 3akoH YkpaiHu
Bixg 14 mucronama 2014 poxy, Ne 1697 —
18 // Binomocri BepxoBHoi Panu Ykpainu
(BBP). — Cr. 99.

7. Bammypka O.M. IIpoxyparypa:
MblIciH 0 e€ peopranuzanuu / O.M. 6an-
nypka // TlpaBo VYkpamnun. — 1999. —
Ne 9.—C. 36-42.

8. Cyxonoc B.B. OpranuzanuoHHo-
IIPaBOBBIE MPOOIEMBI KaJpOBOro odecrie-
4eHusl opraHoB mpokyparypsl / B.B. Cy-
xoHoc, M.E. Mapoukun, B.B. Boryu-
kuit. — Cymsl : Cno6oxanumHa. — 2000. —
220 c.

9. Cipuit M. Ilpo micue npokyparty-
pPH B CHCTEMi pO3IOITy BN Ta JDKe-
pena ii ¢pynkuiit / M. Cipwuii / Pedopmy-
BaHHS OpraHiB IpPOKyparypud YKpaiHu:
mpobnemMu 1 mepcrekTHBu @ Martepianu
MixHapogHOT HayKOBO — IIPaKTHYHOL
xoH(epenmii (2-3 sxoBtHs 2006 poky). —
K. : Axkagemis mnpokyparypu YkpaiHw,
2006.

10. Koneke npodeciiiHoi eTuku Ta
MOBEIIHKMA TMPALiBHUKIB MPOKYPaTypH,
cxBaJleHO BceykpaiHcbkolo KoH(epeH-
L€l TMpaliBHUKIB MPOKyparypu Bix 28
mactonana 2012 p., 3arBepmkeno Haka-
3oM ['eHepanbHOrO mpokypopa VYkpainu
Bix 28 mucromana 2012 p. Ne 123 [Enex-
TpoHHHH pecypc]. — Pexum moctymy :
http://www.gp.gov.ua/ua/kodet.html?
m=publications& t=rec&id=113992.

11. Jlakustok B. I'machicTh B cucremi
MPUHIMIIIB Oprafizamii Ta JisUTbHOCTI
npokyparypu Ykpainu / B. Jlakusioxk,
O. Muxaiinenko, B. Mamora // Bicuuk
npokyparypu. —2001. — Ne 4. — C. 11-21.

12. Pezomonis 1755 (2010) Iap-
nmameHTchkoi Acambiei Pamm  €Bpomm
«DyHKIIOHYBaHHS JEMOKPAaTUYHHX iH-
cTuTyniil B Ykpaini». YxBaieHa y Crpa-
cOyp3i (Opaniysska PecrryoOika) 4 5oBT-
Hs 2010 poky [Enmexrponnmii pecypc]. —
Pesxxum nmoctymy : http://zakon5.rada.gov.
ua/laws/show/994 al9.

13.Tlpo  BHeceHHs  3MiH  JO
Koncturyuii Ykpainu (1omo mpaBocyn-
ns1). 3akoH Ykpainu // Tonoc Ykpainu. —
Ne 118 (6372), cepema, 29 uepBHI
2016 poky.

HOPAAOK BHEJIPEHUSA 3AILINUTHI YA3BUMbBIX
(BUOMETPUYECKHX) ITIEPCOHAJIBHBIX
JTAHHBIX CYBFBEKTAMU XO351HCTBOBAHU S
HA IIPUMEPE YKPAMHCKUX NPEAITPUATHIA
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Summary

The article analyses legal and regulatory framework of sensitive personal data
protection on the example of the use of biometric personal data in the activity of Ukrainian
businesses. The fundamental measures of ensuring the protection of sensitive personal
data in the course of economic activity and administrating the work of an enterprise
are defined on the example of specific business entities. In order to ensure reliable
protection of sensitive personal data in combination with the process of optimization of
everyday work of an enterprise the author presents her own algorithm of the method of
implementation and usage of the technical processing of sensitive personal data in the
work of business entities.

Key words: personal data, personal data protection, biometric personal data,
economic entity.

AHHOTanMs

B crarbe aHanm3upyeTcs HOPMAaTHBHO-IIPABOBOE PETYIMPOBAHHE 3ALIUTHI YSI3BUMBIX
MEPCOHANBHBIX JTAHHBIX Ha MPHMEpPE UCIIOIH30BAaHUS OMOMETPHIECKHUX IEPCOHATIBHBIX
JIAHHBIX B JIEATEIbHOCTH YKPAaMHCKMX KOMMEpPHYECKHMX npennpustuil. Onpenenstorcs
OCHOBOIIOJIATAIONIME MEPbI 10 0OECIIEUESHHUIO 3aIUThl YA3BUMBIX MEPCOHAIBHBIX JaH-
HBIX B NIPOIIECCE OCYMIECTBICHHUS XO3IHCTBEHHOH NESTETHHOCTH M aAMHUHHCTPHPOBA-
HUsI pabOTHI MPEANPHUATHIT HA TPUMEPE KOHKPETHBIX CYyOBhEeKTOB Xo3stiicTBoBanus. C 1e-
JIbI0 o0ecIieyeH s HaJeXHON 3allUThl YA3BUMBIX IIEPCOHANIBHBIX JIaHHBIX B COUCTaHUU
C TIPOLIECCOM ONTHUMM3AINH €XKETHEBHOM pabOoThI MPEIIPHUATHS aBTOP MpesIaraeT coo-
CTBEHHBIH aJITOPUTM METOIUKH BHEJPEHHUS U UCIIONB30BAHUS TEXHUYECKOI 00pabOTKHI

YSA3BUMBIX NIEPCOHAIBHBIX JIJAHHBIX B Pa00Te CyObEKTOB XO3IHCTBOBAHUS.
Ki1roueBble cji0Ba: niepcoHANBHBIE JaHHBIC, 3AIIUTa IEPCOHANBHBIX JaHHBIX, OHO-
METPUYECKHE NIEPCOHAIIbHBIC JAHHbIE, CYObEKT X03IHCTBOBAHUSL.

HocTaHOBKa npodiembl. CeromHst
MPOIIECC YKPEIUICHUSI U TIOBBI-
IIEHHUs] PONU  MH(OPMALMOHHO-TEIEKOM-
MYHHKALMOHHBIX TEXHOJOTHI HALIeN CBOS
0TOOpaXkKeHHEe BO BCEX COLMATBHBIX, KO-
HOMHUYECKUX M MOJUTHYECKUX cepax me-
stenpHOCTH. CTOMT OTMETUTD, YTO BpA JIX
MOYKHO PEJICTABUTH COBPEMEHHYIO KOMIIa-
HHIO, JCATCIBHOCTD KOTOpOI‘/’I HE BKJIFOHACT
nporiecc 00paboTKN UHGOPMAIMI O YeIIo-
BEKE: JAHHBIE O COTPYIHHKaX, IAPTHEPAX,
KJIIMCHTAX, KOHTpAareHTax. O‘IeBI/I,Z[HO, 4qTO
Kakasi-o MmoTepsi, pasmiallicHue WTH He-
CAaHKIIMOHUPOBAHHOEC H3MCHCHHUEC I/IH(i)Op-
Mampy  (BKModass 0asbl MEepCOHABHBIX
JIAaHHBIX) MOXKET B IOCICIYIOLIEM IIpHBe-
CTH K HEBOCIIONHUMOMY yIIepOy, a HHO-
I1a U K HOJIHOM OCTAHOBKE JESITENHLHOCTH
kommanuu. He cioxHO mpencraButh cede
pa3mep YOBITKOB Kak (DMHAHCOBBIX, TaK U
peIyTalMOHHBIX, HAPUMEDP, sl KPEAUT-
HO-(DMHAHCOBOM MM TEJICKOMMYHHKALIHOH-

HOH KOMITaHHUH, KOTOpasi OTepsiia XOTS ObI
yacTh HHPOPMALIMH O CBOUX KIiIHeHTaX. Jlo-
CTaTOYHO BCIIOMHMTbH CIIy4ai IOXHIIEHUsS
117 muH. aposeii monp30BaTenel cepuca
connansHO# cetn LinkedIn, B pesynsrare
4ero ObUIM NOCTaBJICHBI XaKepoM Ha IIpo-
JIXKy Mapoiy K JOCTYIy YKa3aHHBIX aKKa-
YHTOB (OLIEHUB TPUMEPHO B 2,2 ThIC. JIOJ.
CIIA) [1], 4TO MOCITYXUIO PACKPHITHIO
MEePCOHATBHBIX ~ JIAHHBIX ~ II0JIb30BaTeNeH
YKa3aHHbIA COIMAILHOM CEeTH.
AKTYaJIbHOCTH TeMbI HCCJIEOBAHUS
00yCIIOBIIEHa HEIOCTaTOYHOH CTENEHBIO
U3y4EHHOCTH BOIIPOCA BHEIPEHUS TEXHU-
gecKkoi 00pabOTKM ¥ TPaBOBOTO HCIOJb-
30BaHMs OMOMETPUYECKHX IMEPCOHAIBHBIX
JIAHHBIX B IIporiecce pabOoTbl YKPaMHCKHX
KOMIIAaHUH. AKTYaJIbHOCTb TEMBI TaKoKe
MOITBEPIKAAETCA B CBSA3H C pacTyleil B Es-
porie oTPeOHOCTHIO B MOBBILICHUH YPOBHS
0€30M1aCHOCTH  OTHOCHTENIBHO ~HCIIOJIB30-
BaHMS CHCTEM OMOMETPHYECKOH WICHTHU-



¢ukarmu. B cBsi3u ¢ TeM, 4TO YKparHCKUit
Ou3HEC 3aMHTEPECOBaH B HHOCTPAHHBIX
MHBECTULIMAX, @ TAKKE PACIIMPEHUH Ipa-
HHMII OM3HEca, BKIII0Yas eBpONEiCKUe CTpa-
HbI, BO3HHKAaeT OCTpas HEOOXOAUMOCTh M
BaKHOCTH Pa3pelIeHHs BOIPOCA CO3IaHUS
9Q(}HEeKTHBHOIO MeXaHW3Ma peaTH3aluK
TpakKIaHaMH CBOMX IIpaB M CBOOOI B CO-
OTHOIIEHWH C Ka4eCTBEHHBIM IIPABOBBIM
PETYIIMPOBAHIEM JIEITETEHOCTH KOMITAHHUH,
KOTOpBIE HCIIOB3YIOT TIePCOHAIBHBIE JTaH-
HbIE B CBOeH pabore.

CocrosiHne HcceroBaHusl. AHaIu3
npoOneMbl  3aIUTHl MEePCOHATBHBIX JlaH-
HBIX B aCIIEeKTE MPABOBOIO PEryJIMPOBAHUS
YA3BUMBIX [IEPCOHANIBHBIX JTAHHBIX COIIAC-
HO YKPauHCKOMY 3aKOHOJATENIbCTBY HC-
CledyeT I0CTaTouHO akTuBHO M.B. Puzak.
BaxxHo OTMETHTB, UTO HECMOTpSI Ha HAJIH-
g€ JOCTAaTOYHOTO KOJMYECTBA HAyJHBIX
HCCIIeIOBaHUI B OOJIACTH 3aIlUTHI TIEPCO-
HaJIGHBIX JIAHHBIX, KOHKPETHBII IPaBOBOM
aHanM3a COCTOSHMSI BHEIPEHHWS 3alIUTh
OHOMETPHYECKUX MEPCOHAIBHBIX JIaHHBIX
B paMKax HPENNpPUsTHS OTEUYECTBEHHBIMU
MCCIIEIOBATENSAMH €Ilie He IPOBOMIICS, YTO
u 00yCJIOBIIMBAET HEOOXOIMMOCTh ITOMCKA
U pa3pabOTKH IPAKTUYECKHX PEKOMEHMa-
LW 711 KOMITAHWH, KOTOpbIe TIAHUPYIOT
MCHOJIB30BaTh B CBOCHT JEATEILHOCTH 0a3bl
OHOMETPHIECKHX ITIEPCOHAIBHBIX JAHHbIX.

eab0 u 3agayeil CTaTbM SBISICT-
Csl QaHAJIM3 PEAIbHOTO COCTOSIHHS 3aIUThI
YA3BUMBIX TIEPCOHATIBHBIX TAaHHBIX B IIPO-
Liecce UX UCMOIb30BaHUS B X035ICTBEHHOM
JIEATEIIBHOCTH YKPAUHCKUMH KOMITAHUSMU.
VYuutsiBast ocoboe obocTpeHre mpodiIeMbl
6e301acHOCTH MEXKTYHapOJIHOTo 000poTa 1
00paboTKH MepCOHAIBHBIX TAHHBIX, CYATA-
€M HeoOXOIMMBIM HCCIIEIOBAaTh COCTOSHUE
3AIUTHI YA3BUMBIX NIEPCOHAIBHBIX ITAaHHBIX
YKPauHCKUMH CyOBEKTaMH XO3SIHCTBOBaA-
HUS, a Takoke KoMnaausimu ctpad CHI

H3no0xeHne OCHOBHOIO MaTepHaJjia.
He BbI3bIBacT HUKAKUX BO3PAKEHUH TOT
(hakT, YTO HEOTHEMIIEMON XapaKTEPUCTUKOH
COBPEMEHHOTO O0IIIECTBA SIBIIIETCS IPOTPECC
MHTETpaly MH()OPMAIMOHHBIX TEXHOJIO-
Ui, a TaKKe MHTCHCH(UKALKS IPOLIECCCOB
B oOnactu mH(popMaTH3auu. ITH (aKTopsl,
KaK HeoTheMJIeMasi 4acTh Iporecca rioda-
JIM3aLMK ¥ IOCTPOESHUS HHPOPMALIIOHHOTO
o011IecTBa, OTHOBPEMEHHO MOPOXAAOT Pt
mpoOieM, CBSI3aHHBIX C HEOOXOIUMOCTBIO
3aIUTHI JITIHBIX TIPaB ¥ CBOOOJ YeNIoBeKa, B
YaCTHOCTH B ACHEKTE HCIIONB30BaHuSA U 00-
paboTKK NepCcOHANBHBIX JaHHBIX [2]. B mpo-
1ecce IOMCKAa ONTHMAIIBHBIX MEXaHH3MOB
o0ecrieueHusT 3alUThl KOH(UIEHIIAIBHOM

UHQPOpPMALIMM OT HECAHKIMOHHUPOBAHHOTO
JIOCTYTIA, a Takke 3(PPEeKTHBHOrO KOHTPOIIS
TPYIOBOM IMCHUILTMHBI MPESIPHUATHS Haua-
T BHEZPSITh MHHOBAIMOHHBIC TEXHOJIOTHU
MOHHTOPHHTA Ha OCHOBE HCIOJIb30BAHUS
OHOMETPUYECKHUX MEPCOHATBHBIX AHHBIX.
B noknage, mpencraBieHHOM B aBrycTe
2015 roma, anamuTuka Biometrics Research
Group OTMETHJIM POCT CIIpoca Ha Omome-
TPHYECKHE MPUIOKCHHS Ui YIIPaBIICHHUSI
TpyZa, B TOM YHCIE Ul PELICHHS 3ajad
OLICHKY MPOM3BOJUTENILHOCTH TPYIa U yde-
Ta pabouero BpemeHu. ComIacHO IIOKIIamy
MHpPOBOI PBIHOK MPOrpaMMHOIO odecrede-
HHSL JUIS YIIPABJICHHUS TEPCOHAIOM BBIPOC
¢ 10 mupn. mon. CIHA B 2010 romy mo
18 mnpa. gon. CIIA x xonmy 2015 roxa.
PpIHOK GHOMETpPHUYECKUX peleHHi (Kak 00-
JIAYHBIX, TaK W [POTPAMMHO-ANNAPATHBIX)
noctaraeT 600 M. nomn. CIIA B npomaskax
k 2018 romy [3].

Yr0 KacaeTcsi MPaBOBOIO PEryIHpPOBa-
HHS TAHHOTO BOIPOCA, TO CTOUT OTMETHUTH,
YTO YKPaWHCKOE 3aKOHOZATEIBCTBO HE 3a-
NpeliaeT UCIoIb30BaHue YKAa3aHHOW KaTe-
TOpPHH MIEPCOHATIBHBIX JTAHHBIX, HAIPUMED,
Takue Kak OMOMETPUYECKUE IaHHBIE CO-
TPYIHUKOB, IAPTHEPOB, WIIM KOHTPAreHTOB.
B wactHoCTH, paboTomarens nuMeeT MpaBo
BECTH CHCTEMy y4era paboduero BpeMeHH
paOOTHHKOB, OCHOBAaHHYIO Ha HWIACHTHU(H-
Kalliy CKAaHUPOBAHWS OTIIEYATKOB TTAJIBIIER,
CKaHHUPOBaHHs 000JIOUEK IV1a3a, CHMMETPUH
JIMIA ¥ T.1I.

ITo cocrosumro wa 2015 rom, HecMmo-
Tps Ha TOT (akt, yro EBpomna sBisercs
BTOPBIM KPYITHEHIIIMM yYaCTHHUKOM MHPO-
BOTO PBIHKA TEXHOJOTHH OMOMETPUYECKOM
UICHTH(HKALIUH T10 JIULLY, IPYTHE TEXHOIO-
THH, TAKUE KaK PAaCcliO3HABAHUE OTIICYATKOB
MAaJblEeB, PUCYHKA BEH HA PyKe U Paly’KHOM
000JIOUKH T71a3a, PACIPOCTPAHEHBI IIHPE.
Buenpenue cucrem facial recognition ocy-
HIECTBIISIOCH 00JIce HU3KUMH TEMITaMH, HO
AHAIMTUKA OXKUJIAIOT, YTO B TCUEHHUE CIle-
JYIOIIMX YETHIPEX JIET COBOKYITHBIC TEM-
MBI TOIOBOTO POCTA 3TOTO PHIHKA MPEBBICAT
21% [4].

BaxHo orMernTh: HeB3upas Ha TOT
(haKT, YTO HCTIONB30BAHKE YSI3BUMBIX IIep-
COHAJIBHBIX JAHHBIX CTAHOBUTCS Bce Ooree
U Oonee MOIMY/SIPHBIM B aMUHUCTPUPO-
BaHUM PabOTHl KOMIIAHWH, HO BCE TaKKe
0CTAeTCs OTKPBITHIM BOIPOC COOTHOIIICHUST
3} (HEKTUBHOCTH  WCIIOIB30BAHUS  TAKHX
MAHHBIX W HAJJIeXKAIICH 3alUThl YKa3aH-
HOIi Kareropuu JAaHHbIX. CIOKHOCTh TAKKe
3aKIIFOYAETCSI B TOM, YTO HE BCE YIIOJTHOMO-
YEHHBIC JIMIa CYOBCKTOB XO3SHCTBOBAHHSI
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(xoTOpBIe OTBewaroT 3a 00pabOTKy mepco-
HaJIbHBIX JAHHBIX B PAMKaX MPEATPHUATHS)
MOTYT YETKO pa3rpaHUyMBaTh OOLIME Mep-
COHAJIbHbIC [JaHHBIE CyObEKTa U Hepco-
HaJIbHBIC JIAHHBIE, KOTOPbIE 3aKOH OTHOCHUT
K YS3BUMBIM, BCIEACTBHUE YEro OHH TOA-
JIe)KaTe OCOOCHHOMY IOPSAKY 00paboTKH
1 3aIIHTHL.

TpymHO HE COINACUTBCS C MHEHHEM
M.B. Pu3aka 0 TOM, 4TO CyINECTBEHHBIE
po0JIeMbI B PEryIMpPOBaHUN OOpaIIeHHUs
YA3BUMBIX TI€PCOHANBHBIX JIAHHBIX 00-
YCIIOBJIEHBI HE TOJBKO COBOKYHHOCTBIO
JIAHHBIX, KOTOPbIE OTHOCSATCS K YSI3BUMBIM
COIIACHO JICHCTBYIOIIMM HOpMaM 3aKo-
HOJATENbCTBA, HO U PA3HBbIM IIOAXOIOM K
PEryJIMpOBaHHIO OOPAILEHHUS 3TUX JaHHBIX
[5]. Tak, ucyepnbiBaronumii epedeH» OHO-
METPHYCCKUX JIaHHBIX 4YEJIOBEKAa B JIeH-
CTBYIOIIIEM 3aKOHOJATENBCTBE YKPAWHEI,
B YaCTHOCTH 3akoHe YkpauHbI «O 3amure
TIePCOHATIBHBIX JaHHBIX», OTCYTCTBYET.

B cootBeTcTBHE ¢ TONOXKEHHUSIMU CTa-
Thu 6 KOHBEHIMM O 3aIlyTe JUIl B CBA3U
C aBTOMAaTM3MPOBAHHON 00pabOTKOH mep-
COHanbHBIX JaHHbIX OoT 28.01.1981 roma
K 0cO0Oi Kareropu JaHHBIX OTHOCSTCS
NIEpPCOHAIbHBIEC JAHHBIE, CBUJIETENIBCTBY-
IOIIME O PAcOBOW MPHHAICKHOCTH, IO-
JIMTUYECKHX, PEIUTHO3HBIX WM JPYTHX
yOeXKIeHNsX, a TAakKe JaHHBIE, KacaloIIre-
CsI 37I0POBBSI FJIM TOJIOBOIT JkM3HU. OHU HE
MOTYT TOZIBEPraThCsl aBTOMATU3HPOBAHHOI
00paboTKe, ecny BHYTpEHHEE 3aKOHOMA-
TEJIECTBO HE 00ECTIEYNBAET COOTBETCTBYIO-
IIUX TapaHTHH. DTO MpaBUIIO TaKXKe HPH-
MEHSIETCs. K IIepPCOHAILHBIM JIaHHBIM, Kaca-
FOLIMMCS OCY)KIEHHS B YTOJIOBHOM ITOPSZIKE
[6]. CtouT ormeruth, uTOo KOHBEHIHMS O
3allUTe JIUL B CBS3M C aBTOMATH3HUPOBaH-
HOM 00pabOTKOI MEePCOHATBHBIX JAHHBIX
28.01.1981 roma HEe OTHOCHUT K YKa3aHHOM
KaTeropyy MepCOHAIBHBIX JIaHHBIX OHOMe-
TpUYECKHE TIEPCOHAIBHBIC JAHHBIC YEeN0o-
Beka. B cBOIO ouepenp, MONOKEHUS 4acTH
1 crarem 7 3axoHa Ykpamusl «O 3ammre
MIEPCOHATIBHBIX JAHHBIX» 3alperalT 00-
PpaboTKy MEPCOHAIBHBIX JAHHBIX O PACOBOM
WM STHAYECKOM IIPOUCXOXKIECHUH, TTOJTUTH-
YECKHX, PEJIMTHO3HBIX WM MHPOBO33PEH-
YeCKUX YOKIEHUAX, WICHCTBE B IIOJH-
THYECKUX NapTUSX M NMPOhEeCCHOHATBHBIX
COH03aX, OCYXK/ICHHSIX K YTOJIOBHOMY HaKa-
3aHHIO, a TAKXKE JAHHBIX, KACAIOIUXCS 3710~
POBBSI, TIOJIOBOH JKH3HH, OMOMETPHIECKIX
WM TEHETHYECKHX TAaHHBIX [7]. OueBHaHO,
410 ecni KoHBeHIusI 0 3ammTe JnIy B B3N
C ABTOMaTH3MPOBAHHOW 00pabOTKOH TTep-
COHaNBHBIX MaHHBIX OoT 28.01.1981 roma He
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BKJIFOYAET OMOMETPUUYECKHE IEPCOHAIIBHBIC
JIaHHbBIE B KaTErOpHIO YA3BHMBIX, KOTOpBIC
HaJeNIeHbl 0COObIM CTaTyCOM U IOIJIEKAT
0co00My PEXHMY 3allUTHI, TO 3aKOHOJA-
TENBCTBO YKpaWHbI OTHOCHT OHOMeETpHYe-
CKH€ MepCOHATbHBIE JaHHBIE K KaTerOpHUu
YA3BUMBIX, TEM CAMBIM HAJIEJISSl X TIOBBI-
IIECHHOH CTENEHBIO 3aIlUTHL.

ITynkT 2 yactu 2 ctarbu 7 3akoHa Ykpa-
nHbl «O 3aImuTe MepCOHATBHBIX JAHHBIX)
TMpeTyCMaTpPHBAET, YTO 3arpeT Ha 00paboT-
Ky NEpPCOHAIbHBIX JIAHHBIX HE NPHMEHSCT-
cs, ecian oOpaboTKa NEepPCOHANIBHBIX JIaH-
HBIX HEOOXOJMMA JUTSl OCYILIECTBIICHHS I1PaB
1 UCHOJHEHHS 00s3aHHOCTEH BiIajienblia B
cdepe TPYIOBBIX MPABOOTHOLIEHUH B CO-
OTBETCTBHH C 3aKOHOM M C 00ECreYeHHEM
COOTBETCTBYIOIIEH 3aumThl [7]. [t Toro,
YTOOBI B COOTBETCTBUH C BBILIECYKAa3aHHBIM
MyHKTOM 3axkoHa Ykpamusl «O 3ammure
MePCOHATIBHBIX JTAHHBIX» CYOBEKT XO3sH-
CTBOBAaHMsSI MOI' B CBOEH XO34HCTBEHHOM
JESTENPHOCTH WIM B IIpolecce aJMHUHH-
CTpUPOBaHUs pabOTHI HCIONB30BaTh Oasbl
YA3BUMBIX MEPCOHAJBHBIX [AaHHBIX, €My
HEOoOXOIMMO B Mpezienax MpepHATHs
00ecreunTh HAJUICKALMH YPOBEHb 3allld-
TBl JUISL MCIIOJIb30BAHMS TaKOH KaTeropuu
nepcoHanbHbIX AaHHbIX. Hampumep, OO0
«makcoCmutKisiiin ~ ®apmaceroTrKaic
VkpanHay paspaboTana Iyisi yIaCTHHKOB
npaBmia ydactusi B IIporpamme «Opamx
Kapm», KoTopas IpeaycMarphBaeT coOoit
cOOp HE TOJIBKO CTAaHJAPTHBIX MEPCOHAb-
HBIX JAHHBIX KJIMEHTA, HO TaKXKe U ero Ono-
METPHYECKUX JaHHBIX. DTO O0YCIIOBIIECHO,
B IIEPBYIO O4yepelb, TEM, YTO Hporpamma
COPHEHTHPOBAaHA HA MALMEHTOB, KOTOpBIC
CTPAJaloT OT XPOHMYECKUX 3a00JICBaHUI U
Hyxnarorcs B mpenaparax OO0 «[makcoC-
mutKisiiin - PapmaceroTukanc  YkpauHay.
Ba)KHO OTMETHUTB, 4TO yKa3aHHbIC IIpaBUIIa
HE UMEIOT MCUEPITHIBAIOIIETO MEPEeuHs 1aH-
HBIX, KOTOpbIE KOMITAHUSI MOJKET COOMparh
n oOpabarpIBaTh B JajJbHEWIIEM, O TaIH-
€HTEe, SIBILIIOIIEMCS] YYaCTHHKOM JIaHHOM
nporpammsl [8]. Cornmacuo Iomituke OO0
«AmepursH Okcripecc bank» B oTHole-
HUM OOpabOTKM IEPCOHAIBHBIX JaHHBIX
YCTAQHOBJIEHO, YTO B KOMITAHMH TOJIEKAT
00paboTKe TOJNBKO MEPCOHANIBHBIC TAHHEIE,
KOTOpbIE OTBEYAIOT LIEJSIM UX 0OpabOoTKH.
Conepxanue u 00beM 00pabaThIBaeMbIX B
KOMITAaHUM MEPCOHANBHBIX JaHHBIX COOT-
BETCTBYIOT 3asIBJICHHBIM LIE/ISIM 00paboTKH,
HM30BITOYHOCTh 0OPa0ATHIBACMBIX JTAHHBIX
HE JIoIycKaeTcsa. BakHO oTMeTHTh, 4TO U
B OTOM CIlydae KOMIIaHWSI HE YKa3bIBaeT
YETKOTO TIePeYHs] NEePCOHATBHBIX JaHHBIX,

BKJIFOYAst OMOMETPUUYECKHE TePCOHAIIbHBIC
JIaHHBIE, KOTOPBIE MOJIeXaT 0coOOMY I1O-
psoKy 3amuTel B 00pabotku [9]. AHamno-
THYHYIO CHTYallMI0 MOXKHO OTMETUTh U B
KOJIeKCe TIOBEJICHUs TpU paboTe ¢ mepco-
HapHBIMU JTaHHbIME B AO «Kuesctapy.
B yka3aHHOM KoOZIeKce IPELYCMOTPEHO, UTO
OCYIIECTBIICHHE XO3SICTBEHHON NesTeNb-
Hoctt AO «Kuescrapy mpeaycMarprBaet
00paboTKy MepCcOHATBHBIX JaHHBIX KOPIIO-
PaTHUBHBIX A00OHEHTOB KOMITAHHH, €¢ KOHTp-
areHToB M pabotHMKoB. OOpaboTke mMmoz-
JIOKUT MH(OPMALUs, COCTABIAIONIAs 1IPo-
¢wib TOTpeONeHusT YCIyT, HeoOXomuMast
JUTSL OCYILIECTBIICHHS TPYIOBBIX OTHOILICHHI
U XO3AHUCTBEHHOH AESTENFHOCTH B MOPSIIKE,
OTIpPEACIIEHHOM 3aKoHOIarenbcTBoM [10].

CornmacHo ouLmanbHOM HHpOpMALHH,
pa3memenHoit Ha MHTepHeT-pecypce AO
«BAVEP, k rpyme UHPOPMALUH, KOTO-
pasi B IOHUMAHUU KOMITaHHH OTHOCHTCS K
MEPCOHATIBHBIM JTAHHBIM, OTHOCHUTCSI JIO-
Oast mHpOpMaIMs 00 ONpEIeNIeHHOM WITH
omnpernenseMoM (usmdeckoM mie (cyob-
€KTe TepCOHANBHBIX JaHHBIX). OOpaboTka
OHOMETPHYECKUX IMEPCOHAIBHBIX JIaHHBIX
MOKET OCYLIECTBIIATHCS TOJBKO MOCIE CO-
[JIACOBAaHUS C OTBETCTBEHHBIM 33 OpraHU-
3a1ui0 00pabOTKU MEPCOHATBHBIX TAHHBIX
AO «BAI7IEP», IOpUINYECKUM OTIENIOM U
MEHE/DKepoM 10 MH(OPMAIHOHHOMH 6e30-
MTACHOCTH KOMITAHWUH W/WITH PyKOBOIUTEIIEM
ornena HupopmarmoHHEIX TexHOIOTHI.
JlanHas oOpaboTKa BIIEYET NPUHATHE CIIe-
[UAJIBHBIX MEp 3allUThI COMIACHO TpeboBa-
HUSIM 3aKOHOJIATEIIbCTBA U KOPHOPATUBHOM
nonutuky [11]. B cBoto ouepens, AO «Ap-
cesnop Murran Temupray» permio odecrie-
4uTh OOJIEe CTPOTUi MOPSIIOK 3aILKUTHI TIep-
COHAJIBHBIX JIAHHBIX MyTeM npuHsTHs [Ipo-
LEAYphl 3alUThl JTAHHBIX, KOTOpas OblIa
opumanbeHo yTBepxkaeHa OpraHom 1o 3a-
mute nanaeix EC. Hacrosmmee [lonoxkenue
pazpaboraHo B 1Byx HacTsx: llomoxenne
JUTSl CyOBEKTOB JAaHHBIX (KacaroIeecst BCeX
paboTHHKOB KoMITaHuK) U TTookeHue st
rosp30BareNied 1 pabOTHUKOB KOMITAHHY,
YIOJIHOMOYEHHBIX 11 paboThl € Iepco-
HaJIbHBIMU JJaHHBIMU. COIVIaCHO yKa3aHHO-
My [onoxkeHuro KomnaHusi coOupaet u 06-
pabaThiBaeT 0 Ka)KIOM COTPYIHUKE 00BbEM
MIEPCOHAJIBHBIX ITAHHBIX COIVIACHO IIEPEYHIO
13 46 MyHKTOB, JBA M3 KOTOPBIX BKIIFOYAIOT
uHbOpMALMIO O OMOMETPUYECKHX IEepCo-
HaJIBHBIX JaHHBIX [12].

IIyaxr 1.2. Tlopsaka yBemomieHHS
VYnonnomouennoro  BepxoBHoit  Pajpl
VkpauHbI 10 TIpaBaM 4YesioBeka 00 o0pa-
0OTKE TMEPCOHAIBHBIX J[AHHBIX CONCPKUT

MHGOPMALIMIO O TOM, YTO IIPEICTABISET
0COOBIIA PUCK JUTS TTPaB M CBOOOI CyOBEKTOB
MEPCOHAIBHBIX JIaHHBIX, O CTPYKTYpPHOM
MOJPA3/IEICHUN WM OTBETCTBEHHOM JIUILIE,
KOTOpOE OpraHU3yeT padoTy, CBA3AHHYIO C
3aIUTON MEPCOHANBHBIX JAaHHBIX MPH HX
o0paboTke, a Takke 00 OOHAPOIOBAHUK
YKa3aHHOH HH(OpPMALMH, YTBEPIKICHHOM
[Ipukasom YnomsomodeHHOro BepxoBHOM
Panmer YkpanHel 1o mpaBaM 4eloBeKa OT
08.01.2014 roma Nel/02-14 (manee — [ops-
nok ot 08.01.2014 roma Nel1/02-14) no ot-
HOILIEHHUIO K KPYT'y IEPCOHAJIbHBIX JAHHbIX,
KOTOpbIE MPEJCTABIAIOT 0COOBIN PUCK IS
npaB U CBOOOZ CYOBEKTOB; OIPEIEIIACTCS
uHpOpPMAIMS O TEPCOHAIBHBIX ITaHHBIX O
OMOMETPHYECKUX JAHHBIX U TeHETHYECKUE
JaHHble auma [13].

Vcnonb3ys B JesATEIbHOCTH HPEAIpH-
atrsi 0a3bl JAHHBIX, B KOTOPBIX HCIOJIb-
3yIOTCSI OMOMETPUYECKHE TEePCOHABHBIC
JTaHHbBIE, HEOOXOMMO 00ECTICYUTh CTPOTYEO
CHCTEMY KOHTpOJISI 32 0OpabOTKO# Takoii
nHbopMarmy. 3aMeTHM, 4To IeroyKa Oro-
METPHYCCKOH  ayTeHTH(HKALMM  MOXET
OBITh HaJEKHOM TOJILKO IIPU YCJIOBUHM, YTO
MPOLIECC PETUCTPALIMH JAHHBIX Oy/IeT XOpo-
II0 IPOAYMAaHHBIM M OPraHU30BaHHBIM Ha
JIOKAJILHOM YPOBHE.

VYuuThIBas BBILICH3IOKEHHOE, IPE/-
JlaraeM aBTOPCKHMH QJITOPUTM METOIMKH
BHEJIPEHUS] TEXHUYECKOH 0O0paboTKH u
UCIIOJIb30BaHUsSI OHOMETPHUUYCCKUX TIePCO-
HaJIbHBIX JAHHBIX B paboTe CyObEKTOB XO-
35ICTBOBaHMS.

IepBbIM 3TanoM JIODKHO CTaTh BHE-
JIPEHHE CPEACTB TEXHUYECKOH 00paboTKi
0a3 aHHBIX B paMKax HPEANpPUSTHS, YTO
00513bIBaeT PYKOBOZSILIMI OpraH BbLIATh
aKkT B (opMe NpHKa3a M0 BHEIPECHUIO Ha
NPEAIPUATHN TEXHUIYECKHUX CUMTHIBAIOIIMX
YCTPOWCTB C HCHOJIB30BaHUEM OHOMETpH-
YEeCKUX NEePCOHANBHBIX MaHHBIX «O0 opra-
HI3aIMH paboT mo obecredeHuo Ge3omac-
HOCTH OHMOMETPHYECKUX MEPCOHAIBHBIX
JTAHHBIX, HCTIOJB3YEMBIX Ha MPETPHATHN.

JIns  WCTHONHEHMsI TpHKasa JOJDKEH
ObITh Ha3HAYEH OTBETCTBCHHBIN PAOOTHHK
w/nm  c(hOpMUPOBAH COOTBETCTBYFOLIMH
CTPYKTYPHBI OTZEN B Tpenenax Ipel-
npusitia. Ha yrnonHoModeHHOro cyObekTa
JI0JDKHA OBITH BO3JIOXKEHA O0S3aHHOCTDH I10
pa3pabotke mpaBui1 00pabOTKK OHOMETpH-
YECKUX IEPCOHAIBHBIX JAHHBIX, KOTOPBIE,
B CBOIO O4epellb, JOJDKHBI OTBEYaTh IIEIH
1 TIPaBOBOMY TOPSIAKY OOpabOTKH TaKHWX
naHabIx. [IpaBuma obpabotkn OGnomeTpu-
YECKHX MEPCOHAIBHBIX TAHHBIX JIUIL JOJDK-
HBI BKJIIOYATh B CEOs:



1. Yerko ompe/eneHHbI CyObEKTHBIN
COCTaB, KOTOPBIH 00ecreurBaeT KOHTPOIb
3a 00pabOTKOIl OHOMETPHYECKHX Mepco-
HAJIBHBIX JIAHHBIX HA IPEIIPUITHH.

2. ChopMHpOBaHHBIE METO/IBI KOHTPO-
1 32 TOPSAKOM 00pabOTKH HepCoHasb-
HBIX JaHHBIX Ha MPEIIPHUATHH, IOPSIOK
¢ukcupoBaHus (HaKTOB HapyIIeHHs oOpa-
OOTKH YSI3BUMBIX HEPCOHAJBHBIX JIaHHBIX;
OTpE/ICNICHHBIA TOPSIZIOK M COZIepKaHHe
MOHHUTOPHHTIA 33 COOMIONCHIEM YKa3aHHBIX
[IpaBu.

3. 3akperuieHre (pyHKIMOHAIBHBIX 0051
3aHHOCTEH CTPYKTYPHOTO IIOZIpa3/IeNieHHs,
OCYIIECTBILSIIOLIEIO0 00pabOTKy YSI3BUMBIX
NEPCOHAJIGHBIX JJAHHBIX, BOBJICYCHHBIX B
nporiecc 00paboTKH.

4. 3axperieHne 00bEMa OTBETCTBECHHO-
CTH 32 CBOCBPEMEHHOCTb U MPAaBHJILHOCTD
00paboTK! TTePCOHANBHBIX TAaHHBIX CyOb-
€KTOB Ha MPEINPHATHH, a TAKXKE Teperaqy
JIAHHBIX JUIS OTPAKEHHUSI B CHCTEME TEXHH-
YECKOro yd4era M HWACHTU(HUKAINK JIHYHO-
CTH JIOJDKHOCTHBIM JIMIIOM CTPYKTYPHOTO
oT/eNa, KOTOPBI OCYIIECTBIISIET MOHHUTO-
PMHT 1 KOHTPOJIb 32 PaBOBOH 00paboTKOit
OUOMETPHYECKUX NEPCOHATIBHBIX JAHHBIX.

5. Tlopsaok mpoBeNeHUs] BHYTPEHHUX
NpoOBEepOK Ha mpemnpuatud. [IpoBepku
MOTYT OBITh MHULMHMPOBAHBI KaK PYKOBO-
JSIIIAM OPraHOM TIPEINpPHATHS, TaK U OT-
BETCTBEHHBIM JIULIOM U / WIIH CTPYKTYPHBIM
HOApa3/ieICHUeM.  YKa3aHHBIC IPOBEPKH
MOTYT OBITh pa3HBIMH 110 (hopme:

- BHyTpenHumu. [peronaraercs ycra-
HOBJICHHE COOTBETCTBHSI 00paboTKM Oasbl
JIAHHBIX JICHCTBYIOLIEH HOPMaTHBHO-IIPa-
BOBOM 0a3bl, @ TAKIKE JIOKATBHBIM aKTaM;

- BHEIIHMMH (3KCIIEPTHAsI MPOBEPKA).
IMpuBneyeHne HE3aBUCUMBIX JIMIL JUISl yCTa-
HOBJICHUS JICHCTBUTEILHOCTH 00CCTICUCHHS
00paboTKH OUOMETPUUIECKHX MEePCOHANb-
HBIX JIAaHHBIX B PAMKaX HPEIIPUSITHSL.

6. OmpeneneHHbIe CPOKHU BBITOIHEHHS
pa3paboTKH BbILICyKa3aHHBIX [IpaBiit u ro-
PSIOK JOBEACHHUS €ro COICPIKaHMs K CyOb-
€KTaM, TEPCOHAIbHBIC JaHHBIE KOTOPBIX
ToJyIeKaT 00padoTKe.

7. 3aKperuIeHHbLI OPsII0K IPOBEICHUS
TEXHUYECKOro 00CIIe10BaHN NHPOpMALIH-
OHHBIX CHCTEM HAaKOILUICHUS U CUMTHIBAHUS
MePCOHAJIGHBIX JAHHBIX B PAMKaX HPEIIPHU-
arus. [1o pesyasraram peaMsaniy mpore-
JIypbl B OpraHU3alliK J0JDKHO ObITh COCTaB-
neH AKT o0cieoBaHus HHPOPMALIMOHHBIX
CHCTEeM 00pabOTKH TEPCOHATIBHBIX TaHHBIX.

8. YcraHOBIEHHBIN HOPANOK IOJIyde-
HMS paspelieHus Ha 00paboTKy Oromerpu-
YECKHX MEePCOHANIBHBIX JaHHBIX s 00pa-

GOTKH B KOMIIBIOTEPHBIX CETSAX U JPYIHX
TEXHUYECKHX YCTPOHCTBAX, IO3BOJIIOIINX
00pabarbiBaTh 1 UICHTUPUIMPOBATH HOCH-
Tens NaHHbIX. JloypkHa OBITH OmpereneHa
(dopma u cozepxaHue coracust Ha oOpa-
0OTKY YA3BHMBIX NIEPCOHATIBHBIX TAHHBIX, 4
TaKKe aJTOPUTM OT3bIBA IPEJOCTABICHHO-
TO COIVIACHSL.

9. YTBepIKIICHHBIH MOPSIIOK BHEAPCHHS
CHCTEMBI 3alIUThl IEPCOHATBHBIX TAHHBIX.
C TOYKH 3peHHs] OpPraHHU3aAlMOHHBIX Me-
POIPHATUH 3TOT LIAr JODKEH BKIIOYATh B
cebs:

a) COCTaBJICHUE U YTBEPIKICHHUE Nepey-
Hsl JIUILI, JIOMYIIEHHBIX K 00paboTKe YsI3BHU-
MBIX IIEPCOHAIBHBIX JAHHBIX (B YACTHOCTH,
pabOTHUKOB CITyObI OE30MaCHOCTH TIPE-
TPHSTHS, @ TAKXKE CUCTEMHBIX aIMUHHCTPA-
TOPOB, MMEIOLIUX MPSIMO#T JOCTYH K CepBe-
paMm, Ha KOTOPBIX XpaHSATCS MEPCOHAIBHBIC
JTAHHBIC WITH HX KOTIHH);

0) cosmaHMe M YTBEP)KICHHE YETKO
OIPEIENICHHOTO TepPeYHs] MEePCOHANBHBIX
JAaHHBIX, NOMWIeKAIMX 00paboTke; co3-
JJaHWE W YTBEpXKAeHUe NokymeHTa «Omu-
CaHME CUCTEMBl 3allUTHl YA3BUMBIX IIep-
COHANIBHBIX JaHHBIX MPU UX 00paboTKe B
UH(OPMAIMOHHBIX CHCTEMaX 00paboTKH
NEPCOHAJBHBIX JAHHBIX B paMKax Ipef-
OpUATHSD. 3aMETHM, 4YTO HEOTheMJIEMOH
YacThIO BbILICyKa3aHHOTO OMUCAHUS T0JDK-
Ha cTaTh MHCTpyKIIs NOIB30BaTeNs o Co-
OMIOICHUIO PEeXUMA 3allUThl HH(OpMaIUK
npu paboTe B HHPOPMAIIMOHHBIX CHCTEMaX
1no 00paboTKe YS3BUMBIX IT€PCOHAIBHBIX
JIaHHBIX, a Tarke MHCTpyKuus 1o peseps-
HOMY KOIIMPOBaHHIO M BOCCTaHOBJICHHIO
JJAHHBIX B MMEIOLIMXCS MH()OPMAIIMOHHBIX
CHCTEMAX MPEIIPHUATHS.

10. B coorBerctBum ¢ m. 2.1 Ilopsn-
ka or 08.01.2014 roma Nel/02-14, a Taxke
3akoHoM VYkpauHel «O 3ammTe mepco-
HAJIBHBIX JQHHBIX)» YBEIOMHTh YIIOIHOMO-
uyeHHOro BepxoBroli Panel Ykpaussel mo
IpaBaM 4esoBeka 00 00paboTKe ysS3BUMBIX
MIEPCOHAJILHBIX JTAHHBIX Ha MPEAIPUSITHH.

BoiBoabl. CTOMT OTMETHTH, YTO YK
cerofHs  OMOMETpUYecKas —TEXHOJIOTHs
JOKa3zana CBOIO S(QEeKTUBHOCTb WU 0e3-
OIACHOCTb B LIMPOKOM PsiTy TIPUMEHEHHSI.
IIporpecc B obmactit UH(GDOPMALMOHHBIX
TEXHOJIOTHi{, B YaCTHOCTH B cdepe paspa-
0OTKM W BHEAPEHUS] MPOrPaMMHOTO 00e-
CIICYCHUS, aKTHBHOCTb B (hopMUpOBaHHK
0a3 MepCOHANBHBIX JAHHBIX YpPE3BBIYANHO
00OCTpUIT  TIPOONIEMY 3aIIUTHI YACTHOM
JKU3HH JIMIIA U LEITecO00pa3sHOCTH UCTIONb-
30BaHMsl TAKHX J@HHBIX B CIKCIHEBHOM
paboTe XO3SUCTBYIOIIMX CyOBEKTOB. MBI
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yOeXIeHbI, 4yTo B OyaylieM OHOMETpHs B
JeATETbHOCTH CyObEKTOB X034 CTBOBAHUS
00€eCIeYnT ONEepaTHBHOCTh B 00paboTKe
MEPCOHANIBHBIX  JAHHBIX, ONTUMH3UPYET
KJIIOYEBbIE NPOLIECCHl B 8JIMUHUCTPUPOBA-
HUM pabOThl Ha MPEINPUATHH IyTEM M3-
MEHEHUS [IApOJICH U AIEKTPOHHBIX KIIOYEH
IS IOCTYTIA HE TOJNBKO K KOMITBIOTEPHBIM
IIporpamMMaM, TaKHMX KaK «KJIHEHT — OaHK,
HO ¥ K 00beKTaM, TpeOyIOIM YCHUICHHOH
3aIIUTHI JOCTYIIA, BKIFOYAs LIEHTPEI 00pa-
OOTKM JaHHBIX WJIM SJIEKTPOHHBIC OHMpiKe-
BBIC CUCTEMBI.
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O POJIA CYJA B COCTA3AHUU CTOPOH
YI'OJIOBHOI'O ITPOLECCA

FOpuiit MUPOLLTHUYEHKO,
KaHAUAT FOPUIHYECKUX HAYK, TOLEHT Kadeapsl KOHCTUTYIIHOHHOTO,
aIMUHUCTPATUBHOTO U MEXIyHaPOAHOTO MpaBa
Mapuynonbckoro rocy1lapcTBEHHOIO YHUBEPCUTETA

Summary

Based on active legislation of Ukraine and theoretic material analyzed the author
of the article concludes that evidentiary activity of the court should be of a subsidiary
nature. This is needed when the parties fail, do not know how or simply do not want to
exercise their rights and authority. Taking the initiative in this case, the court does not
accuse or defend as well as does not give the precedence to any party. Its activity is
aimed at determining the truth in criminal procedure in order to make fair and rationale
judgement. To do so, the court has a set of procedural mechanisms analyzed in this par-
ticular research.

Key words: criminal procedure, competition, evidentiary activity of the court.

AHHOTanMs

Ha ocHoBe aHanM3a TEOPETHYECKOTO MaTepuaia U JeHCTBYIOIEro YKPauHCKOro 3a-
KOHOJIAaTeNIbCTBA aBTOP CTaThH MPUXOJMT K BBIBOAY O TOM, YTO JOKa3aTeIbCTBCHHAS aK-
TUBHOCTb CyJia JI0JDKHA UMETh cyOcuanapHblii Xapakrep. Takas He0OX0IMMOCTb MOKET
BO3HUKHYTb TOTJA, KOTJ]a CTOPOHBI HE MOTYT, HE YMCIOT MJIM HE XOTAT MCIOJIb30BATH
CBOM BO3MOXKHOCTH U TipaBa. IIposiBiIsis B MOAOOHBIX CUTYal[HSX WHUIMATUBY, CYl HE
Oepet Ha cebs BhIMOTHEHHE (DYHKIUI OOBUHEHUS HIIH 3alUThl U HE CTPEMHTCS OTIATh
MPEeIOYTEHHE OJHON 13 cTOpoH. Ero akTMBHOCTH HanpaBiieHa Ha yCTAHOBJICHUE HCTHU-
HBI B YTOJIOBHOM IIPOHM3BOJICTBE /ISl BBIHECEHHUS 3aKOHHOTO U 000CHOBAHHOTO Cy/1e0HO-
ro pemeHus. st 3Toro ¢y HaJeJeH COOTBETCTBYIOIIMM IIPOLECCYaIbHBIM HHCTPYMEH-

Tapuem, KOTOpI:IfI MIPUBOAUTCSA B BBIBOAAX JAHHOT'O UCCIICAOBAHU.
KuoueBbie cioBa: yI‘OJ’IOBHBIﬁ IIpoueccC, COCTA3ATCIBHOCTD, TOKA3aTCIbCTBCHHAA

JACATEIIBHOCTD Cya.

HOCTaHOBKa npodjieMbl U aK-
TYaJbHOCTH TeMBbI HCCJIeI0BA-
Husl. HeoTheMiIeMbIM 3JIEMEHTOM COBpe-
MEHHOTO JIEMOKPATHYECKOTO IPABOBOTO
roCyJapcTBa SIBISICTCS HE3aBUCHMBIA M
OCCIPUCTPACTHBIA  CyA, IEATENbHOCTH
KOTOPOTO OCHOBBIBACTCSI HA COCTSI3aTellb-
HOCTH CTOPOH, CBOOO/IE B TIPEICTABICHUI
WMHU J0Ka3aTelIbCTB M OTCTAUBAHUU HX
yoenutenpbHOCTH Tepen cymoMm. Cpemu
YYEHBIX-IOPUCTOB TaBHO BEIYTCS IIHIC-
KyCCHH TIO TIOBOLY COJEepKaTelbHOI
XapaKTEPUCTHKH  COCTS3aTENbHOCTH U
poNH Cyaa B COCTS3aTEIBHOM IpoIiecce.
B pasHble romel B TOM MiaM HHOHM cTe-
MEHH 3Ta TeMa KCCIeioBajachk B pado-
tax JLIO. Apoukepa, K.K. Apcenbena,
B.M. bosposa, B.B. Bamusapuyka,
C.M. Buxkropckoro, JI.B. Tonogko,
M.B. [yxosckoro, O.B. Kamnunoi,
C.JI. Kucnenko, JI.M. Jlo6oiiko, [T.A. JIy-
nunckoit, B.T. Mansapenko, 1U.B. Mu-
xainoBckoro, B.T. Hopa, FO.K. Opoga,
N.J. Ilepnosa, O.B. ITurox, H. H. Ilo-
nsaHcbKoro, P.J1. Paxynosa, A.JI. PuBnuHa,
H.IT. Cu3oii, O.b. Cemyxunoii, B.K. Ciy-
yeBckoro, M.C. Crporosuua, U.5. ®oii-
Hunkoro, A.A. XmbipoBa, A.JI. L{pinkuHa,

JIM. HIundmana, O.I. SnoBckoit u apy-
THX MpeJICTaBUTENeH HayK YTOJIOBHOTO
npouecca U KpuMuHamUCTHKU. OfHaKo,
HECMOTPS Ha 3HAYUTENbHBIH MacCHB HC-
CJIC/IOBAaHUH OTEUECTBEHHBIX U 3apyOerx-
HBIX IIPaBOBE/IOB, YKa3aHHas Hpobiema
Ha (pOHE JIOMKH yTroJIOBHO-IpOLECCYallb-
HBIX TapajgurM, MPOUCXOAAIled B Tede-
HHUE MOCIEJHUX JECATWIETUH Ha MOCT-
COBETCKOM MPOCTPAHCTBE IO BIUSHUEM
U3MEHEHHs] LIEHHOCTHBIX IPHOPUTETOB
U LENbIX COLUAIBbHBIX CUCTEM, OCTAaeTCA
BECHbMA aKTyaJIbHOM.

Henp crarbu. JlelcTByrommi yro-
JIOBHBIN TIPOLECCYaIbHBIA KOIEKC YKpa-
nnbl (manee — YIIK) 3akpernmn, drto co-
CTA3aTEJILHOCTD IIPOLIECCa MPE/Ioaraer:
1) caMOCTOSTEILHOCTb CTOPOH B OTCTau-
BaHMM CBOMX ITPAaBOBBIX MO3HMIHUH, MpaB,
CBOOOJ M 3aKOHHBIX MHTEPECOB; 2) PaBHO-
IpaBHe CTOPOH 1O cOOpy M Ipe/CcTaBlie-
HUIO B CyJ JI0Ka3aTeIbCTB, XOAATalCTB,
Kajo0, a TakKe [0 pealn3aluy JPyrux
IpolecCyaIbHBIX IpaB; 3) pacmpererne-
HEe (yHKIUH rocylapcTBEHHOTO 0OBHHE-
HH, 3aLUTHI U Cye0HOTO PaCCMOTPEHUs,
3ampeT Ha UX coBMelleHus. Ipu atom, o
TEKCTY 3aKOHa, CyJl, COXpaHss 00beKTHB-



HOCTb U OECIPUCTPACTHOCTb, CO3/ACT
HEOoOXOUMBbIE YCIIOBUS ISl Peaslu3aliu
CTOPOHAMH MTPOLIECCYANIBHBIX IIPAB y4yacT-
HUKOB Cy[1e0HOTO pa30HparesibCTBa U UC-
MOJIHEHUSI MU TIPOLIECCYalIbHBIX 00s13aH-
Hoctell (ct. 22 VYIIK). Takum oGpasom,
MOXET II0Ka3aTbCsl, YTO 3aKOHOAATENb
OTBEJI CyZly pOJIb a0CONIOTHO HACCUBHOTO
HaOJrofaTens 3a IPOTUBOOOPCTBOM CTO-
pOH yrosoBHOro npoussoncrea. Ho Tax
JIM 3TO Ha CaMOM Jielie, A€HCTBUTEIBHO
JM aKTUBHAs IO3HABATENIbHAS JEATElIb-
HOCTh CyAa B YTOJIOBHOM IIpoLiecce He
COBMECTUMA C IPHHIHUIAMH COCTs3a-
TenpHOro cynomnpousBonactea? Ilouck
OTBETOB Ha 3TU BOIIPOCHI OIPEAEINI OC-
HOBHYIO NPOOJIEeMHYI0 00J1acTh JaHHOTO
HCCIICOBaHMUS.

H3i0:keHHe OCHOBHOIO MarepHa-
Ja ucciaenoBanus. B ropuauueckoil Ha-
YK€ CYIIECTBYIOT DPa3IM4HBIC ITOAXOIbI
K OINPE/ENICHUIO MECTa CyJa B Ipolecce
JIOKa3bIBaHUSI B YTOJIOBHOM ITPOHM3BOJI-
ctBe. OJTHH yu€HBIE MOJHOCTBIO OTPHILIA-
10T TIPaBO Cyla Ha JJOKa3aTeJbCTBEHHYIO
AKTUBHOCTb M CYMTAET, YTO OH JIMIIb 00e-
CIIEYMBACT COCTA3aTEIbHOCTh M PaBHO-
[paBHe CTOPOH B MCCIEIOBAHUHU JIOKA3a-
tenbeTB [1]. [pyrue, HampoTHB, YTBEPK-
JIaeT, 9TO Cy[A AOJDKEH UIpaTh aKTUBHYIO
pOITb B COOMpPaHNH JOKA3aTEIbCTB BO Bpe-
Ml CyA€OHOTO PacCCMOTPEHHS YTOJOBHBIX
JIe]l C 1IENBI0 JIOCTOBEPHOTO yCTaHOBIIE-
HHS BCEX OOCTOATENBCTB COBEPIICHHOTO
MIPECTYIUICHHsI, BEIHECEHHS 3aKOHHOTO M
000CHOBaHHOTO CyneOHOro penreHus [2].
TpeTbu NBITAIOTCS HANTH KOMIIPOMHUCC
B IPOTHBOCTOSIHUM CTOPOHHUKOB JIBYX
MOJIAPHBIX TOYEK 3pEHUs, 00OCHOBBIBAS
UJICI0 OTPAaHUYCHHO aKTHBHOTO MOJIOXe-
HHA Cy[a NP HEIOCPEICTBEHHOM cOope
JIOKa3aTebCTB, KOrJa 3TO0 HEOoOXOAHMMO,
HanpuMep, U IPOBEPKH JOKA3aTEIbCTB,
MIPEAOCTABICHHBIX CTOPOHAMH [3].

B nenom >xe 00630p Hay4HBIX HCCIIEIO0-
BaHMH 10 JaHHOH mpoOiieMaTHKe 3acTaB-
nster comtacutbes ¢ A.B. CMHPHOBBIM,
KOTOPBIA OTMEYaeT, YTo C TeX MOp Kak
. TInank B 1857 rony miaBHOM 4epToit
COCTA3ATEIbHOCTH  OINPEAENUI  TACCHB-
HOCTb CyZ1a, @ PO3BICKHOE HAa4aJlo CBSA3aJ
co cOOpOM CaMBIM CYJIOM JI0Ka3aTeNbCTB
UISl BBIHECEHUSI IPUTOBOPA, TO €CTh C €ro
AaKTHUBHOCTBIO, MaJI0 YTO M3MEHHIOCh. U
ceifuac MHOTHE aBTOPHI NMPOIOJDKAIOT I10
TpPagUIMN CYNUTATh, YTO AKTUBHAS POIb
cyma — aTpulyT WHKBU3UIIMOHHOTO IIPO-
necca. OnHako cieqyer MMETb B BUAY,
MOYEPKUBAET aBTOP, UYTO cyrneOHas ak-

THUBHOCTb IPAKTHYECKU BO BCEX Pa3BHU-
TBIX JIEMOKPaTHYECKUX CTPaHaX, B TOM
YHCIIE AHMIOCAKCOHCKHX, IJE COCTs3a-
TENBHOCTh — MOYTH penurusd, B XX B.
TOJIBKO Bo3pacTaina [4, c. 6].

Ilo  cmnpaBennuBOMy — 3aMEYaHUIO
A.b. UnukanoBa, BO MHOTHX CTpaHax,
TaK WIA HWHa4e, yCTAaHOBJICHHE WCTHHHI,
(akTHUEeCKNX OOCTOATENBCTB Jeia He
CBOZAWTCSI UCKJIIOYUTENHHO K AEATEeIIHHO-
CTH CTOpPOH CyneOHOTro pa3OuparenbcTBa
NP TIACCUBHOM cyje-HaOmonarene. A B
CTpaHax ¢ KOHTHHEHTAJIbHOW CHUCTEMOMN
npaBa aKTHBHOCTH Cy/la, Kak Obl 3TO He
COOTHOCWJIOCH C TIPMHIMIIOM COCTS3a-
TEJILHOCTH, SIBJISIETCS IPABUIIOM, YTO €Ile
pa3 TOQUEpKHBAECT IMPUOPUTET MyOIny-
HBIX IIeJIel, MpeciIeayeMbIX YTOJOBHBIM
IIPOLECCOM — PACKPBITUE NPECTYILUICHUIN
Y Ha3HAUCHHs CIPABEIJIMBOTO, TO €CTh
COOTBETCTBYIOIIETO COBEPIICHHOMY Ha-
kazanus [5, c¢. 30]. Ocraercss 100aBUTH,
YTO TMPaBOBasi CHCTeMa YKpaWHBI HCTO-
pudecku GopMupoBasiack 10J, BIUSHUEM
KOHTHHEHTAJIHOTO IpaBa M B HACTOSIIEE
BpeMsi, He UMes CYIIECTBEHHBIX OTINYMN
OT JIpyTHX IPaBOBBIX CHCTEM COOTBET-
CTBYIOILIEH T'PYIIbI CTPAaH O MEXaHU3MY
NPaBOBOTO PETYIMPOBAHHS, PA3BUBACTCS
B pyclle pPOMaHO-TE€PMAHCKOH IPaBOBOM
CEMBH.

Jymaercsi, 4To B BOIpOCE Ompeserie-
HUSI POJIY CyJa B IIPOIIECCe TOKAa3bIBAHUS,
B KOHEYHOM cCUeTe, NPaBWIBHBIM OyneT
COIJIACUTHCS C TEMH aBTOPaMH, KOTOpPEIE
HACTauBAIOT Ha CyOCHMAapHOM XapaKTepe
€ro JI0Ka3aTeNbCTBEHHON JEsTEIbHOCTH,
UCXOZS U3 TOTO, YTO «..aKTHMBHOCTb CyZa
HE JIOJDKHA MOIMEHSTh CTOPOHBI, OHa
JIOJDKHA TOJIBKO BOCIIOJHSATH MX YCHIIHS.
Heo6xoquMoCTh BOCIOJIHEHHS yCHIIUI
CTOPOH MOXKET OBITh TOI/IA, KOrJga CTOpO-
HbI HE MOTYT, HE YMEIOT, JIH00 HE XOTAT (He
CIIEyeT MCKII0YaTh U 3TOT BapHUaHT) HC-
MIOJTB30BAaTh CBOM BO3MOXXHOCTH W IpaBa.
IIposiBnsis B JaHHBIX CHUTYaIMsSX aKTHB-
HOCTb, CyJ] He OepeT Ha ceOsl BBITIOJIHEHHE
(yHKUMA OOBMHEHMS WM 3aIlUTHl U HE
CTPEMUTCS OKa3aTh KaKOW-IIMOO CTOpoHE
nomonis. OH XKeNaeT yCTAaHOBUTh UCTHHY
1O JeINy, AJs [OCTaHOBJICHUS 3aKOHHOTO
U 00OCHOBAaHHOTO CyAeOHOTO PEIICHHUS
[6, c. 14]. IIpu 3TOM «...cOCTSI3aHHE Kak
CIIOp PAaBHONPABHBIX CTOPOH, Olaronpu-
STHO CKa3bIBAIOIIMIICA Ha YCTaHOBICHUHU
HCTUHBI, OCTaeTcs, MO0 HaJu4HMe CIO-
pa He 3aBHCHUT OT IO3UIHHU CyAa, HO OHO
(cocTs3aHnE) MOTIONHSACTCS TIOJTHOMOYH-
SIMH CyJia TI0 YCTaHOBJICHHIO TeX 00CTOs-
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TEIICTB, KOTOpBIE, Oylydd HEPacKpPhITHI-
MH, HE IMO3BOJSIOT cyny c(hOpMHPOBATH
COOCTBEHHOE BHYTpEHHee YOSKICHHE O
COBEPIICHUH INPECTYIUIEHHS U BUHOBHO-
CTH JIUIIa, €TO COBEPIIUBILETO» [7].

Takum 00pa3oMm, ypOBEHb aKTHBHO-
CTU CyJa JIOJDKHO OBITH JIOCTaTOYHBIM U
HEOOXOIMMBIM ISl BRIHECEHHS 3aKOHHOTO
1 000CHOBaHHOTO MPHUTOBOPA HIIH JII000-
IO IPYroro peuieH s, MOCKOIbKY HMEHHO
CyI HeceT OpeMs TOKa3bIBaHMUs, COAepIKa-
mUXCs B CyeOHOM pEIleHHH, YTOIOBHO-
IIPABOBBIX M YTOJOBHO-IPOIECCYalbHBIX
KOHCTaTaluii, IMEHHO Ha CyJ BO3Jaraer-
Csl OTBETCTBEHHOCTb 32 €r0 3aKOHHOCTb U
ob6ocHoBaHHOCTH [8]. st 3TOrO 3aKOHO-
JaTeb MPeIyCMOTPEeN JOBOJBHO IIHPO-
KU HHCTPYMEHTapuil, IPeJOCTaBUB Cyly
IIPABO MO COOCTBEHHOW HHUIATUBE: OCY-
MECTBUTH CyACOHBIN BEI30B JIFOOOTO JIHIIA,
IIPU HAJMYMU JTOCTATOYHBIX OCHOBAHHUH
CUYMTATh, YTO TAKOE JIUIIO MOKET JIaTh 110-
Ka3aHWs, UMEIOIINe 3HaYeHue IS Ipa-
BIJIHOTO Pa3peLIeHHUs JIefIa 110 CYLIEeCTBY
(ct. 134 KIIK); nopBeprHyTh CBHIETENS
nmoBony (ct. 140 VIIK), nmpoussectu ero
IIOBTOPHBIN JJOIPOC WIIM HA3HAYUTH OJIHO-
BPEMEHHBIH JIONPOC HECKOJIbKHX YdacT-
HUKOB yTOJIOBHOTO MPOHU3BOACTBA (CT. 352
VIIK); BBI3BaTH AL JOHpPOCA JKCHEpPTa
(ct. 356 VIIK); nccienoBaTh IPOTOKOIIBI
CJIEZICTBEHHBIX (PO3BICKHBIX) JIEHCTBUM
U Jpyrue, NPUOOIICHHBIC K YTrOJIOBHOMY
MIPOU3BOJICTBY JIOKYMEHTBI, €CJIH B HHX
M3JI0KEHBI WM YIOCTOBEPEHBI CBE/ICHUS,
MMEIOIe 3HAaYeHUE JUIST YCTaHOBJIECHUS
(akToB M OOCTOATENBCTB YTOJOBHOTO
npousBoacTea (ct. 358 VIIK); ocMoTpeTh
ompenenenHoe mecto (ct. 361 VIIK).
3TOT nepedeHb JODKEH OBbITh PacIIMpeH
32 CYET IIPEAOCTABICHUS Cyay, Halpu-
Mep, NpaBa MHULIUHPOBATH NPOBEICHUEC
9KCIIEPTU3, HEOOXOMUMBIX Ul TIPOBEPKH
TEX WJIM UHBIX JOKAa3aTeJbCTB, JOBOJOB U
BO3paXCHHI CTOPOH, YCTPaHCHHS BO3HH-
KaIOIMX [POTHBOPCYUHI.

Cyn Bcernma, BO BCe BpEeMEHa €ro Cy-
LIECTBOBAaHMUS OBbLI «XO3SMHOM IIpOLEC-
ca». Tam, rzie cyn oTBeHaeT 3a 3aKOHHOCTh
1 00OCHOBAaHHOCTb OKOHYATEJIBHOIO pe-
LIEHHs 0 Jeily, 3aKOHOJATeIbHOE Orpa-
HUYEHUE JIOKA3aTeJIbHOW AaKTHBHOCTH
cyna HemomyctuMmo. Takodl moaxon He
[IPOTHBOPEYUT TNPHHLHMILY COCTA3ATEIIb-
HoctH. C NPaKkTHYECKOH TOUKH 3pEHUS
THUIIOJIOTHSI CYIOTIPOM3BOACTBA BCEI/Ia yC-
noBHa. Criop Kak OcHOBa CyneOHOro co-
CTS3aHUS B TOI WJIM WHOH CTEHECHH HpH-
CyII JTIFO00H MOJENN CyTOTPON3BOACTBA.
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CreneHb ke aKTUBHOCTH Cyla JeTepMH-
HHPOBaHa TaKMMH oOmmMu QakTopamu,
KaK COLMAJIIbHO-9KOHOMHYECKUE M IOJH-
TUYECKHE YCIIOBHUS, COOTHOLIEHHE 4acT-
HBIX M ITyOJINYHO-TIPAaBOBBIX HHTEPECOB
B OpraHu3anuu o0IecTBa Ha ONpe/esIeH-
HOM 3Tarle ero pa3BUTHSA.

TpeboBanme OecIprucTpacTHOCTH
Cyga, KOTOPbIM TaK OOECHOKOEHBI IIpO-
THUBHUKH €T0 JI0Ka3aTeIbCTBEHHOM aKTHB-
HOCTH, 00€CIIeunBaeTCs] HHBIMH MEXaHU3-
MaMH: MOpPaJIbHO-3THYECKUMH, IICHUXO-
JIOTHYECKUMH, APYTUMH JMYHOCTHBIMHU
KayeCcTBaMH CYJbH, €r0 MPaBOCO3HAHHUEM,
CTpEeMJICHHEM K CIIPaBEIJIMBOMY pellie-
HHUIO, CHOCOOHOCTBIO  IPOTHUBOCTOSTH
BHYTPEHHHM W BHEUIHHUM BBI30BaM, TO
€CTb TeMH CyOBEKTHBHBIMU CBOHCTBaMH
JIUYHOCTH, HaJW4YHe KOTOPBIX IPHU3BAHO
rapaHTHpPOBAaTh O0COOBIE TpeOOBaHUSI K
KaHIUJaTy Ha CYJEHCKYI0 JOJKHOCTb,
MIPOLEyPy €ro Ha3HaYCHUsI, HOPMBI TIPO-
(eccuonansHoit atuku. [Iponeccyanbaoit
rapaHTueil mpaBa Ha OeCHPUCTPACTHBIN
Cyl SABIIETCS MHCTUTYT OTBOAA U CaMo-
OTBOZIA CyAbM B CIlydae, KOIZa CTEleHb
pPa3BUTHSA B HEM YKa3aHHbBIX KayecTB HE
M03BOJIMJIA CyAbE COXPAaHUTh BHYTPEH-
HIOIO HETPEAB3ATOCTh MM KOTZa BBUIY
OTCYTCTBHSI COOTBETCTBYIOIINX HABBIKOB
CyIbsl CBOUM IIOBEICHHBIM CO3JIA€T CUTY-
anuio, KOTopas, M0 MHEHHIO Pa3yMHOTO
HaOIronaTens, BbI3bIBAET OOOCHOBAHHbIC
COMHEHHS B €r0 OeCIpHCTPaCTHOCTH.

3aKoHO#ATENFHON peann3anueil mo-
JIO)KEHUH, KOTOPBIMH OOOCHOBBIBAETCS
JIOKa3aTesbHast aKTUBHOCTD Cy/la, MOXET
CTaTh 3aKpeljIeHUe B 3aKOHE, HApsIy C
COCTS3aTENBHOCTBIO, JIUCIIO3UTUBHOCTH
B KayecTBE OJHOTO M3 0a30BBIX Hadal
JIOKa3bIBaHMS NMPUHLIKNA O(PHLIUAIBEHOTO
BBIICHEHHUS CYJIOM BCE€X OOCTOSATENILCTB
YTOJIOBHOTO HPOM3BOACTBA. DTOT HpPHUH-
OUI He SBISETCS HOBBIM ISl OTede-
CTBEHHOTO IpaBoCynus, oH 3 exTUuBHO
MPUMEHSETCS B aMHHUCTPAaTHBHOM CY-

JOTIPOU3BOJICTBE.
Cornacho 4. 4 ct. 11 Konmekca 00 an-
MHHHCTPATHBHOM CYIOTPOHU3BOJICTBE

VYkpauHbl cyq 00s3aH TPUHUMATH Tpel-
YCMOTPEHHbBIE 3aKOHOM Mepbl, HEOOXOAH-
MBbI€ ISl BBISICHEHHS BCEX 00CTOSATEILCTB
1o JieNy, B TOM YHCJe O BBIABICHUIO U
HUCTPEOOBAHUIO [[OKA3aTEIbCTB MO COO-
CTBEHHOM MHMIIMAaTHBE. Bo3maras Ha af-
MUHUCTPATHBHEIN Cyl 3Ty OOS3aHHOCTH
U HCIOJB3Ys. DJIEMECHTHI CJIECICTBEHHOMN
¢opMBI cynebHOTO TIporiecca, 3aKOHOa-
TeNb MCXOIWI U3 NOHUMAaHMs pealbHOIo

HEpaBEeHCTBA TIPAXJaHUHA M CyObekTa
BJIACTHBIX ITOJIHOMOYHH B HCIIOJIB30BAHUH
CPEICTB JOKA3bIBAaHUS M CTPEMHIICS Ta-
KUM 00pa3oM ypaBHOBECHUTb BO3MOXKHO-
CTH CTOPOH B IPOLIECCYAILHOM COPEBHO-
BaHMH. Takue ke MOJHOMOYHMS CyJa MO-
T'YT CITy’KHTb JOCTIDKCHHIO TOH K€ IIeTIH 1
B YroJIOBHOM niporiecce. bes atoro TpyaHo
OOBSCHUTH, MOYEMY B aJMHHHACTpPATHB-
HOM TIpOLIECCE 3aKOHOAATENh O0s3bIBAacT
CyIl K YCTaHOBJECHHUIO JeHCTBUTENBHBIX
00CTOSTENBCTB JIeNa U JIMIIAET ero TaKoH
BO3MO)XHOCTH B YTOJIOBHOM IIPOHM3BOJ-
CTBE, IJIe TOCYAapCTBEHHOMY OOBHHEHHIO
C €ro MOTYIIECTBEHHBIM aJMHHHUCTpA-
TUBHBIM, TEXHHYECKUM, MaTEepUaIbHBIM,
Ka/IpOBBIM MOTEHINAIOM MPOTHBOCTOUT,
KaK IpaBHJIO, PSIOBOH IpaskIaHUH, 9acTO
JIUIICHHBIH BO3MOXKHOCTH CBOOOJHO BBI-
OpaTh KBaTH(PHUIIMPOBAHHOTO 3alIUTHUKA.
Kak agMuHHECTpaTHBHOE, TaKk M YTOJOB-
HOE€ TIPaBO SIBISIIOTCSI OTPACIsIMH ITIpaBa
myomgHoro. Tak HeyXelnw IEeHHOCTH,
KOTOpBIE OTCTAaWBAIOTCA B Ipeiesiax aj-
MHHHUCTPATUBHON IOCTUIINH, 3HAYUTEIHHO
BecoMee MyOIIMYHbIX UHTEPECOB B cdepe
YTOJIOBHOTO cynonpousBoacTsa? OTBeT
Ha 3TOT PUTOPUYECKHMH, O CYTH, BOIIPOC
OJIHO3HAYEH: MMEHHO CYJI JOJDKEH ycTpa-
HSTh HETaTUBHBIE IPOSBICHHS IPOTHBO-
OOpCTBa CTOPOH B CyneOHOM 3acelaHuu,
MeIIAloINe JOCTHKEHHIO HCTHHEI B yTO-
JIOBHOM TIpOIIeCCe.

He Oymem 3nech Bo3pakaTh MpPOTHB
KOHIIETIIUA HMCKOBOM MPUPOIBI YTOJOB-
HOro cynomnpousBoicTBa. Teopus yro-
JIOBHOTO HCKa HMEET JaBHHUE KOPHU M
AKTUBHO TIPUMEHACTCS COBPEMEHHBIMH
HCCIIEIOBATENIIMUA  TIPOOJIEM  yTOJIOBHO-
ro mpouecca [9]. OngHako BO3HUKAET BO-
Ipoc: OYeMy UCKOBBIC Hayajla B yroJOB-
HOM CYHOIPOU3BOICTBE COOTHOCSTCS C
HHCTPYMEHTAIBHO-TIPOIIEYPHBIMU  KOH-
CTPYKIMSAMH TPaXXIAHCKOTO IIpoIecca,
KOTOPOMY JI€HCTBUTENBHO MPUCYIIH U
«UUCTasD») COCTA3ATENBHOCTh CTOPOH TIPH
MTAaCCHBHOM CyJe, W TIpoleccyalbHas Hc-
THHA, KaK pe3y/bTaT CyAOroBOpeHus, ab-
COJIFOTHAsl JUCIIO3UTUBHOCTb, KaK HUYEM
He OrpaHM4eHHas cBo0O/Ia CTOPOH B pac-
MOPSHKEHUH MaTepUaIbHBIMU IIPAaBAMH U
IPOLIECCYANIbHBIMU CPECTBAMY UX 3allU-
ThI. JlymaeTtcs, 4To Takoi MOAXOJ SBIISIET-
Cs METOIOJIOTHUECKH HEONPABIAHHBIM.
Benp ecnm cormacutbes ¢ TeM, 4To 00BU-
HEHHE UMEeeT MCKOBYIO PUPOY, a OTede-
CTBEHHOE YTOJIOBHOE CYIOIPOU3BOICTBO
THTIOJIOTHYECKN OTHOCHUTCS K ITyOIUIHO-
cocTs3aTrenbHOMY By Iporecca [11], To

MPaBWIBHBIM OBUIO ObI TOBOPUTH O HpH-
OJMKEHMHM YTOJIOBHOTO TIpolecca K ITy-
OJIMYHO-MCKOBBIM IPOLIEYPaM, B paMKax
KOTOPBIX Cyll BO HCIIOJHEHUE (GYHKLIUH
paspeuieHuss aena o0s3aH 00eCHednuTh
paBHBIE BO3MOKHOCTH CTOPOH CBOMM aK-
TUBHBIM y4acTHEM B yCTaHOBJICHHH BCEX
00CTOSITENBCTB JeNa.

BeiBoabl. OOmiecTBeHHAs  KU3HL
MPOXOAUT TOJ BIMSHUEM OINpPEICICHHBIX
3akoHOMepHocTe. YacTHble M myOmuy-
Hble Hayalla B YrOJIOBHOM IIpoliecce,
Kak "W B JII000I apyroil cepe counuans-
HOTO OBITHS, COCYIIECTBYIOT B PEXHME
IUANICKTUYEeCKOr0 EAMHCTBA M OOpPBOBI
MPOTUBOIOJIOKHOCTeH. U B cuity 00bek-
TUBHOCTH (HaKTOPOB, BIMSIONMX Ha HX
COOTHOLIIEHHE, OHO HE MOYKET U3MEHSThCS
BOJICBBIMH, BOJIIOHTAPUCTCKHMH pellie-
HUSAMH TIPH OTCYTCTBHH HEOOXOJUMBIX
MIPEAIOCHUIOK. XOTUTE IACCUBHBIN Cya —
HET HUYETro MpOIIe: HABEAUTE MOPSIOK B
ctepe oOpazoBaHUs, TTOATOTOBETE BHICO-
KOKBaJIM()UIIMPOBAHHBIX IOPHCTOB, 3aMH-
TepecyiTe UX CIy)kOOW B CIEACTBEHHBIX
U ONEPaTUBHBIX MOAPA3IAEIEHHAX, CO3-
JlalTe MO-HACTOAIIEMY NPOQecCHOHANb-
HYIO a/IBOKarypy, obecnedbTe yyacTHe B
Jiesie TPAMOTHBIX, YECTHBIX U IOATOTOB-
JICHHBIX IIPOKYPOPOB, OKYKHUTE ITOTEPIICB-
meMy OECIUIaTHYIO MPAaBOBYIO IMOMOILb B
clIydae OTKa3a MpOKypopa OT OOBHHEHHUS,
BBEIIUTC B YIOJIOBHBIH IPOIECC MOJIHO-
LICHHOE JKIOPH MPUCSDKHBIX — U TIOJIYYH-
T€ CYIbIO, KOTOPBIH OyIeT OCYIIECTBISATH
qucTO apOuTpanbHyo ¢yHKIuo. Ecnm
K€ pecype UL 3TOTO OTCYTCTBYET, IOIY-
MaiTe: CTOUT J1 0€30r0OBOPOYHO IIEPEHO-
CHUTbh Ha OTEYECTBEHHBIX [I0YBY IIPABOBOMH
MOPSAOK PA3BUTBHIX BO BCEX OTHOLICHMAX
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M3BECTHO, HE IaCT XOPOIIUX BCXOJOB.
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Summary

In article possibilities to use of some analytical methods for evaluation of the effectiveness of counteraction organized crime and
corruption are investigated. Some eventual methodics of evaluation are examined, their contents, advantage and disadvantage are
described. The need of using these methods for evaluation of the effectiveness of law enforcement agencies of Ukraine in combating

organized crime and corruption is concluded.

Key words: methods of evaluation, law enforcement agencies, organized crime, corruption, informational and analytical support.

AHHOTaIUA

B crarbe nccnenyroTcs BO3MOXKHOCTH UCIIONB30BAaHUS METOAOB aHAIN3a [UIS OLIEHKH 3()QEKTHBHOCTH IPOTUBOICHCTBUS OpTraHu-
30BaHHON MPECTYIMHOCTH M KOPPYNIIUH. PaccMOTpeHbI BO3MOXHbBIE METOAMKH OLIEHKH, OIHCAHBI X COIEpIKaHHUEe, MPENMYyIIeCTBa 1
HEeNOCTaTKH. Jlenaercs BbIBOA O HEOOXOIMMOCTH UX MCIIONB30BAHMUS JUIsl OLEHKU 3()GEKTHBHOCTH AEATENbHOCTH PABOOXPAHUTEIb-
HBIX OPraHOB YKpauHsbl B c(epe NPOTHBOACHCTBUSA OPraHU30BaHHON NPECTYIHOCTH U KOPPYIILIHH.

KiioueBble cJI0Ba: METOMKH OLICHKH, IPABOOXPAHUTENILHBIC OPTaHbl, OPraHU30BaHHAs IPECTYMHOCTh, KOPPYILHs, HHpOopMaIu-

OHHO-aHAJTUTHYECKOE 00eCIIeUCHIE.

Introduction. The growing threats
of transnational organized crime and
corruption is forcing with radical changes
in traditional methods of law enforcement.
The criminality in our country has aspira-
tions to obtain and retain political authority
with the aim of personal enrichment, even
for the price of ruining the Ukrainian state.
The organized crime of economic and cor-
ruption type is highly latent, and crimes in
this area, even when detected, are not quali-
fied as crimes committed by an organized
criminal group. Informational technologies
have a considerable impact on the structure
and methods of organized crime and corrup-
tion too.

In such conditions informational and
analytical support should be reliable tool for
evaluation of the effectiveness of law en-
forcement agencies of Ukraine in combat-
ing organized crime and corruption. Work-
ing out a reliable criteria of evaluations is
one of the main task to solve.

Condition of the research. Our re-
search is based on theoretical materials of
Ukrainian scientists such as I. Grinenko,
D. Prokof’eva-Yanchilenko, B. Sokrut[1;2],
O. Kalman [3]. But there is no any works
about methods for integrated evaluation of
the effectiveness of law enforcement agen-
cies of Ukraine in combating organized
crime and corruption yet.

The purpose of the article is examina-
tion of some eventual analytical methodics
for evaluation, description of their contents,
advantage and disadvantage.

Exposition of the main material. In
any kind of analysis of general scientific
methods (observation, experiment, simula-

tion, scientific abstraction, measurement,
description, comparison etc.) and methods
of logical thinking (analysis, synthesis, in-
duction, deduction), are closely intertwined
with each other regardless of the specifics
and implemented during the complex set of
cognitive acts — the establishment of the ori-
gin of objects, determination of their proper-
ties, relationships and interdependencies, as
well as their possible state in the future.

The means of finding the truth that
combines all the elements of knowledge, is
information and analytical activity. It com-
bines all the basic forms of cognitive activ-
ity, that are freely operated by monitoring of
combating crime.

The information that comes from the
law enforcement agencies and departments
is being assessed according to its accuracy,
completeness, timeliness, relevance and the
results of its implementation.

In our opinion, the results of the evalu-
ation criteria of information-analytical
activity should be a set of criteria, such as
those used in the SWOT, PEST and TOC-
analysis.

One of the main tools of strategic man-
agement that evaluates the complex of in-
ternal and external factors that influence the
development of a various phenomenon is

the SWOT-analysis.
SWOT - the initial letters of words
Strengths, Weaknesses, Opportunities,

Threats. In 1963 at Harvard conference on
business policy professor K. Endryus first
publicly announced acronym SWOT. This
acronym was visually represented as a ma-
trix of SWOT. First SWOT-analysis was
based on scoring and structuring knowledge

about the current situation and trends, and
later — was used in a broader sense — to de-
sign strategies. So, with the advent of model
SWOT-Analysis tool received his intellec-
tual work [4].

SWOT-analysis — is a process of estab-
lishing links between the most characteristic
features for organizing, threats, strengths
(advantages) weaknesses, the results of
which can later be used to formulate strate-
gies and choice of strategy [4]. It is carried
out to study the system in a particular op-
erational environment. SWOT-analysis — is
a kind of tool; it does not contain definite
information for decision-making, but allows
you to streamline the process of consider-
ation of all available information using your
own opinions and estimates. SWOT-analy-
sis makes it possible to form a general list of
policies according to their characteristics —
adaptation to the environment or generating
exposure to it. Wide application and devel-
opment of the SWOT-analysis due to the
fact that strategic management is associated
with large volumes of information you want
to collect, process, analyze, use, and there-
fore there is need to find, develop and apply
methods of such work.

The main purpose of the SWOT-anal-
ysis is to obtain reliable data on the op-
portunities and threats that exist in a given
sphere. Therefore, to achieve this goal the
SWOT-analysis has to perform the follow-
ing tasks: identify opportunities that meet
the available resources; identify threats and
develop measures for neutralizing their ef-
fects; identify strengths and match them
to the available opportunities; determine
weaknesses and develop strategic directions



to overcome them; identify the competitive
advantages of the company and form strate-
gic priorities [4].

Performing SWOT-analysis requires
proper provision of information, which
should include: database; methods and
models needed to SWOT-analysis; set of
organizational and instructional techniques
needed to improve the reliability of infor-
mation provision [5, p. 34]. Methodology of
the SWOT analysis is based on the approach
that allows you to explore the external and
internal environment of the organization
together. With this method you can set the
relationship between specific strengths and
weakness as well as external threats and
opportunities. Firstly, strengths and weak-
nesses are identified, then relationships be-
tween them are established that can be used
for developing the strategy.

When conducting SWOT-analysis it is
necessary to carefully define the scope of
the phenomenon, understand the differences
between its elements, to be objective and to
use a wide-range input information to avoid
spatial and ambiguous statements. SWOT-
analysis should be conducted with the par-
ticipation of all key members of the orga-
nization. This includes general identifica-
tion of strengths and weaknesses that should
be clearly visible within the organization.
SWOT-analysis can be performed using the
method of ,,brainstorming”. The quality of
the analysis can be improved by involving
people from outside of the organization.
Such persons may be impartial arbitrators
who are able to evaluate proposals, ask spe-
cific questions and provoke the organization
to rethink its policies and actions. When
conducting SWOT-analysis, especially
analysis of opportunities and threats, to be
used previously conducted public opinion
research [4; 5].

SWOT-analysis compared with other
methods has both advantages and disad-
vantages. Its main advantage is simplicity,
no need to spend big money to conduct,
flexibility and availability of many options.
Moreover, it is a systematization of knowl-
edge about the internal and external factors
affecting the strategic planning process;
determination of competitive advantage
and establishment of strategic priorities,
periodical diagnostics of market and re-
sources. Disadvantages of SWOT-analysis
that should be taken into consideration are:
the inability to take into account all the
strengths and weaknesses, opportunities
and threats; subjective selection and ranking

of factors of external and internal environ-
ment; poor adaptation to the environment
that is constantly changing.

Thus, SWOT-analysis is important for
strategic planning because its technique
consists in effective and cheap means of as-
sessment of the problem and management
of situation of the organization. It allows
you to organize problematic situations; bet-
ter understand the structure of resources,
which should resist to improve operations
and development for the future; monitor the
overall state of the environment; select and
use new opportunities faster than your op-
ponent (organized crime); choose the best
path for development and avoiding hazards;
make right decisions regarding the develop-
ment of existing capabilities. Correct and
timely made strategic decisions play a key
role today in the successful organization of
management. They make a decisive impact
on the special units of law enforcement
agencies that confront organized crime and
corruption in generally.

Another type of analysis of the effec-
tiveness of a particular type of activity is
PEST-analysis. PEST — an abbreviation of
four English words: P — Policy, E — Econ-
omy, S — Society, T — Technology. Using
this method, the analysis of the four groups
listed factors [6].

The political environment. This is one of
the most important factors that must be stud-
ied primarily in order to have a clear idea
of the intentions of the regional (municipal,
local) authorities for the development of so-
ciety, the regulation mechanism of money
in the state, creating conditions of resource
support for each organization, changes in
legislation, legal regulation and taxation, as
well as about the means by which authori-
ties will enforce its policy.

For law enforcement agencies of
Ukraine the most important aspects of po-
litical factor are stability of the government,
capabilities and strength of opposite politi-
cal structures, possible changes to legisla-
tive regulation. The political stability of the
country is a key factor that can reduce the
economic uncertainty of the organization
in areas defined by the chosen strategy. The
factor of political stability is very impor-
tant for organizations operating in different
countries.

Among other aspects of the policy en-
vironment it is necessary to track the fol-
lowing: credit policy and restrictions on
obtaining loans, Agreement on Tariffs and
trade between countries, customs policy,
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subsidies, tax breaks, disposition of forces
of leading political parties and unions, the
structure of large financial and industrial
groups, structure influence and power of
trade unions and associations for social
movements to protect the professional inter-
ests of workers and others.

The sources of information for the anal-
ysis of the political environment include:
data of opinion polls conducted by various
institutions and public organizations; reports
and speeches of political leaders and gov-
ernment officials; agenda of the Verkhovna
Rada (Parliament); private interview of
government officials; program of meetings
and visits of foreign politicians and state of-
ficials of the leading countries of the world
and others.

The economic environment. Changes
in the economy — one of the most important
factors that determine the normal function-
ing of any organization. Thus, the global
economy can greatly affect the cost of im-
ported resources and therefore the ability of
people to buy certain products. In fact, anal-
ysis of macroeconomic component aimed
at understanding the fact how resources are
formed and distributed. The weak economy
of the state dramatically reduces the possi-
bility of society to obtain credit and other
resources necessary for proper functioning.
The main indicators analyzed in the study of
economics, include the following: the value
of gross domestic product, inflation, em-
ployment, balance of payments, economic
growth, unemployment, interest rates, pro-
ductivity, the level of taxation, the rate of
accumulation and more.

In the analysis of economic factors atten-
tion should also be paid to such indicators as
the level of economic development, mining,
natural resources, the level of development
of competition, the structure of the popula-
tion, the level of education of the workforce,
wages and so on. Analysis of economic fac-
tors should be conducted systematically and
be directed to its comprehensive assessment
to determine the existence of opportunities
for an effective system of combating orga-
nized crime and corruption.

Social environment. Special units of
law enforcement agencies of Ukraine are
also interested in information relating to
factors such as demographic, social secu-
rity of population, labor safety and health of
workers, traditions, the primary life values
and attitudes of people and others. Another
important aspect is demographic, as markets
are made up of people and their potential
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growth depends on the dynamics of demo-
graphic indicators.

In the context of the development strat-
egy the most interesting is the information
on: the dynamics of fertility; family struc-
ture; lifetime; age-sex structure of the popu-
lation; level of education; migration. Fore-
casting the changes of the specified factors
allows to anticipate changes in the expecta-
tions of society as a whole or its individual
segments or groups and take action to im-
prove the situation.

Technological environment. Techno-
logical macro factor takes one of the im-
portant places among the factors of social
conditions. Technology is both internal and
external variable factor and is of great im-
portance. The speed of technology change
is increasing. This analysis allows to see
the possibilities of technological progress
for the production of new products and
improvement of output, and production of
technology products and application of mar-
keting in the marketing of products. Besides
it is also necessary to remembered about
two opposite effects of scientific and tech-
nological progress:

1. The emergence of new technologies
and products stimulates the creation of new
businesses and the growth of new industries,
which ultimately leads to the increase in the
number of jobs and improve the solvency of
demand.

2. Introduction of new technologies leads
to increased productivity, release of employ-
ees and an increase in unemployment.

In a particular sense by analyzing mac-
roenvironment the law enforcement agen-
cies of Ukraine create a special list of key
environmental factors and determine meth-
odological approaches by which they per-
form the appropriate specific multivariate
system analysis.

In conclusion, it can be stated that
PEST-analysis can be used to assess the
effects of the environment in order to pre-
vent organized crime and corruption. Thus,
the definition of political, economic, social
and technological risks spread of organized
crime and corruption would significantly
increase the effectiveness of combating this
social phenomenon.

Another means of evaluating the per-
formance of the system is the theory of
constraints (TOC). This management phi-
losophy is aimed at achieving ambitious
financial results. TOC supporters claim that
by the theory of constraints it is possible to
significantly increase the effectiveness of a

particular process. The essence of the TOC
can be viewed in two ways — in thought and
in terms of specific application solutions
[7]. This latter aspect forms the subject of
research in economics and management.
Consequently, current research challenge is
identification of opportunities of the theory
of constraints introduced by E. Goldratt in
ensuring the effectiveness of information-
analytical supply that operates in a highly
unpredictable market processes.

The essence of TOC is to manage the
flow and focus efforts on restrictions. The
flow takes place when there is a sequence of
repetitive operations. The maximum output
capacity of the entire flow is dictated by the
weakest resource used for its implementa-
tion. In theory, such a restriction is consid-
ered to be a resource limitation.

Theory of constraints by E. Goldratt
is based on the fact that at any given point
in time the system has only one restriction.
Through an effort to eliminate restrictions
can make a significant breakthrough in the
performance of the company. The task of
management is to identify, use and maxi-
mize the ,,expansion” of the ,,bottleneck” In
other words, the task is to ensure that the re-
strictions on the source of the problem turn
into a source of profit.

Restrictions are divided into two
groups — natural and management. Physical
limitations are a ,,narrow” place that make
it impossible to increase productivity. Man-
agement limitations are it stereotypes and
beliefs that nobody calls into question. The
latter constitute 90-95% of all constraints.
There are several types of constraints: con-
straints on capacity, performance time limit
and restrictions on scope.

Managing limitation means ensuring
maximum use of its capacities and capabili-
ties. To eliminate the limitations you need to
make five steps underlying systematic and
focused approach [8].

Step 1. Find the limiting system. It often
draws an analogy with the weakest link in
the chain. It is believed that there is always
a resource which limits its maximum flow.
In order to improve the performance of the
system (to strengthen the entire chain) you
need to find the weakest link. Resources that
determine the value of stream are called ,,re-
strictions”.

Step 2. Find a way to make the maxi-
mum use of ,restrictions” system. Finding
the resource that restricts the work, manage-
ment should ensure uninterrupted ,,limit” It
is necessary to create a permanent protective
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buffer before the ,,restriction” to predict and
prevent the lack of resources. Further, the
organization’s leadership must make man-
agement decisions so that the system sup-
plies everything you need for ,,restrictions”.

Step 3. Subordinated other elements of
the system (no restrictions) to the taken de-
cision on restrictions. Other resources must
work with speed ,,limit”.

Step 4. Expand the ,,limitations” of the
system, i.e. increase capacity, reduce order
fulfillment time, offer the market new prod-
ucts and enter new markets more. At this
stage it is appropriate to examine all alterna-
tives to investing in ,,limitation”.

Step S. If the previous step ,,limitation”
is eliminated (ceased to be ,restraint™) re-
turn to the initial stage of the research sys-
tem. The results of the system will now be
determined by other ,,restrictions”. Work on
optimization should be proceeded [8; 9].

Thus, TOC — is a certain methodology
of management systems. It breaks down ste-
reotypes and is beyond standard practice. Its
essence is to identify ,,bottleneck”, subordi-
nate all the system features and needs of this
JJlimitation”, remove them and find another
limitation to further improve the system.

TOC claims that any internal organi-
zational system has inner simplicity, so the
number of factors responsible for the perfor-
mance of a particular system at any given
time is small. So they should be the object
of interest. Since the objective of the organi-
zation is one, there can not be conflicts be-
tween parts. The parts must be in harmony
with each other and with the organization
as a whole. Therefore, any conflict should
be resolved without compromise approach
based on ,,won” —,, won”.

Using TOC analysis can extend the idea
of the existing mechanisms for tackling or-
ganized crime and corruption. Application
of determining weak link management and
submission technology and submission all
the processes to it in the system of combat-
ing organized crime and corruption would
gradually lead it to become the most effec-
tive. During the reform of the system of law
enforcement agencies such analysis would
be of great help to the senior management.

In conclusion, we can say that it is nec-
essary to introduce methodologies to assess
the effectiveness of information-analytical
activity by the great number of criteria, de-
pending on the purpose of this assessment.
Using the assessment of the effectiveness
of special units of law enforcement agen-
cies must be based on the assertion that all



systems must work the best they can. There-
fore, research should be conducted to elimi-
nate the ,,bottle neck” in the system infor-
mation and analytical support of such units.

To evaluate the results of the informa-
tion and analytical activity methods of
SWOT, PEST and TOC-analysis can be of-
fered.
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NPECTYILJIEHUSA IPOTUB HACEJIEHUS
B PAMOHE BOEHHBIX JJEVICTBU: OIIBIT
CPABHUTEJBHOT'O AHAJIN3A YTOJIOBHO-
ITPABOBOI'O 3AITIPETA

Amnna MYXAME’)KAHOBA,
aCIHPAHT
XapbKOBCKOTO HALIMOHAJIBHOTO YHUBEpcUTeTa BHyTpeHHUX 1en MBI Ykpaunst

Summary

The article contains of results comparative investigation of established in different
countries of the world criminal law prohibitions concerning perpetration a forcible actions
over civil population in hostilities condition. Detected some trends and regularities
which attribute this infringements in criminal law of Europe and Asia countries to the
group of military crimes or to the group of crimes over peace and security humanity.
There was compare appropriate norms with 433 article of criminal code of Ukraine and
her potential enhancement.

Key words: comparative-law method, forcing over the population, military crime,
forcible actions area, body of a crime.

AHHOTaNMS

Crarbs CONEPIKUT PE3yJbTaThl CPABHUTEIBHOIO (KOMIIAPAaTUBHCTCKOIO) HCCIEN0-
BaHMs YCTAHOBJIEHHBIX B Pa3sHbIX IOCYIapCTBaX MHpa YTOJIOBHO-IIPABOBBIX 3aIIPETOB
OTHOCHTETIFHO COBEPIIEHHS HAaCHIBCTBEHHBIX JIEHCTBUH NMPOTHB I'Pa’kIaHCKOTO Hace-
JIEHUS! B YCJIOBHUSAX BOCHHBIX JeiicTBUI. BBIABIEHBI HEKOTOPBIE TEHAEHIUU U 3aKOHO-
MEPHOCTH OTHECEHUSI 3THUX MOCATATENbCTB B YTOJIOBHBIX 3aKOHAX rocyqapcTs EBpomsl
1 A3nm 100 K TpyNIe BOMHCKHAX IPECTYIUICHUH, MO0 e K MPeCTyIUICHUSIM MIPOTHUB
MHpa U 0e30IacHOCTH 4YenoBeyecTBa. [IpOBEEHO COMOCTABICHHE COOTBETCTBYIOLIUX
HOPM C MOJIOKeHUAMHU CT. 433 YronoBHOTO Kojekca YKkpauHsl. M31m0KeHbI coOOpaskeHUs

O BO3MOXKHBIX HAITPaBJICHUAX €€ YCOBCPIICHCTBOBAHUA.
KuroueBbie ciioBa: CpaBHHTeHLHO-HpaBOBOﬁ MECTO/M, HACUJIMC Haa HACCJIICHUEM, BO-
HWHCKOC IIPECTYIIICHUE, paﬁox—x BOCHHBIX ,Z[eflCTBPIfI, COCTaB MPECTYIUICHUA.

I IOCTaHOBRa npodiaemsl. B yc-
JIOBHSAX POCTA HAIPSHKCHUS I10-

JTUTHYECKONH OOCTAaHOBKH B €BPOIIECHCKOM
peTHoHe U MHpE B IeJIoM oco0oe 3Have-
HHUE NPUOOPETAIOT BONPOCH obecrieye-
HHS OCHOBHBIX IIPaB M CBOOO]| UeloBeKa
U TpaXXJaHHHA B JII000E BpeMs — MUPHOE
U BOGHHOE. B CBf3M C 3TUM aKTyaJIbHbIM
JUIS IOPHCHIPYIACHIIMH BOIPOCOM CTaHO-
BUTCS COBEPLICHCTBOBAHUE MPaBOBOTO
pEryJaMpoBaHHsi U OXPaHbl OTHOLICHUH B
cdepe OpraHu3aLMM IOPsIKAa BOCHHOW
NeSITENbHOCTH  TOCYJapCTBa, pa3BUTHE
CPEACTB MPEIOTBPAIICHHUS NPHIMHEHHS
BpeZia MPEICTaBUTEISIMU JIETAJIBHBIX BO-
€HHBIX (OPMHUPOBAHUH TPAKITAHCKUM JIU-
nam. B cT. 433 YronmoBHoTro Kojiekca (n1a-
nee — YK) YkpauHbl ¢ 3T0i# 1enbio Kpu-
MHHAJIM3UPOBAHO HACWJIME HaJ Hacele-
HHUEM B palloHe BOSHHBIX JIeicTBUil, (op-
MaMH KOTOPOTO SIBJISIOTCS COBEpIICHHE
BOCHHOCTYKallUMH (M NPUPaBHEHHBIMU
K HAM MHBIMH CIIELUaJIbHBIMH CyOBbEKTa-
MH) B OTHOIIEHUHU TPAXJIAHCKOTO Hacelle-
Hust: 1) Hacuims; 2) MPOTHUBO3aKOHHOTO
YHUYTOXEHHUSI UMYIIECTBa; 3) MPOTHUBO-

3aKOHHOTO OTOOpaHHs HMMYIIECTBA I0A
NIPEJUIOTOM  BOGHHOH HEOOXOIMMOCTH;
4) pa36os [1]. [TocsirarenscTBO MpU3HAET-
Csl TIPECTYIUICHHEM IPOTHUB yCTaHOBJICH-
HOTO MOPSI/IKa HECEHUsI BOCHHOMU CITY)KOBI
(BOMHCKHM NIPECTYIUICHUEM).

AkTyajdbHOCTh mnpoOiaembl. Ot-
JeNbHBIE BOIIPOCH YTOJOBHO-IIPABOBOI
W KPUMHHOJIOTHYECKOH XapaKTepUCTH-
KM TIOHOOHBIX NPECTYIUICHHH paccMa-
TPUBAIMCH B pabOTax YKPaMHCKHX WU
3apyOexHbIX y4eHbIXx: M.M. AHTOHO-
Buya, .M. Apnubacosa, B.II. Ba3oga,
H.A. BaiimyparoBa, A.C. T'aBepmoBcko-
ro, B.M. [esuenxko, B.M. Kopeukoro,
N.B. Kpacuumkoro, C.II. Kyuesckoi,
E.B. Jlykammnua, B.C. Jlykomckoro,
I1.C. Marsmuesckoro, H.M. MenbHuka,
I"A. Miomrepcona, B.A. Haspouxoro,
H.U. ITanosa, A.B. Casuenko, H.1. Xas-
pontoka, C.C. Slnenko u apyrux). OnxHaxo
B OITyOJIMKOBaHHBIX pab0Tax CpaBHUTEINb-
HOE€ HCCJIEZI0BaHHE MOJIOOHBIX 3aIpeTOB
HE MPOBOAMIIOCE.

Ieap crarbu. Komnaparuuctckuit
METOA INPU U3YYCHUH KOHKPETHBIX YyTo-
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JIOBHO-TIPABOBBIX MPOOJIEM IMOTy4aeT BCe
Oonbiree pacrpoctpanenue. OH TO3BO-
JI€T OLEHHUTh KayeCTBO Te€X WM HHBIX
pelleHuil 3aKkoHoAaTened Jpyrux ro-
cymapcTB, 00OCHOBaTh HEOOXOIAUMOCTh
NepeHeCceHUs] Hanbosee ynauyHbIX U3 HUX
B HalMOHAJIbHBIA YTOJIOBHO-IIPABOBOMU
KOHTEKCT [2, ¢. 19]. Pemenne npobieMbt
3alIUTHl TIPaB TPAKAAHCKOTO HaCEIEeHUs
B YCIIOBHSIX BOCHHBIX JAEHCTBHI Taxxke
MpeaycMaTpUBaeT M3yYeHHE OIbITa pas-
JINYHBIX TOCYHApCTB IO YCTAHOBJICHUIO
COOTBETCTBYIOIIUX YTOJIOBHO-IPABOBBIX
3anpetoB. [loaToMy nenpt0 AaHHOU my-
OJMKAIMK SBJISIETCS TIPOBE/ICHHE CPABHU-
TEJBHOTO aHalIKu3a HOPM, MpeaycMaTpu-
BAIOIIMX OTBETCTBEHHOCTh 3a HAaCHIINE
HaJl HACEJICHUEM B pallOHE BOCHHBIX JIEH-
CTBUH MO0 OJHOPOJHBIE IPECTYIICHNUS,
HaKka3yeMbIe 110 3aKOHOJATENIECTBY HEKO-
TOpBIX cTpaH EBpomsl 1 A3um.
H3n0:xeHne 0CHOBHOTO MaTepHaa.
B monp3y rumotessl o 1enecoodpasHo-
CTU TPUMEHEHUS KOMIIAPaTUBUCTCKOIO
METOZa NpH aHalu3e YroJOBHO-TIPaBO-
BOI'O 3alpeTa HaCWIMs HaJl HaceleHUEM
B palloHe BOEHHBIX JECHCTBHUI CBUIETEINb-
CTBYIOT ClieAyolue coobpaxeHus. Bo-
MEPBBIX, COBPEMEHHOE MEXIYHapOIHOE
NPaBO CTOUT Ha MO3HUIUAX NPH3HAHUIL
YeJI0BeKa, eTo MpaB ¥ CBOOO HaWBBICIIIEH
[IEHHOCTHI0, Ha o0ecredeHne KOTOpoit
JOJDKHA OBITH HAlpaBlIeHa IEATeNFHOCTh
OpraHOB BJIACTH KOHKPETHBIX TOCYIapCTB
U BCEro MeXIYHapOJHOTO COOOIIEeCTBa.
[Ipy 5TOM OCHOBHBIE MIpaBa YeJIOBEKa
MPOAOJDKAIOT CYLIECTBOBAaTb W  3alllU-
LaThCs KaK B MUPHOE, TaK U B BOCHHOE
Bpems [3, c. 117, 118]. Tak, B XKenerckoit
KonBenuuu o 3ammre rpaxIaHCKOrO Ha-
ceneHust BO BpeMs BoiHBI (1949 1) 3a-
npemaercs (ctateu 32-34) npuMeHeHue
BO BpeMs BOIHBI JIOOBIX Mep, KOTOPHIE
MOTYT HaHeCTH (pU3HUYECKHe CTpajaHus
WM TIPUBECTH K YHUITOXEHUIO JIVII, Ha-
XOJSIIIIUXCSI TTO] 3aIIUTON; KOJJICKTUBHBIE
HaKa3aHusl, JTr00bIe 3aIyTUBaHu, TEPPOP,
rpabexu, perpeccainy, 3axBaT 3aJoXK-
HUKOB [4]. JIONONHUTENBHBIA MPOTOKOI
k JKeneBckum koHBeHIUsM (1949 r),
KACalOLIUICs 3alIUThl KEPTB BOOPYKEH-
HBIX KOH(JIMKTOB HEMEKIYHAPOIHOTO
xapakrepa (1977 r), mpemycmarpuBaet
caenyromee (ct. 13): 1) rpaxkaanckoe Ha-
CeJICHHE U OT/eJIbHBIC TPasKAAHCKHE JINIA
MOJIB3YIOTCS OOIIeH 3aIHUTOi OT OIacHo-
CTel, BO3HUKAIOUINX B CBSI3H C BOCHHBIMHU
oTepanusIMHy; 2) TpaXkIaHCKOe HaceJIeHNe
KaK TaKOBOE€, a TAaKXKe OTHENIbHBIE TpaK-

JTAaHCKHE JINIA HE JOJDKHBI SABISATHCS 00b-
€KTOM HamaJeHus; 3) 3anpenaoTcs aKThl
HACWJIMSL WM Yrpo3bl HACHUIIMEM, UMEIO-
Iye LeJbl0 TePPOPU3HPOBATh TPAXKIAH-
ckoe Hacenenue [S5]. [ocymapcta, mpu-
3HAIOIINE 3TH NMPHUHIIUIEL, PEANTN3yIoT HX,
B TOM YHCJIE U B COOCTBEHHOM YTOJIOBHOM
3akoHomaTenbcTBe. IlodTOMy w3ydeHHe
COOTBETCTBYIOUIHX 3aIPETOB C LENbIO TO-
HCKa M CPaBHUTEIHHOTO aHaln3a HOpM,
mogoOHeIX cT. 433 YK VYkpaunsl, npen-
CTaBIIAETCS JIOCTATOYHO MEPCIIEKTUBHBIM.
Bo-BTOpBIX, B YrOJOBHOM IIpaBeé MHOTHX
CTpaH pacnpoCTPaHEHbl HOPMBI U UHCTH-
TYTBl 00 YrOJIOBHOH OTBETCTBEHHOCTH 3a
MOCSATATeNIbCTBA MPOTHB IPABONOPSIIKA
B chepe (GyHKIMOHUPOBAHUSI BOCHHOI
opranm3anu. Tak, MOJOXKEHUS O Haka-
3yeMOCTH BOWHCKHX IPECTYIHBIX Jes-
HUH IPUCYTCTBYIOT B IIpaBe MPAKTHIECKH
BCEX CTpaH KOHTHHEHTaJIbHON EBpombt
[6, c. 873—877]. [ToaTOMY B KOHTEKCTE IIE-
Ne JaHHOM MyONWKaluyu HWHOCTPaHHBIE
YTOJIOBHBIE 3aKOHBI MOTYT NPEIOCTaBUTh
Marepuan Juisi o0CyXKIeHHUs, OLEHKH CO-
BEPILEHCTBA M OIpPENENeHUs MyTel «Mo-
nepHuzauuu» Hopmbl cT. 433 YK Vkpa-
UHBI, MOCITYXUTh UMIUIEMEHTAllUK HOPM
MEJK/IyHapOTHOTO 1paBa B HAI[MOHAILHOE
3aKOHOAATEIBCTBO.

HopMbI yroNOBHBIX 3aKOHOB HEKO-
TOPBIX CTPAaH UMEIOT psifi OOmMX YepT ¢
peIIeHHeM YKPAaWHCKOTO 3aKOHOAATEIIst
B YaCTH YCTAHOBJICHUS 3allpeTa HaCYIIH
BOCHHOCTY)XKaIllMX HaJ HacelleHHeM B
paiioHe BOCHHBIX NeicTBUiA. B Hanbomb-
Hieil CTeneHH Takoe CXOACTBO Habirona-
ercst B YK Pecniyonuku Mosnosa, ct. 390
KOTOpPOro conepkutr HopMmy «Hacuime
HaJ HaceJeHHEM B pailoHe BOCHHBIX Jei-
crBuity. [IpectyruieHue 3akmrodaercs B
COBEPILCHUH Pa300s, HACUIINS, TIPOTUBO-
3aKOHHOTO YHHYTO)KEHHS HMYIIECTBa,
a TaKkKe B NPOTUBO3AKOHHOM W3BSITHUH
HMMYIIIECTBA TI0]I IIPEAJIOTOM BOCHHOW He-
00XOIMMOCTH B OTHOILICHUHU HACEJICHHS B
paiione BoeHHbIX neiictBuid. Kak u B YK
VKpauHbl, JaHHOE [ESHHE OTHECEHO K
rpyIIe BOUHCKUX npectyruieHuit. Cieny-
€T OTMETHTh, YTO HAKa3bIBAaCTCsl OHO 3Ha-
YUTEIBHO CTPOXKE, YeM MO YKPAHHCKOMY
YTOJIOBHOMY 3aKOHY: JIMIIIEHHEM CBOOO/IBI
Ha cpoK OT 16 10 25 nmeT win NoXU3HEeH-
HBIM JinIIeHHeM cBoOos [7] (B Ykpaune
MaKCHMaJIbHOE HaKa3aHHUe 3a Takoe Ipe-
crymierne — 10 et numennst cBoOOIbI).

B cr. 404 YK Pecny6nuxu bonrapus
MIPeLyCMOTpPEHa YTOJIOBHAsT OTBETCTBEH-
HOCTb CIIEIIHATBHBIX CYObEKTOB (BOSHHOC-

Jy’KalluX, JIML PSAIOBOTO, CEPKaHTCKOTO,
odunepckoro cocraBa MBJI, nui, Haxo-
JUSILIMXCS B 3a11ace BO BPEMSI IIPOXOXKACHUS
Y4eOHBIX, IPOBEPOYHBIX U MPAKTHYECKHX
cOopoB) 3a orpabieHHe, Kpaxy, MPHUCBO-
€HMe, TOBPEXKACHNE, YHWITOKCHUE WIIH
MIPOTHBO3aKOHHOE OTOOpaHUE MMYIIECTBA
y HaceseHusl, KOTOPOe HaXOAUTCS B pano-
HE BOCHHBIX JEHCTBHH. YKazaHHas HOpMa
pasmemena B pasaene VII «lIpecrymme-
HUSI, COBEPILCHHBIE B CBS3U C BOSHHBIMH
JeicTBUAMN» IaBbl «BoeHHble mpecty-
IJICHUsD» 3TOTO 3aKoHa [8, c. 277].

Hexoropsle cxoxue ueptsl co cT. 433
YK VYkpaunsl umetor HopMmbl YK Kopo-
nesctBa McnaHust 00 OTBETCTBEHHOCTH
3a COBEPIICHUE BO BPEMSI BOOPYIKEHHOTO
koH(puukTa: 1) ockopOieHus aeiicTBHEM,
YTPO3bl JKU3HH, 3I0POBBI0 WIH (PHU3H-
YECKOH IIeJIOCTHOCTU JIMIIA, MMEOLIEro
3anmry (cT. 609); 2) BBICBUIKH, HACHIIb-
CTBEHHOTO II€pPEeMEIleHUs, 3axBara B
KayecTBe 3aJOKHUKA MIM HE3aKOHHOTO
3a7epXKaHus JIMIA, HMMEIOIIEro 3alluTy
(4. 4 ct. 611); 3) pa3pymieHus, HaHeCEHHS
Bpezia, 3aBiajeHus 0e3 HeoOXOIUMOCTH,
C TOYKHU 3PEHHUS BOCHHBIX LIENIeH, YyKUM
UMYILIECTBOM, TNPHHYXIEHHS JAPYroro
nepenaTb UMyIIEeCTBO, COBEPIICHUE APY-
rux ¢opm rpadexa (m. «m» 4. 1 ct. 613).
Crnenyer OTMETHTH, YTO MECTO HMX pac-
MOJIOXKEHNSI B 3TOM 3aKOHE OIPENEIICHO
HE POJOBEIM OOBEKTOM, a MOTEPIEBIINM
W IpeAMEeToM mpecTymeHus: masa I,
B KOTOPOH HaXOAATCs paccMaTpUBaeMble
npennucanus, HasbiBaercs «O mpecty-
IUICHUSX HPOTHB JIML[ U COOCTBEHHOCTH,
MMEIOIHNX 3alIUTy B CiIydae BOOPYXEH-
HBIX KOH(QIMKTOBY. [IpHBIeKaeT BHMMa-
HHE TaKKe TO, YTO B CTAThe, KOTOPOH OT-
KpBIBAaeTCS yKa3aHHas IV1aBa, MyTeM CChI-
nok Ha JKeneBckue koHBeHIMU U Jlomosn-
HUTEJIbHBIE TIPOTOKOJIBI K HUM ONpEeNICH
KpYT HMOCTPaJaBIINX, B T.9. ¥ TaKUX, KaK
«TpaXkIaHCKOE HACEJICHHE» U «TPpakaaH-
ckue ymnay [9, c. 184—187].

HexoTopsle o01ye 4epThl ¢ HOJIOXKe-
HusMu cT. 433 YK Ykpaunsl umeer Hop-
Ma, cozepikamasicsa B cT. 446 Kuraiickoit
Haponnoit PecnyOonuku o 3ampere mof
yrpo3oi Haka3aHus (BILIOTh JO CMEPTHO
Ka3HU) TaKUX JCUCTBUM, KaK TPUUYUHECHUEC
Bpe/ia HU B YeM HE NOBHHHBIM T'PaXAaH-
CKUM JIMI[aM, 3aXBaT WX HMYINECTBAa B
BOCHHOE BpeMsI B pailoHEe IPOBEACHUS
OoeBwIx melicTBuil. JlaHHas HOpma pac-
nonoxeHa B riaBe 10 «lIpectymnenus
BOEHHOCIYKAalllUX TPOTUB CIIy’keOHOTO
nmonray [10, c. 290].



3anpenieHHble yroJIOBHO-IIPABOBBIMU
aKTaMH MHOTHX TOCY/apCTB AESHUS, Of-
HOPOJIHBIE MJIM aHAJIOTHYHBIE MPELyCMO-
TpeHHbIM cT. 433 YK VYkpauHsl, oTHEce-
HBI K HAPYLIEHHUSIM HOPM MEX[yHapOIHO-
TO IpaBa (IPeCTYIUICHUSIM IPOTUB MHpa 1
6€30MacHOCTH YeNIOBEYECTBa, IPECTYILIE-
HUSIM TIPOTHB 4YesioBedHOCTH). Yare Bce-
TO TaKWe PEIIeHHs BCTPEJAIOTCs B 3aKOHO-
JIaTeIIbCTBE CTPAH T.H. KIOCTCOBETCKOIO»
TOCYAapCTBEHHO-IIPABOBOTO  IIPOCTPaH-
ctBa. Tak, B YK Pecnybnuku Kazaxcran
HalaJIeHue Ha TPaXIaHCKOE HaceJeHHe
WIN Ha IPaKIaHCKUE OOBEKThI MPU3HAHO
OIHOH 13 OpPM NIPECTYIHOTO HAPYLICHHS
HOPM MEK/IyHapOIHOTO T'yMaHUTapHOTO
mpasa (manee — MI'TI) Bo Bpems Boopy-
JKeHHbIX KOHGmukToB [11]. AHanoruu-
HBIM 00pa3oM pemeH 3ToT Bompoc B YK
Azep0aiikanckoit PecryOnuku, ct. 116
KoTOporo (oHa pasMmelnieHa B riase 17
«Boennble npecTyruieHUs», BXOAAIIEH B
paszaen VII «lIpectymienus npotus Mupa
u 0e30IacHOCTH 4YeI0BEUECTBA») CPeIu
MPECTYIHBIX JeSHUH Ha3blBaeT HACHUINUE,
pa300ii, yHUUTOXKEHHE UMYLIEeCTBa, He3a-
KOHHOE M3bSTHE UMYIIECTBA MOJ MPEIo-
TOM BOCHHOH HEOOXOIMMOCTH, COBEpLIa-
eMble B OTHOLICHHM HACEJICHUS B 30HaX
BOGHHBIX omepaunuii [12, c. 140-143].
B VK PecnyOnuku Apmenus (B miase 33
«[Ipectymnenus mpotuB Mupa u 6e3omac-
HOCTHM YEJIOBEYECTBa») MperyCMOTpeHa
OTBETCTBEHHOCTH 3@ TaKHE COBEPIICHHEIE
BO BpeMs BOOPYXEHHBIX KOH(IMKTOB
JICUCTBUS, KaK HE3aKOHHOE, IPOU3BOJIb-
HOE YHHYTO)KCHUE WU IIPUCBOCHUE UMY-
mecTsa B OonpMx Macmirabax, He BbI-
3BaHHOE BOEGHHOI HEOOXOAUMOCTHIO (T1. 6
4. 2 c1. 390), HamageHus Ha TpakJaHCKOe
HACEJICHUE WJIM HAa OTAENBHBIX TPaXAaH-
CKUX JIMIL, IPHYNHUBIINE CYI[ECTBEHHBII
Bpead (H3MYECKOMY WM TCHXUYECKOMY
COCTOSTHHIO JII[A WX TIOBJICKIINE CMEPTh
genoseka (1. 1 4. 3 ct. 390) [13]. YK Pe-
cnyonukn benapych monoOHbIe qecTBIS
npexycmarpuBaer B m.a. 6, 10 cr. 136,
pacnonoxxkeHHoM B miaBe 18 «BoeHHble
NPECTYIUICHUS. U JpYrue HapyIIeHUs 3a-
KOHOB U OOBIYaeB BOWHBIY paziena VI
«IIpectymienuss npoTuB Mupa, Gesomac-
HOCTH Y€JIOBEYECTBA U BOCHHBIE IPECTY-
wieHus» [14, c. 206-210]. ITo YK Pecmy-
Oonuku Y30ekucrad (ct. 152) mestaus, on-
HOPOJHBIE C HACHJIMEM HaJl HaceJIeHHEeM
B paifOHe BOCHHBIX JICHCTBUH (MCTA3aHUS
TPaKIaHCKOTO HACEJICHUS, IIOXUILECHUE
COOCTBEHHOCTH), TPU3HAIOTCS (opMaMu
HapyIIeHUs] 3aKOHOB M OOBIYaeB BOIHEI,

T.€. IPECTYIUICHUIMHU ITPOTHB MUpa 1 Oe3-
omacHOCTH uenoBevectsa [15, c. 177].

Cxoxeir mo ¢opme co cr. 433 YK
Vikpaunsl (Bkimrouass HasBanume «Hacu-
JIMe HaJ| HaCeJICHHEM B PallOHE BOEHHBIX
neictBuii») sBisiercs ct. 75 YK JlarBuii-
ckoil PecnyOnuku, mpemycMaTpuBaromei
OTBETCTBEHHOCTb 32 IIPOTHBO3aKOHHOE
HaCWINE HaJ TPaXJaHCKAM HaceJCHHUEM
B palioHE BOCHHBIX JIEHCTBUH, a TaKke
HE3aKOHHOE HAaCHJIBCTBEHHOE OTOOpaHue
WIN YHUYTOXKEHHE ero umyecrsa. On-
HAaKoO MeCTO ee pa3merieHus — paszaen IX
«IIpecTymienus MpOTHB YEIOBEYECTBA,
MHpAa, BOGHHBIE IPECTYIICHUS, TEHOLU
[16, c. 115-116]. Kak Bugum, B OLICHKE
XapakTepa M CTEHEeHH OOIECTBEHHOM
OMAaCHOCTH HACWIUS Haj HaceJICHUEeM
B palioHE BOEHHBIX ACHCTBUI MO3ULUU
YKPanHCKOTO ¥ JIATBUICKOTO 3aKOHOAATE-
JI51 HE COBIIAJIH.

B mase XLVII «Ilpectynnenus npo-
THUB MHpa, 0€30ITaCHOCTH YeJIOBEUECTBa 1
MexayHapoaHoro mpasay YK Pecmy6nu-
ku I'py3ust ycTaHOBIE€Ha YrojoBHasl OT-
BETCTBEHHOCTD 32 COBEPILIEHHOE BO BPEMS
BOOPYKEHHOTO KOH(UIMKTA HalajaeHue Ha
TpaXkJaHCKOE HacelleHHe MU TIpakIaH-
ckux JuI (1. «a» 4. 1 cT. 411), a Takxke 3a
3aBJIaJICHAE OCTABJICHHBIM B paifoHEe BO-
CHHBIX JCHCTBUI MMYILECTBOM IpakJaH
(. «a» ct. 413) [17, c. 394-398]. Bropoe
13 Ha3BaHHBIX HOCATATEIBCTB IPHU3HAHO
B TPY3MHCKOM 3aKoHe MapopaepcTBoM. K
MapoAepCTBY Kak IMPECTYIUICHHIO IIpo-
THB MHpa U 0E30IIaCHOCTH YEeJIOBEUECTBA
NpUYKCIIAET 3aBlajieHue B 0oeBol 00-
CTaHOBKE MMYIIECTBOM IpaKAaH, OCTaB-
JICHHBIM B paiioHe OO0eBbIX AEHCTBUI, U
VK Pecnyonuku Tamxukuctan (ct. 405)
[18, c. 399].

Craresimu 103, 104 VK Jluteer (oHn
cogepxarcs B pasznene XV «lIpecrymie-
HUSI TIPOTHB YEJIOBEYHOCTH M BOCHHEIE
NPECTYIUICHHUS») YCTaHOBJIEHA OTBET-
CTBEHHOCTH 32 TSDKKHH BpEI 370pOBBIO,
NpUYMHEHne 3a00JIeBaHUs, HCTA3aHUS
rpakJaHCKOTO HACEJIeHNs, a TAKXKe 3a Ha-
pyuenue Hopm MI'TI B oTHOLIEHUH TpaXk-
JTAHCKUX JIMLl U COXPaHHOCTH UMYIIECTBA
(coBepiieHHE BO BpeMsi BOWMHBI, BOOPY-
JKEHHOTO MEXK/IyHapOIHOIO KOH(QIIMKTA,
B YCIIOBUSIX AHHEKCHUHM MM OKKYIaI[UH
Takux gericreuil B Hapymenue MITI, kax
HACHJIBCTBEHHOE M3THAHWE WM BBICEIIE-
HHUE TPaKTAHCKUX JIUI, W3HACHUIIOBAHUS,
3axBaT 3aJO)KHUKOB, KOH(HCKAIMs cob-
CTBEHHOCTH, HE OOYyCIIOBIEHHas BOCH-
HOH HEOOXOJMMOCTBIO JKCIPOTIPHALIHS
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B Oonpmnx Macmrabax, YCTaHOBJICHHUE
HE0OOCHOBAaHHO OOJNBIIUX KOHTPUOYLHUit
Uiy pexBusunuii) [19, c. 228-229].

Kak MexayHapoiHble TpecTyIUICHUs
HACUJILCTBEHHbIE ACHCTBHS B OTHOILCHUH
TPOXKJAHCKUX JHMI[ B YCJIOBHSX BOHHBI
OLIEHEHBI 3aKOHOJATENISIMH DPAfa APYTUX
rocynapcts EBpomnbl. Tak, 110 yronoBHO-
My npaBy Pecrmy6muku ITomsma (ct. 123
VK) mpemycMoTpeHa OTBETCTBEHHOCTH
3a yOMiCTBa rpaXkIaHCKOTO HACEJICHUS Ha
OKKYNHUPOBaHHOHN WJIM 3aHATOH TeppuTo-
pHM WIN TEPPUTOPUH, HA KOTOPOH HIYyT
GoeBble ACHCTBHSA, a TAKXKE IPUYUHEHHE
TaKMM JIMLAM TSDKKOTO Bpela 3710pOBbIO,
COBEpILICHUE JKECTOKOTO HJIM HEYeloBe-
YEeCKOro ¢ HUMH 0OpaleHus, 3aXBar B Ka-
4yecTBe 3al0KHHUKOB. [locsraTenscTBo 0T-
HOCHTCS K IIPECTYIUICHUSM IIPOTHB MUPA,
YeJIOBEYHOCTH ¥ BOCHHBIM IPECTYIUICHH-
sMm [20, ¢.112]. CormacHo cT. 6 TiaBsr 22
VK Koponescrsa IlIBenus HakasyeMsl, B
YaCTHOCTH, TaKWe NEHCTBUS, KaK Hara-
JIeHUs Ha TpakJaHCKoe HaceneHue (4. 3
CT. 6), IPUYMHEHUE THKKUX CTPaTaHui
JMIAM, MOJB3YIOIMMCS MEXIyHapo.-
HOW 3a1uToi (4. 6 cT. 6), IPOU3BOILHOE
U 4Ype3MepHOe IOBPEXKICHUE WIN H3b-
arue cobctBeHHOCTH (1. 7 cT. 6). OHu
KBATU(QUIUPYIOTCS KaK CYILECTBCHHbIC
HapymIeHUs] MEXIyHapogHOTO IIpaBa.
IIpuBnexaeT BHUMaHUEC HalU4uEe B 3TOH
CTaTbe IOJOXKEHHS, COIIACHO KOTOPOMY,
€CIIM TPECTyIUIeHHe ObUIO COBEPILICHO
BOCHHOCITY)KAIIIM, TO €r0 3aKOHHBII BBI-
LIECTOAIINI Ha4albHUK JOJDKEH OBITH
TaKKE OCYXJIECH, «IIOCKOJIBKY OH MOT
MIPeIBUIETh PECTYIUICHNE, HO HE CyMell
BBIIIOJIHUTH CBOU OOS3aHHOCTH TaK, YTO-
Ob1 mpenoTBparuTh eroy [21, c. 182—185].

BeiBoabl. B pesynsrate mpoBeneH-
HOTO HCCIIEJOBAaHUS MOXKHO OTMETHUTh
HalIM49Me JBYX OCHOBHBIX IIOJXOOB
K YCTAaHOBJICHHIO yTOJOBHO-NIPaBOBO-
ro 3ampera ACHCTBUM, TOXKAECTBEHHBIX
WIA OJHOPOAHBIX MPEITyCMOTPEHHBIM
B cT. 433 YK Vkpaunsl ¢opmam Hacu-
JMs HaJl HaCeJIEHHEM B paliOHE BOEHHBIX
neiicreuid. [lepBblii 3axitoyaercs B IpuU-
3HaHWHM ATOTO MOCSraTeIbCTBA BOCHHBIM
MIPECTYyIUICHUEM, BTOpOH (OH IpelncTaB-
JeH B OOJIBIIMHCTBE W3YYEHHBIX yrOJIOB-
HBIX KOJEKCOB) — B OLICHKE €ro Kak Ipe-
CTYIUICHHSI IIPOTHUB MHUPA, YEIOBCUHOCTH
(uenoBevecTBa) MO0 Kak BOEHHOTO IIpe-
crymiennsi. Cienyer OTMETHThb, 4TO BO
BCEX TIPABOBBIX AKTax BTOPOM TIPYIIIBI
CYIIECTBYIOT OTAEIbHEIE CTPYKTYpHEIE
yacT (paselsl, IIaBkl), perIaMeHTHPY-
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IOIINE YTOJOBHYIO OTBETCTBEHHOCTH BO-
SHHOCITYXaIINX (M IPUPABHEHHBIX K HUM
nun). OJHAKO B HUX HE COAEPXKUTCA OcC-
HOBAaHMU TaKOW OTBETCTBEHHOCTH 3a Ipe-
CTyNHBIE JEWUCTBUS BOCHHOCIYXXAIHX,
MoI00HbBIE TeM, KOTOpBIC 3alpelCHbI B.
433 YK Vkpaunsl. YkazanHoe 00cCTO-
STETBCTBO JIAaeT OCHOBAaHUS IIPEITIONO-
KHTb, YTO B CIIYYasiX, €CIIU CHELHaTbHbIH
CyOBEKT (BOCHHOCITYKAIMi{) COBEpIIAET
noftoOHbIe MpecTymieHus (pa3boi B OT-
HOIIEHUH TPaXKJaHCKOrO HAceJeHHs, He
OIpaB/laHHOE BOGHHOH HEOOXOIMMOCTHIO
0TOOpaHKe WM pa3pylIeHHe UMYIIECTBa,
HacWJIMEe HaJ TPAKAAHCKUMH JIMLAMH)
B YCIIOBUSIX BOOPY)KEHHOTO KOH(QIIMKTa,
TaKue ACHCTBHS 00s3aTENbHO JIOJKHBI
OBbITh KBaTM(HLIUPOBAHBI KaK MEXIyHa-
poxHoe mpecrymieHue. OgHAKO 3TO He
BCErJa MOXeET OBITh OINpaBJaHO, YYHThI-
Basl TO, YTO MOJOOHBIC aKThl BCE JKE HE
B K&XIOM CIlydae UMEIOT MAaCIITaOHBI,
MAacCOBBIi, TPYIIOBOM WIM OpraHH30-
BaHHBII XapakTep, YTO CBOMCTBEHHO A
MEK/lyHapOIHBIX NPECTYIUICHUH (Harpu-
Mep, BpsiJ JIH €CTh OCHOBAaHMS IpPH3HA-
BaTh MEXIYHapOIHBIM IPECTYIUICHUEM
MOBPEXIECHHE BOCHHOCIYKAIUMHU Orpa-
Il (YaCTHOTO HMMYIIECTBA) Ui Oolee
YAOOHOTO 3ae31a BOCHHOTO aBTOMOOWIIS
BO JIBOp 4YacTHOro jaoma). [Tosromy non-
XOJl YKPAaHHCKOTO 3aKOHOJATEIS (2 TakKe
3akoHozarenss PecrnyOnmuku MonmoBa u
psla APYrux rocyaapcTB) MPEACTABISACT-
cs1 GoJiee MPEANOYTHTEIBHBIM, TIOCKOIBKY
mo3BoisieT obecrieunTsh auddepeHmpo-
BaHHYIO YIOJIOBHO-IIPABOBYIO PEAKLHIO
rocylapcTBa B CIydae HapylIeHHs paB U
cBO0OJI rpakAaH B Ype3BbIUAHBIX (BOCH-
HBIX) 00cTOsITENbCTBAX (ycIoBuUsiX). B To
e BpeMsl U3yueHHUe 3apyOesKHOTO OIbITa
I03BOJIACT MIOCTABUTh BOIPOC O BO3MOXK-
HOCTH BHeceHUs B CT. 433 YK Vkpaunst
HEKOTOPBIX W3MEHEHHI, B YaCTHOCTH, Ka-
CAIOIIUXCSl YCUJICHHSI CTPOrOCTH Hakasa-
HUS 32 HACWJIME HaJl HaceJIeHHeM B paio-
HE BOCHHBIX JICHCTBHUIl, 3aKOHOAATEIILHOM
nmuddepenmaniz GopM Takoro HaCHIIHS,
YTOYHEHUs Kpyra HOTEpHEeBLINX OT Ipe-
CTYIUJICHHUS.
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Summary

The article is devoted to the analysis of international agreements signed by Ukraine and the European Union regarding the
implementation of EU visa policy towards the citizens of Ukraine. The article researches a set of bilateral agreements on local
border traffic with EU member states, providing a simplified border crossing procedure by citizens of Ukraine of the border zone

of the EU member states.
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AHHOTAIAA

Cratbsl OCBAIIEHA aHAIHN3Y MEXTyHAPOIHBIX COIVIALICHHUH, 3aKIIIOUeHHBIX YKpanHo# ¢ EBponetickum Coro3oM 1o peanu3anun
EBpocoro3oM BU30BOM MOMUTHUKY B OTHOLIEHUH TpaXiaH YKpauHsl. VccieqoBaHbl AByCTOPOHHUE MEXTyHAPOJHbIE JOTOBOPHI O MECT-
HOM ITOTPaHMYHOM ABHKEHHUH C rOCyJapcTBaMH-uieHaMu EBpocoro3a, mpeycMaTpUBaroIe YIPOIEHHYO IPOLENypY NepecedeHHs
TPaHHIBI TPaKAaHaAMH YKpPaWHBI HOTPaHUIHON 30HBI TOCyAapcTB-wieHOB EBporneiickoro Corosa.

KiroueBble ciioBa: conanienue 00 accoruanuy, cBo0osa nepeBrKeHNs 1L, 0e3BU30BBII PEXKUM, MECTHOE ITOIPAHUYHOE JBHU-

JKCHUE, IIPABOBbIC NHCTPYMEHTEI.

Formulation of the research
problem and its significance.
The issue of ensuring freedom citizen’s
movement of Ukraine on the territory
of the EU member states have become
particularly relevant with the signing of
Ukraine at the EU summit in Brussels
(Belgium) on 27 June 2014 of the Asso-
ciation Agreement [1] with the European
Union and its ratification by the Verkhovna
Rada of Ukraine and the European Par-
liament on 16 September 2014. From 01
November 2014 certain provisions of the
Association Agreement started to apply
relating to the sections ,,Political dialogue
and reform, political association, coopera-
tion and convergence in the field of foreign
and security policy”, ,,Justice, freedom and
security”, ,,Economic and sector cooper-
ation”, ,Financial cooperation, with an-
ti-fraud provisions”, ,,Institutional, general
and final provisions”.Accordingly, taking
into consideration the signing, the ratifi-
cation, the effect of the international doc-
ument and its further implementation into
national legislation of Ukraine will create
new opportunities for regional cooperation
between our government and the European
Union, namely the ability of Ukraine to in-
tegrate into the EU internal market and the
possibility for Ukrainian citizens to use the
advantages of freedom of movement with-
in the territory of the EU member states as
citizens of a third country.

The Article aims to analyse interna-
tional agreements signed by Ukraine and

the European Union regarding the imple-
mentation of EU visa policy towards the
citizens of Ukraine.

Materials used. The issue of analysis
and research of the international agree-
ments signed by Ukraine and the Euro-
pean Union regarding the implementation
of EU visa policy towards the citizens
of Ukraineis presented in the Ukraini-
an science of EU law only in the works
of V. Muraviov, R. Petrov, O. Srtelzova,
Z. Makarukha.

Key statements of the research. In
the framework of the implementation by
the EU member states of the common visa
policy towards third countries between
Ukraine and the EU, on the one hand, and
Ukraine and the EU member states, on
the other, a number of international doc-
uments were adopted regulating the is-
sues in the visa sphere. These documents
include: 1) The Readmission Agreement
of 18 June 2007 [2] (through the Joint
Readmission Committee, created under
its Article 15); 2 The Visa Facilitation
Agreement of 18 June 2007 [3] and the
Agreement amending the Visa Facilitation
Agreement of 23 July 2012 [4] (through
the Joint Committee of experts in order to
monitor the implementation of the Agree-
ment under its Article 12); 3) the Action
Plan on Visa Liberalisation of 2010 [5];
4) bilateral international agreements con-
cluded by Ukraine with the EU member
states regulating issues related to the pro-
vision of opportunities for Ukrainian cit-

izens to move within the territory of the
EU member states.

We believe that above listed inter-
national documents are simultaneously
external legal instruments of cooperation
between Ukraine and the EU in the imple-
mentation of the EU visa policy towards
citizens of our state. The great importance
of adopted documents is explained by the
fact that they are practical steps towards
establishing a visa-free regime between
Ukraine and the European Union. As
these documents are aimed at improving
existing procedures of issuing visas, the
procedure for the simplification of trips
of Ukrainian citizens to the EU member
states. In addition, they contribute to the
further development of relations between
Ukraine and the European Union, inten-
sification of contacts in various fields of
cooperation (e.g., socioeconomic, cultur-
al, humanitarian, etc.). Finally, conclud-
ing the relevant documents, Ukraine will
meet all of the harmonized rules, condi-
tions and the main procedural aspects
established by the EU member states to
implement the common visa policy in re-
lations with Ukraine.

One of the implementation examples
of this EU policy towards Ukraine is con-
cluded Agreement between Ukraine and
the European Union on the readmission of
persons on 18 June 2007, which regulates
the procedures related to the identification
and return of Ukrainian citizens and third
countries, stateless persons who were or
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are on the territory of the EU member
states illegally. The Agreement foresees
regular and expedited procedures of re-
admission(Chapter 11, Articles 5-9), doc-
uments confirming the origin of the illegal
migrant (Articles 6, 7), time limits of the
execution of requests for readmission (Ar-
ticle 8) and the like.

In addition to the Readmission Agree-
ment of 2007 the effective legal instru-
ments of Ukraine towards visa liberali-
zation with the European Union are con-
cluded international agreements on local
border traffic by Ukraine with the Europe-
an Union member states.

The introduction of this visa liberal-
ization instrument in Ukraine’s relations
with the EU was the first practical step of
the European Union in response to the in-
troduction unilaterally by Ukraine of the
visa-free regime for citizens of the Euro-
pean Union member states in 2005. By
the decree of the President of Ukraine of
26 July 2005. was found that, starting from
01 September 2005 a visa-free regime of
entry to Ukraine and transit travel via the
territory of Ukraine for citizens of the EU
member states, the Swiss Confederation
and the Principality of Liechtenstein are
introduced, if the period of their stay in
Ukraine does not exceed 90 days [6].

Besides, the legal basis of agreements
on local border traffic is the Regulation
(EC) No 1931/2006 adopted by the Eu-
ropean Parliament and the Council of the
EU to facilitate the movement of persons
in the border zone at the external borders
of the EU member states with third coun-
tries. According to this document, the Eu-
ropean Union member states were author-
ized to sign the bilateral agreement on lo-
cal border traffic with third countries with
the aim of introducing a single regime of
movement of persons in the border zone
(clause 2, Article 13 of the Regulation).

Also the significant role for the prepa-
ration for the conclusion of agreements on
local border traffic was a Political Decla-
ration on local border traffic agreements,
which was contained in the Agreement
between the European Community and
Ukraine on the facilitation of the issuance
of visas of 18 June 2007. According to the
Declaration the governments of Hungary,
Slovakia, Poland and Romania have ex-
pressed their desire to launch negotiations
on the conclusion of bilateral agreements
with Ukraine for the purpose of the local
border traffic regime implementation,

established by the rules of the European
Council adopted on 5 October 2006, es-
tablishing local border traffic rules at the
external land borders of the EU member
states and complementing the Schengen
Convention of 1990.

In this regard, in 2007 Ukraine initi-
ated the negotiation with Poland, Slova-
kia, Hungary and Romania concerning the
conclusion of bilateral agreements on lo-
cal border traffic. As of today such agree-
ments are signed with all the above listed
the EU member states: 1) The Agreement
between the Government of the Republic
of Hungary and the Cabinet of Ministers
of Ukraine on the rules of local border
traffic of 18 September 2007 (entered
into force on 11 January 2008) [7], 2) the
Agreement between the Government of
the Republic of Poland and the Cabinet of
Ministers of Ukraine on local border traf-
fic of 28 March 2008, (entered into force
on 01 July 2009) [8], 3)the Agreement
between the Government of Ukraine and
the Government of the Slovak Republic
on the local border traffic of 30 May 2008
(entered into force on 27 September 2008)
[9]; 4) the Agreement between Cabinet of
Ministers of Ukraine and Government of
Romania on local border traffic of 02 Oc-
tober 2014 ( the agreement is not still en-
tered into force).

In accordance with the agreements
citizens of Ukraine are entitled to exercise
their freedom of movement right within
the border zone of the one of the European
Union member states. These capabilities
can enjoy those citizens of Ukraine who
permanently reside at least three years
(hereinafter — border residents) in the set-
tlements along the state border. They have
the right to enter the territory of the bor-
der zone and reside on this territory if the
permission on simplified border crossing
without any other additional permits on
the territory of the border zone of the oth-
er contracting party is available.

The effect of the agreements extends
to spouses, minors or dependent adult
children (including adopted children
or children who are brought up), minor
children or dependent adult children of
the couple (including adopted children
or children who are brought up) a person
who is permitted to enter the territory of
the border zone and stay on it. It is impor-
tant to emphasize that the right to simpli-
fied border crossing of these categories of
Ukrainian citizens can use the opportunity
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even under the condition that they were
permanently residing in the border zone
less than 3 (three) years.

The documents provide a number of
conditions for border crossing by Ukrain-
ian citizens. In particular, such persons
should not pose a threat to public order,
internal security, public health or interna-
tional relations of the host state. However,
they must adhere to the laws and by-laws
of that state. In the event of any abuse by
Ukrainian citizens of the rules of the na-
tional legislation of the EU member states,
the agreements provide a list of sanctions
that may be applied by authorized bodies
of states in relation to our citizens. The
list of sanctions set out in the annexes to
the agreements containing the obligation
to leave the territory of the EU member
states, the opportunity to apply the expul-
sion by the migration service, as well as a
ban on entry and stay.

There are a number of common legal
provisions on rules and procedures of bor-
der crossing by citizens of the contracting
parties, which are identical in content,
form and structure for the signed agree-
ments on local border traffic by Ukraine
with the EU member states. Among them:
1) establishment of payment of fee for
granting the permit in the amount of € 20
(Article 9 of the Agreement with Poland),
(Article 6 of the Agreement with Slova-
kia), (Article 2 of the Agreement with
Hungary); 2) compliance with the require-
ments for obtaining a permit (Article 6 of
the Agreement with Slovakia), (Article 4
of the Agreement with Poland), (Article
2 of the Agreement with Hungary) 3) the
possibility of concluding agreements for
an indefinite period and making amend-
ments and additions to the agreements
(Article 10 of the Agreement with Slo-
vakia), (Article 6 of the Agreement with
Poland), (Article 8 of the Agreement with
Hungary) and the like.

Despite several common features in-
herent in these agreements, there are a
number of significant differences between
documents. For example, in contrast with
the Agreement concluded by Ukraine with
Hungary in 2007, the Agreement with Po-
land in 2008 is more voluminous in the
content.

First, the document provides defini-
tions of ,,local border traffic”” and ,,border
zone” except the definitions of ,,permis-
sion” and ,,residents of the border zone”.
According to Article 2 of the Agreements



the local border traffic of persons means
the regular crossing of the common bor-
der of state parties by the border zone resi-
dents of the either contracting state for the
purpose to stay on the border zone of the
other contracting state for social, cultural
or family reasons and well-substantiated
economic reasons that are in accordance
with the national law of the other contract-
ing state are not recognized as profitable
activities. Under the border area is consid-
ered the territory of administrative units
of contracting states, not exceeding 30 km
from the common border.

In our opinion, the explanation of
this kind of definitions in an international
treaty is necessary from a legal point of
view as for the border citizens are very
important to understand the limits of the
territory which they will be able to cross
the common border under the simplified
procedure and therefore to take full ad-
vantage of the stay on this territory.

Secondly, in comparison with the pro-
visions of the Agreement with Hungary of
2007, the Agreement with Poland of 2008
establishes clear conditions for the bor-
der zone residents, which have the right
to cross the common border of the states
within the framework of local border traf-
fic. Such persons must: a) provide a valid
permit; b) not to be persons entered in
the register of the Schengen Information
System (SIS) for the purpose of refusing
entry; c¢) a person shall not be regarded
as such that pose a threat to public order,
internal security, public health or interna-
tional relations of contracting states, but
also for any of the member states of the
Executive Convention of the Schengen
Agreement of 14 June 1985, in particular,
which are not prohibited the entry into the
territory of those countries (Article 3).

Third, in contrast to agreements con-
cluded by our government with Hunga-
ry of 2007, Slovakia of 2008, the length
of stay in the border zone of Poland for
Ukrainian citizens is 60 days (while the
term of stay in the border zones of Hunga-
ry and Slovakia is 30 days), the maximum
period of stay- is not more than 90 days
(Article 4).

Finally, the Agreement with Poland
2008 provides the establishment of or-
ganizational and legal mechanism for the
implementation of the international in-
strument. In particular, under clause 2 of
Article 16 of the Agreement a Joint Com-
mission of experts is established, the com-

petence of which includes matters related
to the monitoring of the implementation of
the Agreement and a process for resolving
disputes arising from the interpretation or
application of the provisions of the Agree-
ment. If necessary, the Joint Commission
will meet in session on the request of either
contracting party. Typically, these meetings
are held at least once a year.

Comparing agreements concluded by
Ukraine with Poland and Hungary, the
Agreement with Slovakia contains new
provisions, the content of which is dis-
closed in Article 7 and Article 8 of the
document. According to Article 7 "Sanc-
tions" their content is reduced to annul-
ment and revocation of the permission for
local border traffic and the introduction of
restrictive measures under national law in
the border state. With regard to Article 8
,»Comparison in treatment”, its essence
lies in the fact that the parties provide to
citizens of the other contracting state and
persons under community law on free
movement, as well as third country na-
tionals and stateless persons who legally
reside in the border area of the state, the
same attitude is granted to residents of
border areas of the state. Thus, the Agree-
ment introduced a national regime in rela-
tion to citizens of the border zone of the
other contracting state.

On 17 July 2014 the Cabinet of Minis-
ters of Ukraine passed the instruction ,,On
approval of the Draft Agreement between
the Government of Romania and the Cab-
inet of Ministers of Ukraine on local bor-
der traffic”[10].

On 02 October of 2014, Ukraine signed
an Agreement with Romania on local bor-
der traffic. The provisions of the Agreement
provide the same simplified procedure for
border crossing by residents of border re-
gions of Ukraine and Romania who live
within a 30-kilometer zone from the com-
mon state border that was stipulated in the
agreements with Hungary, Poland and Slo-
vakia. Almost half a million of Ukrainian
citizens residing in said territory on the bor-
der with Romania will have the opportunity
right to realize such right. Herewith, unlike
other agreements, residents of border areas
have the opportunity to receive free permits
for simplified border crossing with the right
to stay in the border zone of another state up
to 90 days each time from the date of cross-
ing the border.

In general, agreements on local bor-
der traffic establish a special regime of
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systematic border crossing and stay of
Ukrainian citizens who are border regions
residents in a certain border zone of Hun-
gary, Slovakia, Poland and Romania on
the basis of a special document (permit)
to establish kindred, socio-cultural, tour-
ist and recreation, economic relations.
Herewith the scope of such agreements is
limited to the range of subjects as they ap-
ply only to Ukrainian citizens who live in
the border territories with the neighboring
EU member states. At the same time, the
conclusion of Ukraine such type of inter-
national instruments with the EU member
states contributes to the simplified pro-
cedure and the order for border crossing
by citizens of Ukraine the border zone of
the EU member States and is one of the
important steps of our state to implement
in the future visa-free regime agreement
on amendments to the agreement between
Ukraine and the European Community on
trips between Ukrainian citizens and the
EU member states.

The Agreement between Ukraine and
the European Community on the facilita-
tion of the issuance of visas was signed
on 18 June 2007 establishing a simplified
regime of the issuance of visas to Ukrain-
ian citizens by consular institutions of
the EU member states under the Schen-
gen legislation. Key elements of the
agreement are the provisions concern-
ing the prospect of introducing a mutu-
al visa-free regime; visa-free regime for
holders of diplomatic passports (Article
10); the issuance of multiple visas (for a
period of from 1 to 5 years) for a broad
circle of Ukrainian citizens, including
members of the business entities, mem-
bers of government delegations, relatives
of Ukrainian citizens who legally reside
in the EU member states, journalists,
sportsmen, participants of scientific, cul-
tural and artistic activities (Article 5); the
issuance of free visas to numerous cate-
gories of persons, in particular children
under the age of 18 years and children
under the age of 21, dependent chil-
dren, pensioners, journalists, relatives of
Ukrainian citizens who legally reside in
the EU member states (Article 6, clause
4). The agreement regulates the list of
documents certifying the purpose of trav-
el (Article 4), captures the consular fee
for a visa at € 35 and € 70 in urgent cases
(article 6), limits the timing of the review
of questionnaires for a visa is 10 calendar
days (Article 7).
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In accordance with the Agreement the
Joint Committee of experts is created in order
to monitor the implementation of the provi-
sions of this document (Article 12). The Joint
Committee is empowered to resolve disputes
and disputes concerning the interpretation
or application of this document and to make
changes and additions to it.

On 23 July 2012 in Brussels (Bel-
gium) an Agreement on amendments to
the Agreement between Ukraine and the
EU on visa facilitation was signed. On
22 March 2013 the Verkhovna Rada of
Ukraine, and on 18 April 2013, the Euro-
pean Parliament ratified the document. On
13 May 2013 the EU Council of Ministers
approved the ratification of the Agreement
between Ukraine and the EU amending
the agreement between Ukraine and Euro-
pean Community on visa facilitation. So,
according to the document:

- the category of Ukrainian citizens
are expanded, who will be able to get free
and multiple-entry Schengen visa before
obtaining visa-free regime by Ukraine
with the EU. Such categories of Ukrain-
ian citizens include: the representatives
of public organizations; journalists and
technical staff that they are accompanied
by; drivers carrying international cargo;
close relatives of citizens residing on the
territory of EU members states and are
citizens of one of the EU countries; rep-
resentatives of religious communities;
participants in official cross-border coop-
eration with the EU; members of official
educational exchange programs and par-
ticipation in seminars, courses, conferenc-
es employees taking part in international
exhibitions, conferences and seminars;

- clearly defined periods of validity of
multiple-entry visas- 1 and 5 years;

- the possibility for urgent visa pro-
cessing within 3 days to persons living at
a considerable distance from the place of
submission of visa applications (subject to
payment of urgent visa fee);

- introduced visa-free travel regime
for Ukrainian citizens who use biometric
service passports and the like.

Directly the dialogue on the liberali-
zation of the EU visa regime for Ukraini-
an citizens was begun at the summit EU —
Ukraine in Paris (France) in September
2008. During 2008-2009, the first stage
of visa-free dialogue was conducted be-
tween the parties in the form of working
groups and meetings at the level of Sen-
ior officials of Ukraine and the European

Union in the main four directions: safety
of documents (in particular, introduction
of biometric data), the fight against ille-
gal migration (including issues related to
readmission), public order and security,
external relations.

On 22 November 2010 at the summit
EU — Ukraine in Brussels was adopted the
Action Plan on Visa Liberalization of EU
visa regime for Ukraine (hereinafter — Ac-
tion Plan). The Action Plan contains four
main blocks of tasks, which Ukraine must
fulfill to join the states, citizens of which
don’t need visas for entering the territory
of the European Union member states.

For its part, the EU Commission, tak-
ing into account the adoption by Ukraine
of all laws, on May 24, 2014 recommend-
ed a move to the second (implementing)
phase. On June 23, 2014 in Luxembourg
(Luxembourg) during a meeting of the
EU Council at level of foreign Minis-
ters adopted a decision on transition of
Ukraine to implement the second phase
of Action Plan on visa liberalization. In
particular, the Council of the EU noted
that Ukraine has fulfilled all the condi-
tions and targets established in the frame-
work of the first phase of the Action Plan
on visa liberalization and decided to start
the assessment of the compliance of com-
pletion of the indicators established in
the framework of the second stage, the
successful implementation of which will
allow Ukrainian citizens to get visa-free
regime with the EU.

Conclusions. Accordingly, the reali-
zation of the ultimate goal- obtaining vi-
sa-free regime for Ukrainian citizens- will
depend on effective implementation of al-
ready concluded by our government with
the European Union and its member states
international treaties in the field of visa,
such as The Readmission Agreements of
18 June 2007, the Agreement on the fa-
cilitation of issuance of visas of 18 June
2007, the Agreement on amendments to
the Agreement between Ukraine and the
EU on visa facilitation of 23 July 2012,
the Action Plan on visa liberalization in
2010 and bilateral agreements on local
border traffic with the EU member states.
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COJIEP)KAHUE AIMUHUCTPATUBHO-TIPABOBBIX MEP
3AIIMTHI CTY)KEBHO MTHOOPMALINA

Andpuca HAINMHEII-HAYMOBA,

KaHJUJaT IOPUANYCCKHUX HAYK, JOIEHT Kadenphl IPaBOBEICHUS
Kuesckoro ynusepcutera numenu bopuca ['punuenko

Summary

The article discusses the contents of legal and administrative measures to protect proprietary information. The author considers
the general and special attributes to the content of the protection measures of service information. Common features are the ones that
are common to all types of information with restricted access. For ladies — only those that are inherent in the main service informa-
tion. Also in the study were provided by the model and the recommendation to establish a system of organized measures to protect

proprietary information.

Key words: information, access information, service information, information protection.

AHHOTAIUSA

B crarbe paccMaTpuBaeTCs CoAepIKaHUE aMUHHCTPATHBHO-NIPABOBBIX MEp 3aIlUTHI Ciy:keOHON nHpopMaimu. K comepxanuio
Mep 3allUThl CIIy)XeOHOM MH(pOpPMALMK aBTOP OTHOCHUT 00mue n ocoOble npu3Haku. OOIUMHU NPU3HAKAMH SIBJIAIOTCS T€, KOTOPbIE
CBOICTBEHHBI BCEM BUIaM HH(POPMAIMHU C OTPAaHUYCHHBIM 10CTYHOM. K 0COOBIM OTHOCSTCS JIUILB T€, KOTOPHIE B OCHOBHOM IPUCYIIH
ciryxeOHoi nHdopmanun. Taxxke B polecce ucciaeaoBaHus ObUIH IPE0CTaBICHbI MOJIENIN U PEKOMEHIALIUH 110 CO3AaHHIO CUCTEMBI
aJIMMHUCTPAaTUBHO-TIPABOBBIX MEP 3aIUTHI CIIY>KeOHOM MH(pOpMALUH.

KuroueBbie ciioBa: nHdopmanus, 1octyn Kk HHGopManu, ciryxkeOHas nHGopManusl, 3anmra HHHOpPMaIum.

I IOCTaHOBKa npodiaemsl. C pac-
pocTpaHeHHeM HH(OPMaIHOH-

HBIX TEXHOJIOTHH CYOBEKTHI X035 ICTBOBA-
HUSI CTAaHOBSITCS BCce OoJiee 3aBHCHMBIMH
0T WH(OPMAIMOHHBIX CHCTEM M YCIYT,
a, cleloBaTelIbHO, Bce Oonee ysI3BUMBI-
MU 110 OTHOLIEHHIO K yrposam Oe3omac-
HoctH. [lo3TOMY TIIaBHOH IETBIO JIHO00I
cucTeMbl HH(OpPMAIMOHHONH Oe30macHo-
CTHU SIBJIAETCS 0OECreyeHue YCTOHYMBOro
(yHKIMOHUpOBaHHUS O00BEKTa, MPEIOT-
BpallleHue yrpo3 ero 0e30IacHOCTH,
HEJONYyICHNE XMIIEHUS (UHAHCOBBIX
CPEACTB, yTEUKH, UCKAKEHUS U YHHUTO-
sKeHust cayxebnoit madopmarmu. OqHa-
Ko olecrieyeHre HEOOXOIUMOTO YPOBHS
3amMThl WHGOPMAIMKM — 3ajada BechbMa
CJIOXKHasA, TpeOyromas U CBOEro pelle-
HHMS CO3JaHHs LIEJIOCTHOW CHUCTEMBl aj-
MHHHUCTPaTUBHO-TIPABOBBIX MEp 3alllUThI
ciry)keOHOM HH(pOPMAIHH.

AKTYaJbHOCTb TEMBl HCCIICOBaHUS
MOTBEPXKIAETCS CTENICHBI0 HEPACKPBITO-
CTH TEMBI, IOCKOJIbKY B HACTOSILIEE BPEMs
CYIIECTBYET BOIIPOC OMpPEIeICHUs IPUPO-
IIbl TIOHATHUS «ciyxeOHast nHdopManus»,
a TaKKe ONpeleNeHHs aJMHHHCTPaTHB-
HO-TIPAaBOBBIX Mep €€ 3aIUTHI.

Cocrosinne ucciaegopanus. Ot-
NIeNTbHBIE BOIIPOCH COAEPIKaHHS aJMH-
HHCTPAaTHUBHO-TIPABOBBIX ~MEp  3alllUThI
ciryeOHOI nHdpopManuy nccnenoBaNIuch
B poborax H.T. benyxu, ®.®. Byrrinna,
H.U. dopoma, E.A. Ilerpuka, B.B. Caen-
ko, [T’ Tlouenmosa, C.II. Poctopryesa,
M. UlBens, b.®. Yeaua u np. Bmecre ¢

TEM B HayYHbIX HCCIICIOBAHUSX OCHOBHOE
BHUMaHHUE YAGJACTCS aHalU3y CiIyKeo-
HOU TalHbI, TOTJa KaK MOHITHE «CITykKeO-
Hast uHGbOpMAIHs» HaUIeKaluM o0pa-
30M HE HCCJIEN0BAHO, YTO MOTYEPKUBACT
BOKHOCTh U aKTyaJbHOCTb MpoOiieMaru-
KU Haten paboThl.

[eabio u 3aaayeil cTaTbu SBISCTCS
OTIpeJIeTICHNe MeCTa U XapaKTePHBIX 0CO-
OeHHOCTeH cofepKaHus aIMIHUCTPATHB-
HO-TIPABOBBIX Mep 3alluThl CIyXeOHOH
uHpOpMaLMK Ha OCHOBE aHalIM3a Aeii-
CTBYIOILIETO 3aKOHOIAaTeIIbCTBA.

H3n0:xeHNe 0CHOBHOTO MaTepuaJa.
AHanM3 JOKTPUHAIBHBIX HCTOYHUKOB O-
3BOJISIET KOHCTATHPOBAaTh, YTO OIpeEAese-
HUE TIOHSTHUS «CIy)KeOHast HHPOpMAIIH
HE CTaJI0 NMPEIMETOM HCCIEIOBaHUS yue-
HBIX, OCKOJIbKY OHO COJICPIKHUTCSI JIUIIb B
HEKOTOPBIX M3 HUX. [Ipu4eM B OCHOBHOM
HCCIIEIOBATENN  OIEPUPYIOT TOHATHEM
«cmyxeOHasi HHPOpMaNUsD» B CBOMX HC-
CIIEZIOBAaHUSX, KOTOpBIE OBLIM CIEaHbI
KaK /10, TaK W IOCJE NPUHATHA 3aKoHa
Vkpaunsl «O gocTyne K myOIHYHON HH-
tdopmarm» [1]. Tak, B clioBapHO-3HIIU-
KJIOIEIMUECKOM TpyIIe MPel0CTaBIsIeTCs
TPaKTOBKa TEPMHHA «CIy)keOHasi TalHa»
Kak 00O0OIEHHOE Ha3BaHHME CBEICHUH,
pasmIaleHne KOTOPBIX 3alpelaeTcs qen-
CTBYIOIINM 3aKOHOJATEIHLCTBOM MIIN 00Y-
CJIOBJICHO CITY’)K€OHOH HE0OXOAMMOCTHIO,
KOTOpPBIC CTaJIM U3BECTHBIMH U KOTOPHIMU
MOJNB3YIOTCSL B TPOLECCE M IPH HCIION-
HEHUM CBOMX CIIy’keOHBIX 00f3aHHOCTEH
JoipkHOCTHBIE auia. CiyxeOHas TaliHa

ABJIAETCS KOH(pUAEeHIManbHOH HHOp-
Manuel, pa3sHOBHIHOCTBIO HpodeccHo-
HaJbHOM TalHBI, COIEpIKalleld CBeIeHUs
C OIPaHUYEHHBIM JIOCTYIIOM O JIESITEIILHO-
CTU TOCYJapCTBEHHBIX OPTaHOB, OPraHOB
MECTHOTO CaMOYHPABJICHHS, MPEAIIpUs-
TUH, yYPEIKICHUN, OPraHU3al1il, HE3aBU-
CUMO OT (hOpMBI COOCTBEHHOCTH, a TAaKXKe
0 TM4HOCTH [2; 3].

J171s1 BceCTOpOHHETO PAacKpPBITHS MOHS-
THSI CITENIyeT TaKke OOpaTUTHCS K BhIZETe-
HHIO NPH3HAKOB MH(OPMALUH, COCTABIIA-
folIeH ciryeOHyI0 TalHy, a IMEHHO:

1. D310 KOH(UAEHIMANEHAs HHOpMa-
LS.

2. Ilomyuenue, UCIONb30BaHUE, pac-
MIPOCTPAaHEHHE M XpaHEHHE CIyXeOHOM
TallHbI OCYIIECTBISIETCS HOJIKHOCTHBIMU
JULAMH, KOTOpBIE SBISIOTCA TOCyIap-
CTBEHHBIMH M MYHHUIMIAJIBHBIMH CITyKa-
LIVMH, B CBS3H C UCTIOTHEHUEM UMH CIIy-
JKeOHBIX 00s13aHHOCTEH B COOTBETCTBHU C
3aKOHOM.

3. Pexum wunbopmMamum, cocras-
JSIIOIIEH CITy)KeOHYI0 TaliHy, KOTOPBIM
OIIPENIeIISAIOTCS TIOPSIIOK OTHECEHHs WH-
dopmarn K cinyxeOHOW TaiiHe u ee
pacceKpeyMBaHus, IOPAIOK  3allHTHI,
XpaHEeHHs, Nepeliaud U JI0CTyIa K Takoi
nH}pOpMaAlMK yCTAHABIMBACTCS CIICLHU-
QJIIBHBIMH HOPMaTHBHO-ITPABOBBIMU aKTa-
Mmu [4, c. 776].

AHanmu3 BBIIEYKa3aHHOW TO3UIAN
MO3BOJISIET aKIEHTHPOBaTh BHUMaHUE Ha
HEKOTOPBIX BO3PaKEHHUSIX W YTOYHEHUSIX.
Bo-mepBex, cimyxeOHas uHQOpMAanUsL
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MOXET U He OBITh COOCTBEHHOCTBIO TO-
CyJapcTBa, TaK KaK OYeHb 4YacTo JOJIK-
HOCTHBIE JIMLIA TOIY4aloT WH(OpMaLuio,
KOTOpast SIBISIETCS COOCTBEHHOCTBIO OT-
JeTbHBIX IOPHIMYECKUX WK GU3HUeCcKHX
sy, Hanmpumep, comnacHo Hamorosomy
KOZIEKCY YKpauHBI OIpEeNieHo, YTO Ha-
norosast HHGOpMALHs TOCTYMAaeT OT pas-
HBIX WCTOYHHKOB: HAaJOTOILIATEIBIIHKOB
1 HAJIOTOBBIX areHTOB, OT OPTaHOB HCIIOJI-
HUTEIHHOW BJIACTH, OPraHOB MECTHOTO
camoynpasienus, HarmonansHoro 6anka
VYKpauHsbl, OT GaHKOB, IPYrux (UHAHCO-
BBIX YYPEXK/ICHUI, OT OpraHoB BIACTH
JIpYruxX CTpaH, MEXIyHapOAHBIX Opra-
HHU3AaLUUHA WM HEPEe3UJCHTOB, OT IOJpa3-
JICTICHU HAJIOTOBOM CITy:KObI U TAMOXKEH-
HBIX OPTaHoB [5, c. 54].

Taxum 00pa3oM, HaJIOTOBBIE OpPTaHBI
MOTYT IOJTy4YaTh pa3HOOOpa3HyIo KOH(DH-
JIEHIUATBHYI0 HH(OPMAIMIO OT OTIEINb-
HBIX JIUII, HE MEHSS [IPaBO COOCTBEHHOCTH
pacriopsiAnTeNs WIN BIaJeNblia dTOH MH-
¢dopmanuu. Bo-BTophIX, HccienoBarens
3HaYUTEIHHO OIPaHUYMBAET COJCPIKAHUE
MOHATHUS «CIIy)KeOHas TaiHa», orpeze-
IS, YTO «IIOJy4YEeHHUE, MCIIOJIb30BaHMUE,
pacnpocTpaHeHHe W XpaHEHHE CIyxeO-
HOM TalfHBl OCYIIECTBISIETCA JOJDKHOCT-
HBIMH JHIaMu». CyuTaeM HpaBHIBHBIM
3aKpeIyieHne B JEHCTBYIONEM 3aKOHOA-
TENbCTBE JACHUHHLINH «CIy)XeOHas WH-
¢dopmarys», B OTIHYNE OT IePUHUIIH
«cyxeOHas TaliHa», Kak HauboJee IIH-
pOKOH KaTeropHHu, OXBATHIBAIOIIEH JIIO-
Oble CBEAEHMs, IOJIYUCHHBIC JIOJKHOCT-
HBIM JIMLIOM B CBSI3M C HUCIIOJHEHHEM UM
CITyXeOHBIX 003aHHOCTEH, KOTOpbIe MO-
I'YT IPHHAJUIEKATh TOCYIApCTBY WIIH MO-
I'YT HAXOAUTHCS B COOCTBEHHOCTH JIPYTHX
nu1 (Hampumep, TaifHa 3aBellaHus, TaiiHa
CTpaxoBaHMs, TalfHa TOJIOCOBAHMUS).

Kak mbI oT™Mewanu paHee, B A€HCTBY-
JOIEM 3aKOHOJATENICTBE OTCYTCTBYET
OTIpeieNiCHNEe MOHATHS «CITy)KeOHas WH-
¢dopmarusi». 3aTo B HEKOTOPBIX ITO73a-
KOHHBIX HOPMaTHUBHO-TIPABOBBIX aKTax
JlaeTcs OmpeJielieHue CIIy)keOHOM TaiHBI.
Harpumep, B [ToctanoBieHUN NpaBiIeHus
@®oHza cOIMANBEHOTO CTPAXOBAHUS OT He-
CYACTHBIX CJIy4YaeB Ha HPOU3BOJACTBE U
npodeccuoHaNbHBIX 3a00NeBaHuil Ykpa-
uHbl ot 17 oxrsi0ps 2013 1. onpenenexo,
49TO Cy)KeOHasi TaiiHa — 3TO COCTaB U
00BEM CBEJICHHI, MMEIOIIUXCS B PacIo-
psDKeHnN pabOTHUKOB pabodMx OpraHoB
ncnoNHUTENbHOH nupekiun PoHnma 1mo
CTPaxoBaHMIO, HEOOXOMMMBIX IJISI Kade-
CTBEHHOTO TPOBEIEHUS IPOBEPKH, U KO-

TOpbIE MO 3TOW NPUYMHE HA OIpEJIeIICH-
HBII IEpUOJT HEe TOJUISKAT BHELIIHEMY HIIH
BHYTpPEHHEMY pasIaleHuo [6].

B mpoekre 3akona Ykpaunsl «O ro-
CYJapCTBEHHBIX CEKpeTax» CiryxeOHas
TaifHa paccMarpuBaeTcs Kak Buja MHGOp-
MaIuu, KOTOpasi OXBAaThIBACT CBEICHUS B
cthepe BHyTpeHHEH 1 BHEITHEH MOTUTHKH
rocygapcrsa, OOOpOHBI, TOCYIapCTBEH-
HOU 0E30MacHOCTH M OXpaHBl IIPaBOIO-
psiAKa, TOCYIApCTBEHHOTO YIpaBIICHHS,
9KOHOMHKH, ()MHAHCOB, OAHKOBCKOH Jie-
SATEIBHOCTH, HAYKH M TEXHUKH, HE Ipej-
CTaBNISET TOCYAAPCTBEHHYIO TaiiHy, HO
pasrialieHue KOTOpPOH MOXET NPHUBECTH
K HEraTUBHBIM I0ciecTBUsAM. CBelleHus,
OTHECEHHBIE K CIyXeOHOW TailHe, nMe-
10T CTETEeHb OTpaHUYeHHs AocTyma «Jlmst
ciyxe0Horo mons3oBanus» [7]. Hu ogHO
13 MIPUBEICHHBIX OINpPEAETICHUH HE COOT-
BeTCTBYeT 3aKkoHy YkpauHbsl «O mocryme
K MyOnnaHO# MH(OpPMAIN» Kak 110 Tep-
MHUHOJIOTHH, TaK ¥ JJIsl €0 ONpeaesIeHus.
Tem Gonee HEM3BECTHO, MOYEMY CITYKeO-
Has TaiiHa CBOIUTCS HCKJIIOYUTENBHO K
CBEJICHHAM, KOTOPBIMH MOJIB3YIOTCS B
IpoLEecce U B CBA3M C BBINOJIHEHUEM CBO-
HX CITYXEOHBIX 003aHHOCTEH TOIKHOCT-
HBlE JHIA CYOBEKTOB XO3SHCTBOBAHMS.
Baxknoli 1 pasrpaHUYCHHsS OTKPBITOM
undopmanuu u ciayxeOHod uHDOpMa-
UM, TPEeAOCTaBIeHNS HWH(POPMaNOH-
HOTO cTaTryca ciyxeOHOH WH(popManum
SIBJITIOTCSI TIOATOTOBIICHHBIE [IpencraBu-
TeneM YHNOINHOMOYEeHHOro BepxoBHoil
Panel YkpauHbl 110 1paBaM 4esioBeKa Io
BOIIPOCAM JIOCTYyIIa K IMyOnnuHo# nudop-
MallM ¥ 3aIUThI IEPCOHAIBHBIX JAHHBIX
Pexomenpanuu [8]:

1. K cayxebHoii nuadopmanuu B co-
OTBETCTBHU CO CTaThell 9 3akoHa YKpauHbI
«O nmoctyne K myOnuuHOW MHpOpMaLUN
MOTYT OBITh OTHECEHBI TOJILKO CIICAYIOIINE
CBEJICHUSI: CONeprKaIfecss B JOKYMEHTax
CyOBEKTOB BIIACTHBIX HMOJHOMOYHHA, KOTO-
pBIE COCTaBILSIIOT BHYTPHUBEIOMCTBEHHYIO
CIIy)XeOHYI0 KOPPECHOHIEHIHIO, JIOKJIa/-
Hbl€ 3alUCKU, PEKOMEHIAIUH, €CIH OHH
CBsI3aHBI ¢ pa3pabOTKOIl HalpaBIeHUs 1es-
TENBHOCTH YUPEKEHHS WM OCYILECTBIIe-
HHEM KOHTPOJIbHBIX, HaJ30PHBIX QyHKIMIH
OpraHaMH ToCyJapCTBEHHOH BIJIAaCTH, IPO-
LIECCOM TPUHATHS PEILICHUH M Mpeale-
CTBYIOT IIyOTMYHOMY OOCYKICHHIO U / WK
NPUHATHIO pelleHuil; coOpaHHbIe B TPO-
I[ecce ONepaTHBHO-PO3BICKHOM, KOHTppas-
Be/IBIBAaTENILHON JEATEIHHOCTH B cdepe
00OpOHEI CTpaHbI, KOTOpasi He OTHECEHa K
TOCYIapCTBEHHOM TaiiHe.

2. [Ipyras uHpOpMAaIHs, B TOM YUCIIE
KoH(uAeHIMaIbHas MHPOPMALMS O JIHLE,
HE MOXKET OTHOCHUTBCS K CITY’KEOHOM, eciu
TOJIBKO OHA HE COOTBETCTBYET yKa3aHHBIM
BBIIIE CBEJICHUSIM.

3. Ecmum nyGnuynHas uHpOpMaIus
NoANa aeT MO/ OJHO U3 yKa3aHHBIX B II. |
CBeJICHHH, 3Ta HHPOPMALHS MOXET ObITh
OTHECEHa K CITyeOHOH IpH COOTIOnECHUI
COBOKYITHOCTH CIEAYIOIINX TpeOOBaHMUIA
(«TpEXCIIOKHBII TECT» 1O YacTH BTOPOM
cratey 6 3akoHa Ykpaussl «O mocTyre K
myOommaHO nHpOpMamu»): 1) HCKITIOUN-
TEJILHO B MHTEpeCcax HalOHAIBHOH 0e3-
ONACHOCTH, TEPPUTOPHAIBHON LEJOCT-
HOCTH WJIM OOLIECTBEHHOTO IOpsIKa C
LENbl0 NPeNOTBpaIleHUsT OecropsaKoB
WM TPECTYIUICHUH, AJIsI OXPaHbI 310pO-
Bbsl HACEJICHHS, /IS 3aIlUThl PEIyTallin
WM TIPaB JPYTUX JIHIL, TPEIOTBPALICHHS
pasmiameHus HHHOPMAINH, ITOTyIeHHOH
KOH(UICHINAIEHO, WIH 00eCTIeIeHus aB-
TOpHUTETa M OECHPUCTPACTHOCTH MPaBO-
cyaus; 2) pasniamenie HHGOpMaLuy Mo-
JKET HAHECTH CYLIECTBEHHBIH BpEX 3TUM
UHTEpecaMm.

4. IyOnuunas uHGOpPMAIMS HE MO-
JKET UMETb CTaTyc CiIyeOHOH, eciu 3a-
BEPILWICS IMPOLECC MPUHATHS pEUICHHs
[0 COOTBETCTBYIOIEMY BONPOCY (UTO
MOATBEPKIACTCS MPABOBBIM AKTOM HJIH
(haKTHIECKIMHU JIEHCTBUSIMH), WIH TIPO-
€KT pelIeHNs BEHIHECEH Ha 00CyXIeHHe.

5. IlybnmuHas wHGOpMAIWS, comep-
JKammascs B MIPaBOBOM aKT€ COOTBETCTBY-
IOILIETO CyObEKTa BIACTHBIX OJHOMOYHIA,
B TOM YHCJIC aKT€ UHAUBHYaJIbHOTO AeH-
cTBUs (YKa3, IPUKa3, PElIeHNEe, Pacrops-
JKEHHE M T.II.), MOXET OBbITh OTHECEHa K
CITy)keOHOM, TOJNBKO €CNIM OHa ObLIa COo-
OpaHa B Ipolecce OnepaTHBHO-PO3BICK-
HOHM, KOHTPpa3BEAbIBATEIILHON JAEsITellb-
HOCTH, B cepe 00OPOHBI CTPAHbI U MPO-
IIJTa «TPEXCIOKHBII TECTY.

6. He MoxeT OBITH OrpaHnveHa B J10-
CTyle, B TOM YHCJE ITyTeM OTHECEHHsS
K ciyxeOHOH, wuHpopMauus, KoTopas
Obuta TPaBOMEpPHO OOHAponOBaHA pa-
Hee PacIOpSAAUTENIEM; O PACIOPSIKCHUH
OIOJUKETHBIMH ~ CPEACTBAMHM, BIIA/ICHUH,
MOJIB30BAaHUM WJIM PACIIOPSDKEHUM TOCY-
JIAPCTBEHHBIM, KOMMYHAaJbHBIM HMYIIIe-
CTBOM. B TOM umcie konum coOTBETCTBY-
IOIIUX JIOKYMEHTOB, YCIIOBUSI MOJIy4YEHHS
9TUX CPEACTB WM UMYIIECTBa, hamunu,
MMEHa, 0TYECTBa (PU3HMUYECCKUX JIUI U HaU-
MCHOBAHUS FOPHIMYECKUX JIHI, MOJy-
YHMBLIMX 3TH CPEICTBA HIM HMYULICCTBO;
CBElIeHHsI, YKa3aHHbIe B JAeKjapanuu 00



UMYyIIECTBE, JOXOIaX, pacxoiax U o0s-
3aTeNbCTBaX (PUHAHCOBOTO —Xapakrtepa,
odopmiieHHBIE O (OpME U B MOPSIIKE,
KOTOpBIE YCTaHOBIIEHBI 3aKOHOM YKpau-
Hbl «O mocryne K myonu4HOi nHdOpMa-
LHN.

7. B KaxXIOM KOHKPETHOM Cllydae
IIPH PELICHUH BOIIPOCca 00 OTHECEHUH ITy-
6n4HOM HH(OPMALUK K CITyxKeOHOH pac-
HOPAANTENb 00s3aTeNbHO JIOKEH 000-
CHOBaTh Clienyolee: 1) KakoMy HMEHHO
U3 MHTEPECOB I'PO3UT pa3IVIalllCHUE HH-
¢dopmanuu (Hampumep, HaIMOHAJIBHON
0€30MacHOCTH, TEPPUTOPHAIBHON  Iie-
JIOCTHOCTH); 2) B 4e€M MMEHHO OyneT 3a-
KJII0YaThCs BpeJ B Ciydae pasnianieHHs
3T0¥ mH(poOpMalK; 3) KakuM o0pa3om
CYILIECTBEHHBIH Bpel OT 00HApPOAOBaHUA
Taxoi MH(OPMAIUH NPEBOCXOAUT 0OIIe-
CTBCHHEIN HHTEPEC B €€ MOIYUCHUH.

8. ITocie onpexneneHus TOro, 4To J0-
KyMEHT COZIEPXKUT CIykeOHyt0 nHdopma-
IIMI0, Ha HeM IpocTaBisieTcst rpud « s
CIIy’KEOHOT0 TIOJIb30BAHHUA», IPU STOM
JIOJDKHO OBITh ONpe/eeHo, Kakas UMEH-
HO MHGpOpMalLHsi B JOKYMEHTaX SBISET-
csl ciy)XeOHOM — BCSL MJIM TOJIBKO YacTh.
Eciau Tonpko yacts HHGOPMALMH, CONEp-
Kalleics B HACTOAILEM JIOKyMEHTE, SBJISI-
eTcsl CIyxKeOHOMH, TO IIPH 3aIpoce TaKoro
okyMmeHTa — HecMoTps Ha Tpud «/ICII»,
CTOSIIMK Ha JOKYMEHTE, — OH IIPEA0CTaB-
JeTCs B TOM 9acTH, KOTOPasi He SBIIETCS
OTPaHMYEHHOMN B JIOCTYIIE.

9. Tor ¢axt, 4TO DOKYMEHT HMeEeT
rpu¢ «ACII», HenocraTtoueH ais OoTKasza
B JIOCTYyIIe K HeMy. B nocryme k ciysxe0-
HOH MH(MOPMAaLUM MOXET ObITh OTKa3aHO
TOJNBKO B CIydYac IMPOXOXKAEHHS «Tpex-
CJIO)KHOTO TECTa» C YYeTOM KOHKPETHOMH
CUTyalluu M o0CTOATENbCTB Aena. [Tuck-
MEHHBIII OTKa3 B yIOBICTBOPCHHUH 3aIIpO-
ca CO CCBUIKOH Ha OTHeceHHe HH(pOpMa-
IUH K CIy)KeOHOH IOIKEH CconepKaTh
000CHOBaHHE B COOTBETCTBHH C IIpHMe-
HEHHEM «TPEXCIOXKHOIo TecTa». B ciry-
Yae OTCYTCTBHS TAaKOTO OOOCHOBAHUS OT-
Ka3 CJIeyeT CUMTaTh HEIPABOMEPHBIM.

10. Ilepeuenp cBeneHUi, KOTOpbIE
MOTYT COCTaBJIATh CIyXeOHYI0 HH(pOpMa-
LIUI0, MOJKET COCTOATH TOJIBKO U3 MH(OP-
Maluy, YIOMSHYTOH B 1. 2 4. 1 cTateu 9
3akoHa («coOpaHHas B Ipolecce ornepa-
THBHO-PO3BICKHOH, KOHTpPpa3BEAbIBATEIb-
HOHl JedTensHOCTH, B cdepe 0OOpPOHBI
CTpaHBI, KOTOpas He OTHECeHa K Iocy-
JApCTBEHHOH TaiiHe»). OJHAKO HE MOXKET
OBITE COCTaBJIEH HMCUEPIBIBAIONINIA IIepe-
4YeHb NH(POPMAIHH, O KOTOPOH TOBOPHTCS

B 1. 1 4. 1 aTo#t crarbu («..MHMOpPMALHS,
collepKaIascs B JOKYMEHTaX CyObEKTOB
BJIACTHBIX MOJIHOMOYHH, KOTOPBIE COCTaB-
JISIIOT BHYTPUBEJOMCTBEHHYIO CIIyKEOHYIO
KOPPECIIOHICHIINIO, JTOKJIIHbIC 3allUCKH,
PEKOMEH/IAIINH, €CIIM OHU CBSI3aHbI C pas-
paboTKOW  HANpaBiCHHS JIEATEIBHOCTH
YUPEKICHHUS WM OCYIECTBICHUEM KOH-
TPOJBHBIX, HAA30PHBIX (DYHKLMH OpraHa-
MH TOCYIapCTBEHHOH BIIACTH, IIPOLIECCOM
OPHUHSITHS pEUICHHH W MPEeJIIeCTBYIOT
MyONMUIHOMY OOCYXK/IESHHIO M / WU TIpH-
HSTHIO PEIICHUH»). DTO CBS3aHO C HEBO3-
MOYKHOCTBIO OIIPENENIMTh KPYr' BCEX BO-
HPOCOB, KOTOPbIE MOTI'YT OBITH MOIHATHI B
CITyeOHON KOPPECTIOHICHITHIH.

IIpuHuMas BO BHHMaHHE aHAIM3 Ha-
YUHBIX TO3MLUM U HOPMAaTHBHO-IIPABO-
BbIC aKThl B ATOW cdepe, a Takxke ydu-
TBIBasi HOPMBI 3aKOHOB YKpamHbl «O0
napopmannu» [9], «O mocryme Kk my-
OiuvHON MHGPOPMALMKY W APYTHX IOJ-
3aKOHHBIX TPABOBBIX aKTOB, COIVIACHO
KOTOPBIM OIIPEENAeTCs epedyeHb CBeJle-
HHH, COCTABJIAIONIMX CITy)keOHYI0 HH(Op-
MalMIO B CUCTEME KOHKPETHOTO CyObeKTa
XO3SIHCTBOBAHUS, CUUTAEM HEOOXOIMMBIM
BBIICUTh OOIIME W OCOOCHHBIC MPH-
3HaKM ciyxeOHoW nHpopmanuu. OOmu-
MU TpU3HAKAMH SIBISIOTCS T€, KOTOpBIE
CBOICTBEHHBI BCeM BUaaM HHGOpMAaLUK
C OTpaHUYEHHBIM JIOCTYIIOM, B TOM YHCIIE
u ciayxebrnoi napopmanuu. OcodbbMu —
TOJIBKO T€, YTO B OCHOBHOM IPHCYIIIH CITy-
xeOHol nadopmanuu [10, c. 9].

OOmme npu3HAaKM CIIy)KeOHOH HH-
(dhopmaryu — 310:

— CBE/ICHHMS, JIaHHBIE, KOTOPbIE MO-
TyT OBITh COXPAaHEHBI Ha MaTepUalbHBIX
HOCHTENSIX WM OTPAXKEHbI B 3JIEKTPOH-
HOM BH/IE;

— YCTaHOBJICHHE  OTPaHMYCHHOTO
pexuMa, HPeTyCMOTPEHHOTO JIEHCTBYIO-
MM 3aKOHOZATEeIbCTBOM;

— ocobasi LICHHOCTb B CHIy HEU3-
BECTHOCTH €€ IPYTUM M0JIb30BaTEIISIM;

— 3a HapyIICHHE BBINICYKa3aHHbBIX
MEp YCTaHOBJEHA HOPUANYECKAs OTBET-
CTBEHHOCTb.

Oco0ble TpPU3HAKH CIY)XeOHOW HH-
(dhopmargum:

— CyObBeKThl BJIACTHBIX HOJHOMOYMI
€e cOo3Mali WM MOMYyYMWJIM IOCTYI K Hel
HCKJIFOYMTEIIEHO Ha 3aKOHHBIX OCHOBAHHUSIX;

—  CcyOBEKTBI BIACTHBIX MOJIHOMOYHI
€€ CO3Jali MM MOJTYYHIH JOCTYI K Hel
B CBSI3H C HEOOXOMMMOCTBIO peali3alui
BO3JIOKCHHBIX 3a71a4 M (yHKIHIA;

—  CyOBEKTBI BIACTHBIX MOJHOMOYHI
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OCYLIECTBIIAIOT B NpeJeiax CBOel opuc-
JUKLUKA HE0OXOAMMbIE Mephbl 0e301acHo-
cTy;

— CO3JaHHMEe WIM NOJNy4eHHe Jo-
CTyna K KOHKpEeTHOIl nHdopManuu orpa-
HUYHMBACTCS IOPUCIUKLIUCH KOHKPETHOTO
CyObeKTa BIACTHBIX MOJIHOMOYHIA;

— He SBISIETCS TOCYIApCTBEHHOMN
TaltHOM;

— JIMaJeKTHYecKas B3auMOCBS3b C
JOPYTMMH BUAaMH HHPOPMAIMH C OTPaHH-
YEHHBIM JIOCTYIIOM H TOMY I10JJ00HOE.

BBuzsy BBILICH3IOKEHHOTO 3aIlUTY
CIryke0HOI MH(OPMAIIMH MOKHO Olpesie-
JIUTh KaK KOMIUIEKC JeHCTBUI BIajenbla
uHpOPMAIIMHU, HATIPABICHHBIX Ha obecte-
YeHHe MpaB Ha e¢ BIaJACHHE M paclopsi-
JKEHHE, a TaKXKe CONCHCTBUE KU3HEHes-
TEILHOCTH YEJIOBEKa, OOIECTBA M TOCY-
JApCTBa Ha OCHOBE CO3/IaHUSI OpraHaMH
YIpaBlICHUS] CyOBEKTOB X03sHCTBOBAHUS
0e30MacHbIX YCIOBHH, KOTOpHIC OrpaHH-
YHBAKOT PACHPOCTPAHEHUE U UCKITFOYAIOT
WIN CYIIECTBEHHO 3aTPyAHSIOT HECAaHK-
LIMOHUPOBAHHBIH, HE3aKOHHBIH NOCTYN K
nH(OpPMAIK U €€ HOCUTEIISIM.

AJIMUHHCTPATUBHO-TIPABOBBIE MEPBI
3alUTHI CIy)e0HOH HH(opMaIMKu — 3TO
KOMILJIEKC ACHCTBUI U CPEICTB, HAIIPaB-
JCHHBIX Ha co3faHue 3 EeKTHBHBIX
ycioBui ans obecneueHuss HHPOpMa-
OUOHHOW  Oe3omacHOCTH  CyOBEKTOB
X035CTBOBaHMs. B 3aBUCHMOCTH OT
(MHAHCOBBIX BO3MOXKHOCTEH, craryca
CyObeKTa, peau3yIoIIero MOJHOMOYHS
COOCTBCHHUKA B OTHOLICHUH HH(OpMa-
LIUOHHBIX PECYPCOB, COIACpP)KAaHUSA CIIy-
JKeOHOW WH(POPMALIMU, ITOT KOMILIEKC
Mep MOXET pa3padaThIBaThCA JODKHOCT-
HBIMH JIMIIAMU CYOBEKTOB X035 CTBOBA-
HUS, KOTOPBIE OTBEYAIOT 32 00ecHeYeHue
HHPOPMALMOHHO 0E30IaCHOCTH, HIIH
MOApa3IeNICHUAMHE CIIy>KObI HH(pOpMAaLH-
OHHOH 0€30MacHOCTH.

Pa3no00pa3HbIe MOJICITH 1 PEKOMEH 1A~
LMK 110 CO3IaHUI0 CHCTEMbI OpraHH3allu-
OHHBIX MEp 3allIUTBl CITyXeOHOM HHPOp-
Mallli OCHOBBIBAIOTCSI HA YHUBEPCAIbHOM
KOMIUIEKCE T10CIIEI0BATENBHBIX Mep:

— ¢dopmupoBaHue ciyxObl HHPOP-
MaIlMOHHON O€30MacHOCTH WJIM Ha3Ha-
YyeHue Juia (CPYIIbl JHII), OTBETCTBEH-
HOTO 3a obecrieyerne HHGHOPMAITMOHHOMN
0€301acHOCTH B 3TOH CTPYKType IMpea-
TIPUATHSL

— Ha3HAa4YCHHE OTBETCTBCHHBIX JIHI]
B BBIJICJICHHBIX MOMEIICHUSAX, HA KOH-
KPETHBIX HMH(POPMAIMOHHBIX O00BEKTAX,
a TaKKe B IMOMENICHUSX, TJe XPaHUTCS
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ciryxeOHast HHOpMaLys, B TOM YUCIIE Ha
OyMa)XHBIX HOCHUTEIISIX;

— pa3paboTKa U yTBEp)K/IEHHUE ILIa-
Ha MEpONpPUATHH 1O 00EeCHeYeHHIO WH-
(dbopmarronHoit 6e3omacHOCTH (TOIOBO-
T0, KBapTaJIbHOT0, MECSIYHOTO U T.IL.);

— KOHKpEeTH3alus IUIaHa C Ompese-
JICHHOM LeJIbI0, 3a/1a4eil, MECTOM U Bpe-
MEHEM OCYIIECTBICHHS Mep;

— oOydJeHwe, TIIOBBIICHHE KBaJH-
(uKanuy CIenuanicToB 1Mo obecrede-
HUIO 3aIIUTHI CIY)XeOHOW HWH(pOpMaIuy,
KOHTPOJIb 32 YPOBHEM HX IIOJTOTOBKH, C
y4€TOM BO3MOXKHOCTH OOKeTHOro (hu-
HaHCHPOBAHHS.

Belmieyka3aHHble IUIaHBI U MEPBI 110
OpraHu3allMOHHOMY oO0ecreueHno  0es-
omacHocTH HH(popManuu, 0e3yCcIoBHO,
HMEIOT CBOIO CHEIM(UKY B OTHOLICHUH
OTZENBHBIX BUIOB MH(OPMAIIMOHHBIX pe-
CYypcOB M PENIaMEHTHUPYIOTCS ITO3aKOH-
HBIMH HOPMATHBHO-TIPABOBBIMH aKTaMH,
KOTOpBIE B paMKaX 3TOTO HCCIIEIOBAHUS
paccMaTpHuBaThCsi He MOTYT, BEJlb, KaK Ipa-
BWJIO, UMEIOT I'pH( OrpaHUYEHHOro J0-
cryna. OZHaKo Ha ypoBHE 3aKOHOB YCTa-
HOBJICHBI OOIIIME HANPaBJICHUs KOMIUIEKCA
aIMUHUCTPaTHBHO-NIPABOBBIX Mep 110 00e-
CIEYEHHIO 3alUThI CIY)XeOHOH HHPOp-
Mallii, B TOM YHCIE OpPraHU3allMOHHBIX.
Kommzekc opraHm3anyioHHBIX Mep o0e-
CIEUEHHs 3aIIUTHI CTy>kKeOHOH HHpopMa-
UM CO3JaeT OCHOBY JJISI HICIIOJIB30BAHUS
TEXHHYIECKOI 3aIlIUTHI CITy)KeOHO! HH(pOP-
Malli¥ — CPEJCTB, HAalpaBJIeHHBIX MTPOTHB
HECaHKIMOHHPOBAaHHOTO JIOCTYyIa K 3TOH
nH(pOpMaIMK, IPOTHUB ee UCKaXeHus, OI1o-
KHPOBAaHUs, YHHYTOXEHHUSL.

TexHu4eckas 3almra ciay)KeOHOW UH-
dopmanu CcyObEKTOB XO3SHCTBOBAHHMS
SIBJIETCS BKHBIM (DAKTOPOM pean3aluu
OpraHU3allMOHHO-IIPABOBBIX U HH)KEHEP-
HO-TEXHUIECKHX MEPOIPUATHH C IETIbI0
MPEAOTBpALICHNST YTEUKH HH(pOpMannum
3a CUeT HECAaHKIMOHUPOBAHHOTO JIOCTyIa
K Hell, HECaHKLINOHUPOBAHHBIX JACHCTBUI
10 BO3ZICUCTBHIO HAa WH(POPMAIIHIO, KOTO-
pble IIPUBOIAT K €€ YHUUTOXKEHHIO, Hapy-
LICHHUIO 1IEJIOCTHOCTH WM OJIOKUPOBKE,
a TaKKe MPOTHBOACHCTBUSA TEXHUYECKHM
pasBeiKaM.

Cnenyer coOmrogaTb Mepbl 3allUThI
BO BCEX TOYKaX CETH, Ipu Jr00oii paborte
CcyOBeKTOB ¢ HHpOpMAIHEH.

IIpaBOByr0 OCHOBY TEXHHYECKOH 3a-
muThl HHGOpManuu B YKpauHe COCTaB-
nstoT: KoHCTHTYIMS YKpaWHBI, 3aKOHBI
VKpanHBl; MEXIyHapOAHBIE TOTOBOPEI
VKpauHBI; COTNalIeHus, 00s3aTeIbHOCTh

BBINIOJIHEHUSI KOTOPBIX BBeAeHa Bepxos-
Hoil Panoit Ykpaunsl; ykassl [Ipe3unen-
Ta YKpauHbl, nocraHosieHus Kabunera
MunnctpoB YKpauHbl; pacHopsbKeHHe
aIMUHHACTPALIUN TocynapcTBenHoit
CIIyXOBbl CHELUaIbHON CBA3M M 3aIlUTHI
uHdopMauuu YKpauHsl; Ipyrue HOpMa-
THBHO-TIPABOBBIE aKTHI ITO BOTIPOCAM TEX-
HUYECKOH 3amuTsl nHpopmannu. IIpaso-
BYIO OCHOBY CO3/IaHHMS M [JEATECIbHOCTH
MOZIpa3ieNIeHnil  3alMThl  CIy)KeOHOM
uHpopManum cocTapisAOT: 3aKOH YKpau-
Hbl «O rocygapcTBeHHOH TailHe»; 3akoH
Vipauns! «O 3amure nHpopManuu B aB-
TOMaTH3UPOBAHHBIX cUcTeMax»; [Tonoxe-
HHE O TEXHUYECKOH 3alure HHHOpMaLUK
B Ykpaune; [lonoxeHue 06 obecrieueHun
pexuMa CEKpPEeTHOCTH IIpH 00paboTke
uH(popMaluK, COCTaBISIONIEH Tocynap-
CTBEHHYIO TalfHy, B aBTOMaTH3UPOBAHHBIX
cUCTeMax; Apyrue HOPMAaTHBHO-TIPaBO-
BBI€ aKTHI IT0 BOIIPOCAM 3alIHUTHl HHDOP-
MaIll{; TOCYJapCTBEHHBIE W OTpacieBble
CTaH/APThI; PAaCIIOPAIUTEIbHBIC U APYTHE
JIOKYMEHTBI.

[Nonpasnenenue 3amuThl CIyKeOHOM
nH}opManMK OCYLIECTBISET JESATellb-
HOCTh B COOTBeTCTBMU C «[lnaHom 3a-
ATl MHpOpPMAIMU», KaJeHIapHBIMHU,
MEPCIICKTUBHBIMI M JPYTUMH IUIAaHAMH
paboT, YTBEPKAEHHBIX PYKOBOACTBOM
xomraHuy. OJHAKO BBIOJTHEHHE JTIOOBIX
3a7a4 CTPYKTYpPHBIMH TOAPA3AeIeHUIMHI
3aBHCHUT OT CyOBEKTOB CHCTEMBI TEXHU-
YEeCKOW 3alIuThl, Ka4eCTBa UX ITOJTOTOB-
Kd, Npo(heCCHOHATIN3MA, MaTepHaIbHOTO
obecriedeHHs: ¥ YEeTKOrO B3aUMOIEHCTBHSA
C IPYTMMH CTPYKTYpaMH KOMITaHHUH U Op-
raHaM KOHTPOJIS.

Iox cyObekToM B ATOM cCilydae Mo-
HHMAIOT [OJIb30BATeNsl CHCTEMBI, IIPO-
[[eCC, KOMIBIOTEp WM HPOrpPaMMHOE
obecniedeHue i obpaboTku nHGOpMa-
mu. Kaxnerid mHQOpPMaIMOHHBINA pecypc
(KOMIIBIOTEp I0JIB30BaTElIs, CEPBEP Op-
raHW3allid WIN CeTeBoe 00O0pyIOBaHHE)
JIOJKEH OBITh 3allUIIEH OT BCEX BO3MOX-
HBIX yrpo3. I'ocynapcTBeHHas HOJIMTHKA
B cepe TexHHUECKOH 3ammThl HHDOP-
Manuu (OPMHUPYETCST B COOTBETCTBUH C
3aKOHOJATENbCTBOM M peanusyercs [oc-
CIIELICBSA3M BO B3aUMOJCHCTBHHU C JPYTH-
MH CyOBEKTAMH CHCTEMbI TEXHHYECKOH
3aIUTHl HHYOPMALIUH.

Lenbto coznanus MoxpasieseHus 3a-
[T CITyKeOHON HHPOPMAIIUN SBIIETCS
OpraHM3allMOHHOE oOOecreyeHue 3agad
YIpaBIIEHHsT KOMIUIEKCHOM CHCTEMOH 3a-
mutsl uHGopmanuu (KC3UM) na npen-

NPUATUH U KOHTPOJIb 32 ee (PyHKIMOHU-
poBanueM. Ha nonpasneneHue 3ammThbl
CiIy)keOHOM MH(pOpMAIIMK  BO3JIAaraeTcst
BBINIOJIHEHHE TaKuX paboT, Kak orpesele-
HUe TpeOOBaHUi 10 3auTe HHHOPMALTUH
B aBTOMAaTHU3MPOBAHHOH WH(OpPMaLUOH-
Holt cucreme npennpustus (AUC); mpo-
eKTHpOBaHHUe; pa3paboTKa U MOJECpHU3A-
must KC3U; skcrmyararust; oOcmyKuBa-
HUE; TonAepKaHue paboTocrnocoOHOCTH
KC3U; koHTpodb 3a COCTOSHHEM 3allli-
IIEHHOCTH WH(OpPMaluK B KOMIIbIOTEp-
HbIX cucremax (KC).

Jlnst mpoBeneHHs OTHENbHBIX Mepo-
NPUSITAI 3alMThl CiTyxeOHol uHpopma-
uun B KC, cBS3aHHBIX C HampaBiIeHUEM
NEATENBbHOCTH  JIPYTUX — IOZIpasnesIeHuit
KOMIIAaHHH, MPUKA30M PYKOBOJCTBA OIpe-
NS0T TIePeYeHb, CPOKH BBIOIHCHUS
paboT ¥ MCHOJHUTENEH — MOompasaeieHust
WM KOHKPETHBIX JHI. B cBoel pabore
MOJpa3/IeeHUe 3allUThl CIy)KeOHOI WH-
(dopmari B3aUMOJCHCTBYET € APYTHMH
MOJPA3ICNCHUsIMI  KOMIIAHUM  (PEXKUM-
HO-CEKPETHBIM OTJIEJIOM, CIIy0oi 0e3-
OIIACHOCTH, OTZEJIOM JIEJIOBOW DPa3BEIKH,
CIyXObl OXpaHbI M IIp.), @ TaKXkKe C rocy-
JIAPCTBEHHBIMU OpraHaMH, YUYpPEeXKICHHS-
MH M OpraHM3alMsIMH, 3aHUMAFOLIUMUCS
BOIpocamMu 3aiuThl HHGopMmarmu. B ciy-
Yyae HeOOXOMMOCTH K BBIIIOJIHEHHIO PabOT
MOTYT OBITh IPUBJICUCHBI BHELIHHE Opra-
HH3AllUK, MMEIOIINE JIMIICH3UH HAa COOT-
BETCTBYIOLIM# BHJ] ICATEIBHOCTH B cepe
3ammuTel nH(opMarmu. B mobom kaHame
CBA3M BO3HMKAIOT IIPEIATCTBHSA, IIPUBO-
JSIMe K MCKaXeHUIo uHdopmaimu, mo-
cTynaromei st oopadorku. s ymeHs-
IICHUSI BEPOSTHOCTH OIIMOOK MPUHUMA-
IOTCSL MEpBI 10 YJTyULICHHUIO TEXHUYECKHUX
XapaKTePUCTHK KaHAJIOB, MCIOJIb30BAHHIO
Pa3IMYHbIX BUJIOB MOIYJISILIMH, pacIIHpe-
HHIO [IPOIYCKHO# criocoOHocTH 1 1ip. [Tpu
9TOM TaK)Ke HY)KHO MPHHHMATh MEpPHI IO
3aiuTe MHGOPMALMK OT OIIMOOK MU He-
CaHKIMOHUPOBAHHOTO JOCTYIIA.

PesxuM 3ariuThl MHGOPMAIHK yCTa-
HABJIMBAIOT I10: CBEAEHMSAM, KOTOPbIE OT-
HOCSITCS K TOCYAapCTBEHHOH TaliHe ymoi-
HOMOYEHHBIMH OpPraHaMu Ha OCHOBAaHUH
JIEUCTBYIOIETO 3aKOHOAATENILCTBA; KOH-
(dbupeHIMaTbHOW  JOKYMEHTHPOBAaHHOM
uH(pOpMAIIUK BIaaeblla UHHOPMAIIUOH-
HBIX PECYpCOB WM YNOJHOMOYEHHOTO
JMLAa Ha 3aKOHHBIX OCHOBaHMSX; IEPCO-
HaJIbHBIM JJAHHBIM.

OcHOBHBIMH ~ yrpo3amu  Gesomac-
HOCTH HMH(OpPMAIMU SBISIOTCS: yTEUYKa
KOH(UACHINATBHONH HH(DOPMALIUH; KOM-



npomeranus MHGOPMALUM; HECAHKIHO-
HUPOBAHHOE MCIIOJIb30BaHHE WH(OpMa-
IIHOHHBIX PECYPCOB; OLINOOYHOE HCIIOIb-
30BaHME HWH(MOPMALMOHHBIX PECYPCOB;
HECaHKIIMOHUPOBAHHBIN 00MeH HHDOP-
Manue Mexay aOOHEHTaMH; OTKa3 OT
uHpopManuy; HapylieHue HHGOpPMALH-
OHHOTO OOCITY’KHBaHUS; HE3aKOHHOE HC-
TI0JIb30BAaHUE TIPUBHIICTHH.

YTeuka KoH(QUICHIMANBHOH HH)Op-
MaIMi — 3TO e OECKOHTPOJILHBIA BBIXOX
3a npenens! MC uepes Kpyr JIULl, KOTOPbIM
OHa OblJIa I0BEpEeHA 0 BUAY CIIY)KObI HIIH
CTaJa U3BECTHA B Ipolecce padoTel. JTa
yTEUYKa MOXKET OBbITh CJIEACTBUEM: pa3riia-
mieHus: KoH(pUIACHIMAIbHOW HHpOPMa-
L[MM; YTEYKH HH(OpPMAIMHU PA3TUYHBIMU
MYTAMH, IPEUMYIIECTBEHHO M0 TEXHUYE-
CKHM KaHalaM; HECaHKI[MOHHPOBAHHOTO
JOCTyna K KoH(UAEHIHaTbHOU HH(Op-
MalMH Pa3ITYHBIMA CIIOCOOAMH.

Pasmiamenue MH(pOpPMALN, KOTOPOE
NPUBENIO K O3HAKOMIICHHUIO ¢ Hell JIHILI, He
JIONYIICHHBIX K 3THM CBEAEHHSAM, MOX-
HO KBaJIM(UIIMPOBATh KaK YMbILIUICHHbIE
WJIX HEOCTOPOXKHBIC AEHCTBHS TOIKHOCT-
HBIX JIMI] ¥ T10J1b30BaTENICH, KOTOPBIM 3TH
CBeIeHHs OBUIH JIOBEPEHBI B CBSI3H CO
CITy)KeOHOM HeoOXOAMMOCThIO. Bo3mok-
Ha OECKOHTPOJIbHAS YTeUKa KOH(UACHIHU-
aNbHOM HMH(OpPMAIMU BU3YaJbHO-OITH-
YECKUM, aKyCTHYECKUM, JIEKTPOMAarHHT-
HBIM U JPYTUMH KaHAJIaMH.

HecanknnoHupoBaHHBIM JOCTYIm —
3TO IPOTHUBOIPABHOE YMBIIIIEHHOE OB-
najieHue KOH(HIeHIHaIbHOH HHOpP-
Maluued JMIOM, HE HMEIOIUM IIpaBa
JIOCTyNa K CBEAEHHSIM, KOTOpbIE OXpaHsi-
toTca. Haubonee pacmpocTpaHeHHBIMH
HalpaBiICHUsIMH  HECAaHKLMOHUPOBAH-
HOTO JIoCTyna K MH()OpPMAIMU SBISIOT-
Csi: TIepexBaT AIEKTPOHHBIX HM3IYYCHHIT;
NPUHYIUTENBHOE  3JIEKTPOMArHUTHOE
o0myueHue (IMOACBETKA) JTUHHUH CBSI3U C
[ebI0 ITIONYYeHHS IapasuTHOH MOIy-
JSIIAW; TIPUMEHEHHUE MOJCTYIIHBAOLINX
YCTPOHCTB (KYYKOB); JAMCTAHIMOHHOE
¢dororpadupoBaHue; nepexBaT aKyCTH-
YEeCKMX M3JIYyYeHUH M BOCCTAHOBJICHHE
TEKCTa NMPHUHTEPA; CYUTHIBAHUE OCTATOY-
HOH MHQOpMALUM B HAMATH CHCTEMBI
[OCJ€ BBINOJIHEHHS CAHKIMOHUPOBAH-
HBIX 3aIPOCOB; KONUPOBAHUE HOCUTENEH
uH(pOpMAaLUK C TPEONOJICHUEM Mep 3a-
MIATHI; MACKHPOBKA I0J] 3apErHCTPUPO-
BaHHOTO II0JIb30BATENs; MACKHPOBKA IO
3aIPOCH CHCTEMBI; HCIIOIb30BaHHUE IPO-
rpaMMHBbIX JIOBYIIICK; HCIIOJIb30BaHHE He-
JIOCTaTKOB SI3BIKOB MPOTPaMMHPOBAHUS

U OIEPAaLMOHHBIX CHCTEM; HE3aKOHHOE
NOAKIIIOYEHUE K amllaparype W JIMHUAM
CBSI3U CIICLMAJBbHO pa3pabOTaHHbBIX afl-
napatHbIX CpEACTB, 00eCHeYMBaIOIINX
JOCTYH K MH(GOPMAILMH; 3I0HaMEPEHHbIH
BBIBOJ] U3 CTPOS MEXaHHM3MOB 3all[UTHI;
pacinppoBKH CIeHUaIbHBIMHU ITPOTPaM-
Mamu 3ammdpoBaHHOW wWHOpMaIWH;
uH(opMaoHHbIe HHOEKINH.

[lepeuncnenHble HampaBlIeHHS He-
CaHKIIMOHUPOBAHHOTO JOCTyma Tpeody-
10T 3HAYUTEJIbHBIX TEXHUYECKHX 3HAHMH
U COOTBETCTBYIOLIMX aIIlapaTHbIX WX
HPOrPaMMHBIX Pa3pabOTOK CO CTOPOHBI
B3sioMIuKa. [IpuynHON BO3HUKHOBEHUS
KaHAJIOB YTEUKH SIBJISIETCS KOHCTPYKTHB-
HO€ M TEXHOJOTHYECKOE HECOBEpPLICH-
CTBO CXEMAaTHYEeCKHX pemeHuil. Bee 1o
MO3BOJISICT B3JIOMIIMKY JieNaTh mpeodpa-
30BaHMS, KOTOpBIE ACHCTBYIOT IO OIpe-
JCTICHHBIM (DU3HYECKUMH TPUHIUIAMH
U MMCIOT TNPUCYIIHHA 3THM HPHHIMIAM
KaHaJ Tepeqayd WHpopManuu — KaHal
YTEUKH.

BeiBoabl. Urak, agMUHHMCTpaTUB-
HO-ITPAaBOBBIE MEpPbI 3aLIUThI CIYKEOHOU
HHPOPMALIUU — ITO KOMILICKC ICHCTBUI
U CPEACTB, HAIPABICHHBIX Ha CO3JaHHE
3¢ GEKTUBHBIX YCIOBHH [Ts1 00eCIeUeHUs
uH(OPMaALMOHHOW 0e30IaCHOCTH CYOb-
€KTOB XO3slicTBOBaHM:A. B 3aBucumocTtu
oT (PMHAHCOBBIX BO3MOXKHOCTEH, cTaryca
CyOBEKTa, pEaTU3YIOMIEro ITOTHOMOYHS
COOCTBEHHHKA B OTHOIICHUH HH(OpMa-
IUOHHBIX PECYpCOB, COAEP)KaHMS CIIy-
»eOHON MH(OPMALIUK 3TOT KOMIIIEKC Mep
MOJKET pa3padaTblBaThCs TOHKHOCTHBIMU
JMLIAMHU CyOBEKTOB XO3SHCTBOBAaHUS, KO-
TOpBbIE OTBEYAIOT 3a obecreueHre uHdop-
MalLOHHOM 0€30MaCHOCTH, WM MOJpa3-
NENEHUSMHU  CITY)KObl MH(OPMALTMOHHOM
0€30IacCHOCTH.

IlepcriekTuBOM HalbHEHIIUX HCCIIE-
JIOBaHUH ATON MPOOIEMATHKH SIBISETCS
HCCIIEJOBAaHHE TOCYIAPCTBEHHBIX WHCTH-
TYTOB B CHCTeMe obecnedeHus: Oe3omac-
HOCTH MH(OPMAIMH Ha MIPEIIPHSTHSIX.
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IMPUHIMIIBI JEJIETUPOBAHUSA OPTAHAM
MECTHOTI'O CAMOYIIPABJIEHUSA OTAEJBbHBIX IOJTHOMOYUI
OPTAHOB UCHIOJTHUTEJBbHOM BJIACTU B YKPAUHE

Anna HOBAK,

acIUpaHT Kadeapbl FOCyIapCTBEHHOTO CTPOUTENILCTBA
HanpoHnanbHOro 10puIu4eckoro yHusepcurera umenu Spocinasa Myznporo

Summary

The article studies the system of principles of delegating of authority of executive power to the bodies of the local government. It
examines a degree to specification of such principles in the Law of Ukraine in effect and international legal acts. The classification of
the principles is conducted and their role in implementation of the delegated authority is defined. There are offered feasible legal ways
of solving of the identified problems and efficient implementation of the delegated state authority by the bodies of the local government.

Key words: principles, subsidiarity, decentralization, delegation of authority, local self governance, executive power.

AHHOTAUMS

B crarbe uccienyercs cucrema NpUHIUIOB JEJIETHPOBAHUS TOTHOMOYHI OPraHOB MCIIOIHUTEIBLHON BIACTH OpraHaM MECTHOTO
camoynpasieHus. PaccMarpuBaeTcs cTeneHb KOHKPETU3ALUY TaKUX MPUHIUIOB B AEHCTBYIONIEM YKPAaHHCKOM 3aKOHOMATENbCTBE U
MEJK/lyHapOIHO-IIPAaBOBBIX akTax. [IpoBoanTCcs KiaccuuKanys NPHHIMIOB U ONpeessieTcs X Poiib IPH OCYLIECTBICHUH JeIert-
POBaHHBIX MOJHOMOUHA. IIpennaratoTcs BO3MOXKHBIC IOPUANYECKHE CIIOCOOBI PEIICHHUS BBISBICHHBIX MpobieM st 3G ¢eKTHBHOI
peanu3aluu J1e1eTipOBaHHbIX TOCYAaPCTBEHHBIX TOJTHOMOYHH OpraHaMi MECTHOTO CaMOYTIPABJICHUSI.

KiroueBble cj10Ba: NPUHIMIIBI, CyOCHANAPHOCTD, JICLEHTPAIN3AINS, 1eJICTHPOBAHUE ITOJTHOMOUMH, MECTHOE CaMOYIIPaBIICHHE,

HCIIOJITHUTCIIbHAs BJIACTh.

HOCTaHOBKa npodaemsbl. Kaxk
HEOTbEMJIEMAasi COCTAaBJIIONIAs
mporecca IPaBOBOTO  PETYIHPOBAHUS,
MIPHUHIMITEI TIpaBa 3aJaf0T Ha KOHIIETITY-
QIBHOM YpPOBHE HampasieHus (opmu-
pOBaHUS M Pa3BUTUS BaXHEHIIMX TO-
CYJapCTBEHHO-IIPABOBBIX ~ MHCTUTYTOB.
HenerupoBaHue MOTHOMOYHIA OT oOpra-
HOB WCIOJIHUTEJIbHON BJIACTH OpraHam
MECTHOTO  CaMOYIpPAaBJICHHS  SBISETCS
TEM UHCTUTYTOM, KOTOPBIH MO3BOMISET HE
TOJIBKO ONTHMH3HPOBATh MEXaHH3M OCY-
IIECTBIEHHUS TOCYIapPCTBEHHON BIACTH U
MECTHOTO CaMOYTIPAaBJICHUS B CTpaHe, HO
W TIOBBICHTH Ka4eCTBO ITyOJIMYHO-BIIACT-
HOTO YTIpaBJIEHUs, MPHOIM3UTH TeppH-
TOPHAJIBHBIA YPOBEHb IPENOCTaBICHUS
aJIMMHUCTPATUBHBIX YCIYT K UX NOTPeOu-
TensiM. B CBs3U ¢ 3TUM BakHOU 3amaueit
roCyAapCTBEHHO-TIPABOBON MOJIUTUKI
CTaHOBUTCSl ONpeJeeHHe W 3aKOHOMA-
TENbHOE 3aKPEIUICHHE KIIOYEBBIX HACH,
MOAXOI0B K NPABOBOMY PETYIHNPOBAHHUIO
1 OCYIIECTBICHHUIO AEJIECTHPOBAHMS IIOJI-
HOMOUHH B chepe MECTHOTO CaMOyIIpaB-
neHns. BMecTe ¢ TeM cienyeTr OTMETHTb,
YTO B HACTOSIIEE BpeMs B JTaHHOI cdepe
CYIIECTBYEeT 3HAYHUTEIFHOE YHCIO IPo-
01eM IpaBOTBOPUYECKOTO WU IIPABOIPU-
MEHUTEJBHOTO XapakTepa, CBA3aHHBIX, B
TOM YHCIIE, U C HEYETKOCTBIO IPABOBOTO
3aKpEeIUVICHUs] CUCTEMbI IIPUHIIUIIOB Jelie-
TUPOBAHUS TOTHOMOYHH.
AKTYaJIbHOCTb TEMBI HCCJIe0-
BaHusl. KOHCTUTYI[MOHHAS U MyHHIIH-

nanbHas pedopMBbl, MPOIECCHl JACLCH-
TpaJIu3allUi BIAaCTH B YKpaWHe CTaBsT
3aJa4yil MOAEPHHU3ALUU BCEH CUCTEMBI
TEPPUTOPUAIBHON OpraHU3aluy Blla-
CTH W MEXaHHW3Ma €€ OCYIIECTBICHH
Ha OCHOBE €BPONEHCKUX CTaHAAPTOB U
OTEYECTBEHHOTO OTBITA TOCYIapCTBEH-
HOTO ¥ MYHHIHWIAIHHOTO CTPOHUTEIh-
CcTBa. YTOYHEHHME 3aKOHOJATEIbHOTO
3aKpeIUIeHHs], CUCTeMaTH3anus IpUH-
LUIOB  JICJIETMPOBAHMs  TIOJIHOMOYMH
OpPraHOB HCIIOJHHUTENBHOW BIacTH Op-
raHaM MECTHOTO CaMoyIlpaBlieHHs Oy-
IyT CIO0COOCTBOBATh BHIPAOOTKE YETKOI
roCy/lapCTBEHHO-IIPAaBOBOIl MOJUTHKH B
JAaHHO# cdepe, MOBBIICHUIO KauecTBa
MIPaBOBOTO PETYIMPOBAHUS, pa3pele-
HUIO KOMIICTCHLIUOHHBIX KOH(IUKTOB
MEXJY MECTHBIMH OpraHaMH MyOnnd-
HOI1 BIIaCTH, a TaK)Ke PaCIIMPEHHIO ITpa-
BOBO3MOXHOCTEH J€ATEIIBHOCTU TEPPH-
TOPHAJIBHBIX OOLIMH.

Cocrosinne mucciaegopanus. Jlis
HAILIEro HCCIIEA0BaHMS NPUHIIMIIOB Jie-
JIETUPOBaHMUA IIOJHOMOYHMI OpraHam
MECTHOTO caMoyIpaBieHus Haubojee
3HAYUMBIMHU SIBJISIFOTCS HAay4HbBIE pas3-
paboOTKM TaKMX OTEYECTBEHHBIX M 3a-
pyOexHBIX yueHBIX, kak A.B. baranos,
I'B. bybmuk, U.B. 3o3yns1, B.B. Kap-
nenko, A.M. Komomguit, IT.H. JIw0-
yenko, A.H. Onynpmenko, M.®. Op-
3ux, C.I. Ceperuna, U.I1. Ctopoxyk,
W.II. TapacoB u p. 3Ha4YUTEIbHOE YUC-
JI0 Hay4yHBIX NyOJMKalMHd CBHIETEINb-

CTByeT 00 aKTyaJbHOCTH H30paHHOI
TEMaTUKH, HO B TO )K€ BpeMs — 1 O He3a-
BEPIIEHHOCTH KOMIUIEKCHOTO U CUCTEM-
HOTO aHalu3a INPUHIHUIOB JEJIEeTHPO-
BaHUS TOCYZAPCTBEHHBIX ITOJTHOMOYHI
opraHaM MECTHOTO CaMOYyIPaBICHUSI.

[eabio cTaTbM SBISIETCS HCCIe-
JIOBaHHE CHCTEMBI
IUPOBaHUS OpPraHaM MECTHOIO CaMo-
YIPaBJIEHUS OTACIbHBIX HOJIHOMOYHIL
OpPraHOB HCIOJHUTEJIBHOW BJIACTH Kak
KOHLENTYaJIbHOH OCHOBBI ONITHMHU3AINH
(GYHKIIMOHANBbHO-KOMIETEHIIMOHHOM
COCTABIISIIOUIEH TEPPUTOPHATIBHON Op-
raHW3aluy BIACTH B YKpauHe.

B koHTexcTe MaHHOrO HCCIEno-
BaHUS TIPEATIONIATACTCS PAcCMOTPEThH
pa3IUYHbIE KPUTEPUH KIACCHU(DUKAIII
MPUHINIIOB JEJIETHPOBAHUS MOIHOMO-

IIPpUHOUIIOB JAEJIC-

YU JOKTPUHAIBHOTO, 3aKOHO/IaTEIbHO-
ro, MeKJyHapOAHO-IIPABOBOIO XapaKTe-
Pa; PacKpbIThb COJEp>KaHHE OCHOBHBIX
MPUHLHUIIOB U ONpPEAeNUTh UX 3HAaUCHHE
B OpraHu3alld U OCYIIECTBICHUU IIy-
ONMYHON BIIACTH; BBISIBUTH HEJOCTATKH
MPAaBOBOTO PETyIUPOBAHUS H MPEAJIO-
JKUTh MYTH WX YCTPaHEHUS B paMKax
KOHCTUTYIIMOHHOW U MYHHIUIIAJIbHOMN
pedopm B Ykpaune.

H3znoxkeHue OCHOBHOrO Marepua-
aa. [IpaBo He MOXeET cyIIecTBOBaTh U
paszBuBaThbcs 0Oe3 BaKHEHIIMX OTIIpaB-
HBIX IOJIOXKEHUH, ONpenessioluX ero
Ha3Hau€HUEe U TEHACHUUU pPa3BUTUSL
[2, c. 23]. HenerupoBaHue MNOIHOMO-



YUl OPraHOB HCIIOJHUTENBHON BIACTH
opraHaM MECTHOTO CaMOYTNpaBIEHHUS
JIOJDKHO HMMETh COOCTBEHHYIO CUCTEMY
OTNPaBHBIX HOPM-NIPUHIUIIOB, KOTOPHIE
MOMOTYT PAaCKpPbITh OCHOBHBIE HaIpPaB-

JeHUs MaHHOTO mpouecca. ['paHuIEI
MPUMEHEHHS WHCTUTYTa JAelerupoBa-
HUS TIOJTHOMOYMH B YKpauHe onpenes-
I0TCS, TIPEXKAE BCEro, MPUHIIUIAMH WK
OCHOBAaHHSIMH, Ha KOTOPBIX IPOUCXOIUT
nepepacrpeneleHie IOJIHOMOYHHA OT
OITHOTO CyOBEeKTa BIACTHOW AESTENbHO-
CTHU K Apyromy [3, c. 682].

[To cBoeMy Ha3HAUEHUIO NPHUHIHU-
bl — OCHOBOIOJATaloIlue HIEU TocCy-
apCTBEHHOW [EeATEIbHOCTU, KOTOPbIE
BOIUIOMIAIOTCS B XKHU3Hb MMyTeM 3aKOHOT-
BOPYECTBA, MPABOPEATU3ANNN U TIPABO-
npuMmeHnenus. A.M. Komoanit otmeuaer,
YTO METOAOJIOTHIECKOE 3HAUCHNE TIPUH-
[UIOB 3aKJII0YaeTcs B TOM, YTO OHH
MTO3BOJIAIOT YEJIOBEKY ABUTATHCS B IIO-
3HaHWUH JIOOBIX SBICHUH, B TOM YHCIIE 1
MPAaBOBBIX, «HE HAYTaa», a pAIlHOHAIBLHO
U 0CO3HaHHO, C HCIIOJIb30BAHHEM OIIpe-
neneHHol metoposnoruu [4, c. 27]. Ilpu
sToM, obOpamaer BuuManue W.I1. Tapa-
COB, HOPMBI-IIPUHIUIBI TPHUHAICKAT
K KJIacCy METaHOPM, MPUMEHSIOTCS He
WHIWBUAOM WM YaCTHBIM JIUIOM, a TO-
CyAapCTBOM WM JOJDKHOCTHBIMU JIUIIA-
Mmu [2, c. 29].

Hcxonst W3 H3II0KEHHOTO, CUYUTAEM
HEO0OXOMUMBIM OIpPENeTSITh MPHHIIUITEI
NIeJIeTHPOBAaHNS OpraHaM MECTHOTO ca-
MOYIPAaBJIEHUS] TOJHOMOYHHA OpraHOB
HCIIOJTHUTENBHOHN BIIACTH KaK OCHOBHEIC
PYKOBOISIIIIE MJICM M 3aKOHONATEIBHO
3aKpeIUICHHBIC TIOJIOKEHUS, KOTOPBIC
OTpa)kaloT 3aKOHOMEPHOCTH M OIpe/e-
JISIIOT OCHOBHBIC HAMPABICHUS ACSITEIb-
HOCTH II0 NepepacipeneIeHuIo MOJIHO-
MOYMH MEXAy OpraHaMy HCIOJHH-
TEIHHOW BJIACTH M OPTaHAMH MECTHOTO
CaMOYIPAaBIEHUS C IIEJBI0 MOBBIIICHHS
3¢ (EeKTHBHOCTH ¥  PAIMOHAIBHOCTH
OCYIIECTBICHHS IMyOIMYHONW BIaCTH Ha
TePPUTOPHUATILHOM yPOBHE.

CucrteMa TPHUHIHIIOB JeNeTHpoBa-
HUsI OpraHaM MECTHOTO CaMOyTpaBle-
HUS TOJHOMOYUH OPraHOB HCIOJIHU-
TENbHOW BJIACTH UMEET Pa3HOyPOBHE-
BB Xapaktep. [ocymapcTBoBegueCcKoi
HayKoil BeIpabOTaHO MHOXECTBO KpH-
TepueB Kiaccu(UKAMKU IPUHIIMIIOB.
Oco0oro BHHUMaHHS, Ha HaIl B3IJIAM,
3aCITy’)KMBaeT KiIacCH(pUKAIM, MPeIIo-
xkenHas M.I1. TapacoBbIM, cOrmacHo Ko-
TOPO MPUHIIUIIBEI MOXKHO TTOJIPa3/IeITUTh

Ha: a) yHuBepcaibHble (oOIIenpaBo-
BbIe), 0) MeXIyHAapOAHBIE U KOHCTHTY-
IIMOHHbIE; B) MEXKOTpPACJIEBble U OTpac-
nesbie [5, c. 30]. Kpome Toro, yueHsl-
MU BBLIEISETCS TpyINna CHelHalbHbIX
NPUHIUIIOB MPaBOBOTO PEryJIUPOBAHHUS
KOMITETEHI[UM OPraHoOB MECTHOIO ca-
MOYTPAaBIEHUSI W OTACIBHO — TpyTIa
MPUHINIIOB [EJIETHPOBAHUS IOIHOMO-
ynii. Tak, ['B. ByOnuk Ha3biBaeT npuH-
UMl 32aKOHHOCTH, IE€MOKpaTH3Ma, ajib-
TEPHATUBHOCTH (TIpellycCMaTpUBAIOIIUH
pelIeHHe BOIPOCOB O JEJIErMPOBAHUU
MOJHOMOYHUI C HCIOJNB30BAaHHEM IBYX
ero ¢GopM — HOPMAaTHUBHOW M JOTOBOP-
HOMW), BO3BPAaTHOCTH JEJIErMPOBAHHBIX
MOJIHOMOYHH OpraHaM UCTIOJTHUTEIbHOMN
BiacTH [6, c. 7]. A.W. Paguenko pacmu-
pSeT 3Ty CHCTEMY TaKUMH HPUHIUIIAMH,
Kak JoOpOBOJIBHOCTH, 000CHOBAaHHOCTb,
OCYILECTBIIGHUE KOHTPOJIA pean3aluu
JIeJIETHPOBAHHBIX TOJTHOMOYHI, Bpe-
MEHHOCTH JieJiernpoBanus [3, c. 682].

Crnenyer OTMETUTb, YTO Ha3BaHHas
cUcTeMa BKJIIOYAaeT B ce0s NMPUHIIMIIBI,
HOCSIIME HE TOJIBKO 3aKOHOJATEIIbHBbIH,
HO M JOKTPHHAJbHBIH, a TaKKe yIpaB-
JIEHYECKUH Xapakrep, Oyaydw BbIpa-
0OTaHHBIMH HayKOW ITHUOO MPAKTUKOM
nyOnMYHOrO ympapieHus. B 3akoHO-
JATeNbCTBE YKpawHBI HEMOCPEICTBEH-
HO 3aKpEIUICHbl JINIIb HEKOTOpHIE W3
NPUHIONIIOB JE€JETHPOBAHHUS OpTraHaM
MECTHOTO CaMOYIIPaBJICHHUsS IIOJIHOMO-
YUl OpraHOB HMCIIOJHUTEIHHOW BIIACTH,
B YaCTHOCTH TaKHUE YHHUBEpCaJbHbIC
(oOmenpaBoBbIe) MPUHIUIIBI, KaK Bep-
XOBEHCTBO IIpaBa, 3aKOHHOCTb, IEMO-
KpaTusM, I'YMaHHU3M, PaBEHCTBO Iepes
3aKOHOM M IIp. PaccMoTpuM ux poib u
3HAYEHUE B MEXaHU3ME JeJIerHPOBAHHS
MOJTHOMOYHNH, OpPraHU3aI[uy U OCYIIECT-
BJICHUS IyOJIMYHOHN BIACTH HA TEPPHUTO-
pHATBHOM YPOBHE.

[TpuHINIT BepXOBEHCTBA IpaBa HO-
CUT HE TOJHKO YHHBEPCAIbHBIHA, HO H
KOHCTHTYLIMOHHBIH Xapakrep, Oyayuu
3aKperuieHHbIM B cT. 8 KoHcrutynuu
VYkpaunsl [1]. Ero neiicrBue pacnpo-
CTpaHSeTCsl Ha BCE OpraHbl rocynaap-
CTBEHHOHM BJIACTH, MECTHOTO CaMoO-
YIpaBIEHUS, MX JOJDKHOCTHBIX JIHIL.
Kax yxasan Koncrutynuonusit Cyxn
Vkpaunsl B cBoeM Pemennu Ne 15-pn
/2004 ot 02.11.2004 1., BEpXOBEHCTBO
npaBa TpeOyeT OT rocyaapcTBa €ro BO-
IUTOIICHHS] B TPAaBOTBOPUYECKYIO H IIpa-
BOIPUMEHHUTEIBHYIO JEeATEIbHOCTh, B
YaCTHOCTH B 3aKOHBI, KOTOpPBIE IO CBO-
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€My COJEpXKAHUIO JOJDKHBI OBITH IPO-
HUKHYTBl HJEAMH COLMAIBHOW CcIpa-
BEJIMBOCTHU, CBOOO/IBI, PAaBEHCTBA H T.[.
[7]. Ans nmenmerupoBaHUS MOJHOMOUYUN
KpaiiHe Ba)KHBIM SIBJISIETCS TO, YTO OHO
HE JIOJDKHO HOCHTbH XapaKTep caMOLEeIn
WM OCYLIECTBIATHLCS JIMLIb JJIS «Iepe-
KJIaJBIBAaHUS» OPEMEHH pEeIIeHHS TexX
WM WHBIX COIIMAJIbHO-KOHOMUYECKNX
3a/1a4 Ha OPTaHbl MECTHOTO CaMOYIIpaB-
neHus. [TaBHON LENbI0 AeIernpoBaHus
JOJDKHO SIBIATHCS obecrieueHue Hanbo-
Jee NOJHOH peann3aluu mpas, cBOOO,
3aKOHHBIX WHTEPECOB T'Pa)KAaH, MOBbI-
mieHre 3PPEKTUBHOCTH ACSITEIBHOCTH
10 UX XXU3HEoOecrneuyeHuo.

Kak ormeuaer C. lomoBarblii, co-
IJIaCHO HJiee BEPXOBEHCTBA IpaBa rocy-
JapCTBEHHYIO BJIACTh CIEAYET OCYIIECT-
BIISITH B COOTBETCTBHHU C MPABOM. A 3TO
03HAYaeT, 4TO AJIS OCYLIECTBICHUS MOJ-
HOMOYHMH OpraHaMu TOCyJapCTBEHHOI
BIIACTH W OpraHaMH MECTHOTO CaMoy-
MIpaBICHUSA HEOOXOIUMO «pa3pelieHHe
npasa [8, c. 1452]. Peanuszanus npuH-
LUIa BEPXOBEHCTBA IpaBa B Ipoliecce
JeNIErMPOBaHMs [TOJHOMOYHMH OpTraHOB
HCIOJHUTENIFHOW  BJIACTH  OpraHam
MECTHOTO  CaMOYIpaBJICHUs JOJDKHA
MPOUCXOANUTh HAa OCHOBAaHHUH IIOJIOXKE-
Hu# 4. 2 c1. 19 Koncturynuu Yxpaussl,
TJIe TOBOPUTCS O TOM, YTO OpPTaHBI TOCy-
ApCTBEHHOH BJIACTH M OPTaHBI MECTHO-
ro CaMOYTNpaBIeHHS, UX JOJDKHOCTHBIE
muma o0s3aHbl AEHCTBOBAaTh TOJNBKO Ha
OCHOBaHMHU, B NpeAesax IOJHOMOYHN
u crioco6om, npeaycMoTpeHHbIME KoH-
cTUTylueil YKpauHbl U 3aKOHaMU YKpa-
uHbI [1].

IIpunnun
cs1 OCHOBOH BepxoBeHCTBa mpaa. [lo
muenunio JI.M. TopOyHoBoOii, mcciaemo-
BaBUICH COACpIKAHUE U JIEUCTBUE ITO-
TO TPUHIUIA B JESTEIHHOCTH OPTaHOB
HCIIOIHUTENBHON BIIACTH, — 3TO IpPO-
IrpecCUBHOE  OOIECTBCHHO-NIPABOBOE
SBIIEHUE, MPU3BaHHOE CII0COOCTBOBATH
00IIeCTBEHHOMY HpOrpeccy, peanusa-
LMY OOLIEYEOBEYECKHX IIEHHOCTEH U
CTaHJIapTOB JIEMOKPATHYECKOIO IPaBO-
Boro rocyaapctsa [9, c. 21]. I. Bpeban
OTMEYaeT, 4TO 3JIEMEHTAMH HpPUHIHUIA
3aKOHHOCTH SBJISIETCS HE TOJNBKO 00s-
3aHHOCTH OPTaHOB JE€HCTBOBATH B COOT-
BETCTBHUH C 3aKOHOM, HO M 005[3aHHOCTH
MPOSBIISATE WHUIMATUBY ISl obecrede-
HHs BBEITIONHEHHs 3akoHa [10, c. 171].
CrnemoBaTeNbHO, NMPUHIUII 3aKOHHOCTH
TpeOyeT (HOPMHUPOBAHMS U pealu3aliu

3aKOHHOCTH SIBJISACT-
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JIeNIETMPOBAaHHbIX OpraHaM MECTHOTO
caMOyTIpaBJICHHS TIOJIHOMOYHH Ha OCHO-
BE U B IIpeieNiax AeHCTBYIOIIEro 3aKOHO-
JlaTeNIbCTBA, HO IPU 3TOM NPEJOCTaBI-
€T «IPOCTPAHCTBO» Ui 000CHOBaHHOU
WHUIUATUBHOCTH TIPU UX HCIOIHEHUH.
Opranel MECTHOTO CaMOYIIPaBICHUS
JOJDKHBI UMETh BO3MOXXHOCTH aJIallTH-
pOBaTh OCYLIECTBICHUE JI€IEerHpPOBaH-
HBIX MM OpraHaMH HWCHOJHUTEIbHOI
BIIACTH TIOJTHOMOYHI K MECTHBIM YC-
JI0BHAM. B KadecTBe MeEXIyHapogHO-
IIPaBOBOH TapaHTUH 3TO TpeboBaHHE
npeaycMoTpeHo 4. 5 ct. 4 EBponeiickoit
XapTHU MECTHOTO CaMOyIIpaBIICHHs, pa-
TUGUIUPOBAHHON MapiiaMEeHTOM YKpa-
unel 15.07.1997 r. [17].

OpHOI M3 COCTaBISIOIIEH MPUHIHU-
rma 3aKOHHOCTH, KOTOPYIO OTIENIbHBIE
YUeHBIE BBIACISAIOT B CAMOCTOSITEIBHBII
npuHou [11, c. 82], sBaseTcs mpuHIUI
ennacTtBa. OH TpeOyeT oOecnedeHus
€INHOHAMPABJICHHON JEesITeIbHOCTH Op-
raHOB rOCYAapCTBEHHON BIACTH M MECT-
HOrO CaMOYIPAaBJIEHUS B PaMKax 3aKo-
HOJIATeNbCTBA, a TaKXkKe o0ecrneyeHus
PaBHBIX TOCYZAapCTBEHHBIX TIapaHTUi
npy peanu3anuu nosnomounii. Cooiro-
JICHWE JIaHHOTO NMPHUHLUMA MPU JIeJerH-
pOBaHHUY MOJHOMOYUN OPTraHOB HCIIOJ-
HUATEIBHONH BJIACTH M HX pealu3aIun
IIperonaraeT JOCTIKEHHE U OpTaHaMHU
TrOCyJapCTBEHHOI BIAcTH, W MYHHUIH-
MajJbHBIMHA OpraHaMHu Iened W 3amad
€IMHOM TOCY1apCTBEHHON MOIUTHKH.

BaxHoe mnpuKiIazHOEe  3HaueHHE
UMEeT TpyIa ClHeNUalbHbIX MPHUHIH-
OB JIEJIETUPOBaHHUS OpraHaM MECTHOTO
CaMOYINpaBICHUA OTAEIbHBIX IOJHO-
MOYHI OpraHOB HMCIOJHUTEIBHON BIa-
CTH — NPHUHLUIBI pa3rpaHHYCHUs MOJ-
HOMOYMH, JeleHTpaau3anuy, QuHaH-
COBOTO M MaTepHaIBHOTO 0OecIeUeHUS,
MTOJIKOHTPOJIEHOCTH U TIOZOTYETHOCTH B
OCYIIECTBICHUH JI€IETUPOBAHHBIX MOJI-
HOMOYHH U Jp.

HeobxonmuMo OTMETHTH, YTO HPHH-
LUI pa3sTpaHUYCHUs NMOJHOMOYMH B Ha-
LIel cTpaHe He Halllesl CBOEro KOHCTHUTY-
LIUOHHOTO 3aKPEIJICHUs — TAaKOBOE, KaK
MIPAaBUJIO, UMEET MECTO B KOHCTHTYLIUAX
(benepaTUBHBIX IOCYIapCcTB KaK OCHOBA
(GYHKIIMOHAIBHO-KOMIIETEHIIHOHHOTO
pasrpaHUYEHUs] YPOBHEH rocyqapCTBEH-
HOU BIIaCTU. B eBponeickux yHUTapHBIX
CTpaHaxX 3aKpeIlUICHHE €Tr0 Ha BBICIIEM,
KOHCTHTYIIHOHHOM YypOBHE HE WMEeT
TaKOH aKTyaJlbHOCTH B CHIIy, C OJHOH
CTOPOHBI, €IUHCTBA TOCYIapCTBEHHOI

MOJIUTUKH, a C APYTOH, — FapaHTHPOBaH-
HOW aBTOHOMHUH MYHUIIMIIAJIbHBIX Opra-
HOB B PEIICHUH BOIPOCOB, OTHECEHHBIX
K ux BegeHuto. Kak npenycMoTpeHo 4. 2
cT. 4 EBpomeiickoil XapTUHU MECTHOTO
CaMOYIpPAaBJIEHUS, OpPraHbl MECTHOTO
CaMOYIpPAaBIICHUSI UMEIOT MOJIHOE MPaBo
cBoOOmHO pemaTh J000I Bompoc, He
WU3BATHIA U3 chephl UX KOMIETCHINH 1
pelIeHre KOTOpOro He MOPYYeHO KaKo-
My-nn6o npyromy oprany [17]. dns ot-
€4eCTBEHHOI MYyHHUIIMIAIbHO-IIPABOBOM
IIPAKTUKH HOPMAaTHBHOE 3aKpeIlICHHE
MIPHUHIMUIIA Pa3TPAHUYEHUS TIOJTHOMOYHH
uMeso Obl Ba)XXHOE 3HAYECHHUE C TOYKH
3peHHs YCTpaHEHHs HEeraTHBHBIX (ak-
TOB JAyONHPOBaHHUS MM KOHKYPECHLUH
KOMIIETEHIIUM MYHHUIMIAIBHBIX Opra-
HOB M MECTHBIX OPTaHOB HCIIOJTHUTEIb-
HOI{ BIacTH, B TOM YHCIIE ITyTEM JeJIEeTH-
pOBaHMS OTAEIHHBIX ITOJTHOMOYHI opra-
HOB HCHOJHHUTEIBHOHM BIIAaCTH OpraHam
MecTHOTO camoynpasieHus. Crpasen-
JUBOCTU Pajy CIeLyeT OTMETHTb, 4TO
IIpU JeHCTBYIOLIEH MOAEIH NPaBOBOTO
peryJIMpOBaHUS KOMIIETEHIIMH OPIaHOB
yOJMYHON BIACTU NMPHUHLUII pa3rpaHu-
YeHUsl IOJHOMOYMH paccMaTpuBaeTcs
KaK OJJHa M3 COCTABISIOIIMX MPHHIUIA
3aKOHHOCTH.

YKa3zaHHBIA NPUHLIMI TECHO CBS3aH
C TPUHIUIOM JAEUEHTpalIu3alii Bia-
CTH, OCHOBBIBasich Ha HeM. CymecTBo-
BaBIIasi B YKpawmHe IICHTPATM30BaHHAS
MOJIEJTh OPTaHU3aINU M OCYIIECTBICHHS
yOJUYHON BJIACTH B MOCIEIHHUE TIONbI
B XOJI¢ KOHCTHTYLHMOHHOW, aJMUHH-
CTPaTHBHOHN, MYHHUIMNAILHOH pedopm
[OJIBEPraeTcsi KOPEHHOMY Ipeodpaso-
BaHHIO, B TOM YHCJIE HA OCHOBE JJAHHOTO
npuHiuna. [IpuHIMN JeneHTpaiusa-
LMY Hamlen cBoe 3akperuieHne B Kon-
LUenuud  pedOpMUPOBAHHS MECTHOTO
CaMOYIPABICHUS U TEPPUTOPHAIBHOMN
OpraHHW3aluy BiIacTu B Ykpaune [18], a
Taxke MperyCMOTPEH IMPOEKTOM 3aKoHa
Vkpaunsl «O BHECEHUM H3MEHEHHH B
Koncturynuro YkpauwHBl (B 9acTH Je-
LEeHTpanu3anuu Bractuy (per. Ne2217a)
[16] B xauecTBEe OZHOrO U3 PYKOBOISA-
IMX Hayal aJMHHUCTPATHBHO-TEPPH-
TOPHAJILHOTO YCTPOWCTBA rOCyIapcTBa.
JlenerupoBaHue MOJTHOMOYHI BBICTyIA-
€T OJHUM M3 CHOCOOOB JELEHTpaIn3a-
LMY BJIACTU HapsAy C Mepenadeil yacTu
COOCTBEHHBIX TIOJTHOMOYHII OpraHOB
HCIIOTHUTENBHON BIACTH B COOCTBEH-
HYI0 KOMIIETEHIUI0O MYHHIUIAIHHBIX
OpraHOB, KOTOpHIE HE IMOAYWHEHBI HM.

[To ciosam A.M. HukoHuyka, UMEHHO
JEEHTPaln3alks BBICTYNIaeT OJHUM
U3 CrIoco0OB ONTHUMM3ALUU TOCyAap-
cTBeHHOro ympasinenus [12, c. 5]. Ha
OCHOBAHMHM 3TOT0 NPUHIUIA BEKTOP Je-
JIETHPOBAHUS TOJHOMOYHMH MMEET ILeH-
TPOOCIKHBII XapakTep, HalpaBJICHHBII
Ha ycuieHHe (QYHKIHOHAIbHO-KOMIIE-
TEHIMOHHON cocTaBidooLe craryca
MYHHIHIIATBHEIX CTPYKTYp. B coBpe-
MEHHBIX YCJIOBHSX IE€pPexo/ia OT LIEHTpa-
JIM30BaHHOW MOJEIN OpPraHM3aluH IIy-
ONMYHOW BJIACTH K JAELEHTPAIU30BaH-
HOI1 ocymiecTBiIsieMas MyTeM AeNerupo-
BaHUs IOJHOMOYUH [ELEHTpaln3amnus
TOCyJapCTBEHHOH BIIacTU BBICTyHaeT
ckopee crocobomM GopMHPOBAHUS TOTO
o0beMa IOJHOMOYUH MECTHOTO CaMo-
YIpaBlIeHUs, KOTOPBII JOJDKEH MpUHA-
JIeXaTh €My B COOTBETCTBHHU C IPHUHIN-
IOM CyOCHAMAapHOCTH.

Crarest 143 Kouctutymum VYkpa-
WHBI 3aKperuisieT NPUHIUIB MaTepu-
anbHO-(puHAHCOBOro obecrnedyeHus H
MOJKOHTPOJIBHOCTH OpPraHOB MECTHOTO
CaMOYIpPAaBIEHUS  COOTBETCTBYIOLINM
opraHaM HCIIOJIHUTEIbHON BIACTH MpPH
OCYILIECTBICHUHM UMU JAEIErHPOBaHHBIX
nonHomountii [ 1]. [Ipunumast Ha cebs no-
MOJHUTENbHBIE 0053aTeNbCTBa, OTBET-
CTBEHHOCTh W YIPaBICHYECKUE PHCKH,
OpraHbl MECTHOTO CaMOYIIPaBICHHSA
MOJIB3YIOTCSl IIPABOBBIMHU, OpTraHU3aIM-
OHHBIMH W MaTepHaJbHO-(QUHAHCOBHI-
MH TapaHTUSAMH HaJuiexaiiero obecre-
YEHHs] BBIMOTHEHMS JAEJIErHpOBAHHBIX
noaHoMouuit. VIM 10JKHBI OBITH TIpeo-
CTaBJIEHBl HEOOXOMMBbIE KaJpOBbIE, HH-
dbopmanmonnsle, OrmKEeTHO-PHHAHCO-
BbI€ M JPyTHe pecypchl, HEOOXOAMMBIE
IUISL OCYLISCTBICHUS JAENerHpOBaHHBIX
noaHoMouni. Peanusys Takue mosiHO-
MOYHS [0 PEUICHWIO TeX WM WHBIX 3a-
J1ad TOCYAapCTBEHHOW MOTUTUKHU, MYHHU-
[UNATbHBIE OPTaHbl OTBETCTBEHHHI 3a
IpOJeNIaHHY0 PaboTy M JOCTHUTHYTHIE
pe3ynbTaThl YNpaBICHUYECKON JesATelb-
Hoctu. Ilpu 3TOM oOCyIIEeCTBIsEMBbII
YHOJIHOMOUYEHHBIMHU FOCYJapCTBEHHBIMH
OopraHaMu KOHTpOJIb B Ooiblueil Mepe
JIOJDKEH ObITh OPMEHTHPOBAH Ha pealu-
3alMI0 KOppeKTupyomeid GpyHkuuu. 3a-
KOHO/IaTeIbHO JOJIKHBI yCTaHABIUBATh-
Cs KOMIIEHCAlMOHHBIE OPraHMU3aHOH-
HO-TIPAaBOBBIE MEXaHH3MBI, IpeaycMa-
TPHUBAIOLINE YCTPAHEHHUE HENOCTATKOB
YIPaBJIECHUS U MPEIOCTaBICHUE JOTOI-
HUTENBHON YIPaBIEHYECKOH ITOMOIIH
OpraHaM MECTHOIO CaMOYIIPaBICHUS



[IPU HEHAJUIeXkKAalleM MCIIOJHECHUH Jee-
TMPOBAaHHBIX MTOJHOMOYHH 0€3 MX HeIlo-
CPEICTBEHHOTO U3bATHUS.

Ocoboe MecTo B IIPaBOBOM peTy-
JUPOBAHUU JICJIETHPOBAHUS OpraHam
MECTHOTO CaMOYIPAaBJICHUS OTACIbHBIX
MOJHOMOYHUIl OPraHOB MCIIOJHHUTEIb-
HOM BJACTH 3aHMMAIOT MEXIyHapoa-
HBIC HOPMBI-IIPUHIHUIBI, B YaCTHOCTH
ycraHaBnuBaeMble EBpomneiickoil xap-
THeH MecTHOTro camoympasieHus [17].
B kadecTBe TaKOBBIX CileoyeT Ha3BaTb
HNPUHIUIB CyOCHINAapHOCTH, IPOIOp-
[UOHAJIBHOCTH, HOJHOTHI M HCKIIOYH-
TENbHOCTH MOJTHOMOYHIA.

[MpuHIUn cyOocuanapHOCTH OIpee-
JSeT HEeoOXOIMMOCTbh OCYILECTBICHHS
nyOMUYHBIX TOJIHOMOYHMH IpEHMYIIe-
CTBCHHO TEMH OpraHaMu, KOTOPbIC UMe-
0T Hamboyee ONM3KUE CBA3U C Tpaxk-
naHaMmM. PasrpaHuueHue NOJIHOMOYHUI
MeX/y OpraHaMy MECTHOTO CaMOyIIpaB-
JICHHUS PAa3UYHBIX TEPPUTOPHAIBHBIX
YPOBHEH [OJKHO OCYIIECTBIATHCS HE
TOJBKO Ha OCHOBE CYOCHIMAapHOCTH,
HO U C y4eToM 3((EKTUBHOCTH U JKO-
HOMHUYHOCTH HX peanu3anuu, Hauboiee
MOJTHOTO  YJOBJETBOPEHHS IOTPEOHO-
CTel W WMHTEPECOB TEPPUTOPHAILHBIX
oOmuH. TIpuHIMIBEL JeleHTpaTU3aH
BJIaCTH U CyOCHIMApHOCTH, XapakTe-
pu3ys pasHble, IO CYTH JaXke «BCTped-
HBIE», MPOLECCH (OPMHUPOBAHUSI KOM-
MeTEHIIN MECTHOTO CaMOYIIpaBJICHHUS,
BMECTE C TE€M HallpaBJICHBI Ha oOecre-
YEeHUE €€ MOJIHOThI, HCKITIOYUTEIbHOCTH
u >¢dexTuBHOCTH. B mpomecce nmene-
TMPOBaHUS TOJIHOMOYHH, KaK PYKOBO-
Jsliee Havyajlo UX IepepacrpeleseHus,
HNPUHIUI CyOCHIUapHOCTH IIpearoia-
raet NpUONMKEHUE OpPraHU3aluOHHO-
[IPaBOBOrO MEXaHU3Ma MPEIOCTABICHHS
aJIMUHUCTPATUBHBIX YCIYr K HX IIO-
TpeOuTensiM. A ciemnoBaTeabHO, TPeOy-
€T YydYeTra COIHAIbHO-IKOHOMHYECKOM
crenuUKH TepPUTOPUH, 0OecTedeHHs
MTOJIOKUTEIBHOTO YKOHOMHYECKOTO 3(-
(exTa U HKOHOMHUM IyOIMYHBIX pecyp-
COB, IIOCKOJIbKY B INPOTHBHOM Cly4ae
peayn3anus TakMX Xe MOJHOMOYHIl ro-
CyIapCTBEHHBIMH OPTaHaMH MOXET Tpe-
6oBarh ropasao 0onbUIMX 3aTpar (MaTe-
pHAJIBHBIX, YEIOBEYECKUX, BPEMEHHBIX )
[13, c. 60].

IMpuHOMI ~ TPONOPLUHUOHAIBHOCTH
ompezenser, 4To 00beM (UHAHCOBBIX
pecypcoB OpraHoB MECTHOTO CaMmo-
YIpaBlIeHUs] JOJDKEH COOTBETCTBOBATh
MTOJTHOMOYHSIM, TIPEAOCTAaBIEHHBIM MM

KOHCTUTYLIMEH WM 3akoHOM. M3meHe-
HUE KOMIIETEHIIMM OpPraHOB MECTHOTO
CaMOYIPAaBIEHUS MOXET HMETh MECTO
TOJIBKO C OJHOBPEMEHHBIMU COOTBET-
CTBYIOIIMMHU M3MEHEHMSIMH B paclpe-
neneHu (UHAHCOBBIX pecypcos. JlaH-
HBIE IIOJIOXKECHHSI BBICTYHNAIOT Ba)KHOM
rapaHTHell MarepHalbHO-(HHAHCOBO
CaMOCTOSATEJIBHOCTH MECTHOTO CaMo-
yOpaBleHUs, IOITOMY  yCTaHaBIIHU-
BalOTCS OTHEIBHBIMH  €BPOIEHCKIMHU
rocygapcTBaMM Ha KOHCTUTYLHHOHHOM
ypoBHe (cT. 167 Koncturyuuu Iloms-
i, cT. 72-24 Koncrutyuun ®@pannun).
Kaxk yxassiBaer U.B. 303yns, npuHIun
MPONOPLUOHAIBHOCTH  MOApa3yMeBa-
€T M OpraHM3alMOHHBIE TPeOOBAaHUS K
JIEJIETUPOBAHUIO TTOJIHOMOYHMH OpraHam
MECTHOTO CaMOYIIPaBIEHUS — AEHCTBHSA
U PELICHUSI STUX OPTaHOB JOJDKHEI OBITH
CBOEBPEMEHHBIMH, PAalUOHAIBHBIMH H
HalIpaBIeHHBIMH Ha JOCTI)KEHHE 00-
mei nenn neneruposanus [13, c. 60].
Ilpumenenne »xe MaHHOTO MNPHUHIMINA
CIIOCOOCTBYET, BO-NEPBBIX, HYETKOMY
OTPEAENECHUI0 1IeNIN JAeIETHPOBAHMUS,
BO-BTOPBIX, JA€T BO3MOXXHOCTh OIIpe-
NIeNUTh, KTO Haubosee 3pPEeKTUBHO U B
KpaTdalIIne CpOKU CMOXKET BHITIOTHHUTD
MOCTABJICHHYIO 3aady.

B oreuecTBeHHOM 3aKOHOTBOpUE-
CKOM TIpollecCe paHee NpeArpUHUMA-
JIUCH TOMBITKY 3aKPETHTh CHEIHaTbHBIE
NPUHIONIE  JEJIETHPOBAHUS  ITOJIHO-
Mounii. Tak, mpoekT MyHHIHMNIAIBHO-
ro xoxekca YkpauHbl (per. Ne 6287 ot
13.12.2000 r.) B cT. 224 mpemycmarpu-
BaJl TPUHLUIBL 3aKOHHOCTH; COYETa-
HUS 00IEroCyJapCTBEHHBIX U MECTHBIX
UHTEPECOB; CyOCHIMApHOCTH; 3ampera
cyOnenerupoBaHus MOJTHOMOYHUM; 3KO-
HOMHYECKOW 1enecooOpasHocTH; (u-
HAHCOBOTO W MaTepHalIbHOro obecie-
YEHUS BBHIIOTHEHUS JACIETHPOBAHHBIX
MOJTHOMOYNH; OTBETCTBEHHOCTH, IIOA-
KOHTPOJIBHOCTH M IOJOTYETHOCTH 3a
BBITIOJTHEHHUE JI€JIETHPOBAHHBIX ITOJIHO-
MOYMH; TOOPOBOJIBHOCTH BBINOJHEHUS
JIeJIETUPOBAHHBIX TTOJIHOMOYHMH, KpoMe
MOJHOMOUYHNH, J€JIETHUPOBAHHBIX 3aKO-
HOoM [14].

AHanu3 TOPeaNoKEeHHOW CHUCTEMBI
HNPUHLIMIIOB TIO3BOJSET KOHIENTyalb-
HO COITIaCHTBCS C HEH C ydeToM psima
3amedanuii. Tak, T0OPOBOIBHOCTH BBI-
MOJTHEHUSI MOXeT OBITh peaan3oBaHa
MU WCIOJIB30BAaHUM JIUIIE JOTOBOPHO-
ro crnocoba JeIeTUpOBaHMUA OpraHam
MECTHOTO CaMOYTPaBIEHHUS OTIEIbHBIX
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IIOJIHOMOYUI OPTaHOB MCIIOJIHUTEIbHOM
BiacTU. YOSXK/CHbI, YTO BBEJICHHE €TI0 B
OTEUECTBCHHYIO MYHHIUIAIbHO-IIPABO-
BYIO NPAKTHKY SIBISETCS BAXHOW U He-
00X0aUMOM Mepol JeleHTpalIn3aluu
BJACTH M ONTHMHU3ALUM pacperene-
HUS MOJTHOMOYUH MEXIY YPOBHSIMH €€
TEeppUTOpPHATBHON opraHm3anuu. Kpo-
M€ TOTO, Ha Hall B3IJISI, CIETyeT pac-
OIUPUTh YKa3aHHYI0 CHCTEMY TaKUMH
MPUHINIIAMH, KaK: allbTepHaTUBHOCTH
(menermpoBaHue Ha OCHOBE JIOTOBOpa
WM 3aKOHA); BPEMEHHOCTb JeJIeTHPOBa-
HUS; TPONOPIMOHAIBHOCTh MaTepHallb-
HO-(DMHAHCOBBIX PECYPCOB; IPHHIUII
JOTIOJIHUTENBHOCTH:  JIeJIeTHPOBaHHbIC
MTOJTHOMOYHUSI HE JOJDKHBI HPEHSATCTBO-
BaTh UCIIOJIHEHHIO COOCTBEHHBIX MOJHO-
MOYHH OPraHOB MECTHOTO CaMOYIIpaB-
JeHWs; TPUHOWI y4eTa WHTEPECOB
HaceJIeHNs] MyHHIUITAIBHEIX 00pazoBa-
HUW: JeNerupoBaHUE ITOJIHOMOYHN He
IOJDKHO HapymiaTh INpaBa W 3aKOHHBIE
HHTEPECHl I'PaXkJaH.

BriBoabl. CoBpeMeHHas OpraHu-
3alusl BIACTH B YKpamHEe HaXOIUTCS
Ha JTarne MOJEPHU3ALMH, HO BCE elle
OCTaeTcsl JajJeKod OT CTaHIapTOB Je-
MOKpPaTHYECKUX TOCYIapCTB, MHpeayc-
MaTPUBAIONIUX IOJHOBIACTHOE MECT-
HOE camoyrnpasieHue. DPPEeKTUBHOCTD
MpaBOBOW MONUTHKH B cdepe merne-
TUPOBAaHUS OpraHaM MECTHOTO CaMo-
YIpaBIEHUSI OTIEIBbHBIX IOTHOMOYHI
OpraHOB HCIIOJTHUTEIBHOW BIACTH HE
MOXeT ObITh obecrieueHa 0e3 YETKOH
KOHIIETITYaJIbHON 0a3bl BCeil MpaBoOBOit
OCHOBBI JICJIETMPOBAHUs, pOJIb KOTO-
pO¥ BBHINOJIHAIOT NMPaBOBbIC NMPUHLUIIBL.
[IpuHUUIBI  JeNerupoBaHUsl OpraHam
MECTHOTO CaMOYIPAaBICHUS OTIENBHBIX
[IOJTHOMOYUH OPraHOB HCIIOJIHUTEIb-
HOW BJIACTH MOXXHO OIIPEACIHTh Kak
OCHOBHBIE PYKOBOASIINE HAEH U 3aKO-
HOJZIaTeJIEHO 3aKPEIUICHHBIE MTOJIOKEHHUS,
KOTOpPBIE OTpPaXKaroT 3aKOHOMEPHOCTH U
OTIPEEISIIOT OCHOBHBIE HAIPaBICHUS
JESTEeIbHOCTH IO IepepacIpeeseHHIO
ITOJTHOMOYUH MEXy OpraHaMu HCIIOJ-
HUTEIBHON BIACTH M OPraHaMH MECTHO-
r0 CaMOYIPAaBJICHUS C IEJbI0 MOBbIIIe-
HUs 3)PEKTUBHOCTH ¥ pPALMOHAIBHO-
CTHU OCYIIECTBJICHUS MyOIUYHON BIACTH
Ha TEPPUTOPHATIHLHOM YPOBHE.

Ponb mpUHLMNOB MpH AeIETHPOBa-
HAW W OCYMECTBICHUH IOTHOMOYHI
opraHaMH MECTHOTO CaMOYIIPaBICHHUS
OTIpeZEINsIeTCS TE€M, YTO OHHU: a) BBICTY-
MMaloT OPUEHTHPOM B HOPMOTBOPUYECKOI
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JEeSATENbHOCTH, TO03BONSISI COBEpPIIEH-
CTBOBaTb 3aKOHOAATENbCTBO IO BO-

IpocaM KOMIIETEHIIUH MECTHOIO CaMo-
ympasieHus [15, c. 39]; 2) onpenensroT
MOPSAOK paclpeieseHus] U/Wiin pasrpa-
HUYCHUS IOJTHOMOYHUI MEXy OpraHaMiu
MECTHOTO CaMOYTIPaBJICHUS U OpraHaMiu
roCyJapCTBEHHOM BIJIACTH M AJTOPUTM
B3aUMOJICHCTBUS MEXIy AITHMH Opra-
HaMu; 3) MO3BOJIIOT YETKO OINPENeIUTh
00beM, Ipeaensl MOTHOMOUNN KaXI0To
W3 OPTaHOB BIIACTH.

[IpuHIMIEBI AeTernpoBaHHs OpraHaM
MECTHOTO CaMOYIPAaBIEHUS OTAEIbHBIX
MOJIHOMOYMH OPraHOB UCHOJIHUTENBHOM
BIACTH JOJDKHBI IpelyCcMaTpUBATbCs
CIlelUaIbHBIM 3aKOHOJATEIbCTBOM, B
KOTOPOM 0c000e 3HaueHHe npuodpeTa-
€T 3aKOH O JACJIECTHPOBAaHUU IOJIHOMO-
YUl OpraHOB TOCYJAapCTBEHHOHN BJIACTH
U OpraHOB MECTHOI'O CAMOYIIPABJICHUS.
Kpome TOro, ycoBeplieHCTBOBaHUIO
MpaBOBOH TIOJIMTHKH B OJTOH cdepe
Oyzer cmocoOcTBOBaTh W yTOUYHCHHE
KOHCTHTYIIHOHHO-TIPABOBBIX OCHOB [€-
JIerupoBaHusl TMoaHoMouuil. M3yueHue
mpobjeM TPaBOBOTO PEryIUPOBaHHA
JeNeTUPOBaHUsl OpraHaM MECTHOTO ca-
MOYIPABJIEHUS OTIEJIBHBIX MOJHOMO-
YUl OPraHOB HUCIIOJHUTENIBHOW BIIACTH
MOXKET OBITh NMPEAMETOM JalbHEHIIETo
HAay4YHOIO UCCIENOBaHUsA.
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WCTOPUYECKMITI AHAJIN3 IPABOBOI'O OBECHEYEHMS
3AIIMTHI OBIIECTBEHHOI MOPAJTA

Haraass HOBUILIKAS,

KaHJHUJAT IOPUINYECKHUX HayK, TOLEHT KadeIphl TpaXkIaHCKOTO NpaBa H Ipolecca
VYHUBepcUTeTa TOCyIapCTBEHHON (PHCKANTBHON CIYXObI YKpauHbI

Summary

In article was analyzed the legal framework of state bodies’ activity oriented on protection of citizens from negative information.
On basis of this analysis was determined and characterized main stages of formation of public morals legal protection in information
sphere and unveiled the linkage between development of information sphere and protection of public morals.

Key words: public morals, information product, legal framework, protection of public morals, information sphere.

AHHOTaIUA

B cTaThe Ha OCHOBE aHaJM3a ACATEILHOCTH OPraHOB FOCYNApPCTBA U COOTBETCTBYIOLIEr0 HOPMATUBHO-IIPABOBOIO 00ECHIEUCHUS
(YHKIMOHMPOBAHHS STHX OPraHOB IO 0OCCIICUSHHUIO 3alUTHI IPAXKIaH OT HEraTUBHOW MH(OPMAIIMH OIIPE/IeNICHbl H 0XapaKTepHU30Ba-
HBI OCHOBHBIE 3Tambl (JOPMUPOBAHHS [IPABOBOTO 00ECTICUSHHMsI 3aIIUThI OOLIECTBEHHOW MOpai B HHPOPMAIIMOHHOU cdepe, a TaKkKe
YCTaHOBJICHA B3aUMOCBSI3b IIpoLiecca Pa3sBUTHs HHPOPMALMOHHOM cepbl U 3alUThl 00IIECTBEHHONH MOpAIH.

KiioueBble c1oBa: o0miecTBEHHAsI MOpPab, HH()OPMAITMOHHAS IPOAYKIIHS, TIPAaBOBOE 00ECIIEUCHHE, 3alUTa O0IECTBEHHOH MO-

panu, nadopmannoHHas cdepa.

I IOCTaHOBKa npodjaembl. Bo-
[IPOCHI 3aLUTHl 00OIIECTBEHHON

MOpaJH He SBIIAIOTCS HOBBIMU I YKpa-
uHbl. Vccnenys oOiecTBeHHbIE OTHOIIIE-
HUSI, HOPMAaTUBHO-TIPABOBBIE AKTHI pa3-
JIMYHBIX 110X, TOCYJapCTB C Pa3INIHBIMU
(opMaMu TpaBIECHUSA, B Pa3HOE BpPEMs
BCTPEYaeM MHOTO CCHUIOK OTHOCHTEIBHO
TIOTIBITKY TIPEAYTIPeauTh, yoepedb, Mmpo-
THUBOAEHCTBOBATh BIIMSHHUIO HETATHBHBIX
HCTOYHHKOB WH(OpPMAlMU Ha CO3HAHUE
OOJIBIIMHCTBA TPAXKJaH.

AKTyaJlbHOCTb TeMbl HCCJIEJ0Ba-
Hus. PaccmarpuBas 1aHHBIE aCIIEKThI, MbI
YBUAETU MHOTO B3aMMOCBSI3aHHBIX MEX-
Iy coboil mpoueccoB, JOKa3bIBAIOIINX
OCHOBHYIO MIEI0 00ECIICUeHHUs TPOTUBO-
JIEWCTBUS HETAaTUBHOMY BIHSHHIO HH(OP-
Marmu, obecriedeHuss GopMupoBaHus 00-
IIECTBCHHOW MOpalH TpakaaH, (OpMH-
POBaHHS OTIPEIETICHHON HJIC0IOTHUECKOM
aTMocdepsl KOHKPETHOTO TOCYIapcTBa B
OIpe/IETICHHOE BpeMsl.

AKTYaJIbHOCTH HCCJIeIOBAHMS.
B cBs13u ¢ ocTpoTOol yKazaHHBIX IpoOiieM
BOIIPOCAM HCCIICIOBAHUI IPABOBOTO 00e-
CIICUCHUS 3alUThl OOIIECTBEHHON MOpa-
J¥, OMpPENENIEHUI0 OCHOB TOCYNapCTBEH-
HOTO YIpaBieHUs B HH(OpPMALMOHHON
cdepe mocesIIeHbl pabOThl TAKUX OTeYe-
CTBEHHBIX W 3apyOeKHBIX YUYEHBIX, KaK
B. Koctunkwuii, 1. I'erbMan-IIaTKOBCKAS,
M. Ilanos, Il. PabunoBuu, A. CkakyH,
H. Ipeimxan.

Leas craTbu — ONpPENETUTH U OXa-
pakTepu30BaTh OCHOBHBIE ATambl (op-
MHUpPOBaHHS IPAaBOBOro oOecreueHHs
3alIUThl OOLIECTBEHHOW MOpalud B HWH-
dhopmanroHHo# cdepe U BBIICHUTH B3a-

HMMOCBSI3b IIpOIIecca pa3BUTHUS HH(OpMa-
UOHHOW c(epsl C 3aIUTON 00IIeCTBEH-
HOIl MOpaJIn.

H3n0:xeHne 0CHOBHOTO MaTepuaJa.
ToBopuTh O crienMaNIBHBIX 3anpeTax WK
aJIMMHUCTPaTUBHBIX OpraHax IPOTHBO-
NEHCTBUSI HEraTMBHOW WH(OpMALUU B
JIOrOCY/IapCTBEHHOM MHpE, OXKAaIyH, HET
HeoOxoaumocTH. OHAKO elle cO BpeMeH
(hOpMHPOBaHHUS PaHHUX PEIUTHH K HaM
JOLLTK pa3Hble (GOopMBI OrpaHUYeHHil U
3arpetoB. O4eBUAHO, YTO (HOPMUPOBAHNE
HIC0JIOTHN Ka)KAOTO KOHKPETHOTO WHIIH-
BUyyMa PaHHHUX OOIIECTB IPOUCXOIUIIO
Ha TeX IpHUMepax, HCTOPUSIX, yCTaHOB-
JICHHBIX 3ampeTrax, KOTOpbIC HaBs3bIBa-
JIMCh OIPE/ICJICHHBIMU OOIIECTBEHHBIMU
OTHOLIECHUSAMH B JIOBOJIbHO OTpaHHYEH-
HOM apeajie OOMTaHHUs.

OIHKM M3 IEPBBIX JOKYMEHTOB, KOTO-
PBIf YETKO OIPEISITIII U 3aKPETHI ITPaBo-
BbIE MOJIOXKEHUS 3AIIUTHI OOIIECTBEHHOM
MOpaji Ha TEPPUTOPHH HAILIETO COBpE-
MEHHOTO TOCyAapCcTBa, CTal COOPHHUK CO-
6opubIX pemennii «Crormasy [1]. B atom
JIOKyMEHTE OIIpENeNIeHbl Te AESHHS, KO-
TOpBIE B MOCIEIYIONIEM MO IPHUBECTH
K HOJIHOMY MOpPaJIbHOMY YNajaKy oOiie-
CTBEHHOTro cTpos. IIbsHCTBO M pa3Bpar
OPUBOJMIM M K JIPyTMM HPECTYITHBIM
JCUCTBUSAM, yTPauMBalach PYKOBOJSILAS
POJIb LIEPKBH.

Ilepnon mnpaBnenus uaps Ilerpa 1
ObL1 oTMeueH pedOpPMATOPCKUMHU Hjes-
MH U 3HQUUTEIbHBIMH HAayYHBIMH HCCIIE-
noBaHuaMu. OIHAKO TPOTHUBOAEHCTBHE
KOHCEpBaTUBHO HACTPOCHHOW IIEPKBH
NPUHYXIAJI0 K HPHHATHIO HOPMATHBHBIX
JIOKyMEHTOB, KOTOpbIE B Hallle BpeMs

MOKHO JIOCTaTOYHO HEOIHO3HAYHO KOM-
MEHTHpPOBaTh. 5 okTs10ps 1720 Mo pacmo-
psoxenuto naps INerpa I 6b11 mogrorosieH
CCHAaTCKMH YyKa3, KOTOPBIM BBOAWJIACH
o0s3aTenbHas LICH3ypa BCEX PEIMIHO3-
HBIX KHUT. O0S3aHHOCTb 110 POBEJCHHIO
Takol paboThl OblIa BO3JIOXKEHA HA Jy-
XOBHYIO KOJUIETHIO. JlaHHBIM JIOKyMEHTOM
BBOJMJICSL IIEHTPAJIM30BAaHHBIA TOPSIOK
OCYMLIECTBIECHHs KOHTPOJIS HaJl BBIITYCKOM
penuruo3Hoi nureparypsl. OcobeHHO-
CTBIO JIAHHOTO JOKYMEHTa U MOpsAaKa
OBLIO TO, YTO K PELEH3UPOBAHUIO HPH-
BJIEKAJIHCh CBETCKHE JIULIA.

Boo01e, BopocaM KHHUTOINEYaTaHUs
U PACIpOCTPAHCHUs 3HAHWH, BBIITYCKY
TIEPBBIX MEYATHBIX CPEJICTB MACCOBOH MH-
¢dopmaru — raset uaps [lerp 1 ynmemsn
3HaYMTEIbHOE BHUMaHMe. Kak ormewan
A1O. Kupuenko, Bo BpeMs MpaBieHUs
nepBoro poccuiickoro ummeparopa (Ile-
Tpa I) mpousouuio pasaeneHue LEH3YpbI
Ha CBETCKYI0 U JIyXOBHYy0. Pemaromum
oIaroM K WHCTUTYIHOHAJIU3ALUH CBET-
CKOM IIeH3YpBI CTajo co3nanue B Mockse
OTJICIBHOTO TOCYJAPCTBEHHOIO OpraHa —
W3orpaduueckoii manarsl, Ha KOTOPYIO,
COINIACHO MMIIEPaTOPCKOMY YKasy, BO3JIa-
rajcs KOHTPOJIb 32 U3/1aHUEM IOIYJISIPHO-
TO B HapoJie IOMOPHCTHYECKOTO JKypHala
«JIybox». DTOT yKa3 (akTHUeCKH U 03-
HaMEHOBaJ COOOH Ha4ano CTAaHOBJICHUS
3aKOHOJIATeNbCTBA B cepe neH3ypsI [2].

ITocne cmepru Ilerpa I HacTynun ne-
puon 6omnee nMuOEPaTbLHOTO OTHOIICHHS
BJIACTH K BOIIPOCaM KOHTPOJIS HaJ KHU-
roneyaranueM. B 1743 ykazoM napuisl
Ennzasers! IleTpoBHBI ObUI OnpeneicH
MOPSAAOK TOCYIapCTBEHHOTO KOHTPOJIS
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3a KHUTONlEYaTaHWEM IyTeM paclpeje-
neHus QyHKUMH MEXAy CBETCKHMMHU M
PEJIMTHO3HBIMU yupexAeHUsIMH. Takas
CHUCTEMa TOCYIapCTBEHHBIX OPraHOB
Jlajia BO3MOXHOCTb Pa3/ieIuTh BIUSHHUE
LEPKBH U CBETCKMX OpPraHOB Ha MpO-
LECCHl PAa3BUTHUSI KHUIOIICUATaHUs, pac-
MPOCTPAaHEHHE MEYATHBIX M300pakeHUH
U, B IICJIOM, Pa3BUTHS, CO3aHUS U pac-
npocTpaHeHuss HHQOpMalUWu, 3HAHUIA,
Hayku. TeM cambIM Oblia ompeselicHa
CHUCTEMa OpraHOB TIOCYNapcTBa, KOTO-
pble HaJesuIuch GyHKIMEH IeH3ypHOro
rOCYIapCTBEHHOTO OpraHa M JIOJDKHBI
ObUTH O0ECHEeYnuTh HaANeKAIUH ypo-
BEHb 3alIUTHl OOLIECTBEHHOH MOpau
rocyiapcrsa, He JONYCTUTh B IeyYaTh
MIPOU3BEACHUII, MOJCTPEKAIOIUX K He-
MMOBHHOBEHHUIO, K pa3Bajy rocyaapcTaa,
MoOyKIAIOIMNUX K CBEPKCHHUIO MpaBs-
LeH IUTHL.

Hensrit psn nokymentoB 1797, mox-
MUCaHHBIX UMIIeparopoM [lasnom I, ObuH
MIOCBSIIEHBI IeJly PAa3BUTHUS LICH3YPBI, YT-
BEPIKJCHHIO COOTBETCTBYIOIINX LITATOB U
o0ecIedeHHI0 TOCYIapCTBEHHOTO COJIep-
JKaHHe yupexaeHuil. Bmecre ¢ Tem ycra-
HaBJMBAJICI M JKECTKUH KOHTPOJb Haj
JeATeIbHOCTBIO 1eH30poB. Emie oaHuM
9JIEMEHTOM KOHTpOJISI HaJ| KHUroredara-
HHEM CTajia INpoleaypa 00s3aTelbHOM
PACCBUIKH KHHT, a 33 Ka)XIblil HelpUCIIaH-
HBIIl DK3EMIUISIp KHUT ObLI YCTaHOBIICH
wrpad B ACCATHKPATHOM pa3Mepe LCHBI
KHUrH. DaKTHYECKH AaHHAs MPOIeaypa
COXpaHWIACh U B Halle BpeMs, CEroiHs
TaKKe CYIIECTBYET ONpPE/AENICHHBII nepe-
YeHb OMOIHOTEK, B KOTOPHIE B 00sI3aTelb-
HOM TOPS/IKE HAPaBJISIOTCS SK3EMILISPBI
HareyaTaHHbIX KHUT. TOJBKO LENb 3THX
pacchuIOK M3MeHMIIack. B noknazne napro
o cosmanun Pans3uBunoBckoit LleH3ypbl
0TMEYaNock, 4To B cooTBeTcTBHU ¢ Lap-
CKHM yKa3oM 22 okTsi0ps 1798 611 cos-
JlaH aJIMHUHHCTPATHBHBII OpraH ¢ ormpe-
JICTICHHBIM IITATOM U COOTBETCTBYIOIIUM
rOCYIapCTBEHHBIM  (pUHAHCHPOBaHHEM
[3]. Tak, ObuTa BBeIEHA HOBas CHCTEMa
TOCYNapCTBEHHBIX OPraHOB M OIpezelie-
HBI CcHelMajbHble TPeOOBaHUS K CIyXa-
LIMM, KOTOPBIX Ha3HA4aJld Ha 3TH JOJIK-
HocTH. TakuM 00pa3oM, ycTaHaBIMBACTCS
YeTKas CHCTeMa HMIICPaTHBHBIX HODPM,
OIPE/ICIISIONIMX HE TOJNBKO 00s3aTellb-
HOCTb OIpPEJCIICHHBIX ICUCTBUI ydacT-
HHKOB HMH(MOPMAIOHHBIX OTHOIICHHUIA,
HO M TMOJHOMOYHS OIPE/CICHHBIX Op-
raHOB TOCYAapCTBa MO OCYLICCTBICHHIO
KOHTPOJIBHBIX (DYHKILIHI U COOTBETCTBYIO-

LIET0 HaKa3aHMs 32 HEBBITIOJIHEHUE OIpe-
JIeNIEHHbIX 00513aTeIbCTB.

Havano peBsiTHaguaroro Beka ObUIO
OTMEUEHO 3HAYUTEIBHBIM PaCIIMPEHUEM
LEH3ypHBIX TMonaHoMoumid. KomuuecTBo
caMHX LEH3YPHBIX YUPEKICHUHI HE yBe-
JUYUBAJIOCh, OJHAKO IIOJHOMOYHUS TIO
KOHTPOJIIO HaJ| KHUTOIEYaTaHWEM W HC-
MOJIb30BaHMEM II€YaTHBIX CpPEACTB HH-
(dopMany CHIBHO pacmHpmiIuch. [Ipu
Ka)XJIOM YHHBEPCUTETe OBUIM CO3JaHbI
IleH3ypHBIC KOMMTETHI, B O0A3aHHOCTH
KOTOPBIX BXOIWJIO HE TONBKO MPEIOCTaB-
JIEHVWE pa3pelleHHs Ha KHUToIleyaTaHue,
HO U LIeH3Yypa KHUT, BBO3UMBIX H3-3a Ipa-
Huwpl. OgHOM U3 3a1a4 LleH3ypHbIX KOMU-
TeTOB ObLIA AKCIIEPTH3a IPOU3BEIICHUI Ha
UX COOTBETCTBHE HOPMaM OOIIECTBEHHOM
Mopanu. dakTudyecku AaHHBIM rocynap-
CTBEHHBI OpraH SBJSUICS MPOTOTHUIIOM
TOCYJapCTBEHHOTO JKCIIEPTHOTO OpraHa
[0 YCTAaHOBJICHUIO HAPYIICHHS 3aKOHA B
YacTH TIPU3BIBOB K HapyIIeHHIO oOIe-
CTBEHHOTO MOpPSJKA, CBEPKEHHIO TOCY-
JTApPCTBEHHOIO CTPOs, HApYLIEHUI0 HOPM
001eCTBEHHOI MOpaiy. 3a BBIITYCK KHUT
6e3 paspeuienus LleHsypHoro xomurera
nperycMarpyuBaiack (MHAHCOBas OTBET-
CTBEHHOCTb, €CIIH B COJEp)KaHHM TaKoil
KHUTH He OBUIO TOJOXEHHWH, NPOTHUBO-
pedanx yCTAaHOBJICHHBIM IIPaBHIIAM.
B tom ciyuae, korma npou3BenCHUS HMe-
JIM TIOJIOKEHHS, 32 KOTOpbIe MOIIH OBITHh
3alpemieHsl, BeCh THUPAX TaKOW KHHUTH
M3BIMAJICS U YHUYTOXKAJCS, a aBTOp U U3-
JaTenb HaANpaBIsUINCh B CyJ AT TPHHA-
TUSL PELIEHUs] O Ha3HAUCHUU UM Hakasa-
HUSl B COOTBETCTBUU C TSKECTBIO MPaBO-
HapyeHus [4].

CootBercTBeHHO, B 1804 mapem
AunexcanzipoM ObLI YTBEpXKIEH YCTaB O
LeH3ype. AHAIN3 CTPYKTyphl HAHHOTO
JIOKyMEHTa JaeT OCHOBAHUSI TOBOPHUTH O
CIIOKUBIIUXCS TPABOOTHOIICHHUAX B 00-
mectBe. Benp B YeraBe onpeneneHs Bce
OCHOBHEIE HarpaBJiIeHUs O0IIeCTBEHHBIX
OTHOILEHWH, CBSA3aHHBIX C PacIpocTpa-
HeHueM HHpopmaiuu, GopMHUpoOBaHUEM
CO3HaHMA IpaXkJaH, COONIOAEHHEM yCTa-
HOBJICHHBIX MPABUJI M PEIUTHO3HBIX Ka-
HOHOB. MccrnenoBaB HOpMaTHBHBINA axT,
peryaupyIONUi IOJ0KEHUEe NpUMEHe-
HUSL HOPM B cepe AesATeTbHOCTH LieH-
3ypHOTO OpraHa, MO)KHO KOHCTaTHPOBaTh
CIOXXHYIO CHCTEMY OTBETCTBEHHOCTH.
Tak, 3a HapymeHHe IPaBUII [IEH3YPHOTO
3aKOHOZATENBCTBA MPEAYCMaTPUBAIUCH
pa3iauyHBIE BUABI  OTBETCTBEHHOCTH:
IUCIMITIMHAPHAS, (UHAHCOBAs, aAMHU-

HUCTpaTUBHAasA, KpUMHUHAJIbHAas. Kak ot-
JIeNTbHBIA  BUT a,[[MHHPICTpaTPIBHOﬁ oT-
BE€TCTBEHHOCTH H606X0,HI/IMO OTMECTHUTH

3alpeT OCYLIECTBICHHS ONPEIEICHHOTO
BU/Ia ICSATEIBHOCTH.

[TosToMy, Kak yMECTHO 3ameyaeT
A1O. Kupuenxko, nensypa gomkHa Oblia
KOHTPOJIMPOBaTh TpHU cepbl MONUTHYEC-
CKOM M KyJIbTYpHOH JKH3HM OOIIECTBa:
1) BHYTpeHHIOIO 0€301acHOCTh; 2) Ipo-
necc (OPMHUPOBAaHUS  OOIIECTBEHHOTO
MHEHHS B COOTBETCTBUH C OPUIMAIBHBIM
rOCY/apCTBEHHBIM KypCOM; 3) «4HUCTOTY»
HPaBCTBEHHOIO BOCIUTAHMS MOJIOJOTO
rnoxkojieHus [2].

PeBonronimoHHBIe  COOBITHS  Hayaja
XX Beka MOJHOCTbIO M3MEHWIN CUCTE-
My TOCYZapCTBEHHOTO YIIPABIECHUS B
torgamnend Poccuiickoit umnepuu. buiio
CMEIEHO CHadaJla I[apCKOE IPaBHUTEIb-
CTBO W JMKBUAMpPOBAaHA BIACTh Iaps, a
3aTeM — KU OypKya3HOe IpaBUTEIHCTBO.
K Brmactn mpumummm mapTUM peBONIONH-
OHHO HACTPOEHHBIX TPaXIaH, KOTOpbIE
XOTEJIH MOJHOCTBIO U3MEHUTh HE TOJIBKO
YCTPOWCTBO TOCYIapcTBa, HO M OOLIyIO
CcHCTEMY OOIIECTBEHHBIX OTHOLICHHH.
Omnpeznensiiuch Ipyrue OOLIECTBEHHbIE
neHHocTtu. To, YTO paHblIe OXPaHsIOCh
3aKOHOM — CaMoOJIepXKaBue, JyacTHas co0-
CTBEHHOCTb, PEJIMTHO3HOE BIUSHHE Ha
TOCYIapCTBO U T.J. — NPU3HABAJIOCH BHE
3aKOHA WJIM MEHSUIO CBOIO CYIHOCTB. J{7Ist
Takoro KOPEHHOTO IepesioMa CO3HaHUS
Tpak[IaH Bcel CTpaHbl HeOOXOIUMEI OBLITHI
U peluTenbHble AEHCTBHA TpaBslleh
MapTUM — NMapTUH OOJBIIEBUKOB. AHAIN3
JIOKYMEHTOB YKa3aHHOTO HCTOPHYECKOTO
Nepuoia JaeT BO3MOXKHOCTh TOBOPHTH O
TOM, YTO PYKOBOZICTBO OOJIBLIEBHCTCKOTO
MpaBUTENbCTBA, Bo3IaBisiemoe B.U. Jle-
HUHBIM (YIBSHOBBIM), YETKO OCO3HABAJIO
Ba)KHOCTH BIIMSIHUS Ha CO3HAHME TPaXIaH
TOCYZIapCTBa CPEACTBAMH MAacCOBOW HH-
(hopmarun, pagro, KHHO, CIIEKTaKJIIMHI 1
ToMy nozno6Hoe. Kak pesymbrar oco3Ha-
HUSI BIIMSIHUSI CPENICTB MaccoBOM HH(Op-
MalliM Ha TIpoINaraHgy Hy>KHOH Haeoo-
'y, Ha (POPMHUPOBAHUE MOJIOKUTEIEHOTO
UMHKa HAuYMHAHUI NpaBUTENbCTBA U
KPUTHKY KOHKYPEHTOB YK€ Ha BTOPOMH
JIeHb TI0CJIE€ 3aXBaTa BIACTH OJHUMH M3
NEePBBIX JOKYMEHTOB, KOTOpBIE ObLIM
BBIZIaHB HOBBIM IIPABUTENIBLCTBOM, OBLIH
Jexper «O mewyatw», IOCTaHOBICHHE
«O 3ampere BBITyCKa Ta3eT, 3aKPBITHIX
BOCHHO-PEBOIIONNOHHBIM ~ KOMHTETOM,
Jexper «O rocymapcTBEHHOM H3[aTeNb-
ctBe», [exper «O Hay4HBIX, JUTEpaATyp-



HBIX, MY3bIKQJIbHBIX M XyI0KECTBEHHBIX
MPOU3BECHUSXY.

CrenyoomuM IaroM BJIacTH OOJb-
IIEBHKOB CTAJI0 OTJEJCHHE LIEPKBU OT
rocynapctea. B 1918 r. 661 npunsr [le-
KpeT 0 cBo0OO/E COBECTH, LIEPKOBHBIX M
PEeUTHO3HBIX 00mIecTB. JlaHHBIH HOpMa-
THUBHBIM aKT COAEP>Kall JOCTATOYHO Iep-
CHEKTHUBHBIE TIOJIOKEHUS 10 yCTaHOBIIE-
HUIO PaBEHCTBa, CBOOOHI coBecTH. B Hem
3ampeIatnch JTI00ble OTpaHIMYeHHUS B pe-
JIMTMO3HOM, MMYILIECTBEHHOM COCTOSHHM,
MIPUMEHEHUH NTpeuMyIecTs [5].

10 urons 1918 Obia mpunsita Kon-
crutynuss PCOCP [6]. AHanu3 TekcTa
[JIaBHOTO JIOKYMEHTa rOCylapcTBa JaeT
BO3MOXXHOCTb yBHJIETb OCOOCHHOCTH
3alIUTHl OOIIECTBEHHOH MOpald CO-
UATHCTHYECKOTO TOCYAapcTBa, KOTO-
poe TBITANUCh TOCTPOHUTH OONBIICBU-
ku. B wactHOCTH, B cTathbe 14 maHHoro
HOPMAaTHBHOTO aKTa OTMEYaJoCh, UYTO
B [eNsiX o0ecredeHus TPYISIIIMCS
JIeHCTBUTEIIBHOW CBOOOABI BBIPa)KEHHS
ceoux Mbicaeit PCOCP yHuuroxaet
3aBHCUMOCTh II€YaTH OT KaluTana Hu
IPe0CTaBIAET B PyKU pabouero kiacca
U KPECThSIHCKOW O€HOTHI BCE TEXHHUYE-
CKHE M MaTepHalbHbIC CPEICTBA K H3-
JAHHUIO Ta3eT, OpOIIp, KHUT U JAPYTHX
MIPOM3BEACHUN Me4aTu U obecrnednBaeT
WX CBOOOIHOE paCIpPOCTpPaHEHHE II0
Bceit crpane [7]. C omHOW CTOPOHHI,
9TO — JeKJIapanus cBOOOIBI CIOBA H BEI-
pakeHHs MHEHHUH, HO ¢ APYTOW, — Mps-
MOH 3amlpeT BbIPa)XKEHHsI CBOMX MBbICIEH
JUIS TOM YacTH HacCeJIeHUsS rocylapcTna,
KOTOpas HE OTHOCUTCS K KaTeropuu
Kiacca mobenureneit, — k pabouemy
KJIaccy M KPECThSIHCKOH OeqHOTe.

CrnenyromuM 3TarnoM pa3BUTHS HOP-
MaTHUBHO-TIPABOBOTO perynupoBaHus
3amuTel 00mecTBeHHO Mopanu B Co-
BETCKOM 00II[eCTBE cTal 3Tan (HOpMHpPO-
BaHMS OPTaHOB, KOTOPBIE CIIEIHATH3UPO-
BAIMCh HA IIEH3YPHPOBaHWU HH(OpMa-
[UOHHBIX MPOIYKTOB, Ha YCTaHOBJIECHUH
OrpaHUYCHUI M KOHTPOJI Hax 000poTOM
WHGOPMAMOHHON Tpoxykuuu. B ycio-
BUSIX PpACUIMPEHUS TOBAaPHO-PHIHOYHBIX
OTHOLICHUH M YNOPAAOYMBAHUS 3aKOHO-
JlaTeJIbHON CHCTEMBbl BOSHUKIIA HEOOXOAU-
MOCTb CO3/1aHHS €JMHOTO YHUBEPCAIBHO-
TO LIEH3YPHOTO OpraHa, IIOAKOHTPOILHOTO
naptuiaeIM kKomuretam PKII(6) [8]. s
ucnonHenuss Ilocranosnenus Ilomwut-
6ropo LIK u ¢ menpro o0beanHEHNS BCEX
BUJIOB IIEH3YPHI [T€UaTHBIX POU3BEICHHUIT
OBUTO OCHOBaHO YIIpaBJIEHHE IO JejlaM

JIuTepaTypsl U u3paresnscTB npu Hapon-
HOM KOMHCCapHaTe IPOCBELICHHSI.

Hrak, 32 0ueHb KOPOTKOE BpeMs Oblia
chopMHpOBaHa CHCTEMa TOCYAapCTBEH-
HBIX OPraHOB I10 3aIIUTE OOLIECTBEHHOW
MOpaJd HOBOTO TOCYAapCTBa, KOTOpast
omperernsiyia HOBYIO OOIIECTBEHHYIO HJie-
OJIOTHIO — HJIECOJIOTHIO MapKCH3Ma-JIeHH-
HU3Ma. JlaHHas cucTeMa OpraHoB COCTO-
sla U3 3akoHopatenbHoH BeTBH (CoBeTHI
pabounx, COJNIATCKUX M KPECThSTHCKHUX
JICIyTaToB), KOTOpas IPUHMMAja COOT-
BETCTBYIOIINE PELICHHUs; CylneOHOI BeTBU
BIacTH — PeBosonMoHHOro TpuOyHana
HIe4YaTH, UCTIONHUTEILHOW BETBH BIIACTH —
Komuccapuara 1o fenam ne4aTy u crielu-
QIU3HPOBAHHOIO PABOOXPAHUTEIHEHOTO
oprana — CJeACTBEHHOW KOMHCCHHU IIPU
TpubyHase. HecMOTps Ha BBIICH3IIOKCH-
HOE, OOJIBIIEBUCTCKAS BIACTH MPOIOJIKA-
Jla COBEpIIEHCTBOBATh KOHTPOIb 32 BIIH-
SIHHEM MH(POPMAIH Ha CO3HAHHE TPa-
JaH ¥ TpPUHEMAla COOTBETCTBYIOIINE
HOPMAaTHBHO-IIPABOBBIC aKThl, HAIIPUMEP:
Hupkymsp LUK PKIT (6) «O mepuoanye-
ckoit mpecce» (1922 r.), [TocraHoBieHue
BIIMK «O uensype penepTyapa apTHCTOB
akazemuueckux tearpos» (1925 r), Ilo-
cranosnenne Cekperapuara [[K BKII
(6) «O6 ynpaBieHHH paJUOBEIIAHHEMY
(1927 1.), ITocranosnenne Oproéiopo LK
BKII (6) «O xypnamax» (1932 r.). Ilo-
cranosnenne Opr6ropo LK BKII (6)
«O 1meH3opax LEHTpPaIBHBIX, pecIryOIu-
KaHCKHUX, KPaeBbIX, OOJACTHBIX U PailOH-
HBIX Taze™ (1937 r.).

OTaenbHBIM  MCTOPUYECKHUM — IEpH-
OZIOM HOPMAaTHBHO-IIPABOBOTO obecrie-
YeHMsl 3alUThl OOIECTBEHHOH MOpaiu
cran nepuon Bropoill MupoBoii BOIHEIL
IIpexxne Bcero, BOMpPOC OrpaHUYEHUI
ObLI CBSI3aH C HEOOXOIMMOCTHIO 3AILUTHI
uH(OpPMALIUK, KOTOpask Heclia dJIEMEHTHI
BOCHHOH TalHBbl, IOJIUTUKHA I'OCYapCTBa,
npobiiemMaMy 0OIIECTBEHHOTO BO3MYIIE-
Hus ¥ T.0. Haumzas c 3ampera odunu-
QIBHOTO TMPU3HAHUS TPHHATUS ydacTHs
BOGHHBIX CcWJI B BoiiHe B Mcmanuwu, ycu-
JIMJICS KOHTPOJIb 32 JI000H MH(OpMarueit
BOGHHOW TEMaTHKH, KOTOpas Moria ObITh
NpU3HAHA KaK Takas, KoTopas pasralia-
€T BOCHHYIO TaiiHY, M, COOTBETCTBEHHO,
JMIO, OIllacuBlIee 3Ty uH(opMauuio,
MOIJIO OBITH IIPUBIIEYEHO K YTOJIOBHOM OT-
BETCTBEHHOCTH.

B nocneBoeHHoOE BpeMst KOHTPOJIb HaJ
000poTOM MHpOPMAMK U IPYTUMH dlIe-
MEHTaMH OOIIIeCTBEHHOW MOpajH NpH-
obpen eme Oonbimmii pa3max. ImmaBHbIH
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ueH3ypHblii opran CCCP mnoaseprazics
MIOCTOSIHHOMY pe)OpMUPOBAHUIO U TIepe-
MOAYMHEHUIO TE€M WIM HHBIM OpraHam
HUCTIONHUTENbHON BracTH. B 1966 romy
OBbUIO NPHHATO pPELICHHE BHOBb CO3/aTh
I'maBnuT KaK cCaMOCTOATENBHBIN OpraH uc-
MTOJTHUTENFHOH BIIACTH CO CHEIUANEHBIMHI
KOHTPOJNBHBIMHA (DYyHKIUSMH. 7 SHBaps
1969 r. 6put0 mpuasATO I[locTaHOBICHUE
cekperapuara [IK KIICC «O moBbrme-
HUM OTBETCTBEHHOCTH PYKOBOIHTEINEH
OpraHoB MEYaTH, pajguo, TEIECBUICHUS,
KuHeMarorpaduu, y4pexIeHUH KyIbTy-
pBl M MCKYCCTBAa 3a WJCHHO-TOIMTHYE-
CKHM ypOBEHb MyOIMKYEMBIX MaTepUaoB
U penepryapa, KOTOPBIM OIPEeNeNsIoch,
YTO OpraHbl MHPOPMALIMU U YUPEKICHUS
KyJBTYpPbI BCeTrna ObUIN U OCTaroTcst 6oe-
BBIMH U JACHCTBEHHBIMH CPEACTBAMH IIO-
JUTHKO-UJICOTIOTHIECKON pabOTHI.

12 wmrons 1990 O6b1 npunAT 3aKOH
CCCP «O meuyatu M IPYrHX CpPEACTBaX
MaccoBoi uHpopmarun» [9], B koTopom
Ipecca u JIpyrue CpeicTBa MacCoBOM MH-
(dopmal NPH3HABAIUCH CBOOOTHBIMHU.
B 10 xe Bpems crarbell 5 ykazaHHOTO
3aKOHA YCTaHABJIMBAJIOCH NPABHIIO HEJO-
MyCTUMOCTH 37I0yHOTpebneHust cBo000i
CIIOBA.

C pacnagom CCCP 6buia paspyiieHa
MpaBoBasi cUcTeMa rocynapcrsa. OxHako
MMEHHO 3Ta HOPMAaTHBHO-TIpaBOBas Oa3a
CTaja OCHOBOW JUIi HOBOOOPA30BAHHOTO
rocynapcrBa — Ykpaussl. [IpuHumMaercs
KoHcTHTYIIMSI HE3aBUCHMOTO TOCYIapCTBa
VKkpanHa W psii HOPMAaTHBHO-IIPABOBBIX
aKTOB, B KOTOPBIX COAEPHKATCS OTACIIbHbIC
HOPMBI, HallpaBJICHHbIE HA 3aLUTY 0OIIie-
CTBEHHOHM Mopanu B YKpauHe, a Takxe 3a-
koH Ykpaunsl «O 3amure 001ecTBeHHON
MOpPaIny.

Ilocne PeBomonuu JlocTonHCcTBa, aH-
Hexcuu KpbIiMa 1 Hagama BOOPY>KEHHOTO
poTHBOCTOSIHUS Ha JloHOacce mpoucxo-
ISIT N3MEHEHUSI B 00IIECTBEHHOH JKU3HH,
MEHSIOTCSI ¥ TOAXOABI K OTpaHHYEHHIO
TeX WIH WHBIX TpaB rpaxiad. C meipro
3alIMTHl HAMOHAJIBHBIX UHTEPECOB, Ha-
LIMOHAJIbHOI 0e3011aCHOCTH, CyBEpEHH-
TeTa U TEPPUTOPHAIBHOH LENOCTHOCTH
YKpauHbl, TPOTUBOIEHCTBUSA TEPPOPHU-
CTHYECKOH JIeATENBbHOCTH, a TaKXkKe Ipe-
JOTBpAILCHUSI HApyLICHUS, BOCCTAHOB-
JICHUsI HapyLICHHBIX TIpaB, CBOOOI M 3a-
KOHHBIX MHTEPECOB TpaxkJaH YKpauHBI,
o0miecTBa M rocygapcTBa OBII TPUHST
3axoH Ykpaussl «O cankmmsix» [10], xo-
TOPBIM PETIIAMEHTHPOBAHO IPUMEHEHHUE
CHeNHaIbHBIX SKOHOMAYECKUX U JPYTUX
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OTpaHUYHUTEIbHBIX Mep. 5 pespaist 2015
Obul TpuHAT 3akoH YkpauHbl «O BHe-
CEHHMU M3MEHEHUI B HEKOTOpBIE 3aKOHBI
VYKpauHbl OTHOCHTEIBHO 3aIlUTHl HH-
(OpPMaIIMOHHOTO  TEJIePaaHONpPOCTPaH-
ctBa YkpaumHel» [11], xoTopbM ObBIIH
OTIpe/ieTICHbI N3MEHEHHS B HOPMaTHBHEIE
aKTHl B YaCTH 3alpeTa TPAHCILIIUNA psima
¢unBpMOB, mepenad ¥ ToMy nogobHoe. 9
anpens 2015 BepxoBnoit Panoit Ykpan-
HBI OBUTH TIPUHSTHI YeThIpe 3aKoHa YKpa-
UHBI, Ha3BaHHBbIC OOIIMM Ha3BaHUEM —
«3aKOHBI O JeKOMMYyHH3auun». IIpexne
BCEro, 3TO 3aKOH YKpauHbl «O0 ocyx-
JICHUM KOMMYHHUCTHYECKOTO M HaIHO-
HAJI-COLMATMCTUYECKOTr0 (HAIIMCTCKOIO)
TOTAJUTAPHBIX PEKUMOB B YKpawHE U
3ampeT MpoHaraHAbl HX CHMBOJHKHY.
BepxoBHas Pana VYkpaunbl npuHumaer
3aKOH, KOTOPBIM OCY>/1aeT KOMMYHHCTH-
YeCKUI W HalMOHAJI-COIMATUCTHIECKUIT
(HaIMCTCKMiT) TOTAIMTapHBIE PEXUMEI B
VYkpauHe, onpezesseT MpaBOBbIE OCHO-
BbI 3allpeTa MponaraHjbl UX CUMBOJIHKH
U yCTAHABIMBACT IOPANOK JHMKBHUIALUH
CHUMBOJIOB KOMMYHHUCTHYECKOTO TOTa-
nutapHoro pexuma [12]. Ilapamnens-
HO C 9THM 3aKOHOM ObUI NPUHAT 3aKOoH
VYkpaunsl «O MpaBOBOM cTaTyce U Mamsi-
TH OOpPILIOB 32 HE3aBUCHMOCTh YKpPaHHBI
B XX Beke» [13], 3akon Ykpaunsr «O0
YBEKOBEUEHUH MMOOE b HaJ] HAI[3MOM BO
Bropoii Muposoii Boitne 1939-1945 ro-
noB» [14] u 3akoH Ykpauns! «O gocryne
K apXHBaM PETPECCUBHBIX OPraHOB KOM-
MYHHUCTHYECKOTO TOTAJIMTAPHOTO PEKU-
ma 1917-1991 romo» [15]. Yka3zaHHble
3aKOHBI OBLIM NPHHATHI C LENBIO HENO-
MyLIEHUs] TOBTOPEHHs NPECTYIICHUH
TOTAJINTAPHBIX PEXUMOB; KaKoH-1n60
JUCKPUMHUHALMM O HALMOHAJILHOMY,
COIMATIbHOMY, KJIACCOBOMY, THHYECKO-
My, PacoBOMY WM IPYTHM IIpU3HAKaM
B OymaymieMm; BOCCTaHOBJIEHHUS HCTOPH-
YeCKOH M COIMabHOU CIIPaBeINBOCTH;
YCTpaHEHHsI yTPO3bl HE3aBUCUMOCTH, CY-
BEPEHHUTETY, TEPPUTOPHAIEHON IIEIO0CT-
HOCTH M HAIMOHAJIBbHOH Oe30macHoCTH
VYkpaunsl. Bce BbllIeyka3aHHbIE 3aKOHBI,
npuHATele 9 ampens 2015, nHampasie-
HBl Ha 3alUTy OOLIECTBEHHOW MOpaH
CErOAHSAIIHET0 TOCyAapcTBa YKpauHa,
KOTOpOE B KOpPHE U3MEHWJIO BEKTOp pas-
BUTUSI M HANpaBJICHUS MOJIUTHYECKOTO
nIBHKeHHs mocie Pesomtonmu Jloctonn-
ctBa 2014 roga.

OTOenbHBIM — DJIEMEHTOM  3aIUTHI
00IIeCTBEHHOW MOpalli B COBpPEMEHHOIT
HCTOpUM YKpaWHBI CTaJ 3arpeT BBO3a OT-

JICNIbHBIX KHHUI, TPAHCIALMU OTACNIBHBIX
TEJICKAHAJIOB Ha TEPPUTOPHUU YKpauWHbI.
Kak ormerun b. UepBak, B COOTBETCTBY-
IOIIMI IIepeueHb BOIUIM TaK Ha3bIBaEMbIC
«IIPOM3BENICHUS» HIEOJIOTOB  PYCCKOTO
IIOBHHM3MA, KOTOPHIE OTPHLAIOT IIPABO
YKPanHCKOTO Hapoja HUMETh CBOE TIOoCy-
TApCTBO, PAKHUTAIOT MEKITHUIECKYIO
U PEIHUTHO3HYIO BpPaXKIy, ONPABIBIBAIOT
POCCHIICKyIO BOGHHYIO arpeccuio MpoTHB
Vkpaunns! [16].

BeiBoabl. Bcenencrteue mpoBeneHHO-
ro aHaJu3a HOPMAaTHBHOIO obecrieyeHHs
Pa3BUTHA U CTAHOBJICHUS MH(POPMAIMOH-
HOH c(epbl, ONpeAeAeMOro MpoLeccamMu
co3znaHus, cOopa, XpaHeHus, pacpocTpa-
HEHHs U MOTpebIeHusT HHHOPMAIIUKN Kak
MIPOAYKTA, OCYIIECTBICHA MEePUOAU3AIISL
reHe3uca 3aluThl 00IIeCTBeHHOW Mopa-
11 B tH(OpMaImoHHOU cdepe:

I mepmon — 3apokaeHIe HOPM peryiH-
POBaHHMS 3aIUTHI OOIIECTBEHHON MOpai
B MH(OPMAIMOHHBIX OTHOIIEHHSX.

II nepron — BEpXOBEHCTBO PEIIUTHO3-
HBIX MHCTPYMEHTOB BIIMSHHUS Ha IEPBbIC
nH(pOpMaMOHHBIE TPOIYKTHI C LIENbIO 3a-
LIUTHI OOIIECTBEHHOI MOpay.

III mepuox — cTaHoBIEeHUE HaAPSIy C
PETUTHO3HOM  3aIUTONH  OOIIECTBEHHOM
MOpaJIi CBETCKOM, CBSI3aHHOM C 3apoXK/e-
HUEM U3JATeIbCKOM c(hephl.

IV nepuon — MoHapxuyeckuil, CBsi-
3aHHBII C BOSHHKHOBEHHEM ITEPBBIX Opra-
HOB IICH3YPHI.

V nepuon — peBOIIONMOHHBIX Tepe-
MEH, CBf3aHHBIX C (OpPMUPOBAHHEM
HOBOH HJICOJIOTHH  COLIMAIMCTHYECKOTO
CTPOS. W TOTAJIMTApHOTO KOMMYHHCTH-
YECKOT0 PEXHMa C COOTBETCTBYIOIIUM
BIIMSIHAEM Ha BCe MH(OpPMAIMOHHBIE OT-
HOIICHHUSI.

VI nepuon — BOGHHOIO BPEMEHHU, CBSI-
3aH C pe3KUM OTpaHMYCHHEM IIpaBa Ha
uHopManuo U (PYHKIHOHUPOBAHHEM
BOCHHOH IIEH3YPEI.

VII nepuon — «orrenenu», cBA3aH C
MEPUOIOM MEPECTPONKH M JeMOKpaTn3a-
11K 00IECTBA B TOTAJIIUTAPHOM PEKHME;
MIPOUCXOANT MUHUMH3ALUS BIIUSHUS 1I€H-
3ypbl Ha HHOOPMALMOHHYIO TPOJYKIHIO.

VIII nepuon — popmupoBanue nHPOp-
MAaLMOHHBIX OTHOLICHUH B HE3aBUCHMOM
roCy/lapcTBe, KOHCTHTYLIMOHHBIA 3amper
LIEH3YPbI, JAEeMOKparu3alus HH(OpMAaLu-
OHHOI1 cepsl M cO3JaHHe HOBOI cHCTe-
MBI 3aIIUTHl OOIECTBEHHONH MOPAITH.

IX mepron — coBpeMEHHBIN OCTPEBO-
JIIOIMOHHBINA (PEBOJIONHS JOCTOMHCTBA).
[Ipoucxoaut popMrpoBaHNE HOBBIX ITOJI-

XOJIOB K 3allUTe OOIIECTBEHHOH Mopanu
B MH(OPMALMOHHOW cdepe B yCIOBHAX
WH(POPMALIMOHHOHN arpecCHu.
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CBATOE ITMCBMO,
COCTABJIAIOLIEE ITPEAMBY.JTY
KOHCTUTYIUU YKPAUHBI « CO3HABAS
OTBETCTBEHHOCTD IIEPE/l BOI'OM»

Bacummii ITAJIMIOK,
KaHANUIAT IOPUINUCCKUX HAyK, TOLEHT,
3aCIyKEHHBIH IOpUCT YKpauHbI,
CyIbsl aneIuIUoHHOTO cyaa HukonaeBckoit obnacty B oTcTaBKe

Summary
The reasons distancing humanity from God. The presence of the constitutional pre-
amble of Ukraine — a return to God. Responsibility to God in Buddhism, Christianity and
Islam. Holy Letter — the Law of God. Marked components of responsibility before God.
Key words: constitutional preamble of Ukraine, responsibility before God, Bud-

dhism, Christianity, Islam, Holy Letter.

AHHOTaNMS
AHanu3upyroTCa NPUYKUHBL OTAAJeHUs YenoBeyecTBa oT bora. Hannuue xoHCTHTY-
MOHHOM mpeaMOyinbl YkpauHbl — Bo3Bpar kK bory. OreercrBeHHOCTH Tiepen Borom B
Oynnusme, xpuctuaHcTBe U uciname. Cesroe [Incemo — 3akon bora. O603HaYeHBI CO-
CTaBJSIIOIIME OTBETCTBEHHOCTH niepe borom.
KnroueBble cj10Ba: KOHCTUTYLIMOHHAS IpeaMOyia YKpauHbl, OTBETCTBEHHOCTS ITe-
pen boroMm, Oymam3m, XpuCTHAHCTBO, UciaM, Cestoe [Tucemo.

I I 0CTAHOBKA NpodJeMbl. [[yxoB-
Hasi UCTOPUS CBHUIECTEIHCTBYET

0 TIOCTOSSHHOM OTAAJICHUH YeJIOBEYECTBA
or bora. Tak, cymecrBoBaBIIuEe «rap-
MOHHWYHBIE OTHOIICHUSI MeXIy borom m
monemu» [38, c. 10] BmepBrie Hapyire-
Hbl AnamoM U EBoit (BrIT. 3. 6; 1-19),
U B pe3yibTaTe «OHU A 00a co CBOe
BEICOTEI» [43, ¢. 115]. Crapmmii ux cbIH
Kaun, «m1oTckuif yM KOTOpPOTO BBICKa-
3a]1 CBOK BpaxaeOHocTh nportuB Mc-
TUHBD [3, ¢. 9], yOuI cBoero miasiiero
opara Aens (Bwit. 4. 1-2; 3-8). Ctpou-
TENLCTBO JIIOALMH BaBunoHCKoM OamHu
(BoIT. 11. 1-9), 4T06HI CHENATH CEOe uMs,
BBITEKAJIO «H3 TOPJOCTH, TPAHUIMBIICH
C CaMOHAJESIHHOCTHIO M OTBEp)KEHHEM
Bora» [24, c. 73]. B pesynsrare uero
Bce Oombime Tepsutach cBs3b ¢ Hebowm.
Hampumep, «xectoxkuii, KoBapHbI u
¢ kosnoccanpHO# sHepruedt T. Topkse-
Maja HUCTpeONsl  BEPOOTCTYITHHUKOBY
[8, c. 237]. B mocnenyromeM — Ka3Hb
(1430-1431) XKanus! 1’ Apk [21, c. 265—
274]. MapKcuCTKO-I€HHUHCKAasT HAE0NO0-
Tusi, mepepociias Ha MPaKTHKE B «KPO-
BaBbI aremsm» [35, c. 116], ocraBuna
caen «3noi Bonu». B.M. Jlenun nucan
B.M. MormnoroBy: «Yem OombIee 4ucio
MPEICTaBUTENEeH PEaKIMOHHOTO IyXO-
BEHCTBA YJacTCS HaM II0 3TOMY IOBOIY
pacctpensts, TeM Jyume» [36]. B pe-
3yJIbTaTe 4ero «..3a 1922 r. yHU4YTOXXEHO
29 nmpaBociaBHbIX enuckonos, 8100 cBs-

IMEHHUKOB ¥ MOHaxoB» [41]. B koHeu-
HOM UTOTE, aTeU3M CTaJl KEJMHCTBEHHbBIM
Hay4YHBIM MHPOBO33PEHHUEM», IOCKOJIb-
Ky «HayKa M pEJIUTUs HENPUMHPHMBD)
[31, c. 397].

Mexny Tem Bo3BpameHue Kk bory
MPOUCXOAUT TOCTENEHHO, IOCKOJIBKY
«boxecTBeHHas PeanbHOCTBH oOcTaercs
COKPOBEHHOHM M HE IOAABISET YeI0BEKa
HeobOxoanMoi oueBHAHOCTHIO. [ToaTomy
nocTmwkenne Ero cosepmaercst mocre-
neHHo» [28, c. 63]. IlpencraBnsercs,
YTO Takas «MHCTHYECKas BCTpeda» Co-
crosutack B 1996 1., xorma B mpeamOyie
Konctutynun VYkpauHbl BIIEpBbIE OT-
medeHo: «BepxoBHas Pana Ykpaunsl oT
HMEHU YKPaMHCKOrO Hapoja — rpaxJiaH
YKpauHbl BCEX HalMOHAIBHOCTEH,
CO3HAGAS OMEEMCHEEHHOCMb neped
Bozom, ... npuauMaeT HacTosuyro KoH-
ctutynuio — OcHOBHOI 3aK0H YKpauHBD)
(6v10. asm.).

AKTyanasHOCTH TeMbl. [lon cioBoM
boz B MOHOTENCTHYECKOM BOCIHPHUATHH
nonnMaeTcst V3HadampHOe BceeneHckoe
Cosznanue. OHo exnHO a1 Beeld Beenen-
Holl. TBopen Takxke npossisercsa B CBs-
toM Jlyxe, kotopbiii ucxomutr u3z OOu-
tenu TBopua M mposiBisieTcss Hambonee
4acTo B BHJE HCXOIAIMX bBoxecTBeH-
HBIX YuuTenel, BOIUIOIAIONINXCS B Ye-
noBedyeckoMm Ttene. Tak, Uucyc Xpucroc
nosicHWIL: «S1 nemen ot Otna u npumren
B MHp; U ONATH OCTABISAI0 MHP M HIYy
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k Otay» (Uu. 16. 28) [4, c. 1064]. Uc-
J1aM TaKXkKe He JeNaeT pasiIuyuid Mexay
BeneHusAMu Amnaxa u Ero mocrmaHHHMKa
Myxammena. B cBoro ouepens, penurus
SIBIISIETCSI «OHOM U3 IpeBHEHIUX hopm
o01IecTBEeHHOTO co3HaHus» [42, c. 12].
CoBpeMeHHBIE HCCIIEI0BATENIN BBIACIS-
IOT TPH OCHOBHBIE PEIUTHH MHpa: 6)0-
ouzm, xpucmuancmeo u uciam. Ha 3em-
JIe, UCXOMS M3 CTaTUCTHYECKUX JaHHBIX
2012 . [40], xpucmuancmeo WCHIOBe-
nyet 33% HaceneHus Mupa. DTUM IOJ-
TBEPXKJAETCA CKAa3aHHOE BOCKPECIINM
HNucycom Xpucrom: «Maure mo Bcemy
Mupy U npomnoBeayiite EBanrenue Bceit
tBapu» (Mk. 16. 15) [4, c. 1002]. Hcram
ucnoBenyoT 23% HaceneHus Mupa, a
6yoousm — 6,7%. B stux penurusix bo-
JKECTBEHHOE OTKPOBCHHE IPHHHUMAET
(bOpMy KOHKPETHBIX CJIOBECHBIX YTBEPIXK-
nernid. «bor oTkprIBaet He ToBEKO Cebs,
HO ¥ TO, 9TO OH XOYeT OT YeIOBEUECKUX
cymecTB. TeKCTHI, B KOTOPBIX H3JI0KEHBI
TaKue YTBEPXKICHUS, HE TOJBKO NPHOO-
pPETalOT CTaTyC CBALIEHHBIX PEIUIHO3-
HBIX, HO M BBICTYIIAIOT HCTOYHHMKAMHU
IIpaBa B PEJIMTUO3HBIX NPABOBBIX CHCTE-
max» [27, c. 19]. Kaxnplii u3 uCTOUHU-
KOB PEJIMIMO3HOTO npaBa — Tpunumaxa,
bubnua u Kopan (Cynua) — SIBISIOTCS
CeateiMm  [lucemom. Ilpencrammsiercs,
YTO HAYYHBIM M INPAKTUYECKUI HUHTEpEC
HMEIOT O0COOEHHOCTH OTBETCTBEHHOCTH
nepen borom B Oynausme, XpuCTHAHCTBE
1 UCllame.

H30:keHHe 0CHOBHOTO MaTepHaJia
ucciaenoBanus. [IpoTUBHUKHN opHIMUe-
CKOH (OpMyYINBI «CO3HaBas OTBETCTBEH-
HOCTh mepen borom» yTBepKaaroT, 4To
«JaHHas TapajurMa Mo IyXy CBOEMY
SIBISIETCS] TIIyOOKO XpHUCTHUAHCKOM» [25],
a [03TOMY BO3HHMKaeT npodiiemMa ¢ TaKuM
BHJIOM OTBETCTBCHHOCTH Y «MYCYJIbMaH
u OynauctoBy» [33].

Byoousm — 310 pminocodcko-3THIE-
cKasl cucTema, ocHoBaHHas bynnoil. «Bo
Bcenennoil oH Buaen ObICTPOTEYHOCTb.
TanHCTBEHHBII CBEPXYEIOBEYECKHH IO-
PBIB YHHYTOXaJl M BHOBb BO3POXKIAI
cymectBa. J10o TpuliHa — Kaxaa XKu3-
HH, Xaxaa ObITHS. DTO OHA BO3MYILAET
MHPOBOU MOKOW» [23], «BO3MYyIIAET MO-
KOW B Aylle 4YesloBeKa M BEAET ero Io
myTu crpananuit» [32]. Ot yBuaeHHOTO
CIOXHJIOCh yOexaeHue, 9To ode Kpaii-
HOCTH — JKH3HB, MOJHAS YIOBOJBCTBUH,
W KU3HB, MOJHAS CTPAJaHUi, — JaJeKu
ot UctunHoro mytu. CyTh «CpeITUHHOTO
myTH» — u30erarp JIIOOBIX KpalHOCTEH,

«cTaTh  BBIIE IPOTHBOIOJIOKHOCTEH,
CMOTpeTh Ha mpoliemy B menom» [9].
EnuHCTBEHHBIH yTh — cO3eplianue coo-
CTBEHHOT0 AyXa BHe juaepctsa. [losTo-
MY Ba)XK€H IyTh — 9TO )XU3Hb B ce0e U BO
Bcenennoii. bnaronmapst aTomy cynbba
YeJI0BEeKa 3aBUCHUT TOJIBKO OT CO3HATEIb-
HOM paboTHI Hax COOOM.

bynausm umeer ocobGenHocTH. Bo-
nepBeIX, bynma He mpusnHaer cebs bo-
rom. OH He cmacaer JIfofiel, OH TOJBKO
YKa3bIBaeT MpaBWIbHBINA MyTh. Kaxabiit
YeJIOBEK JIOJDKEH IPOHTH ero caMoCTOs-
TenbHO. Bo-BTOphIX, Byana He oTpunaer
CylIeCTBOBaHHE OOTrOB M JPYrHX CBEp-
XbECTECTBEHHBIX cyiiecTB. Ho cuuraer,
YTO OHU TOXKE MNOAYMHEHBl NEHCTBHIO
KapMbl. B-Tperhux, Oyqau3M cyuTaer,
YTO Cy/p0a UenoBeKa 3aBUCUT TOJIBKO OT
CO3HATENBHON paboTHl Hax coboit. Beap
CYITHOCTh YeJIOBEKa M3HAYAIBHO YHCTA.
Tonpko HeratMBHBIE MOCTYHKH (opmu-
PYIOT  OTpHIATEIbHBIE IOCIEACTBUS.
VX nmpu4yMHaMM SBIAIOTCS TPH «AAa»:
1. «Hnno3us (oMpadeHue, HEBEXKECTBO,
3abnyxaenue). 2. Ilpussazannocmo (xe-
naHue, TOpPIOCTh, BoxAeneHue). 3. Om-
épaujenue (THEB, HEHABUCTb, arpeccus)»
[6]. B-ueTBepThIX, «IOCTETICHHAS 3aMEHA
HETaTHUBHBIX NPUBBIUEK Ha MO3UTHBHBIE
3aBepIIaeT BCE TPYJHOCTH, MOCKOIBKY
Iocjie W3MEHEHHS IPHIUH BO3MOXKCH
KOHTPOJIb Haj caenctBusMm» [12]. Dto —
OKOHYaHHUE CTPaJaHUH: «..CTPOUTENH Ka-
HAJIOB ITyCKAIOT BOAY, JIy9HUKH MOIINHS-
10T cebe CTpelly, MIOTHUKH HNOAYMHSIOT
cebe epeBo, MyIpenbl CMUPSIOT CaMuX
cebs» [45].

OTciofa cieyer, 4To B PEIHruu
Oyaau3Ma B KOHTEKCTE HOPHIHYECKOH
(bopMynBl «CO3HaBas OTBETCTBEHHOCTh
nepen borom» uenoBek OTBETCTBEHEH
nepes caMuM CoOOM, TOCKOIIBKY CTpaja-
HUS TIOPOKACHBI IM CaMHM, a 3HAYUT, UM
K€ MOTYT OBITh IIPEOONECHBI U YCTpaHe-
HBIL. J{71s1 TpeKpalieHus crpajiaHuil Heoo-
XOIIUMO M30aBUTHCS OT XKEJaHWH U CTpa-
creil. Hapymenue xe 3akoHoB Bcernen-
HOH — 3TO y>€ OTBETCTBEHHOCTb IEpej
Bborom.

Casamennoe IIpemanue oTHOCUTCS
K TepBOHAYaJIbHOMY CIIOCOOY pacrpo-
cTpaHeHus Oynau3Ma. YCTHas mepenada
3HAHUM SABIACTCA TPAJULUOHHON U IIPO-
JIOJDKAET CYIIEeCTBOBATH A0 HAIINX THEH.
Cesmennoe [lucanme 3apoxmanoch Ha
OOBIYHBIX MMAJBMOBBIX JIMCTAaX, Ha KO-
TOpBIE CBOM HMCTHHBI 3amuchkiBan bynna.
B mocnenyromem 3TH 3amucH BEIpe3an

Ha 729 mpamopHbIX muurax [42, c. 75].
Tpumuraka COCTOMT H3 TpeX 4YacTel
[46, c. 579] u cymecTByeT napauienabHO
¢ IlanuiickuM 3aKOHOM, OTpaXKAOIIUM
nonsurd bynner [15]. Baxkueitmmm st
OyAJUCTOB SIBISETCS HOHATHE «AXap-
MBI», T.€. KaXAOMY HEOOXOOUM CBOIt
noaxox. Ilostomy «axapmay m3maraeTcst
¢ y4€TOM HHAMBHIYAJIBbHBIX OCOOCHHO-
CTel KaXK10# rpymisl Bepyromux [7].
Xpucmuancmeo Bo3HUKIO B 1 Beke
Hame# 3pel cpeau espeeB IlamecTuHsI.
CunTaercsi, YTO «IEPBBIMH NPHHAIN
XPUCTHAHCTBO HAa  TOCYJapCTBEHHOM
ypoBHe Benwukas Apmenus (301), a B
nocienymomeM — Pumckas umnepus»
(313) [14]. IIpaBoBas 0ocCHOBa XpUCTUAH-
ctBa —3akoH boxwuii. [Ipenmonaraercs,
4yro Jlekanor — 3TO KOHCTHTYLMS JUIs
rocymapctsa, a Jlecsats 3anoseneit (Mcx.
19 — 20, 24. 12) — xoxexcel. B mepBrIx
YeTHIpPEX 3aIlOBEIsIX TOBOPHUTCS 00 00s-
3aHHOCTAX 4YeJIOBeKa I10 OTHOIICHHIO
k Bory, cinenyromue maTe onpenensior
B3aMMOOTHOILICHUSA MEX1y JIOIbMH, a
MOCJEHsAS MPHU3bIBAET K YHCTOTE MbIC-
neit u xenanuid. K tomy xe, momyueHue
Hecatu 3amoBezeif, ¢ OIHOI CTOPOHBI,
CBUJIETEIBCTBYET O MPH3HAHUM Ha-
cneqHukamMu M3paumns «CBOe€M BUHBDY
[10, c. 172], a ¢ gpyroii, HAIIOMUHAET O
3aBeTe, 3aKIIOYEHHOM MEXIy borom m
n3pamiabCKuM HapopoM. IlepBas u Hau-
Oonpmas 3amoBenb: «Bosmobu Tocmo-
na bora TBoero Bcem cepaneM TBOUM H
BCEIO JYILOO TBOCKO M BCEM pa3yMEHUEM
TBOMM». BTopas xe: «BozmroOu Omik-
HEro TBOero, kak camoro ceos» (Md. 22.
36 —39) [4, c. 969]. «Ha cux nByx 3amo-
BE/IIX YTBEPXKIACTCS BECh 3aKOH U IPO-
pokm» (M. 22. 40) [4, c. 969]. B stom
CIIy4ae He H3MEHSJIOCH IIPEeXKHEee yUeHHe,
a JIMIIb TOBOPWIOCH 00 MX NMPHOPHUTETE:
«Moe yuenue — He Moe, Ho [locnaBuiero
Mens» (Un. 7. 16) [4, c. 1051].
WznoxxeHHOE  CBHIECTENBCTBYET O
cienyronieM. Bo-1iepBbIX, XpUCTHAHCTBO
NPUHAUICKUT K YHCIY MOHOTCHCTHYE-
ckux penuruil. B Cearom [lucanuu bor
YIIOMUHAETCs, Harpumep, Kak «5 ecmb
Cyuuity (Ucx. 3. 14) [4, c. 66], koTopbIit
«HE MOXET IpPeKpPaTHTh CyIIEeCTBOBA-
Hue» [18, c. 190], «laps ke BekoB HeT-
nenssi» (1 Tum. 1. 17) [4, c. 1191], a
MO3TOMY BEYEH BO BPEMEHH B JIBOSKOM
CMBICIIE: «KaK B KOJMYECTBEHHOM, TaK U B
Ka4eCTBEHHOM OTHOIIeHuM» [18, c. 192].
Bocnpunumaetcs «JIEHCTBYIOIIIM)
[17, c. 11], u60 «Otenr Moit noHBIHE JIE-



naet» (Uu. 5. 17) [4, c. 1047], a «npaBie-
Hue bokbero npoBUIEHUS TPOCTHPACTCS
Ha Bce» [17, c. 90], mockonbky «l'ocnoan
Ha HeOecax moctaBui npecton CBOH, U
unapctBo Ero Bcem obnmamaet» (Ilc. 102.
19) [4, c. 629]. K Tomy xe, yKka3bIBaeT-
cs, uto OH — «Cynus Bcelt 3eMiiny, «Cy-

JIUsl TIPAaBEIHBIN... BCSAKUH JI€Hb CTPOTO
B3bICKHBatomuit» [13, c. 33-37]. B mo-
cienyromem bor Berxoro 3aBera «cran
yesioBeKoM B nuie Mucyca Xpucra u te-
nepp OOMTaeT B HAarMmx cepAlax B JIUIE
Caartoro [yxa» [5, c. 29]. Yka3zaHHbII
craryc bora onpasapiBaeT Hanu4ue nep-
BOH 3amoBeau. Benp «denmoBex co3mgaH
JIJISL TOTO, YTOOBI JIIOOUTH bora J1r000BbI0
BBICIICH, WAyLIeH H3 caMoil TITyOWHBI
nIyxa, cepama» [34].

Bo-BTOpPBIX, COCTABIAIONIEH BTOPOI
HamOONbIIEH 3amoBeIN — «BO3IIOOHN
OJMIKHEr0 TBOEro, Kak CaMoro ceos»
— sIBISIETCSl KifoueBas (pasa: «BO3IIO-
6u...camoro cebs». CyTh e€ 3aKkiroyaeT-
cs B cioBax bora: «CorBopuM 4enoBeka
mo o6paszy Hamemy u mo mogobuto Ha-
mwemy» (BeIT. 1. 26) [4, c. 7]. B cBs3u
C 3THM 4YeJIOBEK MMeeT O0XKEeCTBEHHOE
HayaJylo, KOTOpoe UcXoauT u3 bora u 8-
nsiercss Ero wactero. YToObI MOMOOUTH
cebst 1 OIMKHETO CBOETrO, U BECh DTOT
MHUp C JIOOBIMH €r0 CHTyalHsMH, He-
obxonuMo BuAETh bora Bo BceM M BO
Bcex, BKurodas ceds. «Yemosek, cros-
IIWH TIpeXie OTIEIBHO OT APYTUX, CIIH-
BaeTCs C YEIIOBEYECTBOM M CTAaHOBHTCS
onuuM n3 Cracureneit mupa. Huurto He
CTOHUT yXe BHE €T0, OH CTOUT BHYTPH Ca-
Mo#t xuzHu» [1, c. 141]. IIpu Hapyme-
HUM HACTYNaeT Pa3op U BOHHA BMECTO
TapMOHUH.

bubnus, kak MCTOYHUK TpaBa XpH-
CTHAHCTBA, «CBAILICHHA, TOCKOJIBKY MPO-
ucxogut ot Camoro bora» [39]. Ona ne
JI0Ka3pIBaeT Hanuuue bora, a ckopee,
npenanonaraer  Ero  cymecTtBoBaHme.
«Bnagane corBopmi bor He6o u 3emiTio»
(bert. 1.1) [4, c. 7]. «be3 comHeHns, —
Kak oTMeTws1 cB. Bacumuii Benukwuit
(330-379), — exenu ecTb YTO-HUOYID
cpeziHee Mexly HeOOM H 3eMJIeI0, TO OHO
COTBOPEHO BMECTE C CUMH IIpeesaMuy
[44]. K Tomy xe, bubnus umeet nse cy-
[IECTBEHHBIE 0COOCHHOCTH.

Ilepas mammcana CBsaTeiM Jlyxom.
Taxk, anoctonsl «mpemiaranu csou Ilo-
CTaHMSI KaK WCTHHY HEMPEIOXKHYIO»
[30, c. 67] mocne Toro, xorma yoexma-
much o Hanmuuu B HuX Jlyxa Casroro.
«CasimenHoe [Tncanme 3aximodaer B cebe

OTKpoOBeHHE, JTaHHOE YEJIOBEKY AJIs yKa-
3aHMs NMyTH K cnaceHuro» [29, c. 323].
OHO JOCTYIHO BCEM, IIaBHOE — YTOOBI
obuT0 umcToe cepaue. Tak, mpn. Mapus
Erunmerckas «no KHUTaM HHKOTIa HE
y4YWIIach, HE CIIbIXajla HUKOTJA U3 YbMX-
00 yCT YTEHHUS WM TEHUs, HO CIOBO
Boxne Be3ne u Bcerna mpocBemniaer pas-
YM W TIpOHUKAaeT Jake O MEHs, Heu3-
BecTHOM Mupy» [11, c. 156].

Uro xe kacaeTcs BTOpOiHl ocoOeH-
HocTH, TO bubnus sBngercs noroopom
Mexay borom u mronepmu. «Bce Bpems
OT COTBOPEHHUS MHpa A0 HPUIIECTBHS
HNucyca Xpucra Ha 3emMii0 Ha3blBaeTCs
Berxum 3aBeToM, TO €CTh OIPEBHUM 00-
2060pom, Uiu corwszom bora ¢ monpmy,
no xoropomy bor mpuroromnsn nmonei
K OpuHATHIO obemanHoro Cracurers.
B HosowMm 3aBete Mucyc Xpucroc 3akiro-
YW1 C JIIOIbMU HOBBIH €003 UYL 002060D,
[0 KOTOPOMY BC€ CHOBAa MOTYT IIOJNY-
YUTHh TOTEPSHHOE ONIa)KEHCTBO — BeU-
HYIO XU3HBb ¢ Borom» (gwv10. asm.) [39].
JanHoe ymo3axitouenue npt. Cepaduma
Cnob6oackoro (1912-1971) npennosnara-
€TCs NPOPOYECKUM, IOCKOJIBKY PAaCKpbl-
BaeT COBPEMEHHOE OINpPEJENICHUEe — «CO-
3HaBas OTBETCTBEHHOCTH mepen borom»
— npeamOynbl KoHCTUTYyIMu YKpauHsl.

OTBETCTBEHHOCTh, 10 XPUCTHAH-
CKOM penuruy, HacTylaeT 3a Hapylle-
Hue 3akoHOB BOXBHX, C coBeplIeHHEM
Tpéx BUAOB rpexa. 1. Cuepmmuuiii epex,
KOTOPBI O)KECTOYAaeT YelIOBeKa, OT/a-
nsiet ot bora. OTo Oyn, kopeicToNIOONE,
YpEeBOYroJue, ropAblHs, I'HEB, YHbBIHUE,
3aBUCTh M IYXOBHas JeHOCTb. 2. [pex
npomugé Ceamoeo [lyxa, T.e. NeUCTBUS,
coBepiieHHble Bompeku bory. Hampu-
Mep, Hajexaa Ha 1obpory Bora npu He-
JKEJIAaHUM CIIeJOBaTh MPaBEIHON KU3HHU,
OTCYTCTBHE NOKasiHUs, 6oprda ¢ borom,
03J7I00JICHHOCTh, 3aBHCTh K JYXOBHOCTH
apyrux. 3. Ipexu, «sonuiowue K Heby»
(yOwmiicTBO, OCKOpONEHHWE poxuTenei,
HNPUTECHEHUE OJIMKHUX).

Ortcroza cienyer, 4yTo 10 XPUCTHAH-
CKOHl penurum, B KOHTEKCTE HOpHIUYe-
CKO#l (OpMyJNIbI «CO3HaBasi OTBETCTBEH-
HocTh nepen borom», oTBETCTBEHHOCTH
BO BCEX clydasx Hactynaer mepex bo-
roM. B mepBom ciyuae, xorna HeT Jr00-
BH HEMOCpPEACTBEHHO K bory (Cestomy
Hyxy). «Ilocemy roBOpro BaMm: BCSIKHil
TpeX W Xylla MPOCTIATCS UYeIOBEKaM, a
xyna Ha Jlyxa He POCTUTCS YeTOBEKaM»
(M. 12.31) [4, c. 956]. CypoBocTb cioB
Nncyca Xpucra mosiCHACTCS «CTENEHBIO
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BUHBI» [37] rpewmiHuka. Bropoii cinyvait —
IIPOM3BOIHBII OT CTEeNeHH JTI00BH K cede
win (1) k Onmkaemy. Ecnu yenoBek He
mo0uT cedst unu (1) OIMKHEro, TO 3Ha-
yuT, He Moout bora. «Cyx ke cocTout B
TOM, YTO CBET NPHILIE] B MUP; HO JIOAU
Oosiee BO3IMIOOWIN ThMY, HEXEIH CBET,
MIOTOMY YTO JieJIa UX OBUIH 31161; HOO BCS-
KHH, NeIaroluid 3]I0€, HCHAaBUJIHUT CBET
W HEe HIET K CBETY, 4TOOBI HE OOMHYHN-
JIMCH Jiea ero, MOTOMY YTO OHHM 3JIbI, a
MOCTYNAIOUH 110 MPaB/ie UIET K CBETY,
a0l sIBHBI OBLIM JI€Na €ro, HOTOMY YTO
oun B bore cnmemaner»y (MUu. 3. 19-21)
[4, c. 1044].

Hcnam («upenanue cebs Boryy,
«IIOKOPHOCTBY») — PEJIMIHs, BOSHUKLIAS
B ApaBun (Hagamo VI-ro Beka Hameit
9pBl) KaK pe3yabTaT IPOINOBEIHUYE-
CKOM JesATeNbHOCTH Ipopoka Myxam-
mena (570-632). IlpuBepskeHIBI HCia-
Ma HMEHYIOTCSI MYCyJIbMaHaMH, KOTO-
peie BepytoT B Exmnoro Bora: «Cxkaxu:
«OH — Annax — eIuH, AJlaxX, BEYHBIH;
HE POAMJI U He OBUI POXKACH, U HE OBbLI
Emy paBubIiM HU onuH!» [16, c. 441]. Ilo
Kopany, nanpumep, «bor — Hauano u ko-
Hel, ABb U TaiiHa, ConHue u Jlyna, Cet
u Tema, XKuznp u cmepth, Pait (Beunas
bnarogate) m An (BeuHble CTpamaHus).
Bor — Bce m HeT HUYEro M HHUKOTO BHE
Bora» [20]. B To ke Bpems, 1o ux Bepe,
Bor — e Caaras Tpouna: «He BepoBanmn
Te, KOTOPBIE TOBOPWIIM: «BEOh AJUIaX —
TPETHH M3 TPOHMX», — TOTAA KaK HET HU-
Kakoro OoxecrBa, kpome Enunoro bora.
A ecny OHHU He yhep)Karcs OT TOTO, 4YTO
TOBOPAT, TO KOCHETCA TeX M3 HUX, KO-
TOpbIE HE YBEPOBAJIM, MyYUTEIbHOE Ha-
kazanue» (Cypa 5 «Tpamesa», ast 77)
[16, c. 81]. [Ipu 3TOM HCiaM He nenaet
pa3uuil MEXIy BEJCHHAMH AJjuiaxa u
Ero nocnannnka Myxammena.

Wcnamckas penurusi, ¢ OIHON CTOPO-
HBI, COIEP)KUT TEOJIOTHIO, KOTOpas ycTa-
HaBJIMBAeT JOTMBI W IIPEIIHCHIBACT, BO
YTO MYyCYJAbMaHWH JOJDKEH BepHuTh. Ha-
npumep, Bepa B boxkecTBeHHOE Ipeno-
npeaenenre. OHO «COCTOUT U3 YEThIpeX
noctynaroB: 1. bor 3naer Bce. OH 3HaerT,
4T0 OBLIO, 1 YTO OyneT; 2. bor 3anucan B
XpaHHUMBbIE CKPHIKAJIU BCE, YTO MPOU30H-
net BmioTh no Cymnoro gus; 3. Ilpo-
HCXOOUT TONBKO TO, 4TO yropHo bory,
WU HAYTO HE MOXET NPOU30HTH IMOMHMO
Ero Bosiu; 4. Bor ects Co3marenb BCero
cymero» [19, c. 68]. C npyroii cTopoHsI,
HCIIaM MMEeT IapuaT — T.€. «IpeArnca-
HUSl BEPYIOIIMM: YTO OHH JIOJDKHBI Jie-
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nath U yero He JoinkHel. [llapuar ocHo-
BaH Ha ujee 00A3aHHOCTEH uesloBeKa, a
HE Ha [IpaBax, KOTOPbIE OH MOXXET UMETh.
INocnencrBueM HeUCNOIHEHHS O00s3aH-
HOCTEH eCcTh Ipex TOro, KTO 3TH 00s13aH-
HOCTH Hapymaet» [22, c. 561]. Ilpu stom
HE OTPHIIAETCS, YTO UYEeIOBEK 0Onagaer
CBOOOIHOM BOJIEH, MMEET CIIOCOOHOCTH
BBIOMpATh MEXIy HOOpPOM U 3JI0M, H TIO-
TOMY HECET OTBETCTBEHHOCTH 33 CBOH
MTOCTYTIKH.

IlepBbIM HMCTOYHHKOM HCIAMCKOTO
npaBa sBisgercss Kopan. OTo — cBsleH-
Has KHWTa, «IJIaBHAas U aBTOPUTETHAs»
[26, c. 185]. Kopan Obl1 HHCHOCIAH
Borom uepe3 apxanrena ['aBpunna mpo-
poxy Myxammeny. Kopan npencrasinser
co00H COBOKYNHOCTh Pa3HOOOpPa3HBIX
MpaBwJI, KOTOpPbIE TPYNIUPYIOTCS B IBE
OCHOBHBIE Kareropuu: 1) OTHOIIEHHS
MEeXIy AJIJIaXxoM U 4eJIOBEKOM; 2) OTHO-
HIeHNsT MeXIy Jonbsmu [2, c. 180-181].
Cynna pasbsacuser KopaH, a mostomy
OTHOCUTCS KO BTOPOMY IO 3HAYUMOCTH
HCTOYHHKY MCIIAMCKOTO IIpaBa.

Takum 00pa3oM, MO pENUruM Ucia-
Ma, B KOHTEKCTE IOpUAHYecKor (opmy-
JIBl «CO3HABas OTBETCTBEHHOCThH Iepe]
Borom» Takas OTBETCTBEHHOCTb HMeEET
nBoWHOW cMmbIicn. C OJHOH CTOpPOHBI,
KU3Hb MYCYIbMaH MpeAonpeaencHa
Ammaxom. Ho ¢ pmpyroit croponsr, my-
cylnbMaHe 00JafaloT CBOOOMHON BoIeH,
HUMEIOT CHOCOOHOCTb BBIOMPATh MEXKIY
I00pOM W 3JI0M U TIOTOMY HECYT OTBET-
CTBEHHOCTb 3a CBOU MOCTYNKH. B cBsi31 ¢
YeM OHH 0053aHbl MOCTOSHHO OYHIIATh-
Csl M COBEpIIEHCTBOBATHCS TyXOBHO, a B
MOCJEYIOIEM — CTaTh 0e3yNpeYHbIMU.
B mpoTuBHOM cilydae HacTymaeT OTBET-
CTBEHHOCTH U Tiepes] co0oi, u mepen A-
JIaXOM.

BouiBoasl. FOpunuueckas ¢opmyna,
n3noxeHHas B npeamOymne Koncruryrun
VYKpauHbI — «CO3HaBasi OTBETCTBEHHOCTH
nepen borom» — cBumerenscTByeT O Clte-
nyromeM. Bo-mepBBIX, mpencTaBisercs,
Y10 BOr OTBETCTBEHEH, IOCKOJIBbKY CO3-
Jlan 4dejoBeka W Ku3Hb. llpenen 3toit
OTBETCTBEHHOCTH — 3TO Bormoimenue.
Bo-Broprix, bor crtam wenoBekom st
TOro, 4TOOBI YenoBeK cran borom. Benp
YeIOBeK CO3/aH 1Mo o0pa3y U MoJ00HI0
Boxxbemy. OTBETCTBEHHOCTb, HapsiAy C
TakuM bBO>XeCTBEHHBIM CBOMCTBOM, Kak
m000Bb, H3HAYANBHO 3a70keHa borom B
€CTEeCTBO UeJOBeKa. Ymomoburtscs bory
— 3Ha4UT OOpECTH OTBETCTBEHHOCTH 3a
ce0st ¥ 3a 3TOT Mup. B-Tpersux, ocHOB-

Hasi OTBETCTBCHHOCTb 32 PA3BUTHUE YeIIO-
BEKa JIC)KUT Ha HeM camoM. Heobxomumo
U 70BepsaTh bory To, 4TO HE 3aBHUCHUT
ot Bonu yenoBeka: «Cepjie demoBeka
00ayMbIBaeT CBOW myTh, HO locmoab
ympasnser mectsueM ero» (Ilp. 16. 9)
[4, c. 664].
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K BOITPOCY O ITOPAJAKE ITPU3HAHUA JOKA3SATEJIBCTB
HEAOIIYCTHUMbBIMMU B YI'OJIOBHOM ITPON3BOJCTBE YKPANHBI

Anuca ITAHOBA,

acIUpaHT Kadeapsl yroJOBHOTO MPOLECCa H ONePaTHBHO-PO3BICKHOM AESATEIbHOCTH
HanpoHnansHOro 10puIu4eckoro yHuBepcurera umenu Spocinasa Myznporo

Summary

The article analyzes the procedure for the admitting the obtained actual data inadmissible to be used as evidence, namely in terms
of determining the subjects of admitting obtained evidence inadmissible. The author concludes that the only subject of the adoption
of a procedural decision about the admitting of the actual data inadmissible as evidence is a court. Substantiates the position that the
investigating judge is not subject to a such decision, based on the provisions of the Criminal Procedure Code, and law enforcement.

Key words: inadmissibility of evidence, admitting the evidence inadmissible, subjects of admitting obtained evidence inadmis-

sible, investigating judge, court.

AHHOTAIHSA

B crarbe AHATIM3UPYETCA NOPAAOK IIPU3HAHUA TOJTYYEHHBIX (I)aKTI/I‘-IeCKI/IX JaHHBIX HEAOIYCTUMBIMU B Ka4€CTBE NOKA3aTCIbCTB, a
HWMCEHHO B YaCTHU ONIPEACIICHUSA CY6T)CKTOB MIpU3HAHUS TOJTYYCHHBIX (baKTPI‘-IeCKI/IX JaHHBIX HEIOITYyCTUMBIMH. ABTOp MPUXOAUT K BbI-
BOAY O TOM, YTO CANHCTBCHHBIM Cy6’beKTOM TIPUHATHA MTPOLCCCYATIBHOTO PEHICHUSA O ITPU3HAHUU d)aKTI/I‘IeCKI/IX JaHHBIX HCIOITYCTH-
MBIMHU B Ka4€CTBEC NOKA3aTEIbCTB ABJIACTCA CYI. O060CHOBBIBACTCS no3uus O TOM, 4YTO CJICICTBCHHBIN Cyabs HE ABJIACTCA Cy6’bCKTOM

MIPUHATHA TaKOTO pemeHus, ucxonst u3 HopM YIIK u nmpaBonpuMEeHUTENbHOM IPaKTHKH.

KutroueBblie ¢Jj10Ba: HEOIYCTHMOCTH JJOKAa3aTeNIbCTB, TPU3HAHUE JIOKA3aTENbCTB HEJIOMYCTUMBIMH, CyOBEKTHI TPU3HAHUS JTI0Ka3a-
TEJNbCTB HEIOMYCTHUMBIMH, CIE€JCTBEHHBIN CYIbs, CY.

HOCTaHOBKa npodiemsl. [lo
o0LieMy MOpSAKY, YCTaHOBIICH-
Homy YIIK Vkpaunsl, cyn perraer Bompoc
0 JIOIMYCTHMOCTH JIOKa3aTeNbCTB MPH HX
OLIEHKE B COBELIATENbHOIl KOMHATE IpH
MIPUHATHH cyneOHoro pemenus. B ciydae
YCTaHOBJCHHUS OYCBHIHOW HEIOIyCTH-
MOCTH JIOKa3aTeJIbCTBA B XOZ€ CyAeOHOTO
pa3buparenbeTBa Cy/I IMPU3HAET JTO J0Ka-
3aTeNbCTBO HENOIYCTUMBIM, YTO BJIEYET
3a co00i HEBO3MOXHOCTb HCCIIEIOBaHUS
TAKOTO JI0Ka3aTeIbCTBA MM TPEKpalieHne
€ro UcClIe[IOBaHUs B CYZIeOHOM 3aceJaHNH,
€CIIM TaKoe HCCIEN0BaHHE ObLIO Hayaro.
CTOpOHBI YrOJIOBHOTO MPOM3BOACTBA, MO-
TEepIEeBLINIA, NPECTABUTENb FOPUANYECKO-
T JINIIA, B OTHOLIEHHH KOTOPOT'O OCYIIECT-
BII€TCS TPOHM3BOJACTBO, MMEIOT IPaBO B
xone CcyneOHOro pa3buparenbcTBa Xofa-
TACTBOBATh O MPH3HAHWUM JIOKA3aTeIbCTB
a TaKkXke TIPHUBOIUTH
BO3paKEHUsI TPOTHB TIPHU3HAHUS JOKa3a-
TeJBCTB HeolrycTuMbIMu (cT. 89 YIIK).
AHanu3 ykazaHHbIX nonoxeHuid YIIK
VKpauHBl B MX CHUCTEMHOH CBS3M HaeT
BO3MOXXHOCTh KOHCTaTHpOBAaTh HAJIU4YUE
obmero ¥ aupGepeHIUPOBAHHOTO TIO-
pslka TPU3HAHUS TONYYEHHBIX (akTH-
YECKHX JAaHHBIX HEJOIYCTUMBIMH B Kade-
cTBe JoKa3arenscTB. Ero mccnemoBanme
SIBIISIETCSL AKTyaJbHBIM, BEIb, KaK ITOKa-
3BIBa€T IIPABONPHMEHHUTENbHAS TIPAKTH-
Ka, IpUMEHEHue OTaenbHbIX HopM YIIK
YKpanHbl, perylupyoNHX 3TOT MOPSIOK,
SBJIACTCS HEOJHO3HAYHbIM M BbI3BIBACT
OIIPE/ICIICHHBIE CIIOKHOCTH.

HEOITYCTUMBIMY,

Topsimox TpU3HAHHS ITOJYYCHHBIX
(aKkTHYECKUX JaHHBIX HEIOMYCTHMBIMU
B Ka4€CTBE JJOKA3aTeIbCTB BKIIFOYAET Clie-
JIYIOII[E€ COCTABIIAIOIINE: &) BBIABICHUE
OCHOBaHUH 1S MpU3HAaHUA (PaKTHUECKUX
JIAaHHBIX HENONMYCTUMbIMHU; ©) WHHLMHU-
pOBaHHE PAacCMOTPEHMS ITOrO BOIPOCA;
B) pacCMOTpPEHHE XOJATalCTBa; TI') MpH-
HSTHE COOTBETCTBYIOIIETO MPOLECCYyallb-
Horo peuieHus. [Ipu 3Tom ciemyeT moa-
YEePKHYTh, YTO 110 OOLIEMY HPABUIY 3TOT
BOIPOC, KaK OBUIO CKa3aHO BHIIIE, pella-
eTcs CYIOM B COBELIATENbHOW KOMHAre,
32 UCKIIFOYCHHEM TEX CIIy4aeB, KOIJa BO
BpeMsl CyAeOHOTrO 3acefiaHHsi yCTaHaB-
JIMBACTCSl O4YEBUJHAS HEJOIYCTHMOCTh
Jl0Ka3arebcTBa. MTak, 3aKOHOM Ipeayc-
MOTpeH auddepeHIPOBaHHbIA TOPSIOK
pelleHus YKa3aHHOTO BOHpoca: oOrmas
npoleaypa — B COBEILATEIbHOW KOMHATE
MIPY MIPUHATHHU CYIeOHOTO peleHust; aud-
(bepeHMpoBaHHAs MPOLEAypa — BO Bpe-
Ml Cy1eOHOro pa3oupaTeNnsCTBa B CiIydace
YCTaHOBJICHHS OYEBHHOW HEAOMYyCTHMO-
CTH JIOKa3aTelbCTRA.

AKTyaJlbHOCTb TeMbI HCCJIEI0Ba-
Husl. BaxkHoe 3HaYeHHe TPH HCCIeoBa-
HUM TOpsAAKa NpH3HAHMA (HaKTHUECKUX
JIAaHHBIX HEIOIyCTUMBIMH B KauyecTBE J10-
Ka3aTeIbCTB IPHOOPETaeT BOIPOC Ompe-
JIeNIeHUsT CyOBEKTOB MPUHATHSA COOTBET-
CTBYIOILIETO NPOLIECCYaNTBbHOTO PELICHHS.

CocTtosiHue wuccaenopanus. Ilops-
JIOK MpPU3HAHMS TOJyYEHHBIX (akTHye-
CKUX JaHHBIX HEIONMYCTHMBIMH B Kaue-
CTBE JZI0Ka3aTeNbCTB HCCIIENOBANICS B pa-

6orax A.C. Anexcannposa, H.M. Bacaii,
JI.B. Tonosko, f.I1. 3eiikana, A.B. JIut-
BuHa, B.B. Tepexuna u Ipyrux y4eHBIX.
Brpouem, B HayuHOH IUTEpAType UMEIOT-
s IPOTHBOIIOJIOKHBIE MTO3ULIKH 110 ITOMY
BOIPOCY, BElb OJHHM YYEHbIE NPHU3HAIOT
MHOXECTBEHHOCTh CYOBEKTOB, KOTOpbIE
KOMIIETEHTHBI €T0 PellaTh, APyTUe TaKue
MOJTHOMOYHS MPU3HAIOT HCKIIOUUTEIHHO
3a CyIOM.

Henbio u 3axa4eil cTaTby SBISETCS
pemeHre BOmpoca O CyOBEKTax MPHHS-
THS pEIIeHUs O MPU3HAHUH TIOJTyYeHHBIX
(haKTHYECKHX JaHHBIX HEJIOMYCTHMBIMU B
KaueCcTBE JI0Ka3aTelIbCTB.

H3no:xenne 0CHOBHOIO MaTepuaJa.
Kak ormewaer H.M. Bacaii, npuznanue
JI0Ka3aTeIbCTB HENOMYCTUMBIMU BO3MOX-
HO Ha JI000H CTaguu YroJoBHOTO IPO-
U3BOJICTBA, HA KaXKIOH U3 KOTOPBIX IMPO-
LECCyaNbHbIH TMOPSAIAOK PEIICHUS 3TOrOo
BONPOCAa MOXET OBITh OXapaKTepH30BaH
mo cxeme: 1) BEISBICHHE OCHOBaHUH IS
MIPU3HAHMS JJOKA3aTeIbCTBA HENOITyCTH-
MbIM; 2) HHUIIMMPOBAHUE PACCMOTPEHHS
BOIpOCAa O NPHU3HAHWUH [[0KA3aTeIbCTBA
HEJIOMTyCTUMBIM; 3) OILleHKa CYIIECTBEH-
HOCTH JONYIIEHHBIX HapyIIEHHH HOPM
YTOJOBHOIO MPOLECCYabHOIO  3aKOHa
Opy TOMY4YeHHHM W (UKCalUH JlOKa3a-
TeNbCTB; 4) peleHue Bolpoca O Mpu-
3HAaHUM [J0KA3aTelIbCTBA HEAOIyCTUMBI-
MH. YUeHBII MPUXOAUT K BBIBOAY O TOM,
9TO CIIEAOBATeNb, MIPOKYPOP, CyAbS, CYH
pemIaroT BOIPOC O JOMYyCTUMOCTH JIOKa-
3aTeNbCTB MO COOCTBEHHON WHMIMATUBE



WK 110 XOJIaTalCTBY Y4aCTHHKOB IPOM3-
BozacTBa. [To pesynbraraM paccMOTpeHHs
XOJaTaliCTBa Y4YaCTHHKOB O IPH3HAHUU
JI0Ka3aTeIbCTBa HEAOIY CTUMBIM CJIE10Ba-
Tellb, MPOKYPOP, CIIEI0BATEIIb, Cy/Ibs BbI-
HOCSAT MOTHBUPOBAHHOE TIOCTaHOBJICHUE,
a cyn — onpezenenue [1, c. 18].

Iloxoxxell TOYKU 3pEHUs MPUACPIKU-
Baercs u M.1O. Kaiino. ABTop oTmeuaer,
YTO ABOMHON KOHTpPOJIb Ha CTaAuM J0-
CyneOHOTO pacclielOBaHMsI COONFOIEHUS
TpeOOBaHUH  JOMYCTUMOCTH  JOKa3a-
TEJILCTB, KOTOPBHIH OCYLIECTBISETCS Kak
CyObEKTOM HAKOIUIEHHs J0Ka3aTesIbHOW
uHpopMmanuu (cieroBareneM), TaK U
NPOLECCYANIbHBIM PYKOBOIUTENEM, J0JI-
JKeH MIPUBOIUTH B TIpEJeiax MOCTPOCHUS
WJeaJbHOM MOJENU YIOJOBHOIO CYyZIO-
MIPOM3BOJCTBA K TOMY, YTO B MaTe€pHaiax
YTOJIOBHOTO JieNla, KOTOpOe MOCTYIIIO B
CyIl, HE JOJDKHO OBITh «HETIOTHOIEHHBIX)
JoKazaTtelbcTB. B obocHOBaHME cBOEH
MO3HIIUN ABTOPOM TIPHBOJHUTCS BBIBOZA O
TOM, YTO IIPOKYPOP, KaK «TBOpeL 0OBUHE-
HHSD», HE MOXKET OCTaBaThCsl B CTOPOHE OT
nporecca o0ecriedyeH s «4UCTOTh JIOKa-
3aTeJIbCTB Ha CTaJUU IPEIBAPUTEIEHOTO
paccnenoBanus. IlosToMy HEOOXOIUMO
3aKOHOJIATENIBHO 3aKPEHUTh IMPaBO IPO-
Kypopa CBOHM IIOCTaHOBICHHEM MpU-
3HABaTh J[OKA3aTEIbCTBO HEMOIyCTUMBIM
10 XOAATalCTBYy YYAaCTHUKOB YTOJIOBHOTO
CYZIOTIPOM3BO/ICTBA WJIM IO COOCTBEHHOM
WHULMATHBE. ABTOpDOM TakXe OTMeda-
€TCsl, 4TO, UCXOAS W3 cozepxaHus ctT. 94
VIIK VYkpauHssbl, 3ak0H TpeOyeT OT Mpo-
Kypopa, a TaKKe APYrux CyObeKTOB yro-
JIOBHOTO INPOLIECCYabHOM AESTENbHOCTH,
OLICHUBATh KKI0€ JOKAa3aTEIbCTBO C TOY-
KU 3pEHMs €ro [PABOBBIX CBOICTB, B YacT-
HOCTH U €T0 J0MyCTUMOCTH [2, ¢. 90-91].

JleicTBUTENBHO, B COOTBETCTBUHU C
9. 1 ct. 94 VIIK Ykpaunsl ciemoBarens,
MIPOKYPOP, CIIEACTBEHHBIN CYIbs, CyX IO
CBOEMY BHYTpPEHHEMY YOSKICHHUIO, KO-
TOpPO€ OCHOBBIBAETCSI HA BCECTOPOHHEM,
MOJTHOM W OeCHpUCTpacTHOM HCCIENo-
BaHWUHM BCEX OOCTOATEIBCTB YTOJOBHOTO
MPOU3BOJICTBA, PYKOBOJCTBYSACH 3aKOHOM,
OLICHUBAIOT KaXl0€ J0Ka3aTelbCTBO C
TOYKU 3PEHHS OTHOCHUMOCTH, JIOIYCTHU-
MOCTH, JIOCTOBEPHOCTH, @ COBOKYIHOCTb
COOpaHHBIX JOKA3aTEJILCTB — C TOYKH 3pe-
HUSI JOCTaTOYHOCTH U B3aMMOCBS3H IS
MIPUHATHSL COOTBETCTBYIOIETO IIPOLIECCY-
AJBHOTO peIIeHHs. TakKe W yJaCTHUKH
YTOJIOBHOTO CYZIOIIPOM3BOICTBA, KOTOPHIE
HaJeJIeHbl MpPaBOM IIOAYM XOJATalCTB
0 TpU3HAHHWU JI0KA3aTeJbCTB HEHOIY-

CTUMBIMHU, B CIy4dae 3asiBIE€HHs TaKUX
XOJaTaliCTB OIIEHUBAIOT CBEACHUS, 110
KOTOPBIM CTaBUTCSI BOIIPOC O MPHU3HAHUU
UX HENONMyCTUMBIMH B KauecTBE JJOKa3a-
TEJIBCTB, C TOYKH 3PEHUS] 3aKOHHOCTH UX
HOJIy4eHHs, a 3HAYUT U JIOIMYCTUMOCTH.
OpnHako Takas OLEHKA SBIACTCS Cyry0o
CyOBEKTUBHOH M TIPEACTaBIAET COOOM
OCHOBAHUE JJIsI PACCMOTPEHUSI BOIIPOCA O
NPU3HAHUHU CBEIEHUI HENOMyCTUMBIMU B
JIOKa3bIBaHHU.

Bmecte ¢ TeM cuctemHbl aHamu3
HOPM, COCTABISIFOIIUX COJEpKAHUE HH-
CTUTYTa HEIOIYCTUMOCTH JIOKA3aTeNbCTB,
MO3BOJISIET CJIeNaTh BBIBOA O TOM, 4YTO
pellieHne BOMpoca O HEIOIMYCTHUMOCTH
NPEJCTaBICHHBIX CTOPOHaMH (haKThye-
CKHX JaHHBIX, KOTOPO€ OCYLIECTBIAETCS
B COOTBETCTBYIOLIEM IIPOLECCYaIbHOM
pELIEHUH, OTHOCUTCSA MCKIIIOUUTEIIBHO
K KOMIETCHIMU Cyla BO Bpems cyneo-
Horo pasbuparenbctBa. Tak, 4. 2 ct. 87
VIIK YkpauHBI yCTaHABIMBAET, YTO «CYL,
00s3aH IIPU3HATh CYLIECTBEHHbIMH Ha-
PYLIEHHSMH IIpaB 4eJIOBEKA U OCHOBHBIX
CBO0OOJI, B YaCTHOCTH, TaKUE AESHHUI...», B
4. 1 u 2 ct. 89 VIIK Ykpaunsl Takxke oT-
MEUAeTCsl, YTO «CyA PEelIaeT BOMpOcC O J0-
MyCTHUMOCTH JIOKa3aTeIbCTB IPH UX OLIEH-
K€ B COBELIATEIbHOM KOMHATE IPH IPUHS-
THUM CyAeOHOTO pEILEHUs...», «B CIydae
YCTaHOBJIEHHS OYEBHIHOW HEIOMYCTHU-
MOCTH JI0Ka3aTeNbCTBa B X0JI€ CyneOHOro
pa30upaTenseTBa Cyy MPU3HAET ATO JI0Ka-
3aTeNbCTBO HEIOMYCTUMBIM...». YUHTHI-
Bas 3T0, cuynuTaeMm, 4to B 4. 1 cT. 94 VIIK
YKpauHbl pedb HIEeT 00 YMCTBEHHOMH, MH-
TEeNJIEKTyalbHOU AEATEIbHOCTH CIIEI0Ba-
Telns, MPOKypopa, CIEICTBEHHOIO CYyAbH,
KOTOpasi 3aKJI0YaeTcsi B MX CyOBEKTHB-
HOM BOCIIPUATHH (haKTHYECKUX JaHHBIX,
UMEIOIUX 3HA4Y€HUE Ul yCTaHOBJIEHMs
00CTOSITENILCTB  YTOJIOBHOTO IIPOM3BO-
CTBA, a TAKXKE OLIEHKE ITHX CBEAEHMI MO
CBOEMYy BHYTPEHHEMY YyOEKICHHUIO UIs
HPUHATHSA COOTBETCTBYIOIETO PEIICHNUS B
YTOJIOBHOM HPOU3BOACTBE. B TO e Bpe-
Ms TAaKOHM OLIEHKE, KaK y»Ke OTMEYanoch,
HPHUCYII MCKITIOUUTENIBHO CYObEKTHBHBIN
XapakTep, KOTOpBI He MpeaycMaTpHBa-
€T INPUHATUS YKa3aHHbIMH CyOBeKTaMU
MPOLIECCYAIbHOTO PELIEHUs O IPU3HAHUU
WIM HENPHU3HAHUHM TakKuX (aKTHYSCKUX
JAaHHBIX JJ0Ka3aTelbCTBaMU, BEIb 3Hade-
HHE [0Ka3aTeJbCTB OHM INPHOOPETAIOT
TOJIBKO TI0 PEe3yJIbTaTaM HHTEpIpeTaluu
UX CYIIOM.

B sToM cmeicie ocobyro axTyanb-
HOCTb nproOperaer nosuuust B.B. Tepe-
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XMHa, KOTOPBIH paccCMaTpyUBaeT TakK Ha3bl-
BaeMBbIi HOBBIH CTaHAAPT JOMYCTHMOCTH
JI0Ka3aTeNnbCTB, BOSHUKHOBEHHE KOTOPOTO
00yCJIOBJIEHO COCTS3aTeIbHOW MO/IEIbIO
YIOJIOBHOTO ~ CYIOIPOM3BOACTBA. [ J1aB-
HBIM YCJIOBHEM COCTS3aTENILHOTO Cr1ocoba
(bopMHpOBaHHS JOKa3aTeIbCTB, yKa3bIBa-
eT aBTop, SIBIIETCS TpeOOBaHHE O TOM,
YTOOBI OHO OCYILIECTBISUIOCH C y4aCTHEM
cyabu. Coctsi3aTesbHblil CTaHAapT JOIy-
CTHEMOCTH — 9TO cyAeOHbIi ctannapt. Cy-
Ibsl OIIpeJIeIIsIeT CTaHAAPT JOIYCTHMOCTH
NP JIOKa3bIBAHHH, KOTOPOE OCYIIECT-
BISETCA 10 KOHKPETHOMY YTOJIOBHOMY
Jelly, UCXOAs U3 MOJIOXKEHUH 3aKOHa, a B
Clly4ae HEeZ0CTaTOYHOCTH 3aKOHA — PYKO-
BOJCTBYSCh OOLIMMH TIPEICTaBICHUAMU
0 CIpaBeJIMBOM M IOKHOM. [Ipeamu-
CaHHE B3aKOHOJATENs O JAOMYCTHUMOCTH
JIOKa3aTelbCTB HE MMEET HHMKAKOTO Jpy-
rOro CMbICHIa, KPOME TOTO, YTO HOHSI H
MIPU3HAJ IPUTOTHBIM JUIS HCIIOIb30BaHUS
CYIbsl B CBSI3U C HEOOXOAMMOCTBIO paspe-
LIEHHs] YTOJIOBHOTO JIefa 110 CYIIECTBY U
pelIeHus OTIEIbHOIO CIIOPHOTO BOHPO-
ca. B nocyne6HOM mpoOn3BOACTBE MOXXHO
TOBOPHUTH O JOIMYCTHMOCTH TOJIBKO KaK O
CpEIICTBE CAMOKOHTPOJIS CTOPOH 3a c0o-
poMm cBoero (hakTHUECKOr0 MarepHaa.
BHecyneOHas nesTeNnbHOCTh JHL, Oyay-
LIIMX YYaCTHHKOB YTOJIOBHO-IIPABOBOTO
CIopa, OCYIIECTBISIETCS B OJHOCTOPOH-
HEM TMOpSAAKE U TMPEACTaBIseT Cco0oi
JMIIb TIOATOTOBKY K CyIeOHOMY JIOKa-
3bIBaHHIO.  YTOJIOBHO-IIPOLECCYABHOE
JIOKa3bIBaHHE, KOTOPOE CONPOBOXKIACTCS
pelieHreM BOIIPOca O  JIOMYCTUMOCTH
JEHCTBUI CyOBEKTOB IO MOJTYUYESHHUIO J0-
Ka3aTelbCTB, UMEET MECTO B Ipeernax
CyIeOHOrO KOHTPOJIS.

dakTH4ecKUe AaHHBIE MOTYT OBITH
[IPEIOCTaBJICHBI Cyly B JII00OM BHUIE, Ha
M000M HOCHTENIE, IMIaBHOE, YTOOBI ObLIa
BO3MOXKHOCTh HX BepU(HKAIMH B CY-
JNeOHOM 3acefaHHH M YCTAHOBICHUS HX
JOCTOBEPHOCTH. J[OKa3arenbCcTBa MOTYT
OBITh TOJYYEHBI CYOBEKTaMH JOKa3bl-
BaHUS OTKy/a YrOJIHO; Ba)XKHO JIMIIb TO,
YTOOBI B CyA€ MOXKHO OBLIO NPOBEPUTH
HX MCTOYHHK, CIIOCOO MOJy4YeHHs, a TakK-
ke mepenauu B cya. dopma, B KOTOpOit
OyzneT 3adUKCHpOBaHAa U TPEIOCTaBICHA
Cyly JOKa3aTelbCTBeHHass MH(opMauus,
JIOJDKHA OBITh TaKOW, KOTOpast OBl TI03BO-
JWIa CYIy U MPOTHBOIOJIOKHOW CTOPOHE
MIPOBEPUTH JOCTOBEPHOCTH U MOJE3HOCTh
uHpopmarmu [3, c. 14-20].

Ha Bepudukaiuo kak Ha HEOOXOAH-
MO€ YyCJIOBHE TpH3HAHMS (HAKTHUSCKHX
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JIAHHBIX JIOIYCTUMBIMH JJOKa3aTelbCTBa-
My ykazbiBaeT M A.C. AJekcaHIpos.
Tak, aBTOpOM IOKTPUHAJIBHBIX MOZAENEH
YTOJIOBHO-IIPOLIECCYAILHOTO JIOKa3bl-
BaHusi PO mpennaraeTcsi moHUMATh MOA
«JI0Ka3aTeIbCTBAMIY) B YTOJIOBHOM IIPO-
H3BOJICTBE «CBEJCHHUS, KaCAIOIINECs yro-
JIOBHOTO JIeJIa ¥ SIBIISTIOIINECS TIOJIE3HBIMHI
IUTSL YCTaHOBJICHUS HCTHHBI, COOOIIaeMbIe
Cyly JHWIAMH BO BpeMs JONpoca TN
MPEIOCTaBJICHHBIE CTOPOHAMH B BHIE
IIPEMETOB, JJOKYMEHTOB, JPYIHX OOBeK-
TOB ((pU3HYECKUX MIPOILIECCOB, MOJIEH), KO-
TOpble OBUIM TONY4EHbI C COOMOIEHHEM
CTaH/AAPTOB AOIyCTUMOCTH M JOCTYIHBI
s Bepudukarmu...». Ilox «daxrude-
ckuM Marepuanom» A.C. AnekcaHapoB
MIOHMMAET «II00bIC CPEICTBA XPAHCHUS U
nepeayd HHGOpPMaIUK, KOTOPBIE JETal0T
ee JOCTYNHOW Juisi Bepubukamu u ¢op-
MHUpPOBaHUSI CyHEOHBIX JIOKa3aTelbCTBY»
[4, c. 4-5].

B.B. TepexuH chpaBeianBO OTMEYa-
T, YTO CyOBEKTOM NpPU3HAHUS JIOMYCTH-
MOCTH JIOKa3aTelIbCTBA MOXET ObITh HC-
KJrounTensHo cya. Eciam nomydenue no-
Ka3aTelbCTBA HE CBA3aHO C HAPYLIEHUAMHU
KOHCTHUTYIIMOHHBIX IpaB I'paKIaHUHA, a
TaKKEe B YCJIOBUSX COCTS3aTENbHON IIPO-
Leqypbl BO3MOXKHA €ro BepuHKaIus, Cya
MOXET JOIYCTUTh 3TO JOKa3aTelbCTBO,
€CllM JAPYTUM CIIOCOOOM HEBO3MOXKHO
BBEUICHUTD CYIIECTBEHHBIE O0OCTOSATEINb-
crBa 1o geny. CTaHaapT OIMYCTHMOCTH
YTOJIOBHOTO IIPOIIECCYaJbHOIO JI0Ka3a-
TEJILCTBA HE YCTAHABIMBAETCS 3aKOHOM,
a omnpezenseTcs NPaBOCO3HAHUEM ITyTEM
TOJIKOBaHUS CMbIcna 3akoHa. CraHmapT
JIOIyCTUMOCTH IIPOINUCHIBAETCS B TEKCTE
3aKOHa, HO MPOYMUTHIBAETCS CyAbei. DTOT
CTaH/AAPT ONPEACNACTCS B XO/IE apryMeH-
TalMOHHOM, MHTEPIPETALUOHHON nes-
TEJIFHOCTH YYaCTHHKOB CyAeOHOTO Ipo-
1[ecca OTHOCHTENBHO COIEPKAHHS 3aKO-
HOZATEILHOTO (pOPMYITHUPOBAHHUS TIPaBHIIa
0 JIOITyCTUMOCTH JI0Ka3aTeIbCTB. Y YEHbII
MIPUXOINT K BBIBOAY O TOM, UTO IIEPEXO]
(B TEOpHHM) K COCTA3ATEIILHOMY CTaHIap-
Ty JONYCTHMOCTH OCYIIECTBIACTCA B
HECKOJIBKUX HalpaBJIeHUAX. Bo-nepBhIx,
OTHOCHUTENBHO TIOHATHS «I0Ka3aTellb-
CTBO» CTaHAAPT JOIyCTHMOCTH CTaHO-
BUTCS CyA€OHBIM U PAcIpoCTpaHseTcs Ha
(axTHueckue JaHHbIe, IPEIOCTABICHHbIC
cyny. B cBsa3u ¢ aTiM a) ornagaer HeoO-
XOIMMOCTH B HOPMaTUBHOM OTIPEIETICHUN
JI0Ka3aTeNbCTBa KaK YHUBEPCATIBHOTO AJIs
JOCyneOHOTO M CyneOHOTO IMPOHM3BOICTB
MTOHATHSL; 0) ONpeeeHne JOIyCTUMOCTH

ClIelyeT IPOBOJUTH OT 0OPAaTHOTO — Yepes
KOHKPETHOE OIMCAHUE HEAOIyCTUMOIO
[3, c. 14-20].

B naHHOM KOHTEKCTEe 0cO00ro BHUMA-
HUS 3aCJTyKHUBAET BOIPOC O BO3MOXHOCTH
NPU3HAHUA TIOAYYCHHBIX (HaKTHYECKHX
JTaHHBIX HEJOIMyCTUMBIMHU B Ka4€CTBE JI0-
Ka3aTeJbCTB CIICICTBCHHBIM Cyabeil. B Ha-
YK& OTMEYaeTcs, YTO B HACTOAILEE BPEMs
cyneOHas MpakTHKa UCXOAUT U3 TOTO, YTO
CIIEICTBEHHBIE CYIIbH MPEHMYIIIECTBEHHO
n30erarT UCCIICOBAHUS JI0Ka3aTeIIbCTB U
peabHOI OLIEHKH OOOCHOBaHHOTO IOJIO-
3penust. UrHopupyroTcs 3asBIEHHs O He-
JIOIYCTUMOCTHU JOKa3aTeIbCTB, KOTOPBIMHU
00OCHOBBIBACTCSI TOJO3PEHHE W IPyTue
o0cTosTeNnsCTBa. B OCTaHOBIEHUSX O CO-
JIep>KaHUH TIOfl CTpaXKeil He yKa3bIBarOTCS
JIOKa3aTeIbCTBA, Ha OCHOBAaHUHM KOTOPBIX
CIIEICTBEHHBIN CYJIbsI MPHUILEN K OIpene-
neHHoMy BbIBomy [5]. Kpome Toro, yxka-
3bIBAETCS, YTO TaKOH IOAXOA IMOJHOCTBIO
nporuBopednT nonoxeHusM YIIK Vkpa-
uHbl. CormacHo 4. 6 ¢T. 9, u. 1 cT. 94, u. 2
ct. 177,4. 1 ct. 178 YIIK Ykpaunsl, pewast
BOIPOC 00 M30paHMM Mepbl IpecedeHus,
CJIEJICTBEHHBIE CyIbH 00513aHbI IIPUMEHSATD
nonoxxeHus ct. 87 YIIK Ykpaunsl, B yact-
HOCTH U 4. 4 3TOH ke cTarhu [6].

[IpuBeneHHass TO4YKa 3peHUs] MHpea-
CTaBJIsIeTCs HEOSCCHOPHOM W CIMIIKOM
Kareropu4Hol. Benp ucxons wu3 Toro,
YTO HAa CTaAUH JA0CYyNeOHOro pacciesno-
BaHUS CTOPOHBI COOMpAIOT CBEICHUS,
KOTOPBIMH OOOCHOBBIBAIOT CBOHM pellle-
HHS, CIICIICTBEHHBIH Cynbsi Kak CyObeKkT
MPOLIECCYaIbHON JEATEbHOCTH Ha 3Ta-
e 10cyeOHOro paccieJoBaHus, Ha Halll
B3IVISIZI, HE MOXKET PAcCMaTpPUBATh BOIPOC
npu3HaHus (paKTUYECKUX JTaHHBIX HEIOo-
MIyCTUMBIMU B KayecTBE OKA3aTelbCTB,
MIOCKOJBKY  JOKA3aTeNbCTBAMU  TaKUE
JTaHHBIE CTAHOBSTCS TOJBKO MOCIE HX
OLIEHKH CyIOM BO BpeMs CyneOHOro pas-
OHMpareNbsCTBa B COBOKYITHOCTH C JIPYTH-
MH JokasarenscTBaMu. K tomy ke, 4. 4
c1. 87 YIIK YKkpauHsl ycTaHaBIMBAET, YTO
JI0Ka3aTeIbCTBA JOJDKHBI TIPH3HABATHCS
CYIOM HEJOIMYCTUMBIMH npu aooom cy-
Ooebnom pazbupamenscmge. B cooTBert-
CTBUM C MOJOXKEHUAMH M. 24 4. 1 cT. 3
VIIK Vkpaunsl u . 28 VIIK Ykpaunst
cyneOHOe pa3doupaTeabCTBO — ATO CTaIHsL
YTOJIOBHOTO CYAOIPOHM3BOACTBA, HA KOTO-
POM paccMaTpHBAETCs AENO 10 CYILECTBY.
CrenoBarenbHO, 3aKOHOJATEb UCKITFOYHIT
BO3MOKHOCTh TIPH3HAHUS TTOJyYEHHBIX
(aKTHIECKUX JaHHBIX HEIOITyCTHMBI-
MH B Ka4yecCTBE JIOKa3aTeJIbCTB Ha JII000MH

CTaJMU YTOJOBHOIO NPOM3BOACTBA, KPO-
Me CTaauHu CyaeOHOro pa3OMpaTenbCTBa.
Kpowme 3T0oro, nCxoas U3 CUCTEMHOTO aHa-
nu3a HopMm YIIK YkpauHbl, MOXXHO Tpu-
WTH K BBIBOJY O TOM, YTO B T€X CIIy4asx,
Korzma CyObeKTaMH HMPUHATHS IPOLECCy-
QIBHOTO PELICHHS SBISIOTCS CYH, CICHO0-
BaTeNb U CyAbs, 3aKOHOJATENb MPSIMO 00
sTOM roBopuT (cT. 114, 132, 144, 163,172
VIIK Ykpaunsr).

Yro ke KacaeTcsi peuIeHHs BOIpoca
00 u30paHMM Mepbl IPEceueHUs clel-
CTBEHHBIM CYIb€H, TO B COOTBETCTBHH
¢ nonoxenusiMu ct. 198 YIIK VYkpaunst
BBICKa3aHHbIE B IIOCTAHOBJICHHWH ClIE[-
CTBEHHOTO Cy/bH, CyJa BBIBOJIbBI IO pe-
3y/nbTaTaM pacCMOTPEHHMS XOIaTaicTBa O
NPUMEHEHHH MEpbl IPEeceueHus: Mo 00-
CTOSATEIIbCTBAM, KaCAIOIMMCS CYTH MOJ0-
3peHusl, OOBUHEHHSI HE MMEIOT IpPCIOIH-
[[HAJBHOTO 3HAYCHHUS JUIS Cy[a BO BpeMs
cyneOHOoro pa3duparenbCcTBa W JUIA Clie-
JIOBATeIsl MITH MPOKYpPOpa BO BPEMsl 3TOTO
WIN JIPyroro yrojIOBHOTO MPOU3BOZCTBA.
Eciu npeanonoxurs, 4To MpU peleHu:
Bompoca 00 W30paHMM Mepbl Ipecede-
HHUSA WIM MHOW Mepbl 00ECIIeUeHUs yro-
JIOBHOTO TIPOM3BOJCTBA  CJICICTBEHHBII
CyIbs TpPH3HAET JOKa3aTelbCTBO HEIO-
MYCTUMBIM (M TaKoe J0Ka3aTesIbCTBO
OyzmeTr mpsiMO HMJIM KOCBEHHO YKa3bIBaTh
Ha HAJM4YKME BHHBI JIMLA, HATPUMEp, TIPH
peleHny Bompoca 00 apecTe HMyIIe-
CTBa, KOTOPOE MO YTBEPKICHHIO CTOPOHBI
OOBHHCHUS SIBISIETCS TPEAMETOM Mpe-
CTYIUICHMSI, CIIEICTBEHHBIH CyIbsi NpH-
3HaeT 3TO HMMYILIECTBO HEIOIYCTUMbIM
JIOKa3aTeJIbCTBOM), TO (haKTHIeCKH OyayT
HapyuieHsl TpeboBanusi ct. 198 VIIK, no-
ckonbKy YIIK Ykpaunsl He npenycmaTpu-
BacT BO3MOKHOCTH O0KaJOBaHMS OIpe-
JeTICHUsT O TPHU3HAHUM J0Ka3aTeNbCTBA
HEJOMYCTHMBIM, a CJIE[OBaTENIbHO, CYJ
NEepBOl HMHCTAHIMU TIPH PACCMOTPEHUM
JleJ1a 1o CyIIeCTBY Oy/IeT JIUIIEH BO3MOX-
HOCTH HEIOCPEJICTBCHHO HCCIICA0BATh
U OIICHHTh B COBOKYIHOCTH C JPYTHMH
JIOKa3aTeIbCTBAaMH TO JIOKA3aTelbCTBO,
KOTOpOE OBIJIO MPH3HAHO CJIEJICTBEHHBIM
cyabeil HemomycTUMbIM. B aTOoM cityuae
BO3HHUKAET BOIpOC 00 obecreueHun 00-
BUHSEMOMY €ro IIpaBa Ha CIIPABEIJIMBOE
cyneOHoe pa30uparenbCcTBO. YUHTHIBAs
9TO, CYMTAEM, YTO IPU PEIICHUH BO-
mpoca 06 u30paHWM MEpHI NPECEYCHHS
CIICICTBEHHBIH CyIbsl IOJIKEH OLICHUBATD
(axkTHUuecKue JaHHBIC, MPECTaBICHHbIC
CTOPOHAMH JUJIS TIOATBEPIKACHHS HATHYHS
000CHOBAaHHOTO TIOJIO3PCHUS, a TaKKe



JIPYT'HX OOCTOSATEIbCTB, YKa3bIBAIOLIUX
Ha HEOOXOAMMOCTh NPHMEHEHMS K JIHILY
MepbI NIPECEUYEHUs], PYKOBOJICTBYSCH CBO-
UM BHYTPEHHHMM yOEXJICHHEM U MaTepu-
anamu, KOTOpbIe €CTh B €ro pachopsike-
HUM, 0e3 BBIHECEHUS MNPOLECCYaTIbHOTO
pemieHnss O MPU3HAHWK JJOKA3aTelIbCTB
HEJIONyCTUMBIMA. B 3TOM KOHTEKcTe 3a-
CITy’)KUBAa€T BHMMAaHHUS TO3UIMS aBTOPOB
Kypca yronosHoro mponecca oy penax-
nueil JI.B. T'onoBko, B KOTOpOM OTMe-
4aeTcs, 4YTO NPHU3HAHUE JI0KAa3aTeNbCTB
HEJOMyCTUMBIMH  OCYIIECTBIISCTCS B
nByx Qopmax: 1) myTeM OLIEHKH JOKa3a-
TEJILCTB TPH OTCYTCTBHHU CHELUAIBHOTO
NPOLECCYANIbHOTO PEIleHHs, Korjga He-
JIOIYCTUMOE JI0Ka3aTeJIbCTBO MPOCTO HE
UCTIONB3YyeTCs PU pa3pelIeHu! Aema, Co-
CTaBJICHNN OOBHHUTEIBHOTO aKTa M TOMY
nogo6OHoe; 2) ImyTeM MPUHSTHS CIIeIHATb-
HOTO TIPOLIECCYaJIbHOTO PEUICHUs] O MpH-
3HaHUM JI0KA3aTeJIbCTBA HEJOMYCTHMBIM.
B nepBom ciyuae oTka3 HCHOIB30BaHUS
JIOKa3aTeIbCTBa B CBSI3H C €ro HENOIy-
CTUMOCTBIO OCYILECTBIIICTCSI HA ypOBHE
MBICIIMTENbHBIX ONEPAlid IpHU OLEHKEe
JI0Ka3aTesbCTB, KOTOpas JIOMKHA 0TOOpa-
JKaThCsl TOJIBKO B MOTHBHPOBOYHON YacTH
TeX MPOLECCYAIbHbIX PEILICHHUH, sl TPHU-
HSATHA KOTOPBIX OCYIIECTBIISUIOCH JOKa-
3pIBaHUeE [7, . 445].

Kpome Toro, B ct. 90 VIIK Ykpauast
YCTaHABIMBAETCS MPEIOAUINAIEHOE 3Ha-
YeHHe VIS Cya, KOTOPBIA pelIaeT BOIpoc
0 JOIYCTHMOCTH IOKa3aTeNbCTB, pellle-
HUHA HAaIlMOHAJIBHOIO Cyla WIH MEXHy-
HAapOJIHOTO CyAEOHOro opraHa, KOTOpoe
BCTYITMJIO B 3aKOHHYIO CHJIy U UM yCTa-
HOBJICHO HApyIIEHHE IIPaB 4YeIOBeKa M
OCHOBHBIX CBO0OOJ, T'apaHTUPOBAHHBIX
Konctutymnueit VYkpauHbl M MeXIyHa-
POIHBIMHU JOTOBOPAMH, COIIacHe Ha 00s-
3aTeNPHOCTh KOTOPBIX  INPEJOCTaBICHO
Bepxosuoit Panoii Ykpaunel. Peus uuer
00 yCIIOBHSX, IPH KOTOPBIX BBIBOJ O Ha-
pPYILIGHHH TIpaB dYeloBeKa CYJI JOJDKEH
MIPUHATH 0€3 BO3paKeHNH U 3aMeYaHuid, a
MMEHHO KOTJIa 3TOT BBIBOJ CIEJIaH Hall-
OHAJIBHBIM CYIIOM WJIM MEXIyHapOIHbIM
cyneOHbIM opraHoM. I1pu TakoM ycrnoBuu
(haxkT HapylICHHUS NpaB YeJIOBEeKa CTAHO-
Butcs res judicata. Y ctopowsl, u cyq Jin-
IIAIOTCSI BO3MOXKHOCTH €TI0 OCIapuBaTh;
CIOP MOXHO BECTH TOJBKO IO BOIPOCY
BJIMSIHUSI 3TOTO HApYIIEHHs Ha JOIyCTH-
MOCTb JJ0Ka3aresbeTB. [IpumepoM Takoit
MPEIONUIAN  PEIIeHNs] HaMOHAIBHOTO
cyzla MOXKeT OBITh TpoLecCyasibHast CUTY-
anys, B KOTOPOil OOBUHSIEMBIMH SIBIISIOT-

Cs1 HECKOJIBKO 4EJIOBEK, a YTOJIOBHOE IIPO-
U3BOJICTBO B OTHOLIEHUH OJHOTO M3 HUX
BBIJIEJICHO IPOKYPOPOM B OTIEJIBHOE IIPO-
n3BoACTBO. CrencTBeHHbIE (PO3BICKHBIC)
JIEeMCTBYSI, KOTOPbIE TPOBOJUIIHCH JIO IIPU-
HSITHS PEILICHHUS O BBIICJICHUH, OBUIN ITPO-
BE/ICHBI C CYIIECTBEHHBIM HapyIICHHUEM
TpeOOBaHUH YTOJIOBHOTO IPOIECCYyallb-
HOT'O 3aKOHA, KOTOPBIC CTaJIi OCHOBAHUEM
JUTS IPU3HAHUSA ITOJYIEHHBIX pe3YJIbTaToOB
STHX NEHCTBUI HENOITyCTUMBIMU B Kade-
CTBE J0Ka3aTenbCcTB. To €CTh pelleHHue
HaIlMOHAJIBHOTO CyAa O MPU3HAHUHU TaKUX
JTAHHBIX HEOIYyCTUMBIMU JUIsl TOKa3bIBa-
HUSI TI0 BBIJEJICHHOMY YTIOJOBHOMY IIpO-
U3BOJICTBY SIBJISETCS NPEIOAUIUAIBHBIM
JUISL CyIeOHOTO pEIIeHUS] B OTHOLICHUH
JIPYTHX OOBUHSEMBIX.

B 1o e Bpems ecnu B pelieHHH Ha-
IIHOHAJILHOTO CyJla WIIX MEKyHapOIHOTO
CyIeOHOrO OpraHa YCTaHOBJICHO OTCYT-
CTBUE HApYILICHUs IIPaB 4YeJOBEKa, TaKoe
pelieHre B coOTBEeTCTBUM € 4. 1 cT. 90
VIIK VYkpauHbl OperoAMLUaIbHOTO 3Ha-
YEHUSI HE UMEET, CTOPOHBI HE MOT'YT CCBI-
JIaThCs HA HETO KaK Ha MPEeroJULUaIbHBIN
(akT, a cyq He MOXET OTKa3aThCs Hcclie-
JI0BaTh OOCTOSITENILCTBA, KOTOPHIE MOTYT
CBUJIETEIbCTBOBATh O HApPYyLICHUH IPaB
YeJI0BEKa U ONPEETICHHBIM 00pa3oM CKa-
3BIBATHCSI HA IOPUANIECKON CHIIE JTOKa3a-
TeIbCTB [8, c. 236].

TakuMm 00pa3oM, 3aKOHOIATENb €lIe
pa3 MOAYEPKUBAET, YTO HCKIIOUUTEIBHO
CyIl pelIaeT BOIpoC O JOMYyCTUMOCTH J0-
Ka3aTeJIbCTB U TONBKO CyfaeOHOe pelle-
HHE, B KOTOPOM KOHCTarupyercsi (axr
HapylIeHUss IpaB M CBOOOA 4YesoBeKa,
UMeeT NperoULUalbHOe 3HAYeHUE IpH
NpU3HAHUU (AKTHYECKUX JAHHBIX JOITY-
CTUMBIMHU JOKa3aTenscTBamMu. M3 3Toro
MOKHO CJIeJIaTh BBIBOA O TOM, 4TO pelle-
HHME CIIEICTBEHHOIO CyIbH WM JH000T0
Jpyroro cyObeKTa yroJoBHOH Iporeccy-
AIBHON JEATENPHOCTH HE MOXXET MMETh
HPEIOANIINABHOTO 3HAYCHHS.

Eme ogHIM aprymMeHTOM B HOAIEPXK-
Ky MPUBEIEHHOM TOYKM 3pEHHs MO orpa-
HUUYEHHUIO KOMIIETEHIMH CIIEJCTBEHHOIO
CY[IbH pEIlIeHHEM BOIIPOCOB, KaCAFOLIHMX-
Csl HEMOCPEACTBEHHO mpenMera cyneo-
HOTO KOHTPOJIS, CYNTAaEM HOPMAaTHBHBIC
KOHCTpYKUMHU 4. 3 ct. 223, u. 3 c1. 250
VIIK Vkpaunsl. Peus umer o Tom, 4TO
€CJIM OTCYTCTBOBAJIM OCHOBAHUS IPOHUK-
HOBEHUs B JKHJIMIIE WIM JPYroe Biaje-
HUE JINIA, CICICTBEHHBIH CYIbsI OTKa3bl-
BAacT B Y/IOBJIETBOPEHUM XOAaTaicTBa 00
00BICKEe, a YCTAaHOBJIICHHbIE B pe3yJbTaTe
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Takoro oOBICKa JI0Ka3aTeJIbCTBA IIPHU-
3HAIOTCA HEJNOMYCTUMBIMHU, IOJyuYeHHast
HHPOPMAIHS TIOUICKUT YHUITOKESHHUIO
B MOpSAIKE, MPEIYCMOTPEHHOM CT. 225
VIIK VYkpaunsl. Takum o0paszom, cyabs
B MPHUBEICHHBIX CIYy4asX TOJNBKO pEIlaeT
BOTIPOC TIO CYIIECTBY, TO €CTh OTKA3bIBACT
B Y/IOBJIETBOPCHUH XOIATaiCTBa, OXHAKO
HE paccMaTpuBaeT BONPOC O NMPU3HAHUHI
MTOJYYEHHBIX JaHHBIX HEIOIyCTHMBIMHU
B Ka4eCTBE JI0Ka3aTeNbCTB. Takoil ske mo-
PAOOK IPEeAyCMOTPEH U B Cllydyasix, Koraa
CIIEICTBEHHBIH Cy/Ibs BBIHOCUT IIOCTa-
HOBJICHHE 00 OTKa3e B MPEIOCTaBICHUHU
paspelleHus Ha MpOBEACHHE HEIIaCHBIX
CJIEZICTBEHHBIX (PO3BICKHBIX) NEHCTBUI.

BeiBoabl. B utore mpencraBnsercs
HEOOXOAUMBIM C(HOPMYIHPOBATH BBIBOJ
KOHIICTITYaIbHOTO XapaKTepa: €ANHCTBECH-
HBIM CYOBEKTOM NPU3HAHUS HAKTHIECKIX
MAHHBIX HENOIYCTHUMBIMH B KadecTBE
JIOKa3aTeIbCTB C BHIHECEHHEM COOTBET-
CTBYIOIIETO IPOIECCYAIEHOTO pPEeIICHHS
spiseTcs cya. [Ipu aTom cya pemaer 3ToT
BOIIPOC Kak MO XOAATaHCTBY CTOPOH, TaK
U 1mo coOcTBeHHOH wWHHnMaruBe. Takoit
BBIBOJI CJIEIyeT U3 OyKBaJbHOTO TOJIKOBa-
Hus 4. 2 ct. 87 YIIK YkpauHsl, B KOTOpoit
TOBOPHTCS, YTO «Cya 00si3aH TPU3HATH
CYLIECTBCHHBIMH HAPYIICHUSMHU IIpaB
YeJI0BEeKa ¥ OCHOBHBIX CBOOOJ Takwe Je-
ITosTomMy cmopHO#l mpencras-
JsieTCsl TIO3WIWS, BBICKa3aHHAs B Hayke,
o toM, uto B YIIK Vkpaunsl He onpene-
JICHO, MOXKET JIM CyJ OBITh HHHIINATOPOM
MPU3HAHMS TIONyYEHHBIX (aKTHICCKHX
JTAaHHBIX HEJOITyCTUMBIMU B KaU€CTBE J0-
kazatenbeTB [9, ¢. 10].
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CTPYKTYPA OBIHIECTBEHHBIX OTHOIIIEHUM,
COCTABJIAIOINX
OBBEKT CAMOYIIPABCTBA

Hrops IMJIIUIIEHKO,
aCIMpPaHT
HanmonanbHo# akageMuu npoKypaTrypbl YKpauHbl

Summary

Considered the problem of the relation of legislative wording generic and direct
objects of arbitrariness, which is found in the analysis of the names of Section XV of
the Special Part of the Criminal Code of Ukraine and article content 356 of the Criminal
Code of Ukraine. To solve this problem attention is drawn to the structure of social rela-
tions, which experiencing negative changes in the commission of this crime. Analysis
of the relationship is conducted through their elements — namely, participants, subject,
social relations between the parties regarding the subject of relationships and normative
bases of the existence of these relations. As a generic object of arbitrariness, instead the
protection of the authority relations of individual participants of public relations are
invited to recognize the relationship to ensure that the legal order of citizens to exercise
their rights and fulfill their duties.

Key words: arbitrariness, crime object, values, social relations, participants of pub-
lic relations, subject of public relations, subject of criminal influence, interests, legal
order, regulatory base.

AHHOTaNUSA

PaccmarpuBaeTcst mpobieMa COOTHOIICHUSI 3aKOHOAATEIBHBIX (OPMYINPOBOK PO-
JIOBOTO M HEIOCPEJCTBEHHOTO OOBEKTOB CaMOYNpPaBCTBAa, KOTOpas OOHapy)KUBaeTCs
npu aHanmu3e Ha3BaHUs Paznena XV OcoOeHHOi 9acT YTOJIOBHOTO KOJeKca YKpauHbI
u cozmepxanus cT. 356 YK Ykpaunnst. [lyis1 ee penienus npeiaraercsa 00paTuTh BHIMA-
HHE Ha COCTaB OOIIECTBEHHBIX OTHOLICHHUH, UCIBITHIBAIOLIMX HEIaTUBHbIE U3MEHEHUS
B pe3yNbTaTe COBEPIICHHs 3TOTO MPECTYIUICHHS. AHAN3 OTHOUIEHUH MPOBOJUTCS Ye-
pe3 UX PIEMEHTHI: yYaCTHHUKOB, NMPEIMET, COLHAIbHbIE CBSI3M MEXAy UX YIaCTHUKaAMHU
1 HOPMaTHBHBIC OCHOBaHMS CyLIECTBOBAHMS 3THX OTHOIICHHUIl. B xauectBe pomoBoro
00BeKTa caMOyIpaBCTBa BMECTO OTHOIIEHHH 110 OXpaHe aBTOPUTETa OTIEIBHBIX YJacT-
HUKOB OOIECTBEHHBIX OTHOIICHHWH MpeAaraeTcsi Mpu3HaTh OTHOLICHNUS IO obecrede-
HHIO YCTaHOBJICHHOTO 3aKOHOM HOpsJKA pealu3aliu TPpaxJIaHaMi CBOUX IIpaB U HC-
TTOJTHEHHST 00SI3aHHOCTEH.

KiroueBble ciioBa: caMOyIIpaBCTBO, OOBEKT MNPECTYIUIEHUs, LEHHOCTH, OOIe-
CTBEHHBIC OTHOILEHUS, YYaCTHUKH OOLECTBEHHBIX OTHOLIECHHUMH, PeIMeT 00IeCTBEeH-
HBIX OTHOILIEHHH, IPEIMET MPECTYITHOTO BIMSIHUS, HHTEPECH, yCTAHOBICHHBIN 3aKOHOM
MOPSIIOK, HOPMAaTUBHBIE OCHOBAHUSL.

I IOCTaHOBKa npodiaemsbl. [laxe
HauOoJiee TOYHAS W IIOHSATHAS

(bopMynHpOBKa B JHCIO3HLHUH CTAaTbU
Oco0eHHOIl 4yacTu VYTONOBHOTO KOAEKCa
Vkpanns! (nanee — YK VYkpaunsl) npu-
3HAaKOB COCTaBa IIPECTYIUICHHS eIle He ra-
paHTHpYeT BepHOI KBaJIHpHKauy ob1ie-
CTBEHHO OIIACHOTO JIESHUS KaK IpecTy-
wieHns. OJHUM U3 TPENATCTBUH 3TOMY
SBJIAETCA OTCYTCTBHE JIOTHYECKOW CBA3U
MEK/ly 3aKOHO/IATENILHBIMU (HOPMYIHPOB-
KaMH POJOBOTO, BHIOBOTO M HEIOCPE.-
CTBEHHOTO O0BEKTa HEKOTOPBIX IMPECTy-
rieHunit. K HUM OTHOCHTCSI, B 4aCTHOCTH,
CaMOYIIPaBCTBO, YCTQHOBHTh pOIOBOM
00BEKT KOTOPOTO OCTATOYHO CIIOXKHO H3-
3a KOH(INKTA MEXIY CONEepKAHUEM JIHC-
no3unuu ctT. 356 YK Vkpaunsl u Ha3Ba-
HueM paszzena XV Ocobennoit yactu YK

Vkpaunsl. [Ipeogonenue 1ot mpoGiemMbl
NPEJICTABIIACTCS BO3MOXKHBIM IIyTEM CO-
IJIACOBAHUS 3THX 3aKOHOJATENBHBIX (op-
MyIHpoBOK. OIHAKO Mpex /e YeM npeJyia-
rath 3aKOHOJATENI0 COOCTBEHHYIO TOYKY
3peHHs Ha 00BEKT CaMOyIpaBCTBa, HayKa
JOJDKHaA BI:IpaGOTaTL IO3HUIOHUI0 OTHOCH-
TEJIbHO CYUTHOCTH OTHOILIECHUMN, CTpaaaro-
X OT 3TOTO IMPECTYIIICHUS.
AKTYyaJqbHOCTh TeMbI HCCJIEI0Ba-
Hus. IIpoGnema onpeneneHus oObekTa
NPECTYIUICHUS] UMeeT 0co0oe 3HauyeHHe
B HayKe yroJIoBHOro mpasa. Hemocpen-
CTBEHHO C OIpeneNicHuss oObeKTa Ha-
YUHAeTCs aHalIu3 JII0OOro cocraBa Ipe-
crymieHus. s ycraHoBieHHus 0ObeKTa
METOJOJIOTUYECKH BEPHBIM OyIeT ompe-
JieJIeHHE OOIICCTBEHHBIX OTHOIICHHI, ITO-
CTaBJICHHBIX I10J OXpaHy OT KOHKPETHOTO



NPECTYIUICHUS! WM TPYNIBl HpPECTyIule-
HHUH. Pa3IMyHbIM BOpocaM 3TOro MHCTH-
TyTa YIOJIOBHOTO TpaBa, B OCOOEHHOCTH
€ro CTPYKType, MOCBATHIN CBOM PabOThI
B.K. I'muctun, A.H. l'otun, B.K. I'pumyx,
E.K. Kaupxanos, H.M. Kopxkanckui,
E.B. Jlamyk, A.A. My3sika, b.C. Huku-
¢opor [.II. HoBocenos, B.f. Tanuit u
npyrue. IIpoGnemsl, cBA3aHHBIC UMEHHO
¢ 0OBEKTOM CaMOYIPaBCTBA, OCBEIIAUCH
B Tpynax H.I. ApmanoBa, A.A. UepHoBa,
W.H. Yy6 u np.

Ieap cTaTbu — YCTaHOBICHUE DPO-
JIOBOTO OOBEKTa CaMOYyNpaBCTBA 4Yepes
oIpezeIeHUE 3JIEMEHTOB 00IIeCTBEHHBIX
OTHOUICHUH U U3MEHEHH, KOTOphle OHI
UCTIBITHIBAIOT B PE3YJIbTAaTE COBEPIICHUS
3TOTO0 MPECTYIUICHHS, a TAKXKE COMOCTaB-
JICHHE €ro C 3aKOHOJATENIbHOH (HOpMyIH-
poBKoii, koTopoii B YK Ykpannsr 0603Ha-
JaeTcs pOfoBOH 0OBEKT CaMOyIIPaBCTBa.

H3noxxenne OCHOBHOIO MaTepua-
JIa WCCJIeoBaHUsl. AHAJM3 JIUTEPaTyphl
MOKAa3bIBACT  CYIIECTBEHHYIO  pa3HUILY
BO B3IVIAZAX YYCHBIX Ha OOBEKT IpEcTy-
wiennsa. OIHM M3 HUX PacCMarpuBaloOT B
KayecTBe OOBEKTa IOPUAMYECKHX H (u-
3UYECKUX JIUL, a TAK)KE COLUYM B LIEJIOM
[1, c. 60]. dpyrue, orcramBasi MO3ULHUU
KJIACCHYECKOM €BPONEHCKOM IIKONBI yro-
JIOBHOTO IIPaBa, CYUTAIOT OOBEKTOM OIIpe-
JIeTIeHHble Oflara — IIEHHOCTH, OXpaHse-
MbIE 3aKOHOM [2, c. 534]. Meiciu o ToM,
9TO OOBEKTOM TNPECTYIUICHUS SIBIISTFOTCS
OOIIECTBEHHBIE OTHOIICHMS, TPUACPKHU-
BatoTcs, B yactHoctu, H.W. Kopxanckuit
[3], A.H. T'otun [4] u MHOTHE npyrHe y4e-
Hble. [lepBblii B3MIAA MBI paccMaTpuBaeM
Kak cropHblil. Jlaxke eciu mpeanonoxuTh,
YTO BCE NPECTYIUICHHUS MPSIMO WIIH KOCBEH-
HO MPUYHUHSIOT BPE JIUILY WIIH COLIUYMY,
3TOT B3IVIAJ HE YUYHWTHIBAET TOCYHApPCTBO
KaK CyOBEKT IPaBOOTHOIICHUH, KOTOPBIH
B IIEPBYIO OYEpeIb MTOCTABJIECH I10]] OXPaHy
yronoBHOro 3akoHa. Ha cuer Broporo moa-
X0[la CTOMT OTMETUTh, YTO TEPMHH «LICH-
HOCTH» OXBaThIBaeT BCE TO, YTO HMEET
MaTepHAIbHYIO WIH JIyXOBHYIO LIGHHOCTb
[5, c. 516]. TlockompKy MarepuaibHbIE
LIEHHOCTH HE BCErla HCIbITHIBAIOT BPEs
OT INPECTYIUICHHUS, YacTO BBICTYIAs Ipe/-
METOM IPECTYIUICHHSI, 3TOT MOIXO]] TaKKe
HE BbIJEPXKUBaeT KpUTHKHU. [TosTOMYy MBI
COIJIACHBI C TOCIETHUM MOAXOAOM Kak C
Ooniee yHHBEpCaAJBHBIM, KOTOPHIN Mpen-
JlaraeT paccMaTpuUBaTh BCEX CYOBEKTOB
MIPAaBOOTHOLIEHHH 1 BCEe HanOoJIee BaKHEIE
Uil oOIIecTBa MEHHOCTH KaK 3JIEMEHTHI
OOIIECTBEHHBIX OTHOLIEHHH.

JlocTaTto4HO 4acTo Jaxe Te Y4eHbIe,
KOTOpBIE ONPENEINAT OOBEKT IpecTy-
TUICHHS KaK CUCTEMY OOILECTBEHHBIX OT-
HOLICHUH, He 00pallaloT BHUMaHUE Ha
MOMEHT HpeoOpa3oBaHusi 00bEKTa Yro-
JIOBHO-TIPABOBOM OXpaHBEI B 0OBEKT Ipe-
crymuienusi. Hekoropsie u3 HuX ompene-
JISIOT OOBEKT MPECTYIUICHUS! KaK CTPYK-
TypHO OpPTaHMW30BaHHYIO M HOPMAaTHBHO
YpPerylnpoBaHHYIO yCTOWYHBYIO CHCTE-
MY OTHOIIEHHUH MEXy JIFOIbMH, X 00b-
€IMHEeHUSIMU ¥ COOOIIeCTBAMH, HAIpPaB-
JICHHYI0 Ha oOecredyeHne ONTHMalbHOM
B KOHKPETHbBIX HCTOPHYECKHUX YCIOBHUSX
cBOOOIBI peanu3aluy IpaBa Kax1o-
ro y4acTHHMKa Ha >KU3HEHHBIC PECYpPCHI
[4, c. 56]. B atom ompenenenuu BooOIIe
HE UJAET peyb O IMPUYMHEHHUH BpEAa OT-
HOIICHHUSAM B Pe3yJIbTaTe NMPeCTyIUICHS,
YTO JeJIaeT €r0 JIOTHYECKH HEeCOOTBET-
CTBYIOIIUM  OTIPENENIIEMOMY TTOHSITHIO
«o0beKT mpectyuieHus». To ke camoe
MOXXHO CKa3aTh U 00 OIpeesIeHIH, KOTO-
poe nax emy B.K. I'pumyk, rae o0bexToMm
NPECTYIUICHUS! CUMTAeTCA Hajlexanias
MOzIeNb OOIECTBEHHbBIX OTHOIICHUH, 0X-
paHsSeMbIX YTOJOBHO-IIPABOBOW HOPMOIt
(HOpMamu), coaepxkaHueM KOTOpoH (Ko-
TOPBIX) SIBISETCSI COOTBETCTBYIOIIUN CO-
HUaIBHBINA HHTEpecC [6, ¢. 627]. [ToaTomy,
cornamasics ¢ MHennem H.U. Kopxkan-
CKOT'0, CTOUT 3aMETUTh, YTO 00 OOBEKTE
MPECTYIJICHUS peYb MOXKET HITH TOJIBKO
C MOMEHTAa, KOT/Ia OOIIEeCTBEHHBIE OTHO-
IICHUS] YK€ MOABEPIIIHCH MPECTYITHOMY
n3MeHeHumo [3, ¢. 74]. Jlo 3Toro MoxxHO
TOBOPUTH TOJIBKO 00 OOBEKTE YTrOJIOBHO-
NPaBOBOW OXPaHBbI, TO €CTh OTHOIICHHSX,
KOTOpbIE OXPAHSIOTCS, HO €Ile HE IOA-
BEPIVIUCH [IPECTYIHOMY BIMSHHIO.

J1st Toro 4ToObI OOIIECTBEHHBIE OT-
HOIICHHS CTalld OOBEKTOM OXPaHBI CO
CTOPOHBI YTOJIOBHOTO 3aKOHOAATENIHCTBA,
HYXXHO TIPEIyCMOTPETh COOTBETCTBYIO-
Iiee IOJIOKEHHE B 3aKOHE, YCTAaHOBHB
OTBETCTBEHHOCTh 32 TPHYMHEHHE WM
Bpena. PasHooOpasme M CIOXKHOCTBH OT-
HOIICHUH MEXIy JIOABMH B OOILIECTBE
HOPO’KAAET BOIIPOC O TOM, KaKHe U3 HUX
Oparthb 1oJ| OXpaHy 3aKOHa, a KAKHE — HeT.
CunTaeM, YTO U3 BCEro KOMILIEKCA OTHO-
MICHUH MEXIy JIOABMH HAJ0 OTICIATH
00IIeCTBEHHBIE OTHOIIEHUSI OT JIOOBIX
UHBIX ()OPM MOBCEIHEBHOTO COLHATIBHO-
TO O0IIEHMS, He MOAIAIOIINXCS IIPABOBO-
My peryInpoBaHHIO. B KoHTeKkcTe mpaBo-
OTHOILIEHHH, TO €CTh TE€X OTHOIICHUH,
KOTOpPBIE MOTYT OBITh YypETYIHPOBAHEI
MpaBoM, HAaC HMHTEPECYeT TOJBKO OCO-
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OCHHOCTh UX YTIOJIOBHO-TIPAaBOBOTO TOJI-
KOBaHUsI KaK OOBEKTa IPECTYIUICHUS.
A.H. TotuH BUAMT 3Ty OCOOCHHOCTH B
TOM, YTO MO OOILIEMy IMpPaBUIY IPaBO-
OTHOIIICHHUS PACCMATPUBAIOTCSI HE H30-
JTUPOBAHHO, 3 B Ka4eCTBE 00OOIIEHHOMH,
COOTBETCTBYIOIINM 00pa3oM CTPYyKTy-
PUPOBAaHHOM CHUCTEMBI, HaIpPABICHHOMN
Ha KOMIUIEKCHYIO OXpaHy COITHAIbHBIX
IeHHOCTeH (OTHONICHWH COOCTBEHHO-
CTH, OTHOUICHWH IO OXpaHEe HapOIHOTO
310poBbsI U T.11.) [4, c. 42]. B paccmatpu-
BaeMOM MO3UIUK aBTOp OOpaliaeT BHU-
MaHHe Ha TO, YTO OOBEKT NPECTYIUICHUS,
KaK Hay4Has YrOJIOBHO-TIPaBOBas Kare-
rOpHsl, BBIMONHSACT OXPAHHYIO (PYHKIHUIO.
To ecTb camo CyllecTBOBaHHE OOBEKTa
KaK 3J€MEHTa COCTaBa MPECTYIUICHUS B
HayKe YTOJIOBHOTO MpaBa MO3BOJISET OX-
paHAThH TE WU WHBIE OOIIECTBEHHBIE OT-
Homrenus. Bmecte ¢ tem A.H. T'oTiH cuun-
TaeT, YTO ITO — ONpEACIICHHAs CHCTEMA.
OO0¢ BBIZICIICHHBIC HAMHU YacTH JTaHHOTO
YTBEpKIEHHUsI HE IIPOTHBOpEYaT Jpyr
IpYTy ¥ IPUMEHHUMBI K 00BEKTY MPECTy-
mwieHus. OHAKO CUUTAEeM, YTO JIOTHYHO
HX pasfesiTh MeXIy co00il, MOCKOIbKY
Ha OXpaHy OTHOIICHWH HampaBlieHa He
cucTeMa OOIIECTBEHHBIX OTHOIICHUH,
a, KaK MBIl OTMETHUJIH, YTOJOBHO-TIPaBO-
Basi KATETOPUS «OOBEKT MPECTYIUICHUS.
B T0O Xe Bpemsi cHCTEMy COCTaBISIOT
00IIeCTBEHHBIE OTHOLICHHUS, KOTOPHIE HE
BBITIOJTHSAIOT HUKAaKUX (YHKIHHA 1O OX-
paHe, TOTOMY YTO CaMH HaXOJISTCS ITOJ
OXpaHOM YTOJIOBHOTO 3aKOHOZATEIHCTBA.

ITocKkoNbKy MBI ONPENeNnINCh, YTO
OOIIeCTBEHHBIE OTHOIICHUS MPEICTaB-
JSIIOT U3 ce0sl CUCTEeMY, ClIeIyeT yKaszaTh
Ha € DIIEMEHTBI, TOOYEPEIHO MPOAHAIIN-
3UPOBAaB UX OCOOCHHOCTH U M3MEHEHHS
B HUX MPU COBEPIICHUU CAMOYIIPaBCTBA.
OmHUM W3 TEPBBIX HCCICIOBaHUE 00B-
€KTa NMPECTYIUICHUS Yepe3 CTPYKTYPHEIE
JJIEMCHTHI OOIECTBEHHBIX OTHOIICHHUI
nposen b.C. Huxudopor B 1960 roxy.
AHanu3 copep)kaHusi ero paboThI IO HC-
CJIEZIOBAaHUIO OOBEKTA MPECTYILICHUS 110-
3BOJISIET CJIeJIaTh BBIBOJ, YTO aBTOP BBI-
JeNIIeT B OOLICCTBEHHBIX OTHOIICHHSX
TPH CTPYKTYPHBIC 3JIEMEHTA: YYaCTHUKHU
OTHOIIICHHI; OMPEeICHHOTO PO/ia B3au-
MOCBSI3b MEX/Y HUMHU; IPEAMEThI MaTe-
pHATBHOTO MHPA, KOTOPBIE SBISIOTCS Ma-
TEPHUATbHBIM OTPAKCHUEM, TPUIHHON U
(bopMoii IPOSIBICHUST COOTBETCTBYIOIINX
OTHOWIEHUH Mexay iroasmu [7]. TTozxe
copercknii yuénelii B.K. I'mmctuH Ha-
3BIBAJI COCTAaBHBIMHU JJIEMEHTaMH O0IIe-
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CTBEHHBIX OTHOLICHUH MX YYaCTHHKOB,
npeaMer (0OBEKT) OTHOIICHUS U CBA3b
MEXIY y4YacTHUKaMH II0 HOBOAY KOH-
KkpetHoro npeamerta [8, c. 28]. C tex mop
MepeyeHb ITUX JJIEMEHTOB YUYECHbIE IIbI-
TAIOTCSl [TOCTOSHHO YCOBEPIIEHCTBOBATh
U JIOTIOJTHUTH HOBBIMHU.

CyIiecTByeT MHOTO Pa3jMYHBIX II0-
3UIUA COBPEMEHHBIX YUYE€HBIX OTHOCH-
TEJNBHO CTPYKTYpbl OOLICCTBEHHBIX OT-
HoureHuid. OHHU, KaK PaBHIIO, HAICICHBI
Ha PacIIUPEHHE KOJIMYECTBA 3JIEMEHTOB
atoil cTpykrypsl. B.S. Tanuit cuutaer
MIPUHIMIHAIBHO BEPHOW MBICIb O TOM,
YTO HJICMEHTaMU OOLIECTBEHHBIX OTHO-
LHICHUN SIBJISIOTCS: UX HOcHUTENH (CyOb-
eKTbI); MpEAMET, 0 MOBOAY KOTOPOTrO
OHH CYLIECTBYIOT; OOLIECTBEHHO 3Ha-
yuMas JAEATEIbHOCTh KaK COJCpPKAaHUEC
orHomenuit [9, c. 10]. B.K. I'pumryx
ONpEIEISIET, YTO CTPYKTYPHBIMH CO-
CTaBISIFOIMMH OOIIECTBCHHBIX OTHOIIIE-
HUIi, OXPaHAEMbIX YTOJOBHBIM 3aKOHOM,
ABIAIOTCS: 1) CyOBEKTBI 3THX OTHOILE-
HUH (TOoCynapcTBO KaK KOMIIETCHTHbIH
opraH, IOTEHIMAIBHBII MHOTEpIEeBIINii,
MOTEHLUAIbHBIH NPECTYIHUK U JpyrHe
¢usnyeckue nuia); 2) mpeaMmer ooiie-
CTBEHHBIX OTHOLIEHHWH (MaTepHaibHbIe
U HEeMaTepHaJbHbIC COLUAIbHbIC LIEHHO-
ctn) 3) conuanbHas CBA3b (OOBEKTUBHAS
0OIIECTBEHHO IOJIE3HASI B3aHMOCBSI3b C
MIPEAMETOM OOIECTBEHHBIX OTHOLICHUIA,
KOTOpasi MPOSBISETCS B COOTBETCTBYIO-
[IeM MTPaBOMEPHOM MOBEICHHH CYOBEK-
TOB) 4) HOpPMAaTHBHbBIE OCHOBAaHHS 3THX
OTHOIIEHUH (HOpMBI AEHCTBYIOIIETro 3a-
KOHOZATeIbCTBA, KOTOPHIE ONPENEISIOT
B3aMMHBIC TPaBa U 00S3aHHOCTH CYObEK-
TOB) [6, c. 628]. CunTaeM B 1e]IOM y100-
HOW MMEHHO TaKyl0 MO3HMIHUI OTHOCH-
TEJNBHO TIOCTPOCHHS OOLIECTBEHHBIX
oTHOmeHui. [Ipu 3ToM 0oOpaTum BHUMa-
HUE, YTO JUIsl MOJYEPKHUBAHUS JHAJICK-
THYECKOW CBS3M C APYTHMH COCTAaBIIs-
IOLIMMHU 3JIEMEHTaMHU 3THX OTHOIICHUH
OyneT Ooiee mpuemMieMBIM 0003Ha4aTh
TeX, KTO y4acTBYeT B ATHX OTHOLICHU-
SX He Kak cyObeKToB, a KaKk y4yacCTHHU-
KOB OOLIECTBEHHBIX OTHOIIEHWH. Benp
craryc cyObeKTa roBOPUT JIHIIb O NPH-
HA/JISKHOCTH OIPENECNICHHBIX IpaB U
obOs13anHOCTEH [5, c. 459], a yyacTHUK
HMEeT LEeJbI0 COBMECTHOE ydyacTHE B
OTIpENICIICHHOM JIeJie WIIH TIpoliecce, YeM
U SBISIOTCS OOIIECTBEHHBIC OTHOIIE-
Husi. VITak, HEM3MEHHBIMU 3aKOHOMEp-
HBIMHU COCTaBJISIFOIMMH O0LIECTBEHHBIX
OTHOIICHHUN CUUTACM:

- YYaCTHHUKOB OOIIECTBEHHBIX OTHO-
IICHUH;

- IpeAMeT OOIIECTBEHHBIX OTHOLIE-
HUIA;

- COLMAJIbHYIO CBSI3b MEXIY y4acT-
HUKaMH OTHOCHUTEJBHO NpeaMeTa o01ie-
CTBEHHBIX OTHOIICHUH;

- HOpPMaTWBHBIE OCHOBAHHS CyIIle-
CTBOBAHUS OOIECTBEHHBIX OTHOIICHHH.

Takum oOpa3zom, 0OOIIECTBEHHbIC
OTHOILIEHWSI — 3TO HOPMAaTHUBHO ypery-
JIMPOBaHHbIE OTHOLIGHHs, KOTOPbIE BO3-
HUKAIOT MEXIY Pa3HbIMH YYaCTHUKAMH
00IIeCTBEHHOH KHU3HHU IO TIOBOAY Y/IOB-
JIETBOPEHUSI MX NOTpeOHOCTel OTHO-
CUTEJIBHO IpEAMETa 3THX OTHOILCHHUH.
Kpome Toro, 0OCHOBBIBasICh Ha U3y4YECHUH
Pa3HBIX TOYEK 3PEHHsI, MBI HIMEEM OCHO-
BaHUS c(opMyIHpPOBaTH COOCTBEHHOE
MMoHMMaHue 00beKTa npectymieHus. Ero
cJeqyeT MOHUMATh KaKk HOPMaTHBHO ype-
T'YJINpOBaHHEIE, OXPaHIEMbIE YTOJIOBHBIM
3aKOHOM OOIIECTBEHHbIE OTHOIICHUS,
KOTOpPBIE HCIBITBIBAIOT OTPULATEIIbHbIC
U3MEHEHHS B PpE3yNIbTaTe COBEPIICHHS
MIPECTYIUICHHUS.

[lepBocTenenHyo poib B 00mie-
CTBCHHBIX OTHOIICHHUSX BBIMOJIHIIOT UX
YYaCTHHKH, OJHMM M3 KOTOPBIX SIBIIS-
ercs rocymapctso. IIpu camoynpascTse
OTHOIICHHS MEXIY TOCyJapcTBOM U
JIPYTUMH UX y9aCTHUKaMH MOXKHO OXa-
paKkTepu3oBaTh KaK JOTOBOPEHHOCTH
[0 OXpaHe OIpEJeNIeHHbIX LEHHOCTEH,
OCHOBaHHYIO Ha OIpEJeNIeHHON HOpMa-
THUBHOM 0a3e — yCTaHOBJIEHHOM 3aKOHOM
nopsiake. B ciydae cosepiueHHst 3TOro
MPECTYMJICHUs JIOTOBOPEHHOCTh Hapy-
LIAETCSl HE3aKOHHBIMH JIEHCTBUAMHU OI-
HOro M3 y4yacTHuKoB. [Ipencrapnsercs,
YTO MEXaHHM3M NPECTYNHBIX U3MEHEHHH
B 00BEKTEe CaMOyIpaBCTBa SBISAETCA
HMEHHO TaKUM.

Bce yuacTHUKH OOIIECTBEHHBIX OT-
HOIIEHWH WMEIOT OIpe/eICHHbIe HHTe-
pechl OTHOCHUTENBHO IpeIMeTa 3TUX OT-
HomeHui. Kareropus «uMHTEpecy NaBHO
obparuia Ha ce0st BHUMaHME NPECTaBU-
TeJelt Hayku yrosiopHoro-npasa. Corac-
Ho no3uuuu E.K. KaupxanoBa unHTepe-
CBl, KaK IIPOSIBJICHUE OOLIECTBEHHBIX OT-
HOUICHHH, SBIAIOTCS OOBEKTOM HPECTY-
ieHus. BMecTe ¢ TeM OH yTBEpiKJaer,
YTO MHTEPEC — 3TO BHYTPEHHEE (CIIAPO»
obmecTBeHHbIX oTHOWeHH [10, c. 41—
75]. OueBnAHO, YTO ITH YTBEPKICHHS
B3aMIMHO TIPOTHBOpEUYWBEL. B omHOM H3
HUX aBTOP OTOX/IECTBISIET MHTEPECH U
00mIeCTBeHHBIE OTHOIICHUS, B IPYTOM —

BKIIFOYAET WHTEPECHl B COCTaB 3TUX OT-
HomeHui. TeM He MeHee, cuMTaeM, 4TO
B HayKe YrOJIOBHOTO [TPaBa HHTEPECHI He-
JOMYCTHMO OTOXKACCTBISITH C TEMH 00-
[IECTBEHHBIMU OTHOIICHUSMH, KOTOpPbIC
HaXOIATCS TOJ OXpaHOH TOCyaapcTBa.
Hampumep, cosepmasi camMOyIIpaBcTBO,
MIPECTYIHUK TaKXKe peajn3yeT CBOM WH-
TEpEeCHl, XOTSI OHHU IPOTHBOpEYAT 3aKOHY
U MHTEepecaM JPYTuX yJYaCTHHKOB 00IIe-
CTBEHHBIX OTHOomeHHH. [TosTomMy wHTE-
PECHI IPaBOHAPYIIUTEIST HE MOTYT OBITh
OXpPaHsEMBIMH, TIOCKOJIBKY COMPSDKEHBI C
MPOTHBOIPABHBIM JCSHUEM.

B.K. I'tuctun, pa3Mplluisiss HaJl CBS-
3yIOIIEH COCTAaBHOW 4acThIO OOIIECTBEH-
HBIX OTHOIICHUH, YKa3bIBall, 4TO OHH
MOTYT CKJIaJbIBAaThCs IO MOBOIY BEILEH,
paboueil cunsl u T. 4. To ecTh BHYTpH
CHCTEMBI, MEXIY €€ yJaCTHUKaMU MOTYT
CTOSITH JIIOOBIE, 3HAYMMBIC IS CyOBeK-
TOB LIEHHOCTH, KOTOPBIE OIPENENSIOT U
CYITHOCTH CBsI3M (oTHOWEHMS) [8, c. 25].
Taxum 006pazom, U3 yTBEPIKICHHS CIIETY-
€T, YTO OTHOUICHHS MEXAY CyObeKTaMH
MOTYT BO3HUKAaTh IO IIOBOAY JIOOOTO
npeaMeTa, KOTOPBIA UMeeT [Tl HUX 3Ha-
yenue. JIOrMuHO Takxke, 4To s CyOb-
€KTa UMeeT 3Ha4YeHHE TOJILKO TOT Ipe[-
MET, KOTOPOTO KacaeTcs €ro HHTEepec.
be3 uHTEpEeca OTCYTCTBYIOT Kakue-Tu00
CBSI3M MEXIY dJIEMEHTaMH OTHOIICHUH,
a IMOTOMY OTCYTCTBYIOT U CaM{ OTHOIIE-
Hus. To ecTb MBI CKIOHSIEMCSI K MBICITH,
YTO WHTEPECH! SIBISIFOTCS CTPYKTYPHBIM
3JIEeMEHTOM OOIIeCTBEHHBIX OTHOLICHUH,
BBITOJIHSISL POJTb COITHAIEHON CBSI3U MEXK-
NIy UX YYaCTHUKAMHU U TPEIMETOM.

Crarea 356 YK VYkpaunbl — enuH-
cTBeHHas: HopMa paszena XV OcobeHHoit
gactu YK VkpauHnsl, koTopasi yKa3sIBaeT
Ha OXpaHy MHTEPECOB. SICHOCTH B IIOHU-
MaHUU TEPMHHA «OXPAHIEMBIH 3aKOHOM
MHTEPEC» BHOCUT O(HUIIMATBHOE TOJKO-
BaHHe 3TOoro moHsATHs. CoracHO peme-
Huto Koncturynnonnoro Cyna VYkpau-
Hel oT 01.12.2004 roma Ne 18-pm/2004
MOHATHE «OXPAHSIEMBIH 3aKOHOM HHTe-
pec» B JIOTHYECKU-CMBICIOBOI CBSI3U C
MOHATHEM «IIpaBa» HaJ0 MOHUMATh KaK
CTpPEeMJICHHE K MOJb30BAHUIO KOHKPET-
HbIM MaTepUAIBHBIM W/UIH HEeMaTepu-
aJbHBIM OnaroM, Kak O0OYCJIOBICHHOE
00mMM copepikaHueM OOBEKTHBHOTO H
IpsIMO HE OINOCPEIOBAaHHOE B CyOBEK-
THBHOM TIpaBe MIPOCTOE JISTUTUMHOE pa3-
peleHne, KOTOpoe SIBISIETCS CaMOCTOsI-
TEJIBHBIM OOBEKTOM CyneOHOW 3amuTh
U JIPYTHX CPEICTB MPaBOBOH OXpaHBI C



LEIbI0 YIOBIETBOPEHUS] WHIUBUIYaJIb-
HBIX ¥ KOJJICKTHBHBIX MOTpeOHOCTEH, HEe
nporuBopeyamiux KoHctutyuuu u 3axo-
HaM YKpauHbl, O0LIECTBEHHBIM HHTEpE-
caMm, CIpaBeIIMBOCTH, T0OPOCOBECTHO-
CTH, Pa3yMHOCTH U APYTHUM OOIIENPaBo-
BbIM npuHImnam [11, c. 15]. Kax Bunum,
CIIeyeT BBLAETSATH W3 BCEX WHTEPECOB
Te, KOTOPBIE HAXOAATCS O] OXpaHOH 3a-
KOHa, ITOCKOJIEKY OHHM HE IPOTHBOpEYaT
3aKOHOZATENbCTBY YKpauHbl. [Ipu sTom
HayKa HE OTHOCHT HX K OOBEKTY, a TeM
Oonee, K TpeAMETy NpecTyruieHus. Tem
HE MeHee, HeOoNpeesieHHas pojib UHTe-
pecoB, yKa3zaHUE Ha KOTOPbIE €CTh B IUC-
no3uuuu cT. 356 YK VYkpaunsl, MoxeT
co37aTh B NPAKTHKE YTOJIOBHOTO IpaBa
JIOXHOE MPEJCTABICHHE O TOM, YTO 3TO
JIOIIOJHUTEIBHBI  HENOCPEACTBEHHBII
00BEKT MpeCcTyIICHHUsI, KOTOPBIH, Haps-
Iy C APYTHMH, CTaBUTCS IIOJ] OXpaHy U
MOJIBEpraeTcsl OIIaCHOMY BIHSHUIO. UTO-
OBl MCKIIIOUNTH TAaKylO OLIMOKY, CIEIyeT
MOJHATh BONPOC O MeECTE MHTEepeca B
HOpMe 00 YroJOBHOW OTBETCTBEHHOCTH
3a camoymnpaBcTBo. [Ipemiaraem cuutaTh
HHTEepeC OOBEKTOM MHPECTYIHOTO BIIUS-
Hus camoympaBcTBa. Tak, B.S. Tauwmit
OJIHUM U3 MEPBBIX B YTOJIOBHO-TIPaBOBOM
HayKe IPEAIOKII TSPMUH «OOBEKT Ipe-
cTynmHoro BausSHIS» [9, c. 69]. Takum
obpazom, OH co3nan HeoOXOTUMOCTh
pasrpaHIYeHUs TOHITHH:

- TIpeIMeTa OXPaHSIEMbIX YTOJIOBHBIM
3aKOHOM OOIIECTBEHHBIX OTHOIIEHUH —
BCEro TOro, IO MOBOJY YE€ro WM B CBS-
31 C YeM CYILECTBYIOT OIpEeIeJICHHbIE
001IecTBeHHbIC OTHOMIEeHu: [12, ¢. 162];

- mpeaMeTa MpecTyIICHHs — JTI00bIX
Belllell MaTepuaibHOro MUpa, C Ompene-
JICHHBIMH CBOWCTBAMH KOTOPBIX 3aKOH 00
YTOJIOBHOH OTBETCTBEHHOCTH CBS3BIBACT
HaJIW4YHe B JEHCTBUAX JHIA IPU3HAKOB
KOHKPETHOTO COCTaBa MPECTYIUICHHS;

- 00BEKTa MPECTYIHOTO IOCATATENb-
cTBa (BIUSHISL), [T0]] KOTOPBIM HEOOXO0TH-
MO MTOHHMATh TOT JIEMEHT OXPaHsIEMBIX
3aKOHOM 00 YTOJOBHOW OTBETCTBEHHO-
CTH OOLIECTBEHHBIX OTHOILIEHHH, KOTO-
pBIif moABepraeTcss HEMOCPEICTBEHHOMY
MIPECTYNHOMY BO3JEHCTBUIO U KOTOPOMY,
cJIeI0BaTeNbHO, B MIEPBYIO OYepellb MpHU-
ypHAercs Bpen [13, c. 105, 109].

B onpenenennn 00beKTa MpecTymHO-
TO BIUSHUS MOXKHO BBIJICIHTH /Ba KIIIO-
YeBBIX MOMEHTA. Bo-niepBEIX, OH BBICTY-
MaeT B Ka9eCTBE DIIEMEHTA OXPaHAEMBIX
3aKOHOM OOIIECTBEHHBIX OTHOIICHUH,
BO-BTOPBIX, OH ITOJIBEPTaeTCsl HETIOCPeI-

CTBEHHOMY IPECTYIHOMY BO3AEHCTBUIO
B cllyuyae COBEpPILIECHUS MpPEeCTYIJICHUS.
W3 sroro cnenyer, 4ro HHTEpeC — 3TO
U €CThb OOBEKT MPECTYIHOTO BIUSHUSL.
B nmanHOM KauecTBe OH MOJHOCTBIO CO-
OTBETCTBYET IpHU3HAKaM, MPHUBEAEHHBIM
B TonkoBannu Kouctutyrmonnoro Cyma
Vkpannsl. CrpaBeaauBOCTh 3TOTO YT-
BEp)KICHHS HAXOAWT CBOE IIOITBEPXK-
IeHNEe U B COJEpPKaHWU JUCIO3HIIUU
cT. 356 YK Vkpaussl.

OpHako He BCE yUYEHBIE COIVIACHBI
C BBIIEJICHHEM OOBEKTa IPECTYITHO-
ro BiausHUA. HekoTopble ero Takxe
Ha3bpIBAIOT MPEIAMETOM MPECTyHHOTO
BnusHus. IlpencraBnsercs AHCKycCH-
OHHOH Touka 3peHus A.A. My3biku U
E.B. Jlamyka, kotopsle, (akTH4ecKH
noaaepxusas nosuuuto B.S. Tanwus,
MPU3HAIOT, 9TO NMPEAMETOM IPECTYITHO-
TO BO3AECHCTBUS SABIISIETCS TO, HA UYTO Ha-
MpaBJICHO NPECTyNHOE AessHue. Bmecte
C TEM OHM CTaBsIT ITOJ COMHEHHE HE00-
XOJUMOCTbh CYIECTBOBAaHUSA CaMOCTOSI-
TEJIbHOI'O MOHATHUS «IPEeAMET MpecTyl-
HOTO BJIUSHHUS», OTMedas, 4TO AN OT-
rpaHuyeHusi 00bEeKTa MPECTYIUICHUSI OT
MpeAMeTa MOCATraTelbcTBa JOCTaTOYHO
HCIONB30BaTh MOHSITHE «IPeAMeT 00-
IMIECTBEHHBIX OTHOLIeHWI» [14, c. 97].
Cuuraem, 4TO TO, B CBSI3U C YEeM CyIIe-
CTBYIOT OIPEJICIEHHBIE OOIIEeCTBEHHBIE
OTHOIICHHS (TpeAMeT OOIIEeCTBEHHBIX
OTHOIIICHNH ), HE BCETJa HAXOIUTCS TIOX
yrpo30i TpUYMHEHHUS Bpena, B OTIHU-
Yue OT 00BeKTa MPECTYIMHOTO BIUSHUS.
K Tomy xe, mpeasoxxeHHOe aBTOpamMu
MOHSTHE «IPEIMET OOIIECTBEHHBIX OT-
HOILIEHUI» — oO0IlIeconuanbHas KaTero-
pHUs, KOTOPYIO HE JIOTHYHO HCIONb30-
BaTh IJISl PEHICHUS TEOPETHUYECKHX 3a-
Jlad HayKH yTOJIOBHOTO mpasa. [loaTomy
CyIIECTBOBAaHUE JIAHHOTO MOHSATHS B Ha-
YK€ YTOJIOBHOTO ITpaBa SIBIISIETCS BIIOJTHE
OTIpaBJaHHBIM.

Bcenencreue camoympaBcTBa  00B-
€KT NPECTYITHOTO BIHSHUS, a 3HAYMT,
WHTEpEeC yY4acTHHKA OOIIECTBEHHBIX OT-
HOWIeHHH (TpakJaHWH, TOCYIapCTBO,
00IIeCTBEHHBIE OPTraHU3aIlH) UCIBITHI-
BaeT HeraTuBHbIE U3MeHeHUs. Tak, oqHI
YYaCTHUKH OOIIECTBEHHBIX OTHOIICHUI
peanu3yroT CBOE NPaBO BOMPEKH 3aKO-
Hy W HWHTEpecaM [PYTUX Yy4YaCTHUKOB,
KOTOpBIE, TI0 CyTH, HTHOpUpPYIOTCs. Ta-
KM 00pa3zom, HapymiaeTcs 0ajaHC dTHUX
WHTEPECOB, PAa3phIBAIOTCS COLUAIBHEIC
cBs3u. UTo ke KacaeTcs mpeamMera 00-
MICCTBEHHBIX OTHOIICHHH, TO B KaXJIOM
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Cllydae COBEPUIEHUs] CAMOYIPaBCTBA OH
HMEeT CBOM OCOOEHHOCTH M ONpeens-
eTcd 0O0CTOATENbCTBAMU KOHKPETHOTO
nena. Kak mokassiBaer cyneOHast mpakTu-
Ka, UM, KaK IPaBUIIO, SBISIETCS NIPEIMET
CIopa WJIM MpPaBo, peajbHO WIH MHUMO
TIpUHAIJIEKAIee BUHOBHOMY JIAITY.
CocTaB caMmOympaBCTBa MPEAIONa-
raer HapylIeHHe HOPM IIpaBa, Peryin-
PYIOIIMX TOT WJIM WHOW BHJ 0OIIeCTBEH-
HBIX OTHOWeHUH. Ha mpaBoByr0 OCHOBY
OOIECTBEHHbIX OTHOLIGHUH, COCTaB-
JSAOIMX OOBEKT CaMOyINpaBCTBa, YKa-
3aHO TOJNBKO B JUCHO3MLUHU CTaTtbu 356
VK Vkpaunsl. Tam oHa ompeneneHa Kak
YCTAHOBJIEHHBIH 3aKOHOM IOPSJOK, CO-
BEpLICHHE IeHCTBUN BOMIPEKH KOTOPOMY,
NIPY yCIOBHU NPUYUHEHUS 3HAYUTEIHHO-
ro ymep0a, SBISETCS YyroJIOBHO Hakasy-
eMbIM. HopMaTHBHEIMH OCHOBaHMSIMH
CYIIECTBOBaHMS OTHOIICHUH, periaMeH-
SIBIISTIOTCSI
HOPMAaTUBHBIE aKThl, & TAKXKE PEIICHUS
CYyZIOB, OCHOBAaHHBIE Ha TE€X e HOpMa-
TUBHBIX aKkTaX. To, Kakue HOPMBI Hapy-
LIEHBI, oOmpenensercs OObeKTHBHBIMU
00CTOATENLCTBAMH KOHKPETHOTO Jiefa.
Hampumep, npurosopom bapanosckoro
paiionHoro cyna JKutomupckoit obGna-
ctu or 27.01.2010 roma M., koTopomy
mo crpykrype ¢onna IICIT um. I{opca
OBUTIO TIPEOCTABICHO INPaBO W3 0OmIeH
CTOMMOCTH BBIJICJIEHHOTO €My HMYIIe-
CTBa Ha NMPOAYKTUBHBINA M PabOYHMH CKOT
B pasmepe 1110 rpH., IpU3HAH BUHO-
BHBIM B TOM, YTO OH CaMOBOJIbHO 3a0pa
¢ teppuropun depmer [1CIT um. Hlopca,
BONPEKU BOJIE PYKOBOJACTBA JIaHHOTO
MPEJIPUATHS, OfHY TOJIOBY NMPOAYKTUB-
HOTO CKOTa — KOPOBY CTaplle ISTH JIeT,
CTOMMOCTBIO MATh THICSIY TPUBEH, YEM
MIPUYMHUI 3HAUYUTEIBbHBIN yiepo oOue-
ctBeHHBIM HHTepecaM B smne [ICIT um.
[lopca u wuHTepecaM COBIAJEIbLEB
(hoHITa TAHHOTO CEeNBbCKOX03HCTBEHHOTO
npeanpusATHs. B mpuroBope cyn ykazan
Ha HapymeHue J[. ycTaHOBIEHHOTO 3a-
KOHOM IIOps/IKa, @ UMEHHO CT. 9 3akoHa
VYkpansbl «O KOJIIEKTUBHOM CEIbCKOXO-
3SIICTBEHHOM MPEeaIpUsATHI» OT 14 (es-
pans 1992 rona u n. . 10, 16 Ilopsaka
pacrpeseneHuss U UCIOIb30BAHUS UMY-
LIECTBA PEOPTaHU30BAHHBIX KOJIX030B,
YTBEpPXKJIEHHOTO MpHKa3oM MuHHCTEp-
CTBA arpapHOd MOJMUTUKM YKpPauHbl OT
14.03.2001 rona, KOTOPHIM YCTAaHOBIICHO,
YTO B CIIy4ae BBIXOZa W3 IMPEIIPUSTHS
rpakIaHUH HMeeT IpaBO Ha Mail HaTy-
PO, TeHbraMu WM IIEHHBIMH OyMaraMu;

THPYIOIIUX OSTOT IOPAAOK,
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HMYIIECTBCHHBIH Mall B HaType MOXET
OBITh MOJYYCH KaK MHIUBHUIYaIbHO, TaK
U B OOLIyI0 [OJEBYID COOCTBEHHOCTH
TPYMIIBI JIUL; BBIZCICHHUE Tast OTACIbHO-
My BIaJeNblly WM TPYIIE BIAACIbICB
B HaType MPOBOAMUTCS IO 3asBICHUIO
prajensia Komuccuel mo opranmuzaiun
pEelIeHHsT WMYIIECTBEHHBIX BOIMPOCOB
Ha OCHOBAaHHMH pEIICHUs COOpaHUS CO-
BJIa/I€BbLIEB OJHUM W3 yKa3aHHBIX CIIO-
co0OB: TIO CTPYKType maeBoro QoHma
AMYIIECTBA; KOHKPETHBIM HUMYIIECTBOM
10 B3aUMHOMY COIJIACHIO COBIIAAEIIBIICB
[15]. B mpuBeneHHoM npumepe 0OBH-
HEMBIM He OBUIO IOJAaHO 3asBIIEHHE B
KOMHUCCHIO, YKa3aHHYI0 B HOPMATHBHOM
aKTe, ¥ HE MOJYYSHO COINIacHe COBIa-
nenbleB. Takum 00pa3oM, yCTaHOBIICH-
HBIIl 3aKOHOM MOPSAJIOK O3HAdaeT Mpel-
YCMOTPEHHBIH TMONT0KEHUSIMHA HOPMATHB-
HBIX aKTOB W PEIICHUSIMH CYIOB ITOPSI0K
perynupoBaHus OOIIECTBEHHBIX OTHO-
OIeHHH 10 00ecCHeueHnIo OCyIIecTBIIe-
HUS TIpaB M HCIONHEHHs 0O0s3aHHOCTEH
WX YYaCTHUKAMH.

BeiBoabl. Hrak, Ha OCHOBe mpo-
BEJICHHOTO aHallu3a CTPYKTYpBl OOIie-
CTBEHHBIX OTHOILICHHI, KOTOPBIM Ca-
MOYTPABCTBO HAHOCUT BpEHd, JellaeM
BBIBOJI, YTO MX HYXXHO OINPEAEIATh Kak
OTHOIICHUS IO 3aIUTE YCTAHOBJICHHO-
ro 3aKOHOM TIOpsIKa peaim3aliil MpaB
M BBITIOJIHEHUS 00si3aHHOCTEeH. X cTOUT
CUHTATh POJOBBIM OOBEKTOM CaMOyTIpaB-
ctBa. UTo KacaeTcsl yrojloBHO-TIPaBOBOIt
OXpaHbI OTHOUICHUH I10 3alUTE aBTOPH-
TeTa rocyaapcTBa U IPYTUX yUYaCTHHKOB
OOIIECTBEHHBIX OTHOIIEHHH, TO O HHX
MOXXHO TOBOPHUTH TOJBKO KaK O JOIOJI-
HUTEILHOM OOBEKTE CaMOyIpaBCTBa.
VcraHOBIIEHO, YTO OOIICCTBEHHBIC OT-
HOIICHHS, Ha KOTOPBIC MOCITaeT camo-
YIPaBCTBO, COCTOSIT U3:

- YYacTHUKOB, KaKOBBIMH SIBJISICTCS
rOCylapcTBO W JI0ObIe (hr3udecKue Hin
OpUINYIECKHUE JINIIA;

- IpeaMeTa O0IIeCTBEHHBIX OTHOIIIE-
HUH, OXPaHIEMOTO YTOJIOBHEIM 3aKOHOM,
TO €CTh BCETO TOTO, Yero KacaeTcsi CIop
MIPH CaMOYTIPABCTBE;

- COLMAJTBHBIX CBSA3CH MEXIY y4acT-
HUKaMHU [0 MOBOAY Mpeamera oOlie-
CTBEHHBIX OTHOIIEHUH, 8 UIMEHHO MX HH-
TEPECOB, KOTOPHIE B TO K€ BPEMS SIBIS-
OTCSI OOBEKTOM TMPECTYIMHOTO BIIHSHHUS
CaMOYITPaBCTBA;

- HOPMAaTHUBHBIX OCHOBaHHWH — ycTa-
HOBJICHHOTO 3aKOHOM TIOpsIJKa, TO €CTh
MPEITYCMOTPEHHOTO MOJIOKEHUSIMH HOP-

MaTHUBHbIX aKTOB W PEIICHUSAMH CYIOB
MOPSIJIKa PEryJIMPOBaHUs 00IIECTBEHHBIX
OTHOIIEHUH 1O 00ECHEYECHUIO OCYIECT-
BJIGHHS IIPaB ¥ HCIIOJIHEHUS O0sA3aHHO-
cTed X YYaCTHUKAMH.

Cnucok WMCHo/Ib30BAaHHOM JMTEpa-
TypbI:

1. Hogocenos I'Il. Yuenue 06 005-
€KTe MpecTyIuieHUs.. MeTo0IOrnYecKHe
acriextsl / I.I1. HoBocénos. — M. : U3na-
tensctBo HOPMA. —2001. — 208 c.

2. Tappum C.b. KpuminansHo-mpa-
BOBa OXOpOHa JNOBKiLIA B YkpaiHi. [Ipo-
OnemMu Teopii, 3aCTOCYBaHHS 1 PO3BHTKY
KPUMIHAJIBHOTO 3aKOHOAaBcTBa: Haykose
Buzanns / C.b. I'aBpum. — K. : InctutyT
3akoHozaBcTBa BepxoBHoi Panu Ykpainu,
2002. - 635 c.

3. Kopxamcekmii M. Tlpex-
MeT i 00’eKT 3104nHy : [MoHOTrpadis] /
[M.IA. Kopxancexuii ] — JI. : FOpuz. akaz.
Miu-Ba BHyTp. Cripas; Jlipa JIT/I, 2005. —
252 c.

4. Torun A.H. OObekr mnpecry-
IUICHUS. B TEOPUH YTOJIOBHOTO IpaBa /
AH. Torun // Bicuuk Jlyrancekoro
iHCTUTYTY BHyTpimmHiX cmopas MBC
Vkpainn. — Jlyrancek, 2001. — Bum. 3. —
C. 39-62.

5. Iuenko A.O. Tmymaunuii CIIOB-
HHUK yKkpaiHchkoi MoBH / A.O. IBueHKO —
Xapkis : Domio, 2002. — 543 c.

6. I'pumyx B.K. Bubpani HaykoBi
mpari / B.K. Tpumyk. — JIbBiB
JIbBIBCHKHMI ~ JEp)KaBHHH  YHIBEpCHTET
BHYTpIilIHIX crpas, 2010. — 824 c.

7. Huxugopo B.C. OOwbekT mpe-
CTYIUICHHSI 110 COBETCKOMY YTOJIOBHOMY
npasy / b.C. Hukudopos. — M., 1960.

8. T'muctun B.K. IIpoGrnema yromos-
HO-TIPaBOBOM OXPaHbl OOLIECTBEHHBIX OT-
HOIIEHUH (00BEKT W KBaTH(pHUKAIHS TIpe-
crymnenuit) / B.K. I'muctun. —JI. : U3a-Bo
JIT'Y, 1979. - 128 c.

9. Tauiii B.5I. O6’ekT i mpeamer 3710-
YUHY B KpUMiHaJIbHOMY IpaBi YKpaiHu :
[naBu. moci6uuk] / [B. 1. Tamiii] — Xapkis :
ViplOA, 1994. — 76 c.

10. Kaup>xanos E.K. UuTepecsr Tpy-
ISIIUXCSI U YTOJOBHBIH 3akoH. [IpoGnembt
obbekra npectymienus / E.K. Kaupxka-
HOB. — Anmma-Ara, 1973. — 160 c.

11. Bicuuk KoncruryuifiHoro cymy
Vkpainu. —2004. — Ne 6. — C. 6-15.

12. Tamiti B.fl. BuOpani crarri, BU-
ctyny, inteps’to / B.S. Tamiii — X. : Ipa-
B0, 2010. — 936 c.

13. BaxxanoB M.I. Kpuminanbue mpa-

Bo YkpaiHu : 3aranpHa yacTuHa : [min-
pyunuk] / [M.I. baxanos, }0.B. BayniH,
B.I. Bopucos Ta in]. — K. : FOpinkom In-
Tep, 2005. — 480 c.

14. My3uka A.A. IIpeamer 3104uHy:
TEOPETH4HI OCHOBH IIi3HAHHS: MOHOTpa-
¢is / A.A. Mysuka, €.B. Jlamyk. — K. :
IMTAJIMBOJA A.B., 2001. - 192 c.

15. INpurosop  bapanoBckoro paii-
oHHOro cyna’Kuromupckoiiobmactu ot
27.01.2010 roma / Hemo Ne 1-5/2010

[OnexTponsblii pecypc]. — Pexum no-
ctyna : http://www.reyestr.court.gov.ua/
Review/50063278.



AUGUST 2016

ITPOBJIEMbI PEAJIM3ALIMU ITPUHIIUITA
HEINNPUKOCHOBEHHOCTH KNJINIIA U APYI'OI'O BJIAJEHUSA JINLIA
B YI'OJIOBHOM ITPOLHECCE YKPAUHBI

HUBan IPUCAKHIOK,
KaHIUAAT IOPUIMIECKUX HayK, PEKTOP
HanmonanbsHo# akaneMun NpoKypaTypbl YKpauHsl,

Summary

The article investigates the problems associated with realization of the principle inviolability of home and other property in the
criminal process of Ukraine. Found its concept and essence. Correlated the normative regulation of this principle in Ukraine and other
European countries. Made the conclusion about the need to expand the powers of the prosecutor in part of authorization for entry into
a house without a determination of the investigating judge, in exceptional cases. Based on the provisions of international legal acts and
national legislation identified the criteria of legal restrictions of the principle of inviolability of the home and other property.

Key words: principle inviolability of home and other property of a person, pre-trial criminal proceedings, investigating judge,
European Court of Human Rights, prosecutor.

AHHOTaIUA
Crarbsi IOCBSIIIEHA MCCIIEAOBAHUIO TPOOJIEeM, KAacArOIMXCs peai3aluy IPHHIUIA HEMPUKOCHOBEHHOCTH JKWINIIA U APYroro
BJIQJICHUS B YTOJIOBHOM TIPOIIECCE€ YKPAWHBI, OMPECIIEHBI €T0 TIOHATHE U CYMIHOCTh. COMOCTaBIEHB HOPMATHUBHAS PETIIAMEHTAITUS
YKa3aHHOTO MpUHIKNA B YKpauHe u Apyrux crpanax EBpombl. CrenaH BHIBOA O HEOOXOAMMOCTH PACIIUPEHHUS MOJTHOMOYHN MIPOKY-
popa B 4acTH MPEAOCTABICHUS pa3pelIeHus Ha OCYIIECTBICHHE IPOHUKHOBEHHS B )KIIIHIIE 0€3 OIpeeNIeHNs CIISICTBEHHOTO CyIbI
B UCKJITFOUUTETBHBIX CITyqasx. VcXomst u3 moIoKeHUH MeX TyHapOTHBIX HOPMATHBHO-TIPABOBBIX aKTOB U 3aKOHOJATEIhCTBA YKPaWHBI,

OINPEACIICHBI KPUTEPHUU 3aKOHHOT'O OT'PaHUYCHHUA TPUHIMIIA HEIPUKOCHOBEHHOCTH KUJIMIIA U APYTOro BIIaJACHU JIHULA.
KiroueBble cj10Ba: NpUHIUIT HETPUKOCHOBEHHOCTH JKWIIUIIA U IPYTOTO BIAACHHUS JIMLA, 10CYAeOHOE YyroJIOBHOE TPOU3BOACTBO,
CIEICTBEHHBIN Cynbsa, EBponelickuii Cy/l 10 IpaBaM 4elIoBeKa, IPOKypop.

OCTaHOBKA mpodJjemMbl. Tpe-
OOBaHHE  HEMPUKOCHOBEHHO-
CTH >KWINIIA KaK MPOSBICHUS YBaXKCHUs
JIMYHOM M CEMEHHON KU3HU OTHOCUTCS
K YHCIy OOLIENpPU3HAHHBIX NPUHIUIIOB
MEXXIyHapOIHOTO TIpaBa, MOCKOJBKY 3a-
KPEIJICHO B PANE MEKAyHAPOIHO-TIPaBO-
BBIX akTOB: BceoOrieit nexnapaiyuy npas
yesoBeKa, NpUHATOW IeHepanbHON Ac-
cambOneeit OOH 10 mexabps 1948 rona,
MeXIyHapoJHOM MaKTe O TPaXAAHCKUX
Y TIOJIMTHYECKHX TpaBax, MpuHsIToM [ eHe-
pansHOIT Accambneeit OOH 16 mexabpst
1966 roma, KonBeHuuu o 3amuTe mpas
YeNIoBeKa M OCHOBHBIX CBOOOI, TPHHSTOM
Cosetom EBporbt 4 HOs6ps 1950 rona.
Hcxons w3 comepikaHHs yKa3aHHBIX
ME>KTyHapOIHO-TIPaBOBBIX akTOB, KoHCTH-
Tyl YKpawHBI TapaHTHPYeT KaKIOMY
NpaBO Ha HENPUKOCHOBEHHOCTD JKHMJIMILA,
MpelyCMaTpPHBAET, YTO HHUKTO HE BIIPaBe
MIPOHUKATH B KIININE WM APYroe Biaje-
HHE JIMIa MHaYe KaK [0 MOTHBHPOBaHHO-
My pemrernio cyaa (4. 2 cr. 30). JIumb B
HEOTJIOXKHBIX CITydasX, CBI3aHHBIX CO CIIa-
CEHHEM >KH3HH JIFOZIeH U UMYIIECTBa, WK
B CBSI3U C HENOCPEACTBEHHBIM IIPECIIeio-
BaHMEM JIMI[, KOTOPBIE IO03PEBAIOTCS B
COBEPLICHUH IIPECTYIUICHHS, BO3MOXEH
JIPYTOH YCTAaHOBJICHHBIIH 3aKOHOM MOPSIOK
MIPOHUKHOBEHHS B KWINIIE WIN HHOE BIa-
JICHHE JIMLA, TIPOBE/ICHNE B HUX OCMOTpa
nn obbIcka (4. 3 ct. 30).

C TOuUKM 3peHus 3alUThl NpaB U
CBOOOJ ueNoBeKa yKa3aHHBIC KOHCTUTY-
[IMOHHbIE HOPMBI MMEIOT Ba)KHOE 3Haue-
HHUE, UMEHHO IO3TOMY B JEHUCTBYIOLIEM
YronoBHOM MpOIECCYalbHOM — KOAEKCE
Vikpaunsl (manee — YIIK Ykpaunsl) onn
HAallUTK OTPa)KEHHE KaK MPHHIUI yTOI0B-
HOTO MPOM3BOJICTBA U OBUIM KOHKPETU3H-
poBanbl. Bmecre ¢ tem YIIK Vipauns:
IpefycMaTpuBaeT pPsAJ, HOPM — IPaBUI
MOBE/ICHNsI, KOTOphIE  OrPaHUIHBAIOT
JeficTBre 3Toro mpuHnumna. Tak, B 4. 3
cT. 233 VIIK VYkpaunsl npegycMOTpeHO
IPaBo ClIef0BAaTeNs, MPoKypopa 0 Io-
CTAaHOBJICHUSI OIPEAEICHHUS CIIEACTBEH-
HOTO CyAbH BOWTH B SKUJIHIIE WIN IPYyToe
BJIaJICHHUE JINIAa B HEKOTOPBIX CIydasX, a
TaKXKe MEXaHH3M MPUOOPETEHUs JOKa3a-
TEJILCTBEHHOTO 3Ha4eHHs HH(pOpMaIHei,
MOTYYEHHOH B pe3ynbTaTe TaKhWX Jei-
CTBUH. AHaln3 IpPaBONPUMEHHUTEIBHOU
NPAaKTHUKA CBHIETENBCTBYET 00 OTCYT-
CTBUH €IMHOTO TI0/IX0/1a K MPUMEHEHHIO
yKa3aHHOH HOPMBI B YacTH OLEHKH He-
OTJIIOKHOCTU CIy4YaeB IPOHUKHOBEHMS
B XWJIMIIE WIKM JpYyroe BiaJeHHUE JHLA,
IOPUINYECKOTO 3HAYEHUS] COINacusi Ha
MIPOHMKHOBEHHUE €ro BIaJeibla, AOCTa-
TOYHOCTH MOJHOMOYHH CllefoBaTels,
IPOKypopa Ha OCYILIECTBICHHE yKa3aH-
HBIX MPOLIECCYyalbHBIX JEHCTBUI.

C y4eToM H3JI0KEHHOTO 1eJIbI0 CTa-
TBHM SIBISIETCSL OIIpEAeTeHHe IpodieM,

KacarolluXcsl pealu3aluu NpuHLIUIa He-
TIPUKOCHOBEHHOCTH JKHJIMIIA WK JIPyTO-
TO BJIAJICHNUS JIMIA B YTOJIOBHOM IpoLiecce
VYKpauHbl, OCYLIECTBIEHHE CPaBHUTEINb-
HOIO aHaJli3a HOPM, KOTOpBIE €ro orpa-
HUYMBAIOT, B 3aKOHOJIATEJIECTBE YKPAUHbI
U cTpaH EBporbl, ycTaHOBIIEHHE COOTBET-
cTBUs MX nosuuuu EBponeiickomy cyny
1o mpaBaMm desoBeka (nanee — ECITY).
H30:keHne 0CHOBHOrO Marepuaa
uccaenopanusi. CpaBHUTENBHBIN aHAIN3
HOPM HaIMOHAJIBHOTO YTOJIOBHOTO IIPO-
LIECCyalbHOTO 3aKOHOJATENIbCTBA YKpau-
HBI U MTOJIOKEHUH MEXIyHapOIHO-TIPaBO-
BBIX AaKTOB IIO3BOJIIET CHAENATh BBIBOJ
0 TOM, 4TO (OPMYIMPOBKA YKa3aHHOIO
MIPUHIMIA B HUX oTiiMgaercs. Tak, B CT. 8
EBponeiickoil KOHBEHIIMU 110 IIpaBaM 4e-
JIOBEKa 3aKpEIJICHO MPaBO KaXAOro Ha
YBa)KEHHUE €0 JIMYHOM U CeMEMHOM Xu3-
HU, €T0 )KWIHIIA U €T0 KOPPECIOH/ACHIINN.
IIpenycMoTpeHsl clienyroe orpaHude-
HUS yKa3aHHoro rpaBa: «He momyckaercst
BMEIIATEIECTBO CO CTOPOHBI ITyOINYHBIX
BIIACTEH B OCYILECTBIEHUE 3TOrO IPaBa,
3a UCKJIIOUCHHEM CIIydaeB, KOIZa TaKoe
BMEIIATENECTBO IMPEAYCMOTPEHO 3aKO-
HOM M HEOOXOIUMO B JI€MOKPAaTHYECKOM
o0mrecTBe B HMHTEpecax HaIMOHAJIHHOM
0€30MacHOCTH U OOIIECTBEHHOTO TOPSI/I-
Ka, O3KOHOMHYECKOro OJarocoCTOSHUS
CTpaHbl, B LIEJISIX MPEAOTBpaleHus Oec-
TIOPSIAKOB WJTH MIPECTYIUICHUH, IS 0Xpa-
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HBI 3[J0POBbSI MJIM HPABCTBEHHOCTH HIIH
3alIUTHI TIPaB U CBOOO ApyTHX Uiy [1].

Takum oOpa3zoM, B 3TOW CTaThe HE
3aKpEMJIeHbl TapaHTUU HENPHUKOCHOBEH-
HOCTH JIpyTOro BIaJCHHUS, YTO MPETYCMO-
tpeno Koucruryrmmeit Ykpaumnsr nu YIIK
VYkpannsl. Kpome Toro, B u. 2 cr. 233
VIIK YkpauHs! onpeeneHbl HOHSATHS KaKk
JKIJTUIA, TaK U JIPYTOTO BIAZCHUS JIHLA.
Taxxxe EBpomnelickas KOHBEHIMS IIpeayc-
MaTpuBaeT OOoJbIIe, YeM B HAIMOHAIEHOM
3aKOHOATENbCTBE, BO3MOKHOCTEH TS
OTpaHUYEHHMs TIpaBa JIMIa Ha HEMpPUKOC-
HOBEHHOCTb KUJIHIIA.

CrenyeTr OTMETHUTh, 4TO B PSJE CBO-
X peuieHuil (Harmpumep, B nenax «Hu-
MUt ipotuB I'epmanum» ot 16.12.1992,
«byx npotus I'epmarun» ot 28.04.2005)
ECIIY pa3bscHsET, 4TO MOHATHE <OKUIIH-
me», ykazanHoe B cT. 8§ KonBeH1im, oxpa-
TBIBACT HE TOJIBKO XHJIHIIE (PH3MIECKUX
JIUI], OHO MOXKET O3Ha4aTh O(QHUCHBIE IO-
MeIIeHHs, TpUHaIeKamue GU3NIecKuM
JIMLAM, a TAKOKe IOPUIIMYECKUM, UX (HUITH-
abl ¥ pyTHe IOMELICHUs.

PaccmarpuBass CyIHOCTh TNpPHUHIM-
1a HEMPUKOCHOBEHHOCTH XMIMINA HIN
JpYyToro BIaJeHUs JHUIA, CIEAyeT OcTa-
HOBUTBCSI HA CaMOM MOHSTHH HEMpU-
KOCHOBeHHOCTH skmimmia. Tak, FHO.IL
AJNEHUH ONpeNeNuI 3TOT TEPMHH Kak
0053aHHOCTH TOCYAAPCTBA YACP KUBATHCS
OT OCYILECTBIICHUS IEHCTBUIA CO CTOPOHBI
€ro OpraHoB BJIACTH M CITy>KeOHBIX JIHII,
CBSI3aHHBIX C TAWHBIM WM OTKPBITHIM
BTOP)KCHUEM B KakoH-THOO opMe B KH-
JIMILE KAK C MPEOAOJICHUEM CONPOTHUBIIE-
HUS JIoeH, Tak ¥ OecHpensTCTBEHHO, a
TaKKe C IOMOLIBIO Pa3HBIX CIOCOOOB, MO-
3BOJISIOLINX OCYILECTBIISITH KaKHe-JIu00
JeiicTBUA B )xuiuiLe 2, c. 42].

E.O. Bonoruna cumraer, 4To HENpH-
KOCHOBEHHOCTB XHJIMIIA — 3TO MPaBO Ha
TOCYJapCTBEHHYIO OXpaHy JKWJIbSI Tpak-
JIaH, KOTOpBIE BIIAICIOT UM Ha OCHOBAaHUH
JIOTOBOpa HaliMa WX Ha IpaBe cOOCTBEH-
HOCTH, a TaK)Ke BPEMEHHOTO JKIIIbSI (KOM-
Hara B OOILIEXUTHH, OTEJIe, IOME OT/IbIXa,
CaHATOPHH, AHCHOHATE) OT HE3aKOHHBIX
00BICKOB, BEIUMOK, apecTa, epeceeHui,
BBICEJICHUI M IPYTUX BTOPXKEHHIA Oe3 co-
IJ1acusl JMLAa, KOTOPOE B HEM IIPOXKUBAET,
€O CTOPOHBI KaK JTOJDKHOCTHBIX JIMIL, TaK U
OTAETBHBIX rpaxaad [3, c. 128].

C touku 3penus JI.JI. BoeBomuna,
HETPUKOCHOBEHHOCTH JKIJIMIIA SBIISIETCS
MpaBoOM TpakJaHWHAa Ha TOCYIapCTBEH-
HYI0 OXpaHy >KWJIHIIHOTO U IMOACOOHOTO
MTOMEIIEHHSI, KOTOPOE apeHIyeTcsl U TpH-

HQ/UIOKUT €My Ha IpaBe 4YacTHOW coO-
CTBEHHOCTH, OT HE3aKOHHOTO BTOPKEHHUSI
KakK CIIy>KeOHBIX JIMI, TaK U OTACIBHBIX
rpaxnas [4, c. 293].

O.I. KyuuHckas mpeuioxkuia pac-
CMaTpuBaTh TEPMUH «HETIPHUKOCHOBEH-
HOCTB» KaK OIIPENIEICHHOE COCTOSHUE
00BEKTa, COOTBETCTBEHHO, Kak ocoboe
MMPaBOBOE COCTOSIHUE JIMYHOTO, WHJIWBHU-
JTyallbHOTO W HEIOCTYITHOTO APYTUM JIH-
aMm MecTa, NpeAHa3HaYeHHOe OXPaHATh
U TapaHTHPOBaTh KOM(OPTHOE MPOXKHBA-
HUe, NpOTeKaHne HeoOXOIUMBIX Hpolec-
COB JKU3HECATEIILHOCTH YeJIOBEeKa, CO-
XpaHeHue HHQOPMAIUH O TMYHOH XKU3HH,
JIMYHBIX U CEeMEWHBIX TallHaX, rapaHTU-
pOBaTh HEAOMYCTUMOCTh HEXKEIATEIbHO-
ro cbopa ¥ pacmoOCTpPaHEHHUS YKa3aHHOMN
uHpOpPMAIMK HE3aKOHHBIMH CIIOCOOaMH
¥ TIpEEeMaMH KaK CO CTOPOHBI Tpa)</IaH,
TaK M TOCYJapCcTBa B JIMIIE €r0 OPraHoB 1
ciryxeOHbIX Jur [5, c. 127].

TakuM 00pa3oM, MOXXKHO BBIACIHTH
CIIEAYIOIIUE TOJOKEHHs, OTpakaroIue
CYIIHOCTB 3TOTO IMPHUHIIHIIA!

— 3aKpeIUICHUue TapaHTHI ero coOIro-
JIeHHs1 Ha KOHCTUTYLIMOHHOM YPOBHE;

— MpaBO Ha KWIKIIE U APYroe Biaje-
HHUE UMEEeT KaX]I0€ JIUIO B TOCYIapCTBE;

— 00513aHHOCTD O0ECIIeueHHsT YKa3aH-
HOTO TIpaBa BO3JIOKEHA HA TOCYAapCTBO;

— YETKO TMPETyCMOTPEH MEXaHU3M
OTPaHHUYCHHSI ATOTO TpaBa: WIM NPU Ha-
JUYUH  JOOPOBOJIBHOTO  COIVIALICHUS
JIUIIA, WIM Ha OCHOBAaHUH PEIICHUS CY/Ia;

— HENPUKOCHOBEHHOCTh JKWIMINA H
JIPYTOro BIAJCHUS] BKIJIIOYAET HETPHKOC-
HOBEHHOCTb JIF000TO MpeaMeTa, KOTOPBIi
B HHUX HAaXOJWUTCS, a TAK)KE YaCTHOU M
CeMEeNHON KU3HU JIMLIA, TAalHBI Pa3roBO-
POB B 9TOM B 3TOM JKHJIHIIE WIIH IPYTrOM
BIIQJICHUM, T.C. SBIICTCS KOMILICKCHBIM
MTOHSATHEM;

— OTpaHWYCHHUE MpaBa HA HEMPHUKOC-
HOBEHHOCTb JKWJIHIA U JPYTOTro Biaje-
Hus 6€3 BBIHECEHUSI ONPEACIICHUS CYyI0M
JIOITYCKAaeTCs TOJNBKO B MCKIIIOUATENBHBIX
CIIy4asix, CBSI3aHHBIX CO CITACEHUEM KH3-
HU U HMMYIIECTBA WJIM HEMOCPEICTBEH-
HBIM TPECJCIOBAHUEM JIHI, KOTOpPbIE
MOJJO3PEBAIOTCSI B COBEPILICHUU MPECTY-
IUICHUS;

— TpenyCMOTpeHa OTBETCTBEHHOCTD
3a HapyLICHHUE TOTO MpaBa U WHBIC HETa-
THBHBIC TIOCTIC/ICTBUS, HAIIPUMED, CBSA3aH-
HbIE C HEBO3MOXXHOCTBIO HCIOIB30BaTh
B Ka4eCTBE JOITyCTHUMBIX IOKa3aTeIECTB
HHPOPMAIHIO, TOTYIEHHYIO B PE3yIbTaTe
HE3aKOHHOTO 00BICKA.

Takum o00pa3oM, NPUHLUI HENpH-
KOCHOBEHHOCTH JKWJINILA yCTAHABIMBAET
Mpefebl JOMyCTUMOIO BMEIIATEIbCTBA
TOCYIapCTBEHHBIX OpPraHOB B OCYIIECT-
BJIEHHUE JIMI[OM IIpaBa Ha HETIPUKOCHOBEH-
HOCTh JKWININA TIPH TIPOU3BOACTBE IIO
YTOJIOBHOMY [IEITy.

EBponeiickuii cyn 1o mpaBaM 4eaoBe-
Ka pacCMaTpHBaeT TaKOe BMEUIATEeIILCTBO
KaKk OOBEKTHBHO HEOOXOIMMOE yCIOBHUE
obecrieueHnsT CHpaBeUIMBOro OamaHca
«MEXIy HHTepeCaMH HHIUBHIyyMa M
obmrectBa B 1eixom» (pemenne ECITY mo
neny «Jlome3 Octpa mpotuB Vcnanum»
or 09.12.1994), mo3TOMY HCKITIOUEHHS
U3 HENPUKOCHOBEHHOCTH XMJIMIIA «Tpe-
OyIOT OrpaHMYMTEIBHOTO TOJKOBAHHUSL...
U HEOOXOIMMOCTb HUX HCIIOJIb30BAHHS
B K&KAOM KOHKPETHOM CIy4ae NOJDKHA
OBITh YETKO YCTAHOBJICHA» (pelieHne
ECIIY no peny «®ynke npotu Ppan-
uu» ot 25.02.1993).

IMomumo TpeboBanuii, chopmyaupo-
BaHHBIX B CT. 13 VYIIK Vkpaunsl, npusn-
LI HEITPUKOCHOBEHHOCTH JKUJIUILA KOH-
KpeTu3upoBaH B mnonoxkeHusx Koxekca,
pEeMIaMEHTHUPYIOIUX TIPOBEAECHUE TIPO-
LECCyaNIbHbIX AEHCTBUH, B YaCTHOCTH B
crarbax 233, 234, 237 VIIK VYkpaunsl.
Heo0XoquMOCTh TOJTy4YCHHUs ITIpEABapH-
TENBHOTO ONPENENICHHUs CIIEACTBEHHOTO
CyIpH JUI OTPAaHWYEHUS HEIPUKOCHO-
BEHHOCTH JKWIWINA IPU IPOU3BOJICTBE
CIIEICTBEHHBIX JCHCTBHI SBIISICTCS OJTHOM
u3 Haubonee NEHCTBEHHBIX TapaHTHii,
HalpaBJIEHHBIX Ha 3aLIUTY INPaB MPOXKHU-
BAIOIIUX B HEM JIMI[ OT HPOHU3BOJIHLHOIO
WM Ype3MEPHOr0 BMEHIATENbCTBA B HX
JIMYHYIO JKU3Hb. B TO e Bpemst 3aKkoH J10-
MyCKAaeT HpPU OMNPEIENIECHHbIX YCIOBHAX
B BUJI€ HCKIIOYEHUS NPOHHKHOBEHUE B
JKHJIMILE WM APYToe BIIaJICHUE Jinna 0e3
OTIpEJIeTICHNUSI CIIECTBEHHOTO CYIbH.

EBponeiickuii cyn 1o mpasaM 4eaoBe-
Ka B psijie CBOMX PEIICHHH OTMETHJI, YTO
TOCYAapCTBO 0ONafaeT OIpeeNeHHO
ctepoil YCMOTpPEHHSI NPH peIIeHHH BO-
poca O BMEIIATEIbCTBE B HEMPUKOCHO-
BEHHOCTb JKWJIUILA, B YACTHOCTH «CTaThsI
8 KonBeH1mu He TpeOyeT npeiBapuTelib-
HOTO cy1e0HOTr0 pa3peleHus Ha poBeie-
HUe 00BICKOB Ha JIOMY U U3bsTHIY. OHAa-
KO TIPH 3TOM B HAI[MOHAJIBHOM 3aKOHOJa-
TENILCTBE JODKHBI OBITh MPETYCMOTPEHBI
rapaHTHH OT 3JI0yHOTpeOIeH i TPy orpa-
HUYEHUN HENPUKOCHOBEHHOCTH JKIIIUINA,
MTOCKOJIBKY OTCYTCTBHE TpeOOBaHUSI IpeI-
BapHUTENILHON CyneOHOH CAHKIMU MOXET
MIPUBECTH K TOMY, YTO OPTaHBI CIIEACTBHS



OyzyT pacronararb HEOrpaHH4EHHOH CBO-
60101 yCMOTpEHHMS NIPH OLIEHKE HaJTM4Hs
OCHOBaHUH ISl TPOM3BOACTBA OObICKA M
U3BATHS UMylecTBa. Hampumep, Taxoit
rapaHTHeil MOXeT OBITh MPaBO JIKIA 00-
paTuThCs B CyJ € )Kao0o0ii Ha 3aKOHHOCTb
n 00OCHOBAaHHOCTH IIOCTAHOBJIEHUS 00

obpicke (pemenne ECIIY «CmupHOB
npotuB PO» or 07.06.2007). Yka3anHast
MO3HIMS CyJa Hamula OTpaKeHHe B 4. 3
ct. 233 VIIK VYkpauHbl, B KOTOPOH mpen-
YCMOTpEHBI TOCIIECTBUS HPOBEICHUS
HE3aKOHHOTO OOBICKa: IIONy4YeHHas HH-
(dopManus MOAIEKHUT YHHUUYTOKEHHUIO, a
MOJIy4YEeHHbIE JI0KA3aTeNIbCTBA SBISIOTCS
HenonycTUMbIMU. OOS3aHHOCTh OLIEHKH
3aKOHHOCTH ITIPOBEIEHHsI TAKOro OOBICKa
BO3JIaraeTcs Ha Cy.

Ha ocHOBaHWM aHajdM3a NPaKTHKH
EBpomeiickoro cyzma mo mpaBam 4eloBeKa
MOYKHO BBIJICJIUTH CJICAYIONIHE KPUTEPUH
JIOITyCTIMOCTH OTPaHMYESHHS IIpaBa JINIa
Ha HEIPUKOCHOBEHHOCTH JKMJIUINA!

1) Hanu4Me OCHOBAHUS IJISI BTOpPXKE-
HHMSA B JKWIMIIE B HAIlMOHAJIBHOM 3aKO-
HoparenbcTBe (pemenne ECITY mo nmemy
«Maxknayn npotuB CoeaunenHoro Kopo-
neBcTBa» 0T 23.09.1998). [Ipu 3ToM 3aK0H
JIOJKEH OBITh JIOCTYIEH JUIsl 3aMHTEPEeco-
BAaHHOTO JIMIA C TEM, YTOOBI y HEro OblIa
BO3MOXKHOCTb IPEABHIETH IOCIEACTBHI
€ro TNPHMEHEHHsI B OTHONIEHWH cels, a
TaKKe YTOOBI 3aKOH HE IMPOTUBOPEUMIT
MIPUHINITY BEPXOBEHCTBa IpaBa (pere-
aue ECIIY mo nmemy «KprocieH mpoTus
Opannumn» ot 24.04.1990);

2) ocylIecTBIEHHE BTOPXKEHHUS HC-
KJIIOUUTENIFHO B HHTEpECcax HaIMOHAIlb-
HOI 0e30macHOCTH U  OOIECTBEHHOTO
MOpsAKA, YKOHOMHYECKOTO OJIarococTo-
SIHUSL CTPaHBbl, B LEISAX MPEIOTBPAILCHUS
OeCHOpsA/IKOB WM IIPECTYIUICHUH, s
OXpaHbI 37I0POBBSI WJIM HPABCTBEHHOCTH
WM 3aIUTHl IPaB B CBOOOJ IPyTHX JIUI
(manpumep, oObICK B o¢uce agBOKaTa
MIpHU3HAH TPAaBOMEPHBIM, ITOCKOJBKY OH
OBLT HaTIpaBJICH Ha ITPEIOTBPAIEHNE Tpe-
CTYIUIEHHS W 3aLIUTY IpaB JPYTrux JIHII)
(pewrenne ECITY no neny «Humuri mpo-
tuB ['epmanum» ot 16.12.1992);

3) BTOp)KEHHE TOIDKHO OBITH HEOOXO-
JUMBIM B JIEMOKPAaTH4ECKOM 0OIecTBe
JUIsL AOCTYDKEHUS yKa3aHHBIX Ieneit (pe-
menust ECITY no nenmy «AnexcaHsH mpo-
tuB PO» ot 22.12.2008, «Kmacc (Klass)
u apyrue nporuB deneparuBHoii Pecmy-
omuxu T'epmanus» ot 06.09.1978). Ilpu
9TOM OLICHUBACTCS JAOCTYHMHOCTH d(ex-
THUBHBIX TapaHTHH TPOTHB HEOOOCHOBAH-

HBIX JICHCTBUH, NPEyCMOTPEHHBIX HAllU-
OHAJILHBIM 33aKOHOJATEIbCTBOM, a TAaKXKe
TO, KaK JaHHbIE T'apaHTUM IEHCTBOBAIH
B KOHKPETHOM pPaccMaTpHUBaeMOM JIelie.
EBponeiickuii cyq mo mpaBaMm dYeloBeKa
YYUTBIBAET TSDKECTh IPECTYIUICHUS, B
CBSI3U C KOTOPHIM IPOHU30IUIO OTPAHU-
YeHHEe HENPUKOCHOBEHHOCTH JKIIINIIA,;
HaJIMYME CyAeOHOTO aKTa B OTHOLICHUH
BTOPIKEHUSI, a TAKKe TO, OBUT JIM JTaHHBIH
aKT OCHOBaH Ha pPasyMHOM ITOJJO3PEHUM,
a cdepa ero NpUMEHEHUS — B Pa3yMHOU
CTEIIEHH OrpaHWYeHa; CIOCO0 BTOpIKeE-
HHS; €ro BIMSHHE Ha INpodeccHoHalb-
HYIO JeSTENIbHOCTh M PEMyTalio JIHI,
YbH MpaBa ObUTH OrPaHUYCHBI (PEIICHHS
ECIIY no neny «bax nporus I'epmanun
or 28.04.2005, «KameHuuan mpoTus
[Iseinapun» ot 16.12.1997).

B Hay4yHOll nuTeparype BblACICHBI
CIIEAYIONINE KPUTEPHH, KOTOpPHIE IMO3BO-
JSIOT OTIMYUTH 3aKOHHOE OTpaHW4YCHHE
NPUHINNA HEIPUKOCHOBEHHOCTH JKHIIHU-
A ¥ JPYroro BIAJeHUs OT HE3aKOHHOTO:
OHO MMEET IPaBOBYIO OCHOBY; €ro IIeNb
NPONOPLHOHANBHA (COOTBETCTBYET) MPH-
YHUHIEMOMY Bpely; JeHCTBYET BPEMEHHO;
BO BpEMs €ro IIPUMEHECHUS HE IOy CKaeT-
csl Kakas-IM0O AMCKPUMHUHALMS; SIBIISCT-
Cs1 TIONKOHTPOJBHBIM CYIy; HE TPHUMEHS-
eTcs K abCONIOTHO HENPHKOCHOBEHHBIM
mpaBaM B CBOOOIaM; O €r0 BBEJCHUU WH-
(hopmupyeTcs MUPOBOE COOOIIECTBO; Ia-
paJUIENBHO C HUM CYIIECTBYET MEXaHU3M
BO300HOBIICHUS] HE3aKOHHO HApyIICHHBIX
npaB M CBOOO; B 3aKOHE NPEyCMOTPEHa
BO3MOXXHOCTh OOKaioBaHus [6, c. 85].

Crenyer OTMETHTh, YTO B IpaKTHYe-
CKOH JIESITEIbHOCTH OPraHoOB IPaBOIO-
psiKa CEephE3HBIM NPENSTCTBUEM SIBIISICT-
cs1 3akperuienne B cT. 233 YIIK Ykpaunsl
CllydaeB, KOTZa CIEJO0BaTeNb, MPOKYpOp
UMEIOT 1paBo 0e3 MMOCTaHOBJIEHHS Ompe-
JIEJICHAS] CJIEAICTBEHHOTO CyAbH MPOHUK-
HYTh B JKIWIHIIE WM APYroe BIAJCHHE
JIMIa UCKITIOYUTEHHO C IENBI0 CIIaCeHHUs
KM3HU JIIONIEH W MMYIIEeCTBa WM HETo-
CPEIICTBEHHOIO  IPEC]eOBaHUs  JIHI,
KOTOpBIE TI0JI03PEBAIOTCA B COBEPLICHHU
npectyrienus. [Ipu 3ToM MMEoT MecTo
CUTyallu, KOrja BO BpeMs oObICKa Ha
OCHOBaHUM ONPEJENCHHs CIEJCTBEHHOTO
CyIbU 00HAPYKUBAIOTCS IPYTHe HOMellle-
HUSI WIN BIIQJICHUS JIMIA, O CYIIEeCTBOBA-
HUM KOTOPBIX HU CJIEAOBATENIO, HU IIPO-
Kypopy He OBLIO M3BECTHO, OJHAKO €CTh
OCHOBAHUSI CINTATh, YTO B HUX MOTYT Ha-
XOIUTHCST 00BEKTHI, KOTOphIe UMEIOT J10-
Ka3aTeIbCTBEHHOE 3HAUCHHE B YTOJIOBHOM
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npousBoacTBe. Takum 00pa3om, BO3HHUKA-
€T CUTyalls, KOTJa y CIe0BaTeNs, Mpo-
Kypopa OTCYTCTBYET Onpe/ieieH e, Ha Oc-
HOBaHUHM KOTOPOTO DAa3peIleHO MPOHUK-
HOBCHHE B OTO JKWIHIIC WIH BIaJICHHUE,
OIHAKO €CTh OCHOBaHMS CUUTATh, YTO B
cllydae HECBOEBPEMEHHOIO IPOBEACHUs
00bICKa Pa3bICKMBAEMBbIE IIPEIMETHI OynyT
YHUYTOXKEHBI WM U3MEHEHBI, YTO CAeNa-
€T HEBO3MOXKHBIM HX JalibHeiimee uc-
TIOJIb30BAHNE B KAYECTBE JJOKA3aTENIbCTB.

B Taxom ciry4ae cieacTBEHHBIE CyIbH
BBIHY)KIEHBI IIPUMEHSATH HOJIOKeHUs EB-
ponelckoll KOHBEHIIMH 110 MpaBaM 4ello-
BeKa KaK HOPMBI IIPSMOTO JEHCTBHUS, HO-
CKOJIbKY OHH coziepar OoJiee paciiupeH-
HBII IepeyYeHb CITy4aeB IPOHUKHOBEHHS B
JKHJTHIIE JTULA.

C mempio yperyaupoBaHHS yKa3aH-
HOTO BONpOCa HEOOXOMUMO BHECTH H3-
meHeHus B 4. 3 ct. 233 VIIK Ykpauns! u
IIPeLyCMOTPETh BO3MOXHOCTb IIPOHUKHO-
BEHHMS B XWJIMILE WIN JIPYrO€ BIIA/ICHUE B
HHBIX HEOTIIOXKHBIX CIIydasX Ha OCHOBa-
HUM MOTHUBHPOBAHHOIO IIOCTAHOBJIICHUS
MIPOKypopa C oOpallleHneM B JAalbHEH-
LIeM K CIIEJICTBEHHOMY CyAbe C XOIaTai-
CTBOM O MPOBEJCHUH 00BICKA.

Vka3aHHas TIpakTHKa pacrpocTpa-
HeHa B rocynapcrsax Esponsl. Tak, B
I'epMaHuM CaHKIIMOHUPOBAaHUE OOBICKOB
OTHOCHTCA K KOMIIeTeHIuH cyna. OxHako
B UCKIIFOYUTEIBHBIX CIIy4asX IPOKYpOp U
nonuuus (MO pa3peleHuro MPoKypopa)
MOryT 0e3 pacnopspKeHHUs! CyAbU IIpOBe-
CTHU OTJICNIbHBIE CIICICTBEHHbIE JICHCTBUS,
B YacTHOCTU oObIck. B IlIBenmu mpoky-
pOp TaKke HajeJeH MOJHOMOYMSAMM Ha
npoBeneHue ooObicka. B PymbiHME m1pO-
KypOpbl HAJIEJICHbl HCKJIIOYUTEIbHBIMU
MIOJTHOMOYHSIMH BbIJIaBaTh OpJepa Ha Mpo-
BeJeHHE OOBICKOB, KOTOPBIC HE MOMIEKAT
obkanoBanuio [7, ¢. 160].

Taxxe ciemyer oOpaTuTh BHHMaHHE
Ha NPOTUBOPEYUBOE TOJIKOBaHHE MOJIOXKE-
Huii c1. 233 VIIK YkpauHbsl B COOTHOIIIE-
HUHM co cT.cT. 234, 237 VIIK VkpauHs! B
CBSI3M C HEHaJUIeXKallel perlaMeHTauuen
B NOJIOKEHUAX YKa3aHHOH CTaThH Clely-
OIINX BOIIPOCOB: BO3MOXHO JIM TIPOBECTH
OCMOTp MecCTa IpPOUCIIECTBHA, ApYyrHe
CJIEICTBEHHBIE (PO3BICKHBIE), MPOLECCY-
aJIbHbIE JCHCTBHS B JKHJIMILE, €CIIU MPO-
HUKHOBEHME IPOU30ILIO0 HAa OCHOBaHUU
4. 3 c1. 233 VIIK YkpaussL.

Takum o00pa3oMm, BO3HHKAaeT HEOO0-
XOIMMOCTh yTO4YHEHHMs B HopMax YIIK
VYKpauHBl TI€PeuHs CIIEICTBEHHBIX (po-
3bICKHBIX) JIeHCTBUI, KOTOPBIE BO3MOXHO
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IIPOBECTH B JKWIMIIE WIM JPYroM Blia-
JCHUH JIMIa B Clly4ae NPOHUKHOBEHHS
B Hero 0e3 omnpeesaeHus CJIEICTBCHHOTO
cyabu Ha ocHoBaHUM 4. 3 cT. 233 VIIK
YKkpauHsblL.

CoBpeMeHHBIE JOKTPUHAIBHBIE IIO-
3WIUHM B OTHOIIEHHH 3TOTO BOIIpPOCA SIB-
JISIOTCS OOIIMMU M HE MIPELyCMaTpPHBAIOT
IOPUINYSCKIX OCHOBAaHMH UIs TpOBee-
HUS CIIEACTBCHHBIX ICUCTBHH B CiIydae
NpoHUKHOBeHHa B xwiumie. Tak, JIJI.
VianoBa ¢ LeNbIO pa3pelleHHs yKa3aH-
HBIX BOIIPOCOB IpeIaracT OOpaTHThCS
K KOHCTPYKIMH, C)OpPMYIHPOBAHHON B
4. 6 ct. 190 VIIK Vkpaunst 1960 rona,
B YacTH BO3MOKHOCTH IIPOBECTH OCMOTP
MecTa TMPOMCIIECTBUS B JKHJIMILE HIH
JpYroM BIIAJEHUH MO MHCBMEHHOMY CO-
mracuio Takoro jmra [8, c. 11]. T.I. Unbe-
Ba mpemaraer B cT. 237 YIIK Vkpaunst
MIPEAYCMOTPETH HOPMY, B COOTBETCTBHH C
KOTOPOIl B HEOTIIOKHBIX CITydasXx OCMOTP
MeCTa TIPOUCIIECTBHS B JKIIIHIIE VTN
JpYroM BIIaJCHHM JIMIA MPOBOAUTCA 0e3
OIIPE/ICJICHNUS CIIE/ICTBEHHOTO CyAbH U He-
3aBHCHUMO OT COIVIACHS JIMIA Ha €ro Ipo-
Benenue [9, c. 10].

WN.B. Inosrok mpemnaraer ct. 233
VIIK Vkpaunsl B ee coBpeMeHHOi ¢op-
MYIMpOBKe H3Bieub 13 Koxekca BooOiue,
nepenecs ee mojokeHus B cT. 13 VIIK
VYkpauHbl, B KOTOpPO#l 3akpervieHa He-
MIPUKOCHOBEHHOCTh KWJIMIIA U JIPyroro
BJIaJIeHUS KaK IPUHIUI YTOJIOBHOTO IPO-
n3BoacTBa. [Ipu stom 4. 2 cr. 233 VIIK
YKpauHbl, ONpPEEISIONIYI0 MOHITHE K-
JIMIIA ¥ APYTOro BIIaJICHUS JIMIA, Ipeia-
raercs nepemectuts B cT. 3 YIIK Vkpa-
uHbl. Tlopsnok NpoBeneHUs OCMOTpa B
KIIMILE U IPYTOM BIIaJICHUH JIULA (B TOM
yucyie 0e3 comiacus JMIa, KOTOpoe UM
BJIaJ€ET) NPEATIOKEHO YyTOIHUTH B CT. 237
VIIK Vkpannst [10, c. 218].

[lo HameMy MHEHHIO, yKa3aHHBIE BO-
mpockl OynyT Mcuepmnassl, ecnu cr. 233
VIIK YkpauHBI JONONHUTE 4. 4, B KOTO-
po¥i TIpeaycMOTpeTh, UTO B CiIydae Ipo-
HUKHOBEHHMS B JKHJIMILE WIH APYroe Biia-
JICHHE B HEOTJIOXKHBIX CIydasx Ha OCHO-
BaHMM 4. 3 yKa3aHHOH CTaTbU B HEM MO-
XeT OBbITh IPOBEJEH OCMOTP MeCTa IIpo-
HCILIECTBHS, OOBICK, 3aJIepiKaHue JIHLA U
MIPOU3BENICHbl MHbIE HEOOXOOUMBIE IIPO-
LeccyalbHbIe JeUCTBHS B OPAIKE, TIpe-
ycmotpenHoM Komekcom. Tak, ECITY
He Npu3Hal HapyuieHueM EBponeiickoit
KOHBEHIIMH TI0 TIPaBaM YeJIOBEKa TO, UTO
HaJIeIeHHass COOTBETCTBYIONIMMH ITOJTHO-
MOYMSMH TIONUIMS BOIUIA B JKWIWIIE C

LIEJIBIO OCYILECTBICHUS apecTa JIMLa, CO-
BEpIIUBIIECTO TpecTyIUuIeHHe (peleHue
o aeny «Mroppeit npotuB CoeanHeHHO-
ro KoponesctBa» ot 28.10.1994).

BeiBoabl. BcenencrBue Toro, uro B
VIIK VYkpauHbl IpeayCcMOTpEHa HEMpu-
KOCHOBEHHOCTh JKWJIMINA WM JIPyTOro
BJAJICHUS KaK IPUHIIUI YTOJIOBHOTO IPO-
M3BOJCTBA, B YKpanHe YCTaHOBJIEHBI 0O-
Jiee MMPOKUE TapaHTHU 3TOTO MPUHIKIA
[0 CPAaBHEHMIO C MEXyHapOJHO-IIPaBoO-
BBIMH aKTaMH M C Y4€TOM IpakTHkH EB-
poreiickoro cyzna mo InpaBaM YeIOBEKa.
IIpn 3TOM C LENBIO yCOBEPILIEHCTBOBA-
HHS YTOJIOBHOTO TIpoliecca, obecriedeH s
€AMHCTBA B NPABONPUMEHEHUU U 3aKOH-
HOCTH JIeHCTBUII CyOBEKTOB YrOJOBHOTO
MIPOM3BOACTBA, KOTOPBIC UMEIOT OTHOIIIE-
HHE K Pa3peIIeHHIO BOIIPOCOB, CBSA3aH-
HBIX C MMPOHUKHOBEHHEM B JKIJIHILE FITH
npyroe BianeHue, B YIIK Ykpaunst HeoO-
XOIMMO BHECTH psii M3MeHeHuil. B gacr-
HOCTH, CJIEyeT PaCUIMPHUTH ITOTHOMOYHS
MIPOKYpOpa, Kacaroliuecs NMPHHATHA pe-
LIEHUS] O TPOHUKHOBEHUU B SKWIINILE WK
JIpyTroe BIaJeHUE JIHLA, U IPETyCMOTPETh
[IPaBO OPraHoB JOCY/eGHOro pacciezno-
BaHMs NPOBOAMTH B HEM CIIEICTBEHHBIE
(po3bICKHBIC) MpOllecCyalbHbIe ISUCTBHS
B CJTy4ae TaKOTO IMPOHUKHOBEHHUSI.
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ECTECTBEHHO-TIPABOBOE CTAHOBJIEHUE YEJOBEKA:
METOJIOJIOTHYECKH MOIXO

Anéna POMAHOBA,
KaHIUJaT IOPUANYECKUX HAyK, OLCHT,
JIOLEHT Kadeapsl Teopun U procoduu mpasa
WHcTHTyTa IIpaBa U MCUXOJIOT UK
HanumonansHoro yHuBepcurera «JIbBOBCKas MOJIUTEXHUKA

Summary

The article deals with the analysis of the peculiarities of the formation and existence of a person in natural and legal space, as a
process of personal being, that flows in the permanent struggle of opposites between the outer and inner in self-realization and human
life. The thesis that a person carrying out a living in the being space based on the norms of the natural-legal and socio-natural space
forms internal life plans, strategies and settings, is substantiated. As each social system and group has provisions, sanctions and rules,
which impose stereotyped human requirements regardless of individual characteristics, they also define human behaviour in a specific
social system — due to execution of social functions and roles. The methods of intelligible and sensible dimensions of the natural
and legal formation of a person are investigated. It is concluded that the methodology of the natural and legal person’s formation is
a set of ontologically based meta-anthropological, anthropological, evolutionary, intelligible and sensible methodological units with
individual methods and methodologies of realization aimed at lawful behavior in space.

Key words: natural and legal space, human being, intelligible and sensible dimensions, method, methodology, socio-natural space,
ontological space.

AHHOTaNUA

B crarbe ocymiecTBisieTcs aHa M3 0COOEHHOCTEH CTAaHOBIICHHS M CYILIECTBOBAHUS YeJIOBEKA B €CTECTBEHHO-TIPABOBOM IIPOCTPaH-
CTBE KaK mpoIiecca JNIHOCTHOTO OBITHS, KOTOPBII MPOTEKAET B MIOCTOSHHON OOPHOE MPOTHUBOIIOIOKHOCTEH MEXK/y BHEIITHUM U BHY-
TPEHHUM MHUPOM, B CAaMOpEaNIM3alMy U JKU3HEIeSITeNbHOCTH uesnoBeka. OO0CHOBBIBACTCS TE3UC, YTO YEIOBEK, COBEpIIIAs XKU3HEACs-
TEJNBHOCTH B IPOCTPAHCTBE, HA OCHOBE €CTECTBEHHO-TIPABOBBIX M COLMOIIPUPOIHBIX HOPM (hopMHpyeT BHYTpEHHNUE KU3HEHHbIE IL1a-
HBI, CTPATETUH M YCTAaHOBKH. [I0CKONIBKY B KaXKIOW U3 COIMALHBIX CHCTEM U TPYII CYIIECTBYIOT MPEINICAHNS, CAHKITNHA U HOPMBI,
KOTOPBIC BBIIBUTAIOT CTEPEOTHUITHBIC TPEOOBAHMUS K YEIIOBEKY HE3aBUCHMO OT €r0 MHAWBUAYaJIbHBIX OCOOCHHOCTEH, TO OHH U Ompe-
JIENISIOT €ro MOBe/ICHHE B KOHKPETHOW COIMaIbHON CHCTEME — IIOCPE/ICTBOM BBIITOJHEHUS 3aJJaHHBIX COLUANIBHBIX QYHKIUH U POJICH.
Hccnenyrores METObI HHTEITUTHOETHFHOTO U CEHCHOETTHHOTO N3MEPEHHUS €CTECTBEHHO-TIPABOBOTO CTAHOBIICHHS YeNloBeKa. J{emaercs
BBIBOJI, YTO METO/IOJIOTHSI €CTECTBEHHO-TPABOBOTO CTAHOBJICHUS Y€IOBEKa — 3TO MHOXKECTBO OHTOJIOTMYECKA 0OOCHOBAHHBIX METa-
AHTPOIIOJIOTUIECKNX, aHTPOIOIOTUIECKUX, IBOJIIOIMOHHBIX, HHTEIUINTUOCIBHBIX U CEHCHOCIBHBIX METOHOIIOTHYECKHX yCTAaHOBOK
YeJIOBEKa ¢ MHAUBUYATHHBIMA METOaMH M METOIMKAMU peaTi3alliy, HAlIPABICHHBIX Ha MPABOMEPHOE MTOBEICHHIE B TIPOCTPAHCTBE.

KiueBble c10Ba: eCTeCTBEHHO-IIPABOBOE MPOCTPAHCTBO, OBITHE YEIOBEKa, MHTEIUIUTUOCIBHOE U CEHCHOCIbHOE M3MEPEHHUS,
METO/], METOJIOJIOTHSI, COLIOTPHUPOIHOE POCTPAHCTBO, OHTOIOTUIECKOE IPOCTPAHCTBO.

]:[OCTaHOBKa npodyemsbl. Peme-
HHE METOMOJOTHYECKHUX IIPO-
0JeM MHTEJUTUTHOEIBHOTO M CEHCUOEIb-
HOTO WM3MEpPEHHs CYIIECTBOBAHHS YeJO-
BEKa B €CTECTBEHHO-IIPABOBOM IIPOCTPaH-
CTBE 3aTPyAHSIET MHOTOOOpa3we B3IVISII0B
MIPaBOBEZOB Ha IIOHSATHE COBPEMEHHOI
METO/I0IOTHH (HUIOCO(CKO-IIPaBOBOI Ha-
YKH, a TaKKe HEeIOCTaTOYHbIH YpOBEHb
M3Y4YEHHOCTH TaKOTO SBJIEHHMS, KaK ecTe-
CTBEHHO-IIPABOBOE IIPOCTPAHCTBO.
IMosTomy ¢unocodcko-paBoBoe Hc-
CIICIOBAaHUE METOAOJIOTHYECKOrO I10/IXO0-
Jla K €CTECTBCHHO-IIPAaBOBOMY CTaHOBJIC-
HHIO YeJIOBEKa YPE3BBIYAHO BAXKHO JUIS
COXpaHEHHs IEIOCTHOCTH OHTOJIOTHYE-
CKOTO M €CTECTBEHHO-IIPAaBOBOTO IIPO-
CTpAHCTBA, a TaKXke JUIT (POPMHUPOBAHUS
MIPaBOMEPHOTO MTOBEACHHSI THIHOCTH.
AKTyaJIbHOCTh TeMbl HCCJIeJ0Ba-
HHUSA 00yCIIOBJIEHa HEOOXOANMOCTBIO YCO-
BEPILECHCTBOBAHMS MOAXOA0B K (OPMHPO-
BaHUIO METOJOJIOTMYECKOH KOHIEIIINH,
KoTOpasi Obl CIIOCOOCTBOBAJIA MOJTHOIICH-

HOMY M3y4YEHHIO CTAHOBJICHUS Y Pa3BUTHS
YeJoBeKa B €CTECTBEHHO-IIPABOBOM IIPO-
CTPaHCTBE Yepe3 ero MoBeJICHUE.

Cocrosinue ucciaegopanus. Cienyer
OTMETHUTb, YTO MpobiIeMa POPMUPOBAHHS
METO/I0JIOTHYECKUX TOJIXO0B ¥ KOHIICH-
Ui B IOPUCIIPYICHLMH OblLIa IpeaMe-
TOM HCCJICIOBAaHMSI TAaKUX YUCHBIX, Kak
M. Kememan, A. Maiiganos, B. Ilerpy-
meHko, [1. Pabunosny, I. Py3aBun.

Oco0eHHOCTH €CTECTBEHHO-TIPABOBO-
TO TMPOCTPAHCTBA W TIPABOBOTO ITOJIS HAIII-
mu orpaxeHue B tpyrax O. JlaHunbsHa,
C. MakcumoBa, O. IlyukoBa, M. Po3oga,
P. Xamurosa.

IIpoueccy ¢dopmupoBaHus U pas3Bu-
THUS 4eJOBEeKa KaK JMYHOCTH B OHTOJIO-
THYECKOM IPOCTPAHCTBE B TEYEHHE MO-
CIICITHUX JIET YAEJSUIN 3HAYUTEIIbHOE BHU-
MaHue Takue y4yeHsle, kak O. banbiHckas,
O. I'pemmyk, B. Jlozosoii, A. Kupuuyk,
P. Pycunos, C. CnbIBKa U IpyTHE.

Hecmotpss Ha myOnwkamum >THX H
MHOTHX APYTHX y4eHbIX, pobnema dop-

MHPOBAHUs METOIOJIOIHYECKOTr0 TTOIX01a
K HOHHMMAHHIO €CTECTBEHHO-IIPAaBOBOTO
CTaHOBJICHUS Y€JIOBEKa HA OCHOBE MHTEI-
TUTHOETFHOTO M CEHCHOSIBHOTO H3Mepe-
HUS OCTAeTCs aKTyalbHOH. B ee cTpykTy-
pe ecTh TaKhe HeJOCTaTOYHO OIpPEIeNICH-
HBIE BOIPOCHI, KaK METOJOIOTHYECKUil
pa3syM (Hay4HOE MO3HAHHWE Yepe3 CO3Ha-
HUE) U METOIOJIOTHIECKOE TyBCTBO (IIO-
3HaHHE Yepe3 MOACO3HAHUE).

Leap m 3agaya cTaTbH — yCOBEp-
[IEHCTBOBATh METO/IOJIOTHYECKUH IT0JT-
X0l K MOHUMAHHUIO €CTECTBEHHO-TIPABO-
BOT'O CTaHOBJICHUS 4EJIOBEKa, CYIIECTBY-
IOIIUN B COBPEMEHHOM YKpauHCKOMU U 3a-
pyOeKHOU I0pUINUECKON HayKe, a TAKIKE
PacKpbITh BO3MOXHOCTH  IIOTIOJHEHUS
¢dunocodcko-mpaBoBIX 3HAHUI MOCPE/-
CTBOM IIPEACTABICHUI O METOIAX U Me-
TOJMKaX TAKUX NCCIICAOBAaHUH Ha OCHOBE
HMHTEJIUTHOEIPHOTO M CEHCHOENBLHOTO
HU3MEpEHUsI.

H30:keHne 0OCHOBHOTO MaTepHaja.
Baxno orMeTuTh, uTO B Qrocodun HET
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UCKIIOYUTEIBHOTO TI0X0/a K yrnorpeoie-
HHIO TEPMHHOB «OBITHE» M «CYIIECTBOBA-
HHE» B OTHOILICHUH YEJIOBEKa.

CylIecTBOBaHHE 4eNIOBEKa Kak LEH-
TpaJbHOE TMOHSTHE DK3HCTCHIUAIN3MaA
OIPEEISICTCST YUCHBIMH KaK yHHKaJIbHAs
JIMYHOCTHAsl CYLIHOCTb YEJIOBEKa, BOILIO-
m1aronias B cede TyXOBHYIO U IICHXOAMOIH-
OHAJILHYIO HETTOBTOPUMOCTB JIMYHOCTH [1].

B ObITHH YesIOBEKa MOXKHO BBIJICIUTD
HEKOTOpbIe Hauboliee xapakrepHsie ¢op-
MBI, TAaKHE KaK: IPeAMETHO-IIpaKTHye-
ckas (4eI0BeK Kak (PH3M4eCKoe TeJO BIIH-
sleT Ha apyrue Gu3nYecKue Teina ¢ Lesbo
YIOBJIETBOPEHUS ONPEJIeNICHHbBIX MOTPeO-
HOCTEH); — NPaKTUKa COLMAIBHOTO IIPO-
ecca (HEBO3MOXHOCTE OBITh YEIIOBEKOM
BHE COLIMAJILHOTO OKPY)KCHUS, BBDKUTH B
HM30JIALIMN OT APYTHX Jrofeit 6e3 oOMeHa
OTIBITOM); — CAMOCO3HAHHE, CAMOJICSTEIIb-
HOCTb (4enoBeK GopMHUpYeT CBOH TyXOB-
HBIil MHP, KOHCTPYHPYET HPOCKTHI IIPeo0-
pa3oBaHHs MHpa, CTPEMSCh CO3/1aTh J0-
CTOWMHYIO Cpefy, B KOTOPOH MOXKHO *KUTb
Y TI03HaBaTh Mup) [2, c. 31].

BaxHO NOHMMATh, YTO HET YETKO-
IO pasrpaHUYCHUS] MEXAY YKa3aHHBIMU
OCHOBHBIMH (hOpMaMH OBITHs 4YelIOBEKa.
Vuenbie-punocodsl, BEpOSTHO, CMOTYT
no0aBuThH emie U japyrue (GopMel, HO B
npenenax yKa3aHHOTO HUCCIIEIOBaHHS MBI
HE CYHTaeM HEOOXOAWMBIM BECTH aKTHB-
HYIO JHCKYCCHIO O LeIeco00pasHOCTH
pa3rpaHUYeHUs STUX KaTeropHid Mo ume-
FOIIMMCS TTPU3HAKAM, MTOTOMY 4YTO CTpe-
MUMcs n30eratb ynIyOJIeHHOTO QuIio-
co()CKOT0 HAIIPaBICHUS UCCIICIOBAHUSL.

VIMEeHHO MO3TOMY, 1O HalleMy MHe-
HUIO, B (UI0CO(CKO-IPABOBOM HCCIIE-
JIOBaHUU He OyneT Hpopexoi ymnorpe-
OJIeHUE 3THX TEPMHHOB KaK CHHOHHMOB,
Be/b TaKOW MOAX0ZA He OyIeT BIUATH Ha
pelLIeHNe 3a/IeKIapUPOBAHHBIX HCCIIEN0-
BaTEJIbCKUX 3a/1au.

Bonblioe KOMMYECTBO HAIpPaBICHUIH
10 UCCIICIOBAHUIO YEJIOBEKA B OHTOJIOTH-
YEeCKOM MTPOCTPAHCTBE CBUJIETEIILCTBYET O
TOM, 4TO (PHUIOCO(CKast aHTPOIIOIOTUS HE
co3ana eIMHONH KOHLENIMH NOHUMAaHHS
4eJoBeKa M, HaBEpHOE, He CO37acT, IO-
TOMY YTO KaKIbId aCIeKT 4YeJIOBeYeCKOn
KHU3HEJEATEeIbHOCTH HACTOIBKO HETIOBTO-
PUM ¥ MHOTOTPaHEH, YTO ObLIO OBl HENO-
TMYHO M JIA)KE aHTHHAYYHO CBECTH TaKOE
HCCIIEI0BaHNUE K HEKUM OTPaHUYCHUSIM.

OTHOCHUTENIBHO OCOOEHHOCTEH MeTo-
JIOJIOTHU CTAHOBJICHHS YEJOBEKa B ecTe-
CTBEHHO-IIPABOBOM IPOCTPAHCTBE CTOUT
OTMETHTB, YTO MPOIIECC JINYHOCTHOTO ObI-

THSl TPOTEKAaeT KakK IMOCTOsSHHAs OopbOa
MIPOTUBOIIOJIOKHOCTEH MEXIy BHEIIHUM
U BHYTPEHHHM MHPOM B camopeain3a-
UM M OKU3HEACATENBHOCTH YelOBEKa.
UenoBeK, OCYLISCTBIISIS JKU3HEICSITEb-
HOCTh B OHTOJIOTMYECKOM IIPOCTPAHCTBE,
Ha OCHOBE HOPM €CTECTBEHHO-TIPABOBOTO
1 COIMOTIPHPOAHOTO MPOCTpaHCTBa (op-
MHpYeT BHYTPEHHHE XKU3HEHHbIE TUIAHBI,
CTpaTernd W YCTaHOBKH. [IOCKOJBKY B
Ka)XJIOH W3 COIMAJBbHBIX CHCTEM U TPYIII
€CTh MPEANUCAHUS, CAaHKIUU U HOPMBI,
KOTOPBIEC BBIABHTAIOT CTEPEOTHITHBIE Tpe-
0OBaHMs K YEIOBEKY HE3aBHCHUMO OT €ro
WHIMBUIyaJbHBIX 0COOCHHOCTEH, TO OHI
U ONPEICNISIOT €T0 MOBECHNE B KOHKPET-
HOM COIMANIbHOW CHCTEME Yepe3 BBIMOJI-
HEHHE 3a/IaHHBIX COIMATBHBIX (YHKIIUH.
[losTOMY TOJBKO OT UENOBEKA 3aBHCHT,
CMOXKET JIM OH OIPENeNUTh AN cebsl Kak
MIPHOPHUTET MPABOMEpPHOE CYIIECTBOBA-
HUE, a)Ke €CIIM er0 OKPY)KeHHE IpHIep-
YKUBAETCS MPOTHUBOIOIOKHBIX B3TJISIOB.

CBoe NIOBe/IeHHE YeTIOBEK BBICTPAaUBa-
€T B COOTBETCTBHH CO CBOMMH IICHHOCT-
HBIMU OPHEHTALUSMH M MOTHBAIHSIMH,
KOTOpPbIE OIpPEACISIIOT €ro BHYTPEHHUIt
MHpP M OCHOBBI JKHU3HEJCATEILHOCTH, a
BOCIPOM3BEICHUE  IIEHHOCTEU
JKU3HU U KynbeTyphbl. [lo3TOMy MBI cormac-
HBI C TE€M, YTO HCCIIE0BaTh CyIIECTBOBA-
HUE W MOTHBALMH ITIOBEJCHUS YETOBEKa
B €CTECTBEHHO-TIPABOBOM IIPOCTPAHCTBE
HEBO3MOXKHO 0€3 N3yUYeHNs aKCHOJIOTHYe-
CKHX MOMEHTOB B3aUMOCBSI3M UEJIOBEKa 1
mpasa [3, c. 83].

[o Hamemy MHEHHIO, METOIOJIOTHYE-
CKYI0 OCHOBY MHTEIUIUTHOEIBHOTO U CEH-
CUOENPHOTO M3MEPEHU CyIeCTBOBAHUS

TAKXKE

YeJoBeKa B €CTECTBEHHO-IIPABOBOM IIPO-
CTPAHCTBE LIENECO00Pa3HO ONPEACIUTE C
MIOMOIIBIO TPUBEJCHHOTO HIDKE HaydHO-
HCCIIeIOBATEIbCKOTO MPOEKTA.

B mponecce mnpoBencHHs HayudHBIX
HCCNIeIOBaHUH BbIpaboTanach IMpaKTHKA
OTIpEeNeNIeHNs] METO/IOJIOTHIECKOTO  HH-
CTpyMEHTapHsi, KOTOPBIM TMOJIB3YeTCs HC-
clleloBaTeNb MpPU PEIIEHUH I0CTaBJIEH-
HOU 3a/1aui.

Meronosoruss  MCCIIENOBaHUS  CY-
LIECTBOBAHMS YENOBEKa B ECTECTBEH-
HO-TIPAaBOBOM IIPOCTPAHCTBE — CHCTEMa
(unocodpcko-MpaBOBEIX B3MIAI0B, HAyd-
HBIX TOJXOJIOB, KOHIIEILHUA, IPUHIIUIIOB,
METOJOB, NPHEMOB, CIIOCOOOB MO3HAHUSI
1 00BEKTHBHOM OIIEHKH 3TOTO IIPABOBOTO
SIBTICHUSL.

Msl mocTapaemcsi pacKpbITh METO-
JIOJIOTHYECKYIO COCTaBISIOLIYIO YKa3aH-

HOT'0 HCCJICNOBaHHSA HECKOJIBKO IIHPE, a
HUMEHHO yFJ'Iy6I/IBI.HI/ICL B MCTOHOJIOI'IO

€CTECTBEHHO-IIPABOBOTO  CTAHOBJICHHS
YeJioBeKa.

ITo HamieMy MHEHHIO, METOJOJOTHS
€CTECTBEHHO-TIPABOBOTO CTAHOBJICHUS Ye-
JIOBEKAa — 3TO MHOXKECTBO OHTOJIOTHYECKH
000CHOBAHHBIX METaaHTPOHOJIOTHYECKHX,
AQHTPONOJIOTHYECKHX,  SBOJIFOLHOHHBIX,
WHTEJUTUTUOCITFHBIX U CCHCHOCIBHBIX Me-
TOMIOJIOTHYECKUX YCTAHOBOK C MHJIMBHUITY-
IbHBIMM METOZIaMH U METOIMKaMHU pea-
JIM3allUM, HAIIPaBJICHHBIX HA IPABOMEPHOE
MOBE/ICHNE B IPOCTPAHCTBE.

1. IlepBblii ypoBeHb (OCHOBa) METO-
JIOJIOTMH  UCCJICIOBAaHUSl  €CTECTBEHHO-
MPaBOBOTO CTAHOBJICHHS YEJIOBEKa — Me-
TO/IOJIOTHSI €CTECTBEHHO-IIPABOBOTO IIPO-
CTpaHCTBA.

Heo0XoquMoCTh 11eI0CTHOTO BOCHIPH-
STHS OIpEJCICHHON HayuyHOH npobnema-
THKH [PUBOJUT K CYLIECTBEHHOMY MOBBI-
[ICHHIO POJIH CAMOCO3HAHHS B COBPEMEH-
HOl Hayke. COBpeMEHHasl HayKa JOJDKHA
paccykiath He TOJBKO HaJ INPEAMETOM
UCCIIEIOBAaHMH, HO W HajJ COOCTBEHHBIM
COCTOSIHHEM U JISUCTBUSMHU.

Ecmu cioBO «MeTOm» IMPOMCXOIUT
OT JPEBHEIPEUECKOTO CJI0BA «METOAOCH
u OyKBaJIbHO HEPEBOAUTCS KaK «4epes
OTCJICKEHHBII MyTbh», TO €CThb METOJ
MPEANoaraeT OCO3HAHHYIO (uUKCcalHIo
TOTO KaK MOXHO HPHUITH K JKeTaeMOMY
pe3ynbTaTy, a TaKXKe SBISETCS CIIOCO-
00M BEJCHHUS HAy4HO-NO3HABATEIBHOM
JIeSATEIBHOCTH, 3aKJovaroleiics B Io-
psKe W IOCJIEN0BaTENbHOCTH II0O3HA-
BaTeJIbHBIX JeWctBuid [4, c. 40-41], To
METOJOJIOTUSl  €CTECTBEHHO-IIPAaBOBOTO
[IPOCTPAHCTBA XapaKTepU3YeTCi TeM,
YTO SIBJISIETCSI HE TOJIBKO YUYEHHEM O Me-
TOJAxX MO3HAHUS €CTECTBEHHO-IIPABOBO-
rO IPOCTPAHCTBA Yepe3 MOCTUIKECHHUE ET0
KOMIIOHEHTOB, HO M YPOBHEM TEOPETH-
YECKOTO CaMOCO3HAHHUSI.

ITpu TakuX yCIOBUSAX B METOAOJIOTHH
HCCIICIOBAHUSL  €CTECTBEHHO-IIPABOBOTO
MPOCTPAHCTBA LIEJIECO00PA3HO BBIJICIHUTD:
a) METOJOJIOTHMYECKUH pasyM (Hay4dHoe
MO3HaHKE Yepe3 Co3HaHue); 0) MEeTon0I0-
THYecKoe 4yBCTBO (TIO3HAHUE Yepe3 MoJ-
CO3HAHHUE).

Hay4Hoe no3HaHue yepe3 CO3HaHUE —
HHTEJUIUTHOEIbHOE U3MEPEHUE TIO3HAHHS
YeJIoBeKa B €CTECTBEHHO-IIPABOBOM IIPO-
CTpaHCTBE, BE/Ib METOIOJIOTHYECKUIT pa3-
YM BO3HHKAET KaK ofiHa U3 ()OpM BbIsIBIIC-
HHSL TOTO KIIFOYEBOro (pakTa CyiiecTBoBa-
HHS YeJIOBEeKa, KOTOPBIH MPOSIBISETCS B



€ro CHOCOOHOCTH 3aKPEIUIATh B COZHAHUU
HE TOJILKO JEHCTBUTEIBHOCTD, HO U COO-
CTBEHHBIC MHTEIJIEKTYaJIbHBIE aKThI, Ipe-
BpaIlaTh UX, COBEPIICHCTBOBATb.

Hay4Hoe mo3HaHHUE YeNOBeKa B ecTe-
CTBEHHO-TIPAaBOBOM IIPOCTPAHCTBE 4YeEpe3
CO3HaHHE OCYLIECTBIAETCS C ITOMOIIBIO
OTIPEIeTICHHBIX IPUHIIUIIOB U METOJOB.

B cooTBercTBMM C IPUHIUIIOM BCe-
CTOPOHHOCTH WHTEJUIUTHOENIFHOE U CEH-
culenpHOe W3MEpPEeHHe CyIIeCTBOBAHUS
4eJI0BeKa B €CTECTBEHHO-IIPABOBOM IIPO-
CTPAHCTBE HY)KHO aHAJIU3UPOBATH BO B3a-
MMOCBS3U M B3aUMOJICHCTBHH C IPYyTHMH,
Oomm3kuMu  (UITOCOPCKO-IPABOBBIMU  SIB-
nenusMu. [Ipu Takux yCIOBHAX HYXKHO
obecreynTh MONHOTY HCCIEAOBaHMS, a
3TO TpeOyeT u3yueHus OBITHS YeTOBeKa
B €CTECTBEHHO-TIPABOBOM IPOCTPAHCTBE
HE KaK OTIEIBHO B3ATOTO acleKTa, a C
YYeTOM BCEX BO3MOKHBIX acIeKTOB, (op-
MHUPYIONIMX ofliee BUICHHE HU3y9aeMOro
SIBJIGHUS, B TOM WYHCIIE aHaJH3 COIHO-
MPUPOIHOTO IPOCTPAHCTBA KakK IEJI0ro
OTHOCHUTEIIBHO  €CTECTBEHHO-IIPaBOBOTO
MPOCTPAHCTBA.

OIHOCTOPOHHUH MOIXO/ K U3YyUYCHHIO
OBITHSL YeJIOBEKa B €CTECTBEHHO-IPaBO-
BOM MPOCTPAHCTBE NPHUBOAUT K HEIOJ-
HBIM, OTPAaHHYCHHBIM BBIBOAAM, KOTODEIE
HE MOTYT OOBSICHHTh HCTUHHYIO CYII-
HOCTB JTOTO SBJICHUS U ONPENEIHUTH €ro
MPaKTHYECKOe 3HAYEHHE W BIMSHHUE Ha
(hopMHpOBaHNE aHTPOIIOJIOTHH TIPABa.

[MpuHIMn wWcTOpM3Ma mpenmonara-
eT HccleloBaHHe (PCHOMEHa «YEeJIOBEK B
€CTECTBEHHO-IIPABOBOM  IIPOCTPAHCTBE
B Pa3BUTHH U HCTOPUYECKOM KOHTEKCTE.

VYuuthiBasg 3TO, BAXHO MHCCIEAOBATh
mpo0iieMy TMPHPOAHO-(ESHOMEHOIOTHYE-
CKOIi CYIIIHOCTH TIpaBa, €CTECTBEHHO-TIpa-
BOBOI CYITHOCTH YeJIOBEKa W MPOAHAIIU-
3UPOBATh MOCIIETHHUE C YIETOM COBPEMEH-
HOTO COCTOSTHUSI M Oy/yIIeit SBOTIONNH.

[TprHIMT 00BEKTHBHOCTH OOecIedH-
BaeT coOmoneHne O0OIIeCTBEHHO-TIONH-
TUYECKOH HEUTpaIbHOCTH, OCHOBaHHOM
TOJBKO Ha OOBEKTHBHBIX HCTOYHHKAX.
3710, B YaCTHOCTH, IOMOKET ONPEAEIUTD
«olmee» U «0COOEHHOE» B COLMONPH-
POIHOM M €CTECTBEHHO-IIPABOBOM IIPO-
CTPAaHCTBE B COOTBETCTBUHM C COL[HAIIBbHbI-
MH U TICHXOJOTHYECKUMH OCOOEHHOCTSI-
MH 4eJIOBeKa, paBa, TOCyAapCTBa.

[IpyHnun yHHMBEpCalbHOW B3aMMOC-
BSI3M OPHUEHTHPYET Ha M30eKaHHe OJHO-
CTOPOHHOCTH B H3y4YEHHH IPOOIEMBI U
CHOCOOCTBYET BBISIBIEHHIO BceX 00CTO-
STENBCTB, CBS3aHHBIX C WHTEJUIMUTHOEIh-

HbIM M CEHCHOCJIBHBIM OCMBICIICHUEM
CYILIECTBOBAHHUS 4YEJIOBEKA B €CTECTBEH-
HO-IIPaBOBOM IPOCTPAHCTBE.

BaxkHoe MecTO B H3Y4YEHHH YeJIOBEKa
B €CTECTBEHHO-IIPABOBOM IPOCTPAHCTBE
MyTEeM MHTEJUIMTUOSIbHOTO U CEHCUOEIb-
HOTO OCMBICIICHUS TIPUHAJJICKHUT TaKKe
NPUHIHITY KOMILIEKCHOCTH, TpeOOBaHHs
KOTOPOTO COCTOSIT B TOM, YTOOBI BCECTO-
pPOHHE HCCIIEAOBATh ITO SIBIEHHE C IO-
3UNUI HE TONBKO IOPHIMYECKOW HayKH,
HO W JPYTHX COLMOTYMAaHUTapHBIX HayK,
npexae Bcero — (Qrocopun, counoio-
ruu, ncuxonorny. OCHOBBIBASICH HAa 3TOM
OpUHIMIE, 1eJaecoo0pa3Ho  OCBellaTh
OCHOBHBIE BOIIPOCHI, KACAIOLUECS PABO-
MEPHOTO ITOBE/ICHHUS YeNIOBEKa, KaK yCio-
BUS €TO €CTECTBEHHO-IIPABOBOTO CaMOYT-
BEPXKACHHS, @ TAKXKE MOHATHS U (HOPMBI
00IIIeCTBEHHO-TIPABOMEPHOH aKTUBHOCTH
1 HETPaBOMEPHOTO TOBEICHUS YeIOBEeKa
KaK HapyIICHUS HOPMAaTHBHO-IIEHHOCT-
HBIX CTEPEOTUIIOB €CTECTBEHHOTO ITPaBa.

TIpumeHss NpUHLIUI TUATEKTHYECKO-
TO IIPOTHBOIOCTABIICHHS, MOXKHO 0TOOpa-
3UTh OIHOBPEMEHHO €JMHCTBO M aHTaro-
HHM3M 3JIEMEHTOB U XapaKTEPUCTHUK IOpH-
JUYECKUX aCIEeKTOB MPOOIEeMbI.

Yro KacaeTcs METOHOJIOTHYECKHX
YyBCTB (IIO3HAHHE Yepe3 IMOACO3HAHUE),
TO 9TO — MHTEIMTHOCIBPHOE M3MEpPEHHUE
MO3HAHMS YEJIOBEKAa B €CTECTBEHHO-TIpa-
BOBOM IIPOCTPAHCTBE, @ IMEHHO (DOPMBEI,
B KOTOPBIX (DHUKCHUPYIOTCS pPE3yJbTaThl
YYBCTBCHHBIX «KOHTAKTOB» 4EJIOBEKa C
JIeHCcTBUTENBHOCTRIO [2, ¢. 232]. Koneu-
HO, 4yBCTBEHHOE IIO3HaHUE B 4YeJIOBEYe-
CKOH NCHXHKE U MOJICO3HAHUN BO3HHKAET
BCE K€ KaK EIMHCTBO YyBCTBEHHOIO MU
YMOIIOCTHI'a€MOT0, a He B MCKJIIOUUTEIb-
HO TO/ICO3HATEILHOM BOCIIPHUSTHH.

2. Bropoii yposens. Ha ocaHoBe meTo-
JIOJIOTUYECKOTO YMa H METOIOJIOTHIECKUX
4yBCTB (POPMHUPYIOTCSI KOHKPETHBIE METO-
IIBI FICCIIEAOBAHNSI.

ITo yrBepxnenuto P. Jlexkapra, me-
TOA — DTO TOPSIOK W TOCIIENOBaTENb-
HOCTh TIIO3HABAaTEIbHBIX JeHCTBHU [5].
VIMeHHO MOpAI0K U HOCIIeJ0BATEIbHOCTD
YKa3bIBaIOT Ha TO, YTO METO]| MOAYHHSET-
Csl MPOCTPAHCTBEHHO-BPEMEHHBIM COOT-
HOILICHUSIM.

Kak mnpaBumo, Bce MeToAasl OCHO-
BBIBAIOTCS HA TaKUX COCTaBIISIOIINX
[4, c. 47-48]: — onucanue (puxcanus u
onHcaHue Ha OCHOBE HAyYHOH TEPMHHO-
JIOTHH); — OTEepallMOHAIBHOCTE ((pukca-
LHsI ONPE/CICHHBIX ACHCTBUI MM MPO-
1eayp, KOTOpsle HY)KHO COOMIONaTh JUIs
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IIPaBWJIBHOTO HCIIOJIb30BAaHHUSA METO/a U
MOJIY4YEHHs JKeJIaeMOro pe3yibrara); —
KOHIIENITYaJIbHOCTD (COBOKYITHOCTb HPH-
3HAKOB, IMO3BOJIIOIIMX CYMTATh MPHMe-
HEHHME METO/a NPABHJIBHBIM Ha Oompeje-
JICHHBIX YCIOBHUSX).

OOBIYHO B TIPOIIECCE HCCIICAOBAHUS
KaXIOTO CaMOCTOSATEIBHOTO MPaBOBO-
ro siBieHuss (HopMHpYyeTCcs COOCTBEHHa,
OpHTHHAJIbHAsSL, YaCTO JOCTATOYHO CIICI-
nduyeckass meromonorus. K Tomy e,
METORONOTUS  (HUIOCOPCKO-TIPABOBBIX
HCCIIEN0BaHUI B 3HAYMTENBHOW CTere-
HU WCIIBITHIBAET BIMSHHE CyOBEKTHBHBIX
(akTopoB, CBA3aHHBIX C IPABOBBIM CO-
3HAHUEM, HayYHbIM U IPABOBBIM MHPO-
BO33PEHUEM, JyXOBHOW KYIBTYpOil U
JaXKe MOpaJbHBIMU KPUTEPUSIMU HCCIIe-
noBaress. [109ToMy MO3HaHME Jaxe Ofl-
HOTO TPABOBOTO SIBJICHHS HECKOIbKHMHU
HCCIICAOBATEISIMA  MOXET TIPHBECTH K
(OpPMHPOBAHHIO THAMETPAIBEHO ITPOTHBO-
MOJIOKHONW METOIOJIOTHH  HCCIICJOBAHUS
KOHKPETHOTO SIBJICHHS.

TpaaUUMOHHBIM JJIS IOPUANYECKOM
HayK{ SIBISETCS IOJOKEHHE O TOM, YTO
€€ METO/Ibl COCTABIIIOT YETKYIO CHCTEMY
HepapXUYeCKuX YPOBHEH. YCIOBHO MOXK-
HO BBIAENTH obmeduiocodckue, odre-
Hay4HbIE, CTIeLHaNbHbIe U KOHKPETHO-HAa-
y4YHbIE METOAbl TNO3HaHWs (uiocoduu
mpaga [6, c. 90].

Oo6mednnocopckue MOAXOABI U Me-
TOIBl  CIOCOOCTBYIOT — BCECTOPOHHEMY
HCCJICAIOBAaHUIO W IEJIOCTHOMY TIOHH-
MaHUIO YeJOBEeKa B COLMOIPHPOJHOM U
€CTECTBEHHO-IIPABOBOM  IIPOCTPAHCTBE.
BeiOpaHHass METONOJIOTHSI HCCIEN0Ba-
HUS TO3BOJIUT [Iy0Xe MO3HATh (PeHOMEH
IIPABOBOM IIPUPOABI 4YENOBEKa KakK OC-
HOBBI BceneHHOMH, y4HThIBas, KOHEYHO,
pe3ynbTaThl NpeAblayIux QHUI0coPCKUX
HCCIEeJ0BaHuM.

BaXXHBIM METOJIOJIOTHYECKUM  HH-
CTPYMEHTapHeM HCCIICIOBaHUS IPOOIeM
CTaHOBJICHUS U (YHKIIMOHUPOBAHUS Ye-
JIOBEKa B €CTECTBEHHO-NPABOBOM IpPO-
CTPaHCTBE SABIAIOTCS M OOIIEHAYYHbIE
METOIbl II03HAHUS, UMEIOIUE NMPUKIIa-
HoOe 3HauyeHue B padore. K TakoBbIM OT-
HOCATCS: MHAYKIHA, AEAYKIHS, MO~
poOBaHME, aHAJIU3, CUHTE3, MPOTHO3HPO-
BaHME U T.J.

Cpenn y4eHBIX-TIPaBOBENOB  ceifyac
HET eIMHCTBa MHEHHI OTHOCUTENBHO pa3-
rpaHW4YeHUs 00IIeHayYHBIX B 00meuio-
codckux MetonoB. MX, kak npaBuio, 00b-
SIIUHSIOT B IPABOBYO KATETOPHIO «O0IIHe
MeTozs! procoduu mpasay [7, c. 64].
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B uyactHoCcTH, aKkcuoMaTHyYeCKUM
METOJl BOKHO HCIIOJB30BaTh B HUCCIEIO-
BaHHH «aKCUOMBD», O TOM, YTO HEMpaBoO-
MEpHOE IOBEICHUE YEJIOBEKa SIBISCTCS
HapyHIICHHEM HOPMATHBHO-IIEHHOCTHBIX
CTEpPEOTHIIOB €CTECTBEHHOTO MPAaBa.

3aMeTHM, YTO METOJ BOCXOXKICHHUS
0T a0CTPaKTHOTO K KOHKPETHOMY (TIpH
HCCIICIOBAaHNH IIPaBOBOTO HIeaja Kak
perynaropa TpaBOMEPHOTO TTOBEIEHUS
YeJloBeKa) MBI IOHNMaeM KaK BOCXOJK/Ie-
HUE OT CEHCHOEIHHOTO K HHTEJUTUTUOEITb-
HOMY — OT 4yBCTBEHHOT'O OCMBICIICHHS K
palKOHATBHOMY.

AxueHtupyeMm, 4uto obuedunocod-
CKHE METO/bl IMO3HaHHS (HOPMHUPYIOT
MHPOBO33pEHUE HCCIIE0OBaTENe U OcC-
HOBHbIE (HUII0CO(CKO-METO0IOTHYECKUE
MOAXO/BI K MCCIEAOBAHUIO COOTBETCTBY-
IOIIETO TIPaBOBOTO SIBJICHWS, a oOre-
HaydHBIE METONBI SBISIOTCA Hamnboiee
pactpoCTpaHeHHBIMH  YHHBEPCATLHBIMHI
crocobamMy MO3HAHUS BCEX HayYHBIX Ka-
TETOpU.

Ecmu paccMarpuBaTh aHTPOIIOIOTO-
MPaBOBBIE TPOLIECCHI U SIBIICHUS B Pa3BU-
THU ¥ B3aUMOCBsI3H (IIPAaBOBOE MOBEJCHUE
YeNoBeKa, MPAaBOBOW HJeall, MPUYUHBI U
MOCIECTBUSI HEMPaBOMEPHOTO MOBe/Ie-
HUSI 4eJIOBEKa) C TMOMOIIBIO JHAaJeKTHIe-
CKOTO METO/Ia, TO MOYKHO CJIeNIaTh BHIBOJ,
YTO NMpaBo 0e3 MO3HaHMS IepecTaeT OBITh
mpaBoM. 3HAHHWS OTHOCHTEIFHO OOIIMX
3aKOHOB Pa3BUTHS OBITHS ITOMOTYT BBISIC-
HUTH OCOOCHHOCTH TTOBEJCHUS YeTOBEKa
B €CTECTBEHHO-IIPAaBOBOM IIPOCTPAHCTBE.

B mpornecce HaydHOTO MO3HAHHS Cy-
LIECTBOBAaHHs YEIOBEKa B €CTECTBEHHO-
MPaBOBOM MPOCTPAHCTBE 4Yepe3 CO3HAHUE
1[eJIeCO00pPa3HO  UCIONB30BaTh  METO
(dopManuzaiu, YTO TMO3BOISET YIIPO-
CTHUTh CaMO Hay4YHOE ITO3HAHUE.

CTOUT COTIIaCHTBCS C TE€M, YTO IS
XapaKTePUCTHKA MOTHBAIMU ITOBEACHUS
YeJI0BeKa, €r0 aTTUTIONOB B €CTECTBEH-
HO-TIPaBOBOM IIPOCTPAHCTBE, JUIS ITOHU-
MaHHS CMBICTa IOPUANYECKH 3HAYMMBIX
JIEHCTBUM, IMO3BOJISIOIIMX  OOBICHUTH
U TIOHSATH IIOBEJCHUE, YeJOBeKa HYXHO
MPUMEHATh METOJ SMIaTHH (OILyIICHUE
BHYTPEHHETO MUpPA U NEPSIKUBAHUK APY-
TOr0 YeJIOBEKa), TO €CTh XapaKTEPUCTHKY
ITHX JEHCTBHIA Ha s3bIKe cyObekTa [8].

OO0pamasch K MCUXOJOTHUYECKUM Me-
TOZaM HCCIIEAOBAHUS YKa3aHHOU mpobire-
MaTHKH, CTOUT aKIEHTUPOBATh BHUMAaHUE
Ha METOJax CEMAaHTHYECKOTO aHaJIn3a.
3HAYNTETHHBIA HHTEPEC AJISI IPOBEACHUS
HCCIIeIOBaHNH B 00JIaCTH FOPHUCTIPYAEH-

LUK, B 4YacTHOCTH (uiiocopuu Ipasa,
MOXXET MMEThb METOJl acCOLUATHBHOIO
9KCIIEPUMEHTA, BEIb OIPENEIHUB KAy
3HAYUMBIX IS OIpEJesIEHHON MPaBOBOM
KyJIBTYpbl acCOLMAlUil U MPOBEAs TaKoe
HCCIIeIOBAaHKUE, MOXKHO MOITYyYUTh BaXKHBIE
JTaHHBIE O IEHHOCTHU aTTUTIOAOB YeJIOBEKa
B COLMOIPHUPOTHOM IPOCTPAHCTBE, BO3-
HUKAOUINX W CYIIECTBYIONINX Ha ITOJCO-
3HATEJIHHOM YPOBHE.

Braromapst mMetony otoOpa)keHHs Ha-
KaruiMBaroTcs (akThl, Kacarolluecs 3a-
TPOHYTOH IPOOIEMBI, U OCYILECTBIACTCS
JlaJbHeHIee UX KOJIMYECTBEHHOE IPeBpa-
LIIEHUE B HOBYIO CHCTEMY 3HAHMH O NpU-
polie YesioBeKa B €CTECTBEHHO-IIPABOBOM
MPOCTPAaHCTBE. DTO BOSMOXKHO Oraronaps
MIOHMMAHUIO TTO3HAHUS KaK MpoIiecca ABU-
JKEHHS MBICTTH K BCECTOPOHHEMY PaCKpHI-
THIO CYIIHOCTH CYIIECTBOBAHHS YEIOBEKa
B €CTECTBEHHO-TIPABOBOM ITPOCTPAHCTBE.

Merox SMmaTHu HY)XHO INPHMEHSATH
IUT M3YYeHHsT 0COOCHHOCTEH IPaBOBOTO
ObITHS Yepe3 BHYTPEHHEE BOCIIPHUSATHE,
OLIYIICHHE BHYTPEHHErO0 MHpa M Iiepe-
KHMBaHUH JPyroro yeinoBeKa, TO eCTh Xa-
paKTepH30BaTh HEKUE NeHCTBUS Ha A3bIKE
cyObeKTa.

DTHONCUXOJIOTUYECKUH METOHd II0-
3BOJISIET HCCIIE0BATh BHYTPEHHIOIO CO-
CTaBISIONIYI0 OOBIIEHHOCTH IIPABOBOTO
B3aNMOJICHCTBUS MEXIY JIIOIbMH, OCHO-
BaHHOTO Ha 3MONMOHAIBEHO-TICHXOJIOTH-
YECKOM TIOYBE NTPABOCO3HAHNSI.

Mertox ceMaHTHYECKOTO aHajH3a Io-
MOXXET OINpPEASNIUTh UIKAITYy 3HAYMMBIX
JUIi  KOHKPETHOH IPaBOBOH KyJBTYpPbI
accouuanuid. [IpoBens Takoe uccnenosa-
HHE, MOKHO IIOJIyYUTh BaXKHBIC TaHHbIC
0 LICHHOCTH, aTTUTIONBI YEJIOBEKAa B CO-
LHONPHUPOHOM MPOCTPAHCTBE, KOTOPHIC
BO3HMKAIOT U CYIIECTBYIOT Ha IO/CO3HA-
TEIBHOM YPOBHE.

CylecTBeHHOE 3HAUCHUE AT UCClle-
JTOBaHUS YEJIOBEKA B €CTECTBEHHO-IIPABO-
BOM MPOCTPAHCTBE IMPHOOPETaET METOX
«BHYTPEHHETO» HaONIONEHNs, WIH elle
€ro Ha3bIBAIOT «HAONIIONCHUE H3HYTPHU».
B ommuue or 00bIMHOTO HaOMIONCHUS,
«BHYTpPEHHEEe» HAONIOeHUEe MpeAroiara-
€T aHAJIU3 UCCIIENyeMOH CUTYyalluu U3HY-
TPH, C TIO3ULIMH JEHCTBYIOIIETO CyObeKTa,
HaXOJSLIErocss «B CHTYallUM» W SIBIISIO-
IIErOCs] aKTUBHBIM €€ yJaCTHHKOM.

3. Tpetnii ypoBenb. Ha ocHoOBe BEI-
LICYTOMSHYTBIX METOOB (OpMHpPYyETCs
METOIVKa MPUMEHEHHS pa3yMa M dyBCTB
IIPY UCCIIEOBAaHNM TIOBEJCHUS YeTOBEKa
B €CTECTBEHHO-IIPAaBOBOM IIPOCTPAHCTBE.

ITonsTHE «METOAMKA» HECKOJIBKO HE-
YETKOE, XOTs U POACTBEHHOE C MOHSTHUS-
MH «METOAONOTHs» U «MeToa». CooTHO-
LIEHHE METOJOJIOTUH U METOAUKHU HE CO-
BCEM ONpENIEJIEHHOE, BEb 3a4acTyi0 3TH
TEPMHUHBI YHOTPEOISIOTCS. B PaJUKaIbHO
IIPOTUBOIIOTIOKHOM CMBICIIE.

3nech clegyeT COINIaCHTBCSI C aBTO-
putetHelM MHeHueM B. Ilerpymenko,
YTO METONOJIOTHS SIBIISIETCS] TeHETHYECKH
HEOOXOIMMOW COCTaBIAIONIC HayKH, a
METOJMKA — BCIOMOIAaTEIbHOE CPEJCTBO
Hay4YHO-TTO3HABATENbHON JESTENBHOCTH.
Meroarka mnpexycMaTpuBaeT psAl pas-
JUYHBIX CPEACTB, IMpPOLELYp, CHOCOOOB
noBbImeHusT 3()(HEKTUBHOCTH HAYYHBIX
MeToaoB [4, c. 50-51].

BwiBoabl. HecMmoTpst Ha TO, 4TO HC-
CIIEZOBATENN aHTPOIIOIOTHH TIpaBa Ompe-
JIENSI0T MpeaMeT IO3HaHMs, UCXOAs W3
WHIUBUIYaTbHOTO BHAEHUS ATOH IIpo-
OneMaTHK{, eCTEeCTBEHHO-TIPAaBOBasl pe-
aJbHOCTB, POJIb YEJIOBEKA B HEH TOXKE HC-
CIIEAYeTCs C MOMOIIBIO METOIOB, KOTOPHIE
MPUHIMIHAIBHO OTIINYAIOTCA OT KOJIN4e-
CTBEHHBIX METO/IOB MO3HAHMSA, JOMHHU-
PYIOIIMX B €CTECTBEHHBIX HayKaX M Ka-
KHMH HEJJABHO T0JIb30BAJINCh IIPABOBEIbI.

Takoit METOZOMOTHYECKHN ITOHAXOL
HanpaBJI€H HE CTOJBKO HA BBIIBICHUE
CYIIHOCTHBIX COIIMONPHPOAHBIX M aH-
TPONONIOTHIECKNX OCOOCHHOCTEH IpaBa,
CKOJIFKO Ha aHAaJHW3 COOTHOUICHUS CyOB-
eKTHBHOTO ¥ OOBEKTUBHOTO MOAXOJa
K TIOHHMaHHIO CBSI3U «IIPaBO-YEJIOBEK-
00IECTBOY», UYTO CYLIECTBEHHO CyXKaeT
OYEpUEHHYIO MPOOIEMATHKY U TTOAXObI K
€€ PELICHUIO.
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Summary

The article deals with the principles of administrative and legal regulation of elec-
toral relations in Ukraine, characterized the concept and role of the principles of law in
the mechanism of state regulation of social relations, the basic problem, the nature and
characteristics of the principles of administrative and legal regulation in the sphere of
electoral relations, proposed a list of such principles with their proposal classification.
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electoral attitudes.

AHHOTAMS
CraThsl TIOCBAIICHA UCCIE0BAHUIO IPUHITUIIOB aIMIHHACTPATUBHO-TIPABOBOTO pPe-
TYJIIUPOBaHUsI N30UPATEIbHBIX OTHOIICHUH B YKpauHe, JaHO MMOHSATHE, OCBEUICHA POJb
NPUHIMIOB NPaBa B MEXaHW3ME TOCYIapCTBEHHOIO PETYIUPOBAaHUS OOIIECTBEHHBIX
OTHOIIICHUH, ONpeIeTICHBI OCHOBHBIE 3a/1a4, IPUPOIa U 0COOEHHOCTH MIPHUHITUTIOB aJl-
MUHHCTPATUBHO-TIPABOBOTO PETYINPOBAHUS B 00NACTH M30MPATENbHBIX OTHOIICHHIA,

HPEIIOKEHB KPUTEPUH KIIACCH(HKALIMN TAKUX MPUHIMIIOB.
KuroueBble cjioBa: MPUHIUIGI, aIMUHACTPATHBHO-TIPABOBOE PErYJIMPOBaHKE, U3-
OuparenbHbIe PaBa, BEIOOPHI, U30UPATEIbHBIC OTHOIICHHSI.

ormulation of the problem.
Ukraine was proclaimed as a dem-
ocratic legal country entered into obliga-
tions to create an electoral system equal to
the requirements of international standards
and democratic principles to the creation
of the electoral system. Regulated electoral
rights are the most democratic in the Con-
stitution of Ukraine and the existing order
of implementation is not able to guarantee
observation. Taking into consideration the
absence of a legal mechanism for rights of
implementation, these rights can be more
declarative than real. The principles of elec-
toral relations are being substituted as the
citizen’s declared electoral rights are real in
case of secure coercive power of the state,
and can legally ensure not only voter rights
and responsibilities but also own obligations
to the defense of rights and civil liberties.
The correlation of rights, responsibilities
and obligations of the state, public organiza-
tions and other subjects of voting rights who
takes part and prepares election in Ukraine
has essential importance for understanding
of the content, the dynamics and the logic of
the voting system development.
Systematization of the elective law is
specific and needs special scientific and
specialized analyses from the standpoint of
reality to adapt to Ukraine current circum-
stances. Voting in Ukraine for the period of

its independency indicated at many prob-
lems related to the legislative improvement
of the juridical responsibility.

Problem statement. The question of
the improvement of the elective legislation
is actual and does not lose its applicability.
Ukraine needs to solve problems concerned
to the improvement of the elective legisla-
tion. Adoption of the general Election legal
code and approaches to voting is one of the
European commission references for the de-
mocracy by means of the law with intention
to optimize elective process.

The most important approaches to
draft new democratic elective matters in
Ukraine are the principle of administrative
and legislative regulation of elective rights.
Essentiality, opportunity and promptness of
study such principles attach conditions to
the fact that the state is a legal entity of the
elective matters. In a point of fact any com-
plex activity should begin with some gener-
al guidelines and plans for further steps to
improve the electoral process, so consider it
appropriate to draw attention to the problem
of determining the place and role of princi-
ples of such procedure.

The principles of administrative and leg-
islative regulation of elective rights of citizens
of Ukraine are correlated to and provided
with warranty of law, justice and accuracy in
the state governance with proper fulfillment
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of obligations, requirements of Constitution
and Law of Ukraine. Ukrainian scientists
as V. Averyanov, Alexander Bandurka, Yu
Bytyak V. Garashchuk V. Halunko V. Olefir
M. Stavniychuk, V. Shapoval, T. Kolomoets,
B. Kolpakov, V. Pohorilko A. Lavrynovych,
O. Murashyn did research on this problem.
However, analysis of research suggests that
the role of the theory and principles of ad-
ministrative regulation in particular electoral
rights has not yet found its proper problem
solving and require further study.

The purpose of the article is based on
the theory of the administrative law, adher-
ing on the doctrinal rules of administrative
law and legislation; statutory regulations
form the principles of administrative and
legal regulation in the sphere of electoral
relations in Ukraine.

Pursuant to the Article No 21 of the
Universal Declaration of Human Rights
enacts that ,.everyone has the right of par-
ticipation in the state administration directly
or through independently chosen represent-
atives. The will of citizens should be the
basis of the authority and government; the
will must be in attached period and not fixed
elections are held on the basis of common
right and equal suffrage law by the secret
ballot voting or by similar methods to en-
sure free voting procedures” [3].

In the Article Ne 25 of the Internation-
al Covenant on Civil and Political Rights,
adopted in 16th December 1966 and effec-
tive in 1976 proclaimed the right of every
citizen ,,to vote and be elected on the effi-
cient periodic elections held on the basis of
common and equal suffrage by the secret
ballot voting to ensure the free expression
of the will of the voters” [5]. This article
duplicates the statute of the Universal
Declaration of Human Rights; it was com-
mented in 1996 by the UN Committee on
Human Rights. The itemization contained
comments according to that states regard-
less of the form of government should
guarantee citizens the rights referred to in
Article Ne 25 of the International Covenant
on Civil and Political Rights. In particular,
it was defined in the document of the law
to the right of every citizen to participate
in public affairs, to vote and to be elected
and these rights are defended [12]. In gen-
eral, in the Article Ne 25 of International
Covenant on Civil and Political Rights and
Statements to it; the issues to guarantee
public and political rights of each citizen
to stand for election and to be elected are
mentioned here.

The Constitution of Ukraine was adopt-
ed in 1996 and it was an important stage
in the development and establishment of
Ukrainian election law. The regulatory is-
sues of elections and referendums are in the
Chapter III of the Constitution, entrenches
the basic principles of the electoral law as
an essential requirement for all elections
held in Ukraine. It should be particularly
emphasized that in a race for struggle at the
presidential election in Ukraine in 2004,
these quite abstract constitutional provisions
ex facto somewhat unexpectedly became
directly applicable. The Supreme Court of
Ukraine in its historical judgment of 3 De-
cember 2004 indicated that justified and
systematic violations of fundamental con-
stitutional principles do not allow recogniz-
ing the formal electoral procedures of valid
elections [8, p. 39].

Ukraine needs qualitatively new, stable,
foreseeable electoral law. Constant changes
in electoral law can carry the threat to legal
security, constitutionally acceptable legal
heritage of law rules and realization of the
free will of the voters. The Constitutional
Court of Ukraine also expressed opinion on
inadmissibility of amendments to the elec-
toral legislation during the election process,
as it will have unintended consequences.

Starting to study the conceptual and
categorical apparatus we refer to the legal
etymological dictionary. Providing a gener-
alized concept of the word ,,principle” the
compilers note that it comes from the Latin
principium” and literally translates as that
from what everything starts [1]. This defi-
nition is determined in the Dictionary of the
Ukrainian language, where the concept of
the word ,,principle” is considered as 1) the
basic starting position of any scientific sys-
tem theory, the ideological direction; prin-
ciple, the basic law of any exact science;
2) feature based on the establishment or im-
plementation of something, a way to create
something or implement it. Typically, the
rule is based on at any organization, com-
pany, etc.; 3) the conviction, regulation, the
rules that somebody follows in life, beha-
vior; canon [6, p. 927].

In the legal sector under principles often
understand the basis of law, rigorous stand-
ards to requirements set in the rules and
content, reflecting the general laws and the
essentials of rights in favor of its reference
point [9, p. 240]. Despite its theoretical ori-
entation, principles play an important role in
regulating the practice of public relations.
Thus, A. Skurko called principles of law as
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,oridge” between abstraction and casualty
of legal regulation, allowing in modern con-
ditions ,,rational law” maintain the neces-
sary level of casuistry in legal activities in
order as it may seem paradoxical, achieving
uniformity of law, ensuring that the integrity
of the legal system and the effectiveness of
law as a social regulator [10, p. 12]. Simi-
lar opinions were expressed by K. Pysenko,
who noted that ,,the principles of law should
be the basis for the legal regulation, which
makes it predictable, makes the practice to
be stable, double standards in making de-
cisions and conversely, practice guides to
a clear and precise implementation of the
objectives of the legislator laid down in the
relevant legal documents to the common ap-
plication of the standards, rules and exam-
ples of proper behavior” [7, p. 12].

Based on the assumption of the theoret-
ical principles are mentioned above, should
note that in the field of electoral principle
administrative regulation establish the fun-
damental principles, the guiding idea, on
this principles are based and developed the
whole mechanism of administrative regu-
lation of the people power and hand over
power to the elected representatives in ac-
cordance with the law. The principles are
the basis not only of the administrative law
on elections, but also are the main criterion
for legitimacy and legality of the actions of
the electoral process, reduce the risk of pos-
sible fraud set the future direction of legal
regulation of electoral relations and their
violations may have implications declaring
condemn elections invalid.

The Administrative law regulates the
field of activity of the executive and admin-
istrative bodies by the traditional approach
and public relations of regulatory principles,
consisting in this area [6, p. 8] intended to
give concrete content to detail provided by
the Constitution guarantees citizens’ elector-
al rights, that is a real mechanism for their
implementation and execution. By regulat-
ing social relations that arise, change and
stop involving power-management bodies,
administrative law and principles that they
are implemented in the field of electoral le-
gal directed primarily to perform two main
tasks: 1) building effective mechanism of
election administration, that is created prop-
er conditions for realization of the citizens’
voting rights and their protection; 2) limit
the impact of the current political elite in the
course of the election.

Taking into consideration a specific ap-
propriation and purpose of the administra-



tive provisions in the general system of legal
rules to ensure proper electoral process, of-
fer to share the principles of administrative
and legal regulation of electoral relations in
Ukraine into three levels.

Thus, the first level comprises the gen-
eral principles of electoral law in force in the
system of implementation of the electoral
citizen’s rights. The corresponding system
of principles is related to the essence of elec-
tions as a form of democracy. Maintaining
and defending the main goals and objectives
of the electoral process, these principles
define the general character in issue and di-
rection of its specification by administrative
regulation. The science of the constitutional
law refers to a) the principle of compulso-
ry elections; b) the principle of universal
suffrage; c) the principle of equal suffrage;
d) the principle of direct suffrage; e) the
principle of free elections; f) the principle of
a secret ballot; g) the principle is based on a
periodic basis of elections and so on.

The second level comprises general
principles of administrative law that run the
gamut of all areas of administrative and le-
gal regulations, including the election. These
principles include: a) the rule of law; b) the
principle of legality; c) the principle of equal-
ity of similar administrative rights before the
law; d) principle of humanism and justice in
relations between members and subjects of
public administration; e) the principle of mu-
tual accountability of public administration
and public facilities management; d) the prin-
ciple of serving the public administration to
human society e) the principle of professional
competence of civil servants; f) the principle
of publicity, facility and transparency of the
public administration.

The third level includes special princi-
ples that ensure effectiveness of managerial
influence is in the field of the electoral re-
lationship. They memorialize the balance
and adjustment of goals, objectives and
functions of the administrative and legal
regulation in the field of electoral relations;
reflect the particular specific process of the
elections. Among the category of principles
are mentioned above, we can split up:

Respond of the administrative functions
to goals and objectives of state administra-
tion to election process. This principle pro-
vides theoretical and scientifically grounded
chain between the control elements: objec-
tives, issues and functions.

The principle of independency of the
state election administration. The relevant
principle prohibits any political pressure

on public bodies and administration are
involved in the election process from the
political parties, executive government and
any legal entity interested in. This principle
guarantee and limits influence of the politi-
cal establishment on the process of election.
The Venice Commission warns that ,.... there
is too great a risk that the authorities will try
to compel administrative bodies to act on
its requirements and orders. This applies to
both the central government and local au-
thorities, even in cases where the authorities
of the latter control the national opposition”
[4]. Note that although named principle and
tends to general principles (defined by us
first or second level), given its importance
in organizing the electoral process, which,
as we know, characterized by a high level of
politicization, he attributed it to us special.

The principle administration of election
authority which suggests that the task of
organizing and holding elections should be
entrusted to the authority for which they are
the main feature. It also means that the bod-
ies that organize the election process should
be separated from other public authorities,
have the opportunity to carry out their du-
ties with sufficient independence from other
organs of government. Should mention that
in the constitutions of some countries, such
as Nicaragua 1987, Colombia in 1991 even
secured a fourth branch of government —
Election [11, p. 112].

The relevant principle sets out that the
entire accumulation of all entities of election
administration, comprise one system that
has a single purpose and performs admin-
istrative functions specifically. Along with
this principle, the principle of separation
of functional competence between the state
administrative bodies of election process,
in accordance with each subject of public
administration has individual competencies
are responded only to him and the person
is responsible for the implementation of it.
Duplication of power is prohibited.

The principle of concentration of func-
tions of the election process management
in the single state administration body.
According to the principle, the main con-
trolling and supervising functions belong
to and carried out by the single independent
body. It is the Central Election Commission
in Ukraine, has potential to regulate the
election relation with the system of resourc-
es and implements.

The principle of total controlling and
monitoring of election process. This prin-
ciple provides with a power to control,
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monitor and supervise over the legality of
elections not only from state administration
and local governments, but also from inter-
national organizations, public communities
and by the means of media.

The principle of reliable, true and com-
plete information. The state administrating
authorities inform and give true, complete
information on the procedure and the results
of the election campaign.

The principle of security, defense and
protection of the voting rights at all levels
of election. The government provides with
proper implementation, monitoring and
protection of electoral rights from the be-
ginning to the end of the election. For im-
plementing the protection of voting the Law
enforcement officials run this process at the
polling stations and monitor, keep close
tabs on public security, also accompany the
members of polling stations, guard ballot
boxes and perform other functions to en-
sure law and order. The Ministry of Justice
of Ukraine ensures the work of the courts,
judicial establishments, judges for faster
consider of violation cases.

Based on the research assessment
should come to the conclusion:

Under the principles of administrative
and legal regulation of electoral relations
in Ukraine should understand initial ideas,
the general principles of administrative law;
specialized principles;

- the state election administration
is aimed at the creating an environment in
which citizens are free to exercise voting
rights;

- the principles of administrative
and legal regulation of electoral relations in
Ukraine should be divided into three levels:
common principles of electoral relations;
the general principles of administrative law;
the specialized principles;

- the specialized principles comprise
the agreement and guidelines functions of
administration to the aims and objectives
of state regulation of the election process;
principle of the independent and not preju-
dicial bodies of the state regulation of elec-
tion process; principle of administrating by
special bodies; principle sets out the entire
accumulation of all entities of election ad-
ministration in a single centralized body of
state regulation; the process of controlling
and monitoring of the voting and elections;
the principle of the true and complete in-
formation; the principle of improvement of
protection and security of the election rights
at all levels of election process.
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OCOBEHHOCTU INPEABABJIEHUSA
I'PAXKJAHCKOI'O UCKA
B YI'OJIOBHOM ITPOLIECCYAJIBHOM
3AKOHOIATEJBCTBE YKPAUHBI

Anrton CTEBEJIEB,
acIUpaHT Kadeapsbl yroJOBHO-IIPABOBBIX TUCHHUIUINH (akynbrera No 6
XapbKOBCKOTO HAllMOHAJIBHOTO YHUBEPCUTETa BHYTPEHHUX JIEll,
aJ[BOKAT, CeKpeTaphb AUCLUIUIMHAPHOM Majarhl
KBanudukannoHHO-TUCIUIUTMHAPHON KOMHCCHH a/IBOKATypbl XapbKOBCKOW 00J1acTH

Summary

The article si devoted to problematic issues of the application of civil action for dam-
ages caused by a criminal offense. Particular attention is paid to the status of civil plain-
tiff and its representatives. The author proposes to add the Code of Criminal Procedure
the article ,,A statement of the claim in criminal proceedings”. In addition, to amend Art.
61 CPC of Ukraine, concerning the assignment of claims to a third party.

Key words: damages reimbursement (compensation) in criminal proceedings, vic-
tim, criminal proceedings, civil action, civil plaintiff, representative of civil plaintiff.

AHHOTAIUA

B crarbe paccMOTpeHbI IPOOIEMHBIE BOIPOCH! 3asBICHUS I'PAXJIAHCKOTO HCKa O
BO3MCIIEHUH Bpe/a, IPUYMHEHHOTO YIOJIOBHBIM IpaBoHapylieHueM. Ocoboe BHUMa-
HHE y/eJICHO CTaTyCy I'PaKJaHCKOTO MCTLA U €ro IpecTaBuTenell. ABTOp IpesiaraeT
nononauTh KIIK Ykpauns! crarbeit «lIpeassBieHne rpakIaHCKOTO UCKa B YTOJIOBHOM
cynonpousBozacTse». Kpome Toro, BHectu usmeneHus B ct. 61 YIIK Ykpaunsl, kacaro-
IIMecs YCTYTKH IpaBa TPeOOBaHMS IPakJaHCKOTO UCTIA TPETHEMY JIHILY.

KaroueBble ciioBa: Bo3MmelieHre (KOMIICHCALUS) Bpe/a, MOTSPIEBILHIA, YTOIOBHbII
MPOLIECC, IPAXIAHCKUN UCK, TPaXKTAaHCKUH UCTell, PECTaBUTENb IPaykKIaHCKOTO HCTIIA.

l‘[ocmnomca npodaemsl. B ycio-
BUSIX PeOPMHUPOBAHUS YTrOJIOB-
HOTO IPOLIECCYAIBHOTO 3aKOHOJATENIbCTBA
oco0oe 3Ha4YeHHe IMPHOOPETAIoT 3allKTa
KOHCTUTYLIHOHHBIX TIpaB U CBOOOX MOTep-
IEBIIEro, CO3MaHue 1 (QyHKIMOHHUPOBAHUE
CUCTEMBI HAJIC)KHBIX MIPABOBBIX T apaHTI/Iﬁ C
LIENBEO O0ECTICUCHHs TIpaBa Ha IIPaBOCYAUC
U cyAeOHyIO 3aIlUTy NPH OCYILICCTBICHUH
yromoBHoro cynonpousBozactea [1]. Co-
miacHO cT. 2 YIIK VkpauHbl OCHOBHBIMH
3a/la4aMK  YTOJIOBHOTO CYAOIPOU3BOICTBA
orperiesIeHbl 3aluTa JIMIHOCTH, 00IIecTBa
U TOCYIIapCTBA OT YIOJOBHBIX IIPaBOHAapY-
LICHHH, a TaKKe OXpaHa IpaB ¥ CBOOOA U
3aKOHHBIX WHTEPECOB YYAaCTHUKOB yIrOJIOB-
HOTO IPOM3BOJCTBA [2].

VuuThiBas CIIOKHBIE SKOHOMHYCCKUE
1 COLUAJIBHO-TIOJIMTUYCCKUEC YCIIOBUA MO-
CIIEIHUX JIET, B KOTOPBIX HAOIOIAeTCst POCT
COBEPIICHNsI KOPBICTHBIX IIPECTYIICHUM,
npo0iremMa BO3MEIIEHNs Bpe/a, MPUIHHEH-
HOTO TIPECTYIUIEHWEM, CTAHOBUTCS aKTy-
aIBHOU U TpedyeT BCECTOPOHHETO HaywIHO-
TO M TIPaKTHYECKOTO UCCIIEIOBAHMSI.

AKTYaJIbHOCTB TEMbI HCCJIEI0BAHUS.
WHcTuTyT BO3MEIIEHUs Bpeaa 3a Tobl He-
3aBUCUMOCTH OBUT HPEIMETOM Hay4HOTO
paccMOTpeHNsI MHOTUX YUYCHBIX-IIPOLIECCY-

anucToB, B yacTHOCTH: A.B. Bepxormsna,
A.B. Kpukynosa, B.T. Hopa, A.B. ®eno-
poBoii, A.A. FOxuo u 1p. Bonbmioi Brmag
B COZEHCTBHE pa3BUTHIO OTCYECTBEHHOM
JOKTPHHBI HWHCTHTYTa BO3MELICHHS Bpe-
Jla B YTOJIOBHOM IIPOLIECCE BHECIH TaKHE
yuensle, kak b.JI. Bamyk, M.B. I'yzens,
S.A. Kmumenxo, P.B. Kopsxun. Ilocne npu-
ustus HoBoro YIIK 2012 1. Ha mpoGiembt
MHCTHTYyTa BO3MEIUEHHs (KOMIICHCALIMH)
Bpe/ia B yrOJIOBHOM IIPOM3BOJICTBE OOpara-
i BuuManne C.E. Abmamcekuii, H.I. Ma-
3yp, B.T. Hop u ap. Ho xommekcHoro Ha-
YYHOTO aHAN3a (PyHKIMOHUPOBAHHS 3TOTO
HWHCTUTYTA IOCNIE BCTYIUICHUS B ACHCTBHE
HOBOT'O YTOJIOBHOTO HPOLIECCYaJIbHOTO 3a-
KOHOJIATEITLCTBA HE TIPOBOAMIIOCK.

enbio 1aHHOI CTAaTbU SBJISETCS HC-
CIIEZIOBAHHE OCOOEHHOCTEH peanu3aluu
HUHCTUTYTa TPEABSBICHUS TPaskIaHCKOTO
HCKa O BO3MEIEHHH (KOMIIEHCAINN) BPEAa,
MPUYMHEHHOTO YIOJIOBHBIM IPABOHApYIIIE-
HHEM, [OCIIE BCTYIUICHUSI B ISHCTBHE HOBO-
ro YIIK u npenocraBnenue NpeagoxKeHui
YCOBEPILEHCTBOBAHMS YTOJIOBHOTO IPOLIEC-
CyaJIbHOTO 3aKOHOJATENILCTBA B 3TOH cdepe.

H3no:xxeHue OCHOBHOIO MaTepHaJa.
I'maBoit 9 YIIK YkpauHsl IpemxyCcMOTPEHBI
(hopMbl BO3MeIIEHUsI (KOMIICHCALIMN) Bpe-



J1a B YTOJIOBHOM IIPOH3BOZCTBE, @ MIMEHHO:
1) no6poBonbHOE Bo3MelIeHHe (KOMIIeHCa-
wust) Bpena (4. 1 cr. 127 VIIK); 2) npens-
sIBJICHHE TPakAaHCKOro ucka (4. 2 cr. 127,
128, 129 VIIK); 3) xommeHcarws Bpesia mo-
TEpIEBILEMY, TTPUYMHEHHOTO YTOJOBHBIM
NpaBOHApYLICHUEM, 3a cueT [ocynapcTBeH-
Horo OromkeTa Ykpauns! (4. 3 ct. 127) [2].

Amnanmzupys nonoxenus Hooro YITK
0 BO3MEILEHUH Bpe[a, Hellb3s He 00paTuTh
BHUMaHHE Ha TO, 4TO 10 cpaBHeHHO ¢ YIIK
1960 [3] ObUH yCOBEpIICHCTBOBAHBI (Op-
MbI BO3MEILECHHS Bpela, BUbI (XapakTep)
yiiep0a, MOIeKAIEro KOMIEHCALlH, a
TaKXKe Xapakrep OOIIECTBEHHO OMNACHBIX
JIeSHUH, KOTOPBIMH TPHYMHSETCS BpeNl.
Tak, HampuMmep, ObLI PACIIMPEH HpexMeT
TPaKIAHCKOTO HMCKA B YTOJIOBHOM IPOM3-
BOJICTBE 33 CUET BO3MOXKHOCTH BO3MELIle-
HUS HE TOJNBKO HMMYIIECTBEHHOIO, HO H
KOMIICHCAIINH MOPAJIBHOTO Bpela, MPHIH-
HeHHoro norepresnieMy. Ho 3akoHonarens
BCE K€ OCTaBHJI HEKOTOPBIE BONPOCHI He-
pemeHHbIMU. Tak, HEKOTOpble TPYJHOCTH
B IIPABONPUMEHHUTENIBHON IPAKTHKE BO3-
HUKAIOT IpH peanuzauuy nojnoxennit YIIK
0 MPEABABICHUH IPAXKAAHCKOTO CKA B YTO-
JIOBHOM CY/IOIIPOH3BOZICTBE.

PaccmarpuBast TpoOieMHbIE aCHEKThI
neticteust KIIK 2012, ycmarpusaercs, 4to
COBEpIICHCTBOBAHMS TPeOyeT yCTaHOBIIE-
HHEe (OpMATBHBIX TPeOOBAHMH K comepxKa-
HHMIO U (hopMe HCKOBOro 3asBieHUs. Tak,
cortacHo 4. 4 c1. 128 YIIK Ykpauns! popma
U COIEpIKaHUE MCKOBOTO 3asBICHUS JIOJDK-
Hbl COOTBETCTBOBATH TPEOOBAHMSAM, yCTa-
HOBJICHHBIM K HCKaM, HPEIbSABISEMBIM B
TOPSIIKE TPaXaHCKOTO CYIOIPOU3BOACTBA
[2]. To ecTb 3Ta CTaTHS IO CBOEMY COAEPIKa-
HHIO SABJISICTCsE OAHKETHOM, KOTOpast OTChLIA-
et Hac K cT. 119 I'TIK Vkpaunsl, packpbiBa-
FOLIIEH BOIPOC (hPOPMBI HICKOBOTO 3asIBIICHHSI
0 BO3MeleHuH Bpeza. Takoe 3akoHonaTeb-
HOE MOJI0KEHHE MOJKET CO31aTh ONPE/ENICH-
HBIE CJIOKHOCTH B IIpaBONIpHMeHeHHH. Tak,
B coorBercTBuHM co cT. 119 I'TIK Ykpanns
WICKOBOE 3asBJICHHE ITONAeTCsl B IMCHMEH-
HOIt Gopme [4]. TpeboBaHue 3aKoHOAATENSE
0 NMUCHMEHHOH (hopMe rPaXKAAHCKOTO HCKaA
SBISIETCSI  HOPMaJIbHBIM TpeOOBaHMEM K
TPaKIAHCKO-IIPAaBOBBIM OTHOILEHHSIM, HO B
YIOJIOBHBIX M YTOJIOBHO-IPOLIECCYaATIbHBIX
MPABOOTHOLICHHUSAX BBI3BIBACT CIIOKHOCTH.
Hepenko muuo, HocTpajasiiee OT yroaos-
HOTO ITPABOHAPYILCHHS, MOXKET HAXOIUTHCS
JIOCTaTOYHO JUIMTENBHOE BpeMs B Jeded-
HOM YUPEXKICHUH, U NPH TaKUX YCIOBHSX
COCTABJICHHE MHCBMEHHOTO TPa)KJaHCKOTO
HCKa CaMo T10 ce0e CTAaHOBUTCSI IPOOIIEMOH.

Takux M1 HeNb3s JINIIATh PaBa 3asBIIATh
rpaxpaHckuidl uck. Iloaromy mpenaraem
nononHuTe nonoxenue B YIIK Ykpaunsl,
KOTOpOoe Obl IpPEayCMaTPHBAIO MPEAbSB-
JICHUSI TPXKJAHCKOTO MCKa TaKXKe B YCTHOM
(opme ¢ 00s3aTeNIbHBIM COCTABICHUEM NIPH
3TOM TPOTOKOJIa NCKOBOTO 3asIBJICHMSI.

Crefyer Takke 3aMETHTb, 4YTO CaMo
nonokenne 4. 4 cr. 128 VIIK Vkpannsr
OTCBUIAET TIOTEpIIEBIIEE OT YIOJIOBHOTO
MpaBOHAPYIIEHHST JIMIIO K TpeOOBaHUAM,
MPEIBSBISIEMBIM K HCKaM, KOTOPBIE TIPE/Th-
SBILIIOTCS B TIOPSAZIKE TPAXKIAHCKOIO CyJIO-
NPOM3BOJICTBA, BO MHOTHX CITy4asix 3acTaB-
JseT oOpanarhes K KBaTH()UIHUPOBAHHBIM
CIelMaNKCTaM B 00NacTu mpasa, mpodec-
CHOHAJIBHBIM aJIBOKaTaM, KOTOpBIC 3HAIOT
OCOOCHHOCTH COCTABJICHHSI TPaXKJaHCKOTO
ucka mo tpedosanmwsiM [TIK VYkpaumsr.
TakuM 006pa3oM, B OONBIIMHCTBE CITyda-
€B HeMpeIbsIBICHHE TPaKIAHCKOTO HCKa
B YTOJIOBHOM IPOHM3BOJICTBE IIPOHCXOAUT
MMEHHO W3-32 OTCYTCTBHSI CPEACTB y TO-
TEpPIEBILINX, KOTOPbIE HE MOT'YT HO3BOJIUTh
cebe 00OpaTHThCS K aIBOKATY.

Kpome Toro, Bciencreue HecoOmone-
st tpeboBanuii [TIK VYkpauusl notep-
HEBIIMM OOBHHSEMBI WM €ro 3allUTHHK,
O3HAKOMMBIIHCH C TPAKTAHCKUM HCKOM,
MOXKET MOJaTh XOJATaiiCTBO O HECOOTBET-
CTBHUM TPaXJAHCKOTO HCKAa TPeOOBAHMSIM
HopM I'TIK Vkpaunsl, B TO ke BpeMs MoziaB
XOZIaTaiiCTBO O CHATHH apecTa Ha ero UMy-
IIECTBO, HPEIOCTAaBUB €My BO3MOKHOCTB
PpacropspKaThCsl IMYIIECTBOM, B TOM UHCIIE
HOTPATUTB €0, 4TOObI B OMKaiiiee Bpems
HE BO3MEIIaTh MOTEPIEBIIEMY MPHYHHEH-
HBIN Bpe.

Crnemyer 3aMeTHTb, YTO MOJOXKEHHE 4. 4
ct. 128 VTIK Ykpaunsl camo 1o cebe mpen-
HojlaraeT HajJu4uue OIpPENEICHHOIO Bpe-
MEHH, 332 KOTOpOE MOTEPHEBIINIA COCTABUT
TpaXkTAHCKHUI FICK B COOTBETCTBUH C Tpedo-
Baamsmu [TIK Ykpaumnsl. A 3a 910 Bpems
00CTOsITENBCTBA  YTOJIOBHOTO IIPABOHAPY-
HICHNSI MOTYT CYIIECTBEHHO W3MEHHTHCS:
UMYIIECTBO, HA KOTOPOE CIIELYeT CBOEBpe-
MEHHO HaJIOXKUTh apeCT, MOKET UCUE3HYTh.
Taxum 00pa3oM, 3aKpeIIEHHOE MOJIOKEHUE
4. 4 ct. 128 Hapy1aeT npasa NOTEPIIEBIIETO
Ha 00eCreYeHHe IPAKIAHCKOIO HCKa.

Crnenyer NPHUCOSTMHHUTHCS K THpen-
noxenusm C.E. AOnamckoro, KOTOpBIit
npeanaraer npegycmorpers B YIIK
VKpauHbl 0043aHHOCTB JIMLA, TPOM3BOAS-
IIero 1ocyae0Hoe paccie0BaHue, OJHO-
BPEMEHHO C pa3bsCHEHHEM IIpaB MOTep-
NEBIIEMY JONOJHUTEIBHO Pa3bSICHUTH
MOPSIIOK COCTABIICHHUS W TPEIbSBICHHS
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IPaKaHCKOTO MCKa U IIPEIOCTaBUTh IO-
TEpIEBIIEMY COOTBETCTBYIOIIMH OJIaHK
U NIOMOIIb B COCTABJICHUH TPAXKAAHCKOTO
ucka [5, c. 157].

Taroke HENTb3sI COIIACUTHCS C HOBEILIOHM
VIIK oTHOCHTENBHO TPEeOOBAHMS K Ipax-
JAHCKOMY HCTIly TPHIOKUTH K HCKOBOMY
3asIBJICHHIO €TO KOITHHY 1 KOITHH BCEX MpHJIa-
raeMbIX K HEMy JIOKyMEHTOB B KOJIMIECTBE
TI0/103PEBAEMBIX/O0BUHAEMBIX U TPAKIaH-
CKHMX OTBETYHMKOB JUISI BPYyUYEHHS] MX KaXK-
nomy u3 HUX (4. 5 ct. 128 VIIK VYkpaussl,
B. 120 I'TIK Ykpaunsr). lemno B TOM, 4TO BO
BpeMsl YTOJIOBHOTO IPOM3BOJCTBA CTOPOHBI
IPXIAHCKOTO MCKa BIPABE 3HAKOMUTHCS C
MaTepHaliaMy J10CyAe0OHOTO paccielOBaHuUs
MOCJIe MX OTKPBITHS, B TOM YHCJIE C MCKO-
BBIM 3a5IBIICHHEM U IIPUJIOKECHHBIMU K HEMY
JOKyMEHTaMH, JeNaTh M3 HUX BBIIHCKH,
CHMMATh KOITMHY ¥ TOMY ITOI00HOE. DTO mpa-
BO OHHM TaKXXe MMEIOT IOCNe Ha3HAaYeHHUS
Jiena cyabei K cyieOHOMY pa3OUpaTebeTBy
(ct. cr. 290, 317 VIIK VYkpauns). Takum
00pazom, BpsiI JIU €CTh HEOOXOIMMOCTB 00-
PEMEHATh IPaXkIaHCKOIo UCTLA (IIOTepIIeB-
1ero) TeMu (OPMAIBHOCTSAMH, KOTOpBIE
MIPUCYLIU TPAXKIAHCKOMY MCKY B IP)KIaH-
cKoM cynomnpousBogcTee. Crenyer Taroke
YUUTBIBaTh, YTO cOmIacHO M. 3 4. 1 cT. 91
VIIK VYkpauHbl 00S3aHHOCTD JTIOKA3bIBAHUS
BUJIa U pa3Mepa Bpe/a, IPIIMHEHHOTO yTo-
JIOBHBIM IIPaBOHApYIICHUEM HIIH, B COOT-
BercTBuH c I 6 4. 1 cT. 505 YIIK Ykpaunsi,
JIpYTUM OOIIIECTBEHHO OIAcHBIM JICSTHHEM
BO3/IAracTcs Ha CIIEAOBATEls, MPOKypopa
(4. 1 ct. 92), a HAa OTEPIIEBIIETO — TOJIHKO B
ciryyasx, ycraHoBieHHbIX YIIK Ykpaunsl,
B YaCTHOCTH IIPOU3BOJICTBAX B (hOpME YacT-
Horo ooBuHenws (cT. 479 YIIK Vkpaunsr).

VYuuThiBask BHILIEU3IOKEHHOE, IIpe/Ia-
raeM 3akpernuth B YIIK Vkpauns! crarsro
cneaytomero conepxanusi: «lIpenbssie-
HHE TPAKIAHCKOTO FICKa B YTOJIOBHOM CYZIO-
TIPOM3BOZICTBEN:

1. T'paxmaHCKHI UCK B YTOJIOBHOM CY-
JIOTIPOM3BOJICTBE TIONACTCS, JOKA3bIBACTCS
W pelIaeTcs 1o MpaBHIaM, yCTaHOBIEHHBIM
MOJIOXKEHUSIMU  JielicTBytomero  Kozekca.
[IpumMeHeHne HOPM IPa’kKIAHCKOTO TpolLec-
CyaJIbHOTO 3aKOHOZIaTeILCTBA JIOITYCKaeTCs,
€CIM OHM HE MPOTHBOPEYAT IMPUHIUIAM
YIOJIOBHOTIO TIpoLiecca, M HEOOXOAUMBIC
JUIsL IPOM3BOJCTBA T10 TPAYKIAHCKOMY MCKY
TIpaBUyIa HE MIPEyCMOTPEHBI B HOPMAX 3a-
KOHOJIATENILCTBA 00 YTOJIOBHOM CYHOIIPO-
u3BoACTBE. PemieHne Mo rpaxkaaHCKOMY
WCKy TIPUHUMAETCSI B COOTBETCTBHH C HOP-
MaMH TPAKTAHCKOW W JAPYIHX oTpacieit
3aKoHOZIaTeNbCTBA. Ha rpaskmaHckwii Mck
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B YIOJOBHOM CY/IOIPOU3BOACTBE HE pac-
MPOCTPAHSIOTCSI CPOKH MCKOBOH JTABHOCTH,
YCTAQHOBJICHHBIE B I'PAXIAHCKOM M JIPYTHX
OTpacisIX MpaBa.

2. IpaxpaHckuii UCK B YTOJIOBHOM
CYIONPOU3BOJICTBE MOXET OBITh MOJAaH B
JIFO00W MOMEHT YTOJIOBHOTO MPOHM3BOJICTBA
1 10 Hayasia cyaeOHOro pa3OHparesbCTBa.

3. T'paxkmaHckuii WCK MOXET OBITh
TIPebSBICH OT MMEHH (DM3HYECKOTO WITH
IOPU/IMYECKOTO JIMIA WM €ro MpeacTa-
BuTens. B ciydae cmepru ¢u3mdecko-
IO JIMIA, HMMEIOLICTO IPaBO IPEAbSIBUTDH
TPXIAHCKUH MCK B XOZI€ YTOJIOBHOTO Cy-
JIOTIPOM3BOJICTBA, TIPABO HA NPEAbSBICHUE
IPXAAHCKOTO MCKa MEPEXOIHUT K OIMU3KUM
PONCTBEHHUKAM WJIM YIEHAM CEMbU TaKoO-
IO JIMLE, a B CIy4ae JIMKBUIALMH WIN pe-
OpraHU3aIH IOPHIMIECKOTO JIMIA — K er0
TIPaBONIPEEMHHKY.

4. TpaxmaHCKHH HCK B YTOJIOBHOM
TIPOM3BOJICTBE O BO3MELICHWH INPUIHHEH-
HOTO YTOJIOBHBIM TIPaBOHApYIICHUEM Bpea
TIOJJAeTCS B YCTHOM WJIM IMTUCbMEHHOH (op-
Me. [Ipu nozave rpak1aHCKoro McKa B yCT-
HOM (popMe cocTaBIsieTcst MPOTOKOIL.

5. B uckoBOM 3asiBICHHH WM MIPOTO-
KOJIE MCKOBOTO 3asBJICHUS OTMEYAETCsI: TOY-
Hast pamMIInsL, UMsI U OTYECTBO (DH3UIECKO-
TO JIUIIA WM MOJIHOE HaMEHOBAHUE IOPH-
JIMIECKOTO JIMIA, KOTOPhIE SIBIISIOTCS HCT-
[IaMH, UX MECTOHAXOKIACHNE; YeM MMEHHO
1 KaKoi ObUT HaHECeH yIepO; pasmep KoM-
TIEHCAIY TPHINHEHHOTO MOPAJIBHOTO Bpe-
1a, YITYIIEHHOH BBITO/IBI, IMYIIIECTBEHHOTO
yiiepOa (B TOM YHCJIE PACXOI0B Ha JIeUeHUE
MIOTEPIIEBILETO M YXOI 33 HUM, IorpedeHune
MOTEPIIEBILIET0, HAa BBILIATY CTPAXOBOIO
BO3MEIICHUSI WM PaCXO/IOB, HOHECEHHBIX
B CBSI3M C BBIIIOJIHEHHUEM JIOTOBOPA OXPAHBI
HMYIIECTBA); TPEOOBAHHE O BO3MEIICHUU
Bpe/a; TIOAHMCE JIMLIA, 3asBUBILETO 3TO TPe-
OoBaHMe; 1aTa 3asIBIICHHS.

6. Ilpn HeoOXOOMMOCTH YTOYHEHHS
OCHOBAHWSI TPAYKIAHCKOTO HICKA M pa3Mepa
HCKOBOTO TpEOOBAaHMSI COOTBETCTBYIOIIEE
(r3HIIeCcKOe WM FOPHANYIECKOE JIUIIO BIIPa-
BE 3asIBUTh JJOTIOJHUTEIbHbIN MPaKIaHCKUH
HCK JI0 Hayasa Cye0HOro pacCMOTPEHHSI.

PaccmarpuBast zapyrue mpoOnemMHble
acCIeKThl peaM3allid HWHCTUTYTa BO3Me-
LIeHUs (KOMIICHCAIMK) BPEAA B YTOJIOBHOM
CYIONPOM3BOZICTBE, CIENyeT TaKKe o0pa-
TUTh BHIMAHHE Ha PACCMOTPEHHE CTaTyca
TPaXKJaHCKOTO WCTI[Aa M €ro IPEeiCTaBHTe-
neit o HoBomy YIIK VYkpamnst 2012 roga.
HexoTopsle 10pHCTHI BOOOIIE CIUTAIOT, 9TO
orpeniesieHHe CTaTyca TPaKIaHCKOTO HCT-
na HeyMectHO. Tak, B. Hop ormeuaert, uto

BBE/ICHHE B YIOJIOBHOE IIPOM3BOICTBO Ta-
KOTO YYacTHHKA, KaK I'PaKIaHCKHH HCTell
He uMeno HeobOxoxumoctH. Hamuuume sto-
ro yuyactHuka o YIIK Ykpaunst B 1960 .
OBbUIO OMpaBIaHO TeM, YTO B CIIydae Ipu-
YMHEHMs Bpea MPeCcTyIUICHUEM JIUIy Io-
cllejHee TIOTEPICBIINM HE NPU3HABAIOCH,
a TPH3HABAJIOCH TPAYKIAHCKUM FHCTIIOM B
CTydae 3asBICHHS UM TPayKIaHCKOTO HCKa.
HeiictByronmit VIIK VYkpaunsl n3mMeHHI
CUTyalHIo: 1o 4. 1 ¢T. 55 moTepneBmyM B
YTOJIOBHOM IIPOM3BOJICTBE MOXKET OBITH KaK
(u3MyecKoe JMIO, KOTOPOMY YTOJOBHBIM
[IPaBOHAPYLIEHUEM IIPUYMHEH MOpPaJIbHBIH,
(bu3NYecKnii WM MMYIIECTBEHHBIH Bpel,
TaK M FOPUIMYECKOE JIMIIO, KOTOPOMY IpH-
YWHEeH MMYIlecTBeHHbIN yiepO. [Toatomy
IPa)XJAHCKUM HCTIIOM MOXKET OBITh 110 JIeH-
ctBytomemMy YIIK Vipanns! Toibko morep-
TIeBIIeE OT YTOJOBHOTO IPABOHAPYIICHUS
o  (hu3ndeckoe WM IOPHIWYECKOE).
[lorepneBmmii xe HaneNeH 3HAYUTEIIHLHO
60716IIMM 00BEMOM IIPOLIECCYaATBHBIX IIPaB,
4YeM TpaXJaHCKMH HCTell, 4TO IaeT eMy
GOJIbILIME BO3MOXXHOCTH JUTS 3alL{UThI CBOMX
uHTEepecoB [6, c. 37].

Henp3st commacutbcs ¢ mosumuedt 3a-
KOHOJATeNsl, KOTOPbI HECKOJIBKO M3MEHHII
MOAXOJ K BOHPOCY IPENCTaBUTEIBCTBA
TPOKAAHCKUX HCTIOB M TPAKNAHCKUX OT-
BEeTUMKOB. Tak, B COOTBETCTBHU CO CT. 63
VIIK VYkpamasr 2012 . npencTaBUTENIsIMI
TPKITAHCKOTO HICTIA, TPaXKIAHCKOTO OTBET-
YHKa MOTYT OBITB: 1) JIHII0, KOTOpOE B yro-
JIOBHOM TIPOW3BOZCTBE MMEET MPaBO OBITh
3aIIUTHUKOM. TO €CTh, COITIACHO CT. 45, 310 —
aJIBOKAT, OCYIIESCTBIIIONIMKA 3alUTy TIO/I0-
3peBaeMoro, OOBHHAEMOTO, OCYXIEHHOIO,
OIPaBJAHHOIO, A TAKKE JIULA, B OTHOLICHUH
KOTOPOTO IIPEAyCMATPHBACTCS IPUMEHEHNE
MPUHYJUTENBHBIX MEP MEULIMHCKOTO MIIH
BOCIIUTATENBHOTO XapaKTepa MM PEIaeTCst
Bonpoc 00 mx mpumeHeHmu. Kpome Toro,
3AIUTHIKOM HE MOKET OBITH a/[BOKAT, KO-
TOpBII HE BHECEH B ExuHblil peectp anso-
KaToB U aJJBOKATCKUX 0Opa30BaHWH WITH UC-
KIIIOYCHHBIH U3 HET0); 2) pyKOBOIUTENb W
MHOE JIULIO, YIOJHOMOYEHHOE 3aKOHOM MIIH
YUpEIUTEIbHBIMU JOKYMEHTaMH, PaOOTHUK
FOPHAMYECKOTO JIMIIA TI0 JIOBEPEHHOCTH — B
Cclly4ae, eClI TPKIAHCKUM HMCTLIOM, TPaK-
JIAHCKUM OTBETYMKOM SIBIISICTCS FOPUJAYC-
CKoe Tt [2].

ABTOp CTarbM CUUTACT, YTO IIEPEUCHb
JIHLI, KOTOPBIE MOTYT OBITh TPKTAHCKIMHI
HCTIAMH U TPAKTAHCKIMH OTBETYHKAMI,
oIDKeH OBITh pactmpeH. PaccMarpuBast
cepy IPeICTaBUTENHCTBA HHTEPECOB, CIIe-
IIyeT UMeTh B BHUIY, YTO CYIIECTBOBaHHE

YeJIOBEKa MPEe/IIoIaracT MHOKECTBO CHUTY-
aluid, KOIa JMIO HE MOKET 00paTUThCs K
aJIBOKaTy 1 BOOOIIE HE MMeeT OIIM3KUX POJI-
CTBEHHHKOB. Hanpumep, HaxoxaeHue 1iu-
TEJbHOE BPEMs Ha JICYCHUH WM B KOMaH-
mupoBke. He crienmyer 3a0bIBaTh U O JIIOISIX
MOKHJIOTO BO3PAcTa, HE IMEIOIINX ONU3KHUX
POIICTBEHHHKOB, HO ITOIB3YIONIMXCSI TIOMO-
IIBIO JINII, C KOTOPBIMHU 3aKJIFOYEH JI0TOBOP
TIO’KH3HEHHOTO COZEPIKAHMSI.

Taroke MHTEpECHBIM C 3TOTO paKypca siB-
JSIeTCsl TIONIOKeHKe CT. 36 3akoHa YKparHbI
«O06 00s13aTeNIbHOM CTPaXxOBaHUH T'pakiaH-
CKO-TIPaBOBOH OTBETCTBEHHOCTH BIIAJIEib-
LIeB Ha3€MHBIX TPAHCHOPTHBIX CPEICTBY, a
HMEHHO B M. 36.4 yKa3aHO, 4TO «BBIILIaTa
CTPaxoBOrO BO3MEILCHUS (perIaMeHTHas
BBIIIJIATa) OCYIIECTBIIICTCS HEMOCPEICTBEH-
HO TIOTEPIIEBIIEMY (IPyroMy JIUITY, KOTOPOE
VMEET TPaBO Ha TIOMyYCHHE BO3MEIIICHUS)
WM COITIACOBAHHBIM C HUM JIMIIAM, OKa3bl-
BAIOIIMM YCIIYTH 110 PEMOHTY TOBPEXICH-
HOTO WMYIIIECTBA, OIUIATHBIINM CTPaXxOBOE
BO3MEILIEHUE T10 JIOTOBOPY MMYIECTBEHHO-
IO CTpaxoBaHMs (KpOME PerVIaMEHTHOW Bbl-
TUIaThl, IPEAYCMOTPEHHON MOJITYHKTOM «a
mynkTa 41.1 crareu 41 HacTosiero 3akoHa),
JIeYEHUE TIOCTPAJaBUIMX U APYTHE YCIIYTH,
CBSI3aHHBIC C BO3MEIICHHEM YOBITKOB » [7].
To ecTh yka3aHHBIN 3aKOH HPERXyCMaTpPHBa-
€T TaKKe «IPYTHX JIMID, KPOME HEeTloCpes-
CTBEHHO ITOTEPIIEBIIIETO.

IMoatomy cr. 63 YIIK YkpauHbl HyX-
JlaeTcsl B JOTONHEHUH CIIEAYIOMINM II0JI0-
xerneM: «lIpencTaBurenemM rpakIaHCKOTO
UCTLA, TPAXIAHCKOIO OTBETYMKA MOXET
OBITh: a/IBOKaT, OJNM3KUH POJCTBEHHUK, 3a-
KOHHBIH IPEICTAaBUTENb, a TAKKe ApYyrue
JMIQ, C KOTOPBIMU TPXIAHCKUH HCTel|
JIOTOBOPUJICS O NPEICTABUTENBCTBE €r0 HH-
TEPECOB, YTO MOATBEPIKIACT HOTAPUAIBEHO
oopmIteHHAsT TOBEPEHHOCTHY.

Hccnenys Bonpoc 3asiBIEHUS TPKIAH-
CKOTO WCKa B YTOJIOBHOM IIPOW3BOCTBE,
XOTeJoch OBl OOpaTWTh BHHMAaHHE €Il
Ha omHy mpoOmemy. Tak, YIIK Vipanust
MPU3HAET JIMYHYIO TPHPORY TPaXkKIaHCKO-
IO UCKa B YrOJIOBHOM IIPOM3BOJCTBE U HE
MIPEyCMaTPUBAET BO3MOXKHOCTH YCTYIIKH
npaBa TPeOOBAHMS TPAKIAHCKOIO HCTIA
TpeTbeMy Juily. Ha npakTuke 310 mpuBOIUT
K CBOETO poJia CJIOKHOCTAM, HarpuMep, 1o
YTOJIOBHBIM ITPOU3BOZICTBAM, [J1€ BPEL, [PH-
YUHEHHBIN TPAKIAHCKOMY HCTILY, OBLI Tep-
BOHAYaJIbHO 3acTpaxoBaH. CTpaxoBIIVK,
BO3MECTHB Bpell, TPOSBISIET IOHSATHBII
HHTEpPEC K BO3MEIICHHIO CBOMX PACXOIOB
3a CYeT BHHOBHOTO JIMIA — TOJCYIIFIMOTO.
B 10 Xe BpeMst CTPaxOBIMK CTAIKUBACTCSI



¢ Ipo0IeMOif HEBO3MOJKHOCTH B PaMKax Cy-
IIECTBYIOLIETO YrOJIOBHOTO IPOLECCYalb-
HOTO 3aKOHOZATENIbCTBA IIONYYUTh TAKOEe
Bo3MereHue, nockonbky YIIK VYkpaunst
HE 3HAeT CHHIYJISIPHOI 3aMEHbI JIMI B MO-
JIOOHBIX 00s3aTenbeTBax (8, ¢. 37].

B noms3y BBemenust B YIIK Yikpans!
YCTYIIKM TIpaBa TpeOOBaHMS HEOOXOINMO
OTMETHUTH ciemyromiee. Bo-nepBrIx, yeTym-
Ka rpaBa TpeOOBaHUSI TPAKIAHCKOTO UCTIA
TPETbEMY JIMILy HE U3MEHSIET IPUPOIY yIo-
JIOBHOTO IIpecieIOBaHus. DTO HUKAK He I10-
BIIMSET Ha YrOJIOBHO-IIPABOBYIO KBaJIU(U-
KalMIo IeHCTBUM MTPaBOHAPYLLIUTEIS.

Bo-Bropsix, KITK Ykpauss: 2012 1. 6611
pacIIMpeH COCTaB MPECTYIUICHUH YaCTHOTO
0OBHMHEHHSI, B M3BECTHOW CTETICHH MPHOIIH-
JKas YrOJOBHBIM IPOLECC B 3TOM 4acTU K
JIPYTUM «JaCTHO-TIPABOBBIM IPOIIECCAM»:
TPaXKTAHCKOMY, XO3SHCTBEHHOMY, Tae 00s-
3aHHOCTh HMHHUIMHMPOBAHUS IPOHM3BOJICTBA
JIEXXUT Ha 3aMHTEPECOBAHHOM CTOPOHE.

B-Tperpux, 3ameHa ydYacTHMKA Yro-
JIOBHOTO CYJIONIPOM3BOJICTBA HE SBIIIETCS
HOBEJUIOH, Tak, B 4. 6 cT. 55 VIIK VYkpau-
HBI NPETyCMOTPEHO: «..€CIIH B pe3yJbTare
YIOJIOBHOTO TPaBOHAPYIICHHS HACTyIMIIa
CMEpTh JIMLA WM JMIO HAXOAUTCI B CO-
CTOSIHMH, MCKIIIOYAIOIIEM MOJadyy UM CO-
OTBETCTBYIOIIETO 3asBICHHS, IOJOKCHUS
4acTel NepBON-TPEThEeil HACTOSIIEH CTaTbh
pactpoCTpaHsOTCS Ha ONU3KUX PONCTBEH-
HUKOB WJIM WICHOB CEMBH TAaKOTO JIMIIA.
[NoTepreBmM onpenensieTcs OXUH Yeso-
BEK M3 YHMCiIa ONM3KNX POIICTBEHHUKOB MITH
YJICHOB CEMbH, KOTOPBIH 110714710 3asBJICHUE
0 TIPUBJICYEHNH €r0 K NPOM3BOICTBY B Ka-
YeCTBE MOTEPIEBIET0, a [0 COOTBETCTBYIO-
IIEMY XOJATalCTBY MOTEPIIEBIIMMH MOTYT
OBITh IPU3HAHBI HECKOJIBKO YEIOBEK» [2].

B-uerBeprpix, cr. 37 ITIK VYkpauns
PEe/TyCMAaTPUBACT, YTO «B CIIy4ae cMepTH (-
3UYECKOTO JIUIIA, IPEKPALIEHHs FOPUIAYECKO-
TO JIMIIA, 3aMEHBI KPEIUTOPa WU JOJDKHUKA
B 00S3aTENILCTBE, a TAKKE B JPYTHX CIIydasx
3aMeHbI JIMIA B OTHOIICHWSX, MO KOTOPBIM
BO3HHUK CIIOp, CyJI TIPHBJIEKAET K Y4acTHIO B
JieNie  TIpaBONPEEMHUKA  COOTBETCTBYFOLLEH
CTOPOHBI WM TPEThE JIMLIO Ha JTFO00H CTa MK
IPXIAHCKOIO IpoLieccay [4].

Kpome Ttoro, cr. 25 VIIK VYkpaunsl
YCTaHABJIMBAET, YTO «B CIIy4ae CMEPTH MK
00bsIBIECHUS (DH3UYECKOTO JIMLA YMEPILHM,
NPEKpalleHus CyObeKTa XO3AHCTBOBAHUS
IyTEM PEOpraHMu3aluM (CIHSHUSA, HPHCO-
CIMHEHWS, pa3JeleHus], PeoOpa3oBaHus),
3aMEHBI KpeUTOpa WM JOJDKHHUKA B 00s-
3aTeNIbCTBE, @ TAKKe B JIPYTHX CIydasx
3aMeHBbI JINIA B OTHOLICHHUSX, TT0 KOTOPBHIM

BO3HHK CIIOD, Cy/l IIPUOOIIAET K y4acTUIO B
JieNie  TIPaBOIPEEMHHUKA COOTBETCTBYIONIEH
CTOpPOHBI WJIM TPETHETO JIMLIA Ha JII000H cTa-
mu cyaebHoro mpoueccay [9]. Takum 00-
pa3oM, BHJIHO, 4TO B 3TOH cepe 3akoHOna-
TEJBCTBO JIOJDKHO OBITh YHU(DHILIPOBAHO.

[losTomMy mpeanaraeM  JONOIHUTH
ct. 61 YIIK YkpauHbI CIIEIyONmM Coep-
kanueM: «1. B ciaydae cmeprn Qusmde-
CKOTO JIHI[a, KOTOPOE BIIpaBe MPEAbSBHUTH
TPKAAHCKUI UCK B XOJIE YTOJIOBHOTO Cy-
JIOTIPOU3BOJICTBA, IIPaBO Ha IPEAbSBICHUE
TPKAAHCKOTO MCKA MEPEXOIHUT K OIM3KUM
POZICTBEHHUKAM HIIM YIEHAM CEMbH TaKOIro
JIMILIA, a B CJIyYae JIMKBUAALMU WK Peopra-
HM3aLMH FOPUMYECKOTO JIMLIA — K €€ IPaBO-
HPECMHHKY.

2. Ecrm B pesynbrare yroioBHOTO
MpaBOHAPYIIEHNsI HAaHECEH ymepo 3acTpa-
XOBaHHOMY HMMYLIECTBY, TIPaBO Ha TPEIb-
SIBJICHUE TPKIAHCKOTO MCKA TIEPEXOANT K
CTPaxOBILHIKY.

3. 3aMeHa JHWIa TPaKIAHCKOTO HCTHA
MOXET UMEeTh MECTO JI0 Hadajia cyneOHOro
pa3OuparenbCTBa.

4. lokyMeHTBI 00 yCTyIIKe MpaB rpax-
JTAHCKOTO MCTIIA IOJDKHBI OBITH IIpeCTaBIIe-
HbI IO Ha4aJia CyleOHOTo pa3OoupaTenbeTBa
Jena.

5. Ecnm 3aMeHa Tpa)KIaHCKOTO HCTIA
MPOM30IILIA /10 Hadajia cyneOHoro pazoupa-
TeJIBCTBA U €CITH B OpraH J0CYAeOHOTO Cllen-
CTBUSI, CY/ TIOJIaHbI JIOKyMEHTBI 00 YCTYIIKe
npaBa TpeOOBaHMsA, OpraH AOCYNEOHOTO
CIIENICTBHS, CyIl 00sI3aH BBIHECTH MTOCTAHOB-
JICHHE O 3aMEHE TPAXKIAHCKOTO HCTLAY.

ITpoGneMHBIM OcTaeTCs BOIPOC O BO3-
MOXHOCTH BO3MEILEHHS Bpena HecoBep-
HIeHHONeTHUMH Jnuamu. [lo cMeicy 4. 2
ct. 128 VIIK YkpauHbl rpaxaaHCKUi HCK
MOXET OBITh NPE/BSBICH K MOZI03PEBAEMO-
My, OOBUHSEMOMY WX K (PU3HYECKOMY WM
IOPUITYECKOMY JIHITY, KOTOpOE IO 3aKOHY
HECEeT TPaKIAHCKYI0 OTBETCTBEHHOCTH 3a
Bpel, NPUYUHCHHBIA JEHCTBHAMHU IOJ0-
3peBaeMOro, OOBHHSEMOIO I HEBMEHSIC-
MOTO JIMI[a, COBEpPIIMBIIErO OOIIECTBEHHO
oracHoe JesHue. Takum o0pasoM, UcXoms
n3 HopM YIIK Vkpaunsel, npeacrasnsercs,
YTO rPaKIAHCKUH UCK MOMKET OBbITh TIPe/lb-
SBIICH 110 YTOJOBHBIM IIPOM3BOICTBAM I10
NPUMEHEHHUIO TIPUHYJUTENBHBIX MEp BOC-
MHUTATEIEHOTO XapaKTepa TOJIBKO B OTHOLIIE-
HHH JIUL], KOTOpPBIE YKe JJOCTUIIA BO3pacTa,
C KOTOpPOTO HAaCTyIaeT YroJOBHas OTBET-
CTBEHHOCTb, ITOCKOJIbKY TaKue JIHIa (B BO3-
pacre ot 14 o 16 mer) MoryT OBITH 1OzIO-
3pEBacMbIMI/OOBHHICMBIMH B OIpPE/ICIICH-
HOIi KaTeropuu Jel (SBISIFOTCS CyObeKTaMu
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npecTyIuieHus ). B cBoto ouepenp, BO3ZMOX-
HOCTb TPENBSBIEHUS] TPAXJAHCKOTO HCKa
B YTOJIOBHBIX MpoLeccax Mo MPUMEHEHUIO
Mep BOCHMTATENBHOIO XapakTepa B OTHO-
LIEHUH MAJOJETHUX JIUL, HE JOCTHUIIIHX
BO3pACTa, C KOTOPOIO HACTYIAET YTOJIOBHAS
orBercTBeHHOCTH (0T 11 net 1o 14/16 ner),
BOOOI1IE HE TIPEyCMOTPEHA 3aKOHOIATeIeM
[10, c. 15]. Craresimu 1178, 1179 I'K Vkpa-
WHBI YCTAQHOBJICHO, YTO Bpel, IPUYHHEH-
HBII MaJIOJIETHUM JIUIIOM (HE JOCTHITIIAM
14 ner), BO3MEMIAETCS €ro POIUTEISIMH
(YCHIHOBHTEISIMH), OTIEKyHOM WJIH JAPYTUM
(bU3MYECKUM JIMIIOM, KOTOPOE Ha IIPAaBOBBIX
OCHOBAaHMSX OCYILIECTBISIET BOCIIUTaHUE
MaJIOJIETHETO JIMIIA; YIPEXKIECHUEM 3[paBO-
OXpaHEHHUs], IPYTUM YUPEKACHUEM I JIU-
1IOM, KOTOPO€ 00513aHO OCYIIECTBIISITH HAMl-
30p 32 MaJIOJIETHUM JIMILIOM FJIH KOTOPOE TI0
3aKOHY OCYILECTBIISIET B OTHOILEHUH MaJIO-
nerHero (yHkimu onexyHa. Hecosepruen-
HoneTHHH (B Bo3pacte ot 14 no 18 ner) or-
BeJaeT 3a MPUIMHEHHBIH M Bpe]] CaMOCTO-
ATEJIbHO Ha OOIIMX OCHOBaHMWAX. B cirydae
OTCYTCTBHSI Y HECOBEPILIEHHOJIETHETO JIMIA
HMYILECTBA, AOCTATOYHOIO Il BO3MELle-
HUs NPUYMHEHHOTO UM Bpela, 3TOT Bpeq
BO3MEIIACTCS B J0J€, KOTOPOI HE XBaTaer,
WIM B TOJHOM OOBEME €ro pPOIUTEISIMU
(ycpHOBHTETSIMH ) WK TIorieunTeneM. Eciu
HECOBEPIICHHOJIETHUM HAXOMMICS B 3aBe-
JEHUH, KOTOPOE I10 3aKOHY OCYILECTBIISIET
OTHOCHTEJIBHO Hero (hyHKIUHU ONEKyHa, 3TO
yUpeXIeHHEe 0053aHO BO3MECTHTH IIPUUH-
HeHHbIA ymep6. To ecTs HecMOTpst Ha To,
YTO YTOJIOBHBIM MPOLECCYaIbHBIM 3aKOHOM
NIPEyCMOTPEHO TIPUMEHEHHUE K HECOBEp-
LIEHHONETHUM JHIaM oT 11 ner npuHyau-
TEIbHBIX MEP BOCIIMTATENBHOTO XapaKTepa,
3aKOHOZIATENb HE IPELyCMOTPEN BO3MOX-
HOCTU TIPEIbSIBICHUS TPaXKIaHCKOTO HCKa
B YTOJIOBHOM IIPOM3BOJCTBE K JIULIAM, KOTO-
PpbIe HECYT rPaXkKIaHCKYIO OTBETCTBEHHOCTh
3a AEHCTBHS HECOBEPIICHHONECTHUX. Y4H-
TBIBasl 3TO, liesiecooOpa3Ho ObUIO ObI BHe-
cti u3meHeHus B cT. 128 VIIK Vkpauns! n
BKJIIOUHTH B ITEPEYEHB JIUI], KOTOPHIE MOTYT
OBbITh TPAXKIAHCKUMH OTBETUHKAMH JIHLI,
KOTOpbIE B CHJIy 3aKOHAa HECYT TpaKIaH-
CKYIO OTBETCTBEHHOCTb 32 BpeJl, IPUUHHEH-
HBI OOLIECTBEHHO ONACHBIMH JICSHUSIMU
HECOBEPILCHHONETHUX JIUL, KaK 3TO Tpea-
yemotpeso c1.1178, 1179 T'K Ykpaunst.
BbiBoabl. IlogpIToxkuBas BbINICU3IIO-
JKEHHOE, MOJKHO CJIeJIaTh BBIBOZ, YTO WH-
CTUTYT BO3MEIIECHHS (KOMITCHCAIINHN) BPEa,
MIPUYMHEHHOTO  YTOJIOBHBIM — IIPaBOHApy-
[IeHHEeM, TPEIYCMOTPEHHBIA JEeHCTBYIO-
oM YIIK YkpanHbl, X0TA ¥ 3HAYUTENBEHO
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YCOBEpLIEHCTBOBaH 10 cpaBHeHuto ¢ YIIK
Vipaunsl 1960 ., oHaKo TpeOyeT perieHust
MHOTUX HPOLIEIYPHBIX BOIIPOCOB.
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HUCITOJIB3OBAHUME 3AKJ/IIOYEHUSA OKCIIEPTA
KAK CPEJACTBA JOKA3BIBAHUA
11O AEJIAM Ob YCTAHOBJIEHUH OTIHOBCTBA

Tarbsina CYIIPYH,
couckarels kKadeapsl rpaXIaHCKOTO MpaBa U Mpoiecca
XapbKOBCKOTO HAIIMOHAJIFHOTO YHUBEPCUTETA BHYTPEHHHX JEIT

Summary

Based on the analysis of judicial practice in cases of recognition or contesting
paternity the author has researched the value of expert opinion as a mean of proving. The
features of expert opinion’s evaluation by the court, while considering such cases, have
been revealed. The author argues that probation value of expert opinion is determined
by objective qualities that is, by validity, completeness and credibility. It is also noted
that the admission of the expert opinion as a source of evidence oblige the court to draw
attention to the expert’s personality, to assess his qualification, to establish the presence
or personal interest and other data. It is summed up that although opinion has no pre-
set value for the court and evaluated in conjunction with other evidence, it is crucial,
because the object of proving in these cases has a biological nature; and circumstances
of the case, which referred by the parties to justify their claims, is not obvious.

Key words: expert opinion, contesting of paternity, recognition of paternity,
forensic expertise, evidence, proving, assessment of evidence by the court, admissibility
of evidence, relevance of evidence, reliability of evidence.

AHHOTANAAA

B crarbe Ha ocHOBaHMM aHaNM3a Cy[eOHOH MPAKTHKH IO JA€TaM O MPU3HAHUH U
OCMapuBaHUU OTIIOBCTBA UCCIEAYETCsl 3HAYCHUE 3AKIIIOUCHHS JKCIEpTa KaK CpPelcTBa
JTOKa3bIBaHUs. ABTOPOM PacKpBIBAIOTCS OCOOCHHOCTH OLEHKH 3aKJIIOYEHHS JKCIepTa
CYJIOM TIPH PAaCCMOTPEHHH TaKUX JIeN. B cTarhe Jeraercs BBIBOJ, UTO XOTS 3aKIIFOUCHUE
JKCIIepTa He UMEET AJIsI Cy/a 3apaHee yCTAaHOBJICHHOTO 3HAYCHHsS M OL[CHUBACTCS UM B
COBOKYITHOCTH C JIPyTUMH JIOKa3aTelIbCTBAMH, B TJAHHOM CIIydae OHO MMEeT pellaromiee
3HaYeHHE, IIOCKOJIBKY MPEAMET TOKAa3bIBAHUS 110 YKA3aHHBIM JleflaM UMeeT OMOJIoTHye-
CKYIO TIPUPOMY U OOCTOSITENBCTBA Jelia, Ha KOTOPBIE CCBUIAIOTCS CTOPOHBI B 000CHOBA-
HUM CBOUX UCKOBBIX TPEOOBaHUIA, HE SIBISIOTCS OYEBUIHBIMU.

KutroueBbie cj10Ba: 3aKIIIOYCHUE YKCTIEPTA, OCIIApUBAHIE OTIIOBCTBA, IPU3HAHKE OT-
LIOBCTBA, CyIeOHast IKCIepTH3a, 0Ka3aTebCTBa, TOKa3bIBAHUE, OIICHKA I0KA3aTeIbCTB
CYIIOM, JOITYCTHMOCTB JI0Ka3aTeIbCTB, JOCTOBEPHOCTH JIOKa3aTeIbCTB.

]:[OCTaHOBKa npodiembl. AHa-
U3 CcyneOHOW MPaKTUKU CBUJIC-
TEJILCTBYET, YTO fejla 00 yCTaHOBICHHUU
OTILIOBCTBA SIBISIFOTCSL ZIOBOJIBHO PAaCIIPO-
CTPAHCHHOM KaTErOpHEH TIpa)XIaHCKUX
CIIOpOB. YCTAaHOBJICHHWE OTIIOBCTBA 10
PCIICHUIO Cyla MPOU3BOAUTCS IPH HAJHU-
YU CIIOpPa OTHOCHTEIBHO JIHIA, CUUTAIO-
mierocst oTIoM pedenka. CHTyarun, Koraa
OTILIOBCTBO YCTaHABIMBACTCS B CyneOHOM
MOpsAAKE, UMEIOT MECTO, KOrla MyXX4YHHa
He Ipu3HaeT ceds OTLOM peOeHKa, U Ha-
000pOT, KOrJa MYXYHHA CYHUTAeT cebst
OTIIOM peOeHKa, HO ATOT (aKT OCIapuBa-
ercst. CormacHo 4. 2 cT. 128 CewmeliHoro
xozpekca Ykpaunsl (nanee — CK Ykpanssr)
OCHOBaHHEM JUIsi NMPHU3HAHHS OTLOBCTBA
SIBJISIOTCS JIFOObIe (paKTHYECKUE TaHHBIE,
MOATBEPKIAMOLINE TIPOHCXOKACHHUE pe-
OCHKa OT OIpPEIeNICHHOTO JINIa, coOpaH-
HbIE B COOTBETCTBHHM C [ pakIaHCKUM
IPOLIECCYANIbHBIM ~ KOJIEKCOM  YKPauHbI
(Hamee — I'TIK Ykpaunsl). Heobxoxpnmo

ormerutb, uto CK VKpausel, BCTynuB-
mmid B cury ¢ 01.01.2004 ., namennn
MOPSANOK CYeOHOTO yCTaHOBJIEHHS IPO-
UCXOXKICHHA peOeHKa, POXKAECHHOIO BHE
Opaka. B npeamer nokasbiBaHus 1O 1es1aM
00 yCTaHOBJICHHH OTILIOBCTBA BKJIFOYEHA
HEOOXOJMMOCTh yCTAHOBJICHHSI 00CTOS-
TENBCTBA, C KOTOPBHIM 3aKOH CBS3BIBAET
IOPUMYECKOE ITOCIEICTBHE, IPOUCXOXK-
JeHre pebeHKa OT ONpEAETICHHOTO JINMA,
TO €CTh HAJIM9HE KPOBHOTO POJCTBA C JIH-
1I0M, KOTOPOTO MaTh WJIM OH CaM CUHTaeT
OTLIOM peOeHKa.

Uro kacaeTcs CBENEHH, MOATBEPXK-
JIAIOMNX TIPOUCXOXKJICHHE peOeHKa OT
OIIPE/ICJICHHOIO JINIA, COOPAHHBIX B CO-
orBerctBuM ¢ ['TIK Ykpaunsl, To OHE MO-
I'YT MOATBEPKIAThCSA PA3INYHBIMU CpElI-
CTBaMM JOKa3bIBaHMs. JlOKa3arenbcTBa
MIPEAOCTABIISIIOTCS. HAa Hadalax CoCTs3a-
TENIBHOCTH, W KaXKJas CTOpOHa o0s3aHa
JIOKa3aTh T€ 0OCTOSTEIHCTBA, HA KOTOPHIE
OHa CCBUIAeTCs Kak Ha 000CHOBaHNE CBO-



ux TpeboBaHuii u Bo3paxkeHuit. Cyq owe-

HUBAeT MPEJOCTABICHHBIE CTOPOHAMH
JIOKa3aTeJIbCTBA [0 CBOEMY BHYTPEHHEMY
yoexxaenuto. Hu ofiHO 10Ka3aTebCTBO He
HUMeeT I Cy[a Hamepes yCTaHOBJIEHHO-
ro 3HadeHus. Takue MOJIOKEHHS TIpak-
JTAaHCKO-TIPOLIECCYaTIbHOTO IIPaBa HEPEIKO
MIPOTUBOPEYAT HHTEPECAM CTOPOH B CIIO-
pax 00 OTIOBCTBE, MOCKOJIBKY MaTepH-
AIBHO-TIPABOBOW  (aKT TIPOMCXOMKICHHS
peOCHKa CONEpXHUT CIIeIMalIbHbBIe 3JIe-
MEHTBI, KOTOpPBIE MOTYT OBITh OIIEHEHBI
Kak OMOJIOTHYECKHE U KOTOPbIe TPaIHIIU-
OHHBIMHU JIOKa3aTeJIbCTBAMU, HANpuMep,
MOJTY4EHHBIMU U3 TOSICHEHHIA CTOPOH, TI0-
Ka3aHWH CBUETENICH, IMCbMCHHBIX JOKa-
3aTeNbCTB, YCTAHOBUTH KpailHe CIIOXKHO.
BriBox skcmepra B TakoM cirydae SIBISET-
cs1 HeOOXOANMBIM JT0Ka3aTeIbCTBOM, XOTSI
CyIl M OLICHHBACT €r0 B COOTBETCTBHH C
OOIINMHU TIPaBIIIAMH.

AKTyaJIbHOCTh 1aHHOii NMpod/1eMbl.
[IprHMIMas BO BHMMaHWE BaXHOCTH 3a-
KITIOYESHHST SKCIIEPTOB KaK CPEACTBA JOKa-
3bIBaHUS, MTPOOIEMBI UCIIOIH30BAHHS €TI0
B TpakJaHCKOM TMpolecce Bcerga ObLIH
B IIGHTpe BHUMaHUs ydeHbix. OOriereo-
PETUYECKUM TIOJIOKEHUSIM [TPUMEHEHHSI
CHOENHUANBHBIX 3HAHUH B TIPAXKIAHCKOM
CYIIOTIPOM3BOACTBE YAETSIM BHUMAHUE
M.M. boponun, A.I. laBtsH, B.A. Kpoii-
top, JL.U. Jlunyamsmmm, T.B. Caxnosa,
M.K. Tpeymmnuxos u gpyrue. OqHako Bo-
MIPOC 3HAUCHMS 3AKITIOUYEHUs HKCIIepTa B
cropax 00 OTIIOBCTBE B HAYYHOW JIHTEpa-
Type 10 TPaXKITaHCKOMY IPOIeCCyaIbHO-
My IIpaBy HCCIIEIOBAaH HENOCTAaTOYHO. Bee
WHBIE BOMPOCHI, CBS3aHHBIC C HA3HAYCHU-
€M U MPOBEICHUEM KCIIEPTU3BI 110 ellaM
00 YCTaHOBJICHUU OTIIOBCTBA, BBIXOIST
3a Mpeenbl 3TOr0 KCCIEIOBAaHUS H CO-
CTaBISIIOT NEPCHEKTUBHBIC HAIPABICHUS
JaNbHEHIINX HayuHBIX Pa3padoToOK.

Leablo cratbu SBISETCS ONpeaesne-
HUE 3HA4YCHUS 3aKIIOYSHHUS JKCIIEepTa I0
niesiaM 00 yCTaHOBJIGHHUH OTI[OBCTBA U pa3-
paboTka peKOMEHIalWii OTHOCHUTEIHLHO
BO3MO)KHOCTH YCTpPaHEHHs IPOTHBOpE-
YU MEXIY 3aKOHOIATEIbHBIMH IOJIOXKe-
HUSIMH, 3aKPEIUISIOIUMH BO3MOXXHOCTb
Ha3HAYCHUsI M MPOBEICHUS DKCICPTH3HI,
U MHTEepPECaMHU CTOPOH IO 3TOM KaTeropuu
TpaXIaHCKUX el

H3no:xeHne 0CHOBHOIO MaTepuaJa.
TpamguuuoHHO CHOpPEI 00 OTLIOBCTBE IO
3aKOHOJATENECTBY YKPAWHBI 3aKIII0YarOT-
Cs1 WJTH B €TO IPU3HAHNY (TIPH OTCYTCTBUH
o01Iero 3asiBICHUS KEHIIUHBI 1 MY>KIH-
HBI, KOTOpBIE HE COCTOST B Opake (cT. 128

CK VYkpauHbl), 110 3asBICHHIO JIMIA, KO-
TOpOE CYUTAET ce0s OTIOM peOeHKa, pOK-
JICHHOTO JKEHII[MHON, KOTOpasi B MOMEHT
3auaThs WIM POXKAEHHS peOeHKa cocTo-
sa B Opake ¢ JpyruM MY>KYMHOM, €CIu
ee MyJK 3amucaH oTioM pebeHka (ct. 129
CK VYkpauHsl), Win B €ro OClapuBaHuU —
€CNIM JIMIO 3allHCaHO OTIOM peOeHKa B
COOTBETCTBHM cO cT. 122, 124, 126 CK
(ct. 136, 138 CK Ykpaunsr).

Ilpy mnpu3HAHUM OTHOBCTBA IIpEA-
METOM JIOKa3bIBaHUs SBISETCS HaJIM4Ke
KPOBHOTO POJICTBA MEXIY MYXYMHOH M
peOeHKOM, a TIpH ero OCHApUBaHUM — OT-
CYTCTBHE KPOBHOT'O POJICTBA MEXKILY MYXK-
YHHOMW, KOTOPBIN 3aMHCaH OTIOM peOeHKa,
U peOCHKOM.

OcHoOBaHUEM IS IPU3HAHUS OTI[OB-
CTBa MOTYT OBITh JIIOOBIC CBEJICHUS, KO-
TOpBIE TOATBEPKAAIOT MHPOHCXOKICHHE
peOCHKa OT OMpEeneNeHHOTO JHHa. OTO
TIOJIOKEHNE CONEpXHTCS B 4. 2 cT. 128
CK VYkpanHBI, OIHaKO €CTh OCHOBaHHS
CUMTAaTh, YTO OHO TAKXKE JIOJDKHO PacIpo-
CTPAHATHCS U Ha CIIy4aH OCIIapHBaHUS OT-
IIOBCTBA, @ HE TOJILKO Ha CJIy4au ero npu-
3HAHUS, TOCKOJIBKY Jie1a 00 OcrlapuBaHUK
OTIIOBCTBAa TaKXE PpacCMaTpPHBAIOTCS B
HOPSAKE UCKOBOTO TPXKIAHCKOTO TPOM3-
BOJICTBA, @ HOPMBI OTHOCHUTENIBEHO CPEJICTB
JTOKa3bIBAaHUS SIBISAIOTCS OOIMMH IS
BCEX TAKHX JIEI.

B cootBerctBuu ¢ 4. 2 ct. 57 HIIK
VYKpauHBbI, CBEAEHUsI, KOTOPHIE yIOCTOBE-
PSIIOT TIPOHMCXOXKIeHNE peOeHKa OT orpe-
JIEJICHHOTO JIMIA, YCTaHABIMBAIOTCSH Ha
OCHOBaHHUM: MOSCHEHUI CTOPOH, TPEThUX
JIML, UX NpeJCcTaBUTENeH, TOMPOLIEHHBIX
KaK CBHUICTEIH; IOKA3aHHMKM CBUJICTEIICH;
MHCHMEHHBIX JI0KA3aTebCTB; BELIECTBEH-
HBIX JIOKa3aTeNIbCTB, B YACTHOCTH 3BYKO-
Y BU/IE03AMNCEH; 3aKIIIOUEHUN SKCIIEPTOB.
OpHako BOIPOCH! IPOUCXOKICHUS peOeH-
Ka TECHO CBSI3aHBI C TAMHOH JTUMYHOM KU3-
HY JKSHIIIWHBI M MY>KYUHBI, U TaKHe Cpel-
CTBa JOKa3bIBaHMs, KaK ITOKAa3aHUs CBU-
neTenell, MHChMEHHBIE J0Ka3aTellbCTBa,
3ByKO- W BHJCO3AIKMCH IPENOCTaBUTh
10 3TOH KaTeropMu JIell OYEeHb CIIOXKHO.
B cBs3M ¢ 3TUM BO3HHMKAaeT MOTPEOHOCTH
B NPUMEHEHHHU CIICLMAJIBHBIX 3HAHUH B
(dhopme cyneOHOIt IKCTIEPTH3BI IS pellie-
HHS BONIPOCA O HAJIWYUH WK OTCYTCTBHU
KPOBHOTO POJICTBA MEXIY DPEOCHKOM H
MYKUYUHOMU.

B coorserctBun co cr. 1 3akona
Vikpanusl «O cyneOHOH IKCIIEpTH3E» OT
25.02.1994 r. cyneOHas dKcIiepTu3a — 310
HCCIIeJOBAaHHE DKCIIEPTOM Ha OCHOBAaHUH
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CIICLMAJIBHBIX 3HAHMH MaTepHalbHBIX
O0OBEKTOB, SBJICHUH M NPOLIECCOB, KOTO-
pbie comepxar uHpopmanuio 06 06cTo-
STENILCTBAX JleNld, KOTOPOE HAXOIUTCS B
MIPOU3BOICTBE OPTaHOB J10CYIeOHOTO pac-
crnenoBaHus WK cyaa. OHa U3 Bcex BHJIOB
CIICLMABHBIX 3HAHMH, KOTOPHIE MOTYT
OBITh NPUMEHEHBI BO BpeMs CyneOHOro
pPaccCMOTPEHHUS IPaXKTAHCKOTO JIeIa, 3aHHU-
MaeT 0COOCHHO BaKHOE MECTO, MOCKOJIb-
Ky (akTHYeCKHue JaHHBIC, MOTyYCHHBIC
10 pes3yabTataM CcyneOHOH 3KCIepTH3b
U U3JIOKEHHBIE B €€ 3aKJIIOYCHHH, MOTYT
HUMETh CyLIECTBEHHOE 3Ha4eHHe I Ipa-
BUJIBHOTO perieHus aena [3, c. 115].

B coorBerctBum co ct. 143 MIIK
VKpauHBl 3KCIEPTH3a Ha3HA4YaeTcsl M0
3asBJICHUIO CTOPOH, KOTOPBIC y4aCTBYIOT
B jenie. B ciyuae, korma HE0OOXOOUMOCTb
SKCIIEPTHOTO BBIBOZA OO0ycIOBIEHa 00-
CTOSITEICTBAMH, H3JIOKCHHBIMU B HCKO-
BOM 3asIBIICHUH, CY/Ibs IOJDKCH HA3HAYUTh
IKCIIEPTU3Y, KaK MPABUIIO, TIPH MOATOTOB-
Ke Jiena K CcynaeOHOMy pacCMOTpPEHHIO,
YUHUTBIBas MPU 3TOM MHEHHE JIHI, KOTO-
pble y4acTByloT B aene. Eciu Bompoc o
HEOOXOIMMOCTH Ha3HAYCHUs SKCIIepPTHU-
3bl BO3HUKHET BO BpeMsi CyAeOHOro pac-
CMOTpEHHMS Jief1a, Cyy HEoOXOJUMO BbI-
SICHUTh BO3MOJKHOCTH IIPOBEJICHUS €€ B
CyIeOHOM 3acellaHHU U BBI3BAaTh TOTO e
9KCIIepTa, KOTOPBIH MPOBOAMI IKCIIEPTH-
3y, & €CII AKCIEPTH3a HE MPOBOIUIACH —
JpYroe IO C HEOOXOOUMBIMH CIICIIHU-
QJIbHBIMHU 3HAHUSIMH.

K cyne6GHbIM 3KCmIEpTH3aM, KOTOpbIE
Yalie BCero NPOBOASATCS BO BpeMs pellie-
HUSL CIIOPOB 00 OTIIOBCTBE, NIPUHAIJIEKAT
9KCIIepTU3a KPOBHU, JAPYTHX BBIIEICHUH
yejgoBeka M TeHeTnueckas. OcoOeHHo-
CTAMM TIPOBEJCHHS 3THX BHIOB JKCHEp-
TH3 SBJISCTCS, BO-IIEPBBIX, TO, YTO OHH HE
MOTYT MIPOBOJMTHCS HETIOCPEACTBEHHO B
3aje CyneOHOTro 3acemaHHsl, IOCKOJIBKY
UX TpoBeAcHHE TpPeOyeT IOMOJIHUTEIb-
HOTrO 00OpYIOBaHUS U MarepuaioB. Bo-
BTOPBIX, JJIS X MPOBEICHHUS CY/I JOJKEH
OIIpEe/IeNIUTh OOBEKTHl M MaTepHalIbl, KO-
TOpbIE TIO[JISKAT HAIPABJICHUIO HA BKC-
NIePTU3Y, ¥ PEIIUTh BOIIPOC 00 0TOOpaHuH
COOTBETCTBYIOIIUX 00Pa3IOB.

OO0pa3upl, HEOOXOMUMBIC s JKC-
MIEPTHOTO HCCJIE0BAHUS, — 3TO JIOCTO-
BEPHO MpPUHAIJICKAIINE ONPENeTICHHOMY
JMIYy 00pa3sipl MouepKa, OTIEYaTKU Mallb-
LIeB pyK, CTynHEH, 00yBH, CIETIKH 3y00B,
poObI KPOBH, CIIOHBI U JPYroe, YTO HC-
MOJB3YIOT KaK CPaBHUTENbHBIC MarepHa-
JIBI TIPU SKCIIEPTHOM HCCIICIOBAHUH PYKO-
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nicei, JOKyMEHTOB, IIPEIMETOB CO Clle-
JIaMH PYK, HOT, 3y0OB M IpyrHX 0OBEKTOB.

Bonpoc 006 orobpanuu 00pa3ioB
AQHATOMMYECKUX MaTepHalioB YeJOBEeKa B
Jefax O MPU3HAHWM M OCIApUBAHHU OT-
LIOBCTBA MPEACTABIISICT HEKOTOPYIO TPY.I-
HOCTB, ITOCKOJIbKY, C OTHOW CTOpPOHBI, OH
CBSI3aH C BOJIEBBIM ITOBEZICHHUEM UEIIOBEKA,
KOTOPOE MOKET OBITh HAIpaBJICHO KaK Ha
MPEAOCTaBICHNE TaKUX OOpas3IoB, TaK U
Ha YKJIOHEHHE OT HX INPEJOCTaBICHHUS, a
C IpYroit — He SIBJIAETCS PEIICHHBIM IIpo-
LIECCYaJIbHBIM 3aKOHO/IaTeIILCTBOM.

OpHo#l W3 rapaHTHil npenynpexne-
HUS YKJIOHEHHUS OT NPENOCTaBICHUS 00-
Pa3LoB A1 SKCIEPTHOIO UCCIICA0BAHUS B
criopax 00 OTIIOBCTBE SIBISIETCS MOJIOXKE-
Hue ctr. 146 HIIK VYkpaunsl. B coorBer-
CTBHMH C HEW B Cllydyae YKJIOHCHUS JIHILIA,
KOTOpOE y4acTByeT B Jejie, OT Ipero-
CTaBJICHMS SKCIEpTaM HEOOXOIMMBIX Ma-
TEPHAJIOB, JIOKYMEHTOB MM OT JIPyroro
ydacTusi B JKCIlepTH3e, eciau 0e3 3Toro
IIPOBECTU AKCIEPTH3Y HEBO3MOXKHO, CY,
B 3aBUCHMOCTH OT TOTO, KTO U3 3THX JIUIL
YKIJIOHSI€TCS, a TaKXkKe — Kakoe Ui HHX
9Ta JKCIEPTU3a UMEET 3HAYCHHE, MOXKET
NPU3HATh (AKT, 171 BBIICHEHUS] KOTOPOTO
9KcrepTu3a Oblla Ha3HA4YeHa, WIN OTKa-
3aTh B €r0 NPU3HAaHHHU. B ciyyae ykioHe-
HUSI OTBETYHKA OT MPOBEICHHS CyaeOHO-
Ouoornyeckoit (CyneOHO-TeHETHIECKOH )
SKCIIEPTHU3HI B [ieflaX O IPU3HAHUH OTIOB-
CTBa, MaTEPHHCTBA CyJ UMEET MPaBO BHI-
HECTH pelIeHHEe O MPUHYAUTEIEHOM IPH-
BOJIE Ha NPOBEAEHNE TAKOH IKCIIEPTU3BI.

W3 Ha3BaHHBIX TIOJNIOKEHHH CIETy-
€T, 4TO Cyl MOXeT Npu3HaTh (aKT, Uit
BBISICHEHHSI KOTOPOTO 3KCIEpTH3a Oblia
Ha3Ha4YeHa, WIK OTKa3aTh B €ro IpH3HA-
HHUM B Clly4yae YKJIOHEHHUS JIMIA, KOTOPOe
NPUHUMAET y4acTHEe B Jieie, OT IOfayuu
9KCIIepTaM HEOOXOMUMBIX MAaTepHajoB,
JOKYMEHTOB HJIM OT HHOTO YYacTHS B 3KC-
MepTu3e NpH HATMYUK  ONPEACICHHBIX
YCIIOBUI:

1) 6e3 mpemocTaBIeHUs JIMIIOM, TIPH-
HUMAIOLIMM y4acTue B JeNe, ONpeeseH-
HBIX MaTepHaJIoB JUIsl UCCIIEA0BAaHUS IIPO-
BECTH KCIEPTU3Y HEBO3MOXKHO;

2) ocCyIIeCTBIACTCS NPOBEICHUE HE
cynebHo-6uonorndeckor (cyaeGHO-reHe-
TUYECKOH ) 9KCIIEPTU3HI B JIeNIaX O PU3HA-
HHUH OTLIOBCTBA.

Taxum o0pa3zoM, 3aKOHOAATENb, BO-
MePBbBIX, AKIEHTUPYET BaXKHOCTh MPOBE-
IeHust cynebHo-6monorndeckoi (cyneo-
HO-TEHETUYECKOM) SKCIIEPTU3Bl B JeIax
O TIPU3HAaHUH OTIIOBCTBA, a BO-BTOPBIX,

CTaBUT pELICHUE Jefla O NPU3HAHUM OT-
LIOBCTBA B 3aBHCHUMOCTb OT BOJH OTBET-
YHMKa, KOTOPBHIM MJOKEH MpefaoCTaBUTh
CBOUl OMOJOrMYecKUd MaTephan Ha HC-
cienoBaHue sKenepTy. M, kak mokaseiBaeT
MIPAKTHKa, JINNA, KOTOPBIE 1€ CTBUTEIHHO
SIBISIIOTCSL POAWTENSIMH peOeHKa, d9acTo
MpHOEraroT K YKJIOHEHHIO OT IPOBEACHUS
9KCTIEPTHU3HI, HAIPABICHHONW Ha yCTaHOB-
JIHWE KPOBHOTO POJICTBA MEXIY HUMH U
peOSHKOM, 1 Cy/ OTKa3bIBAET >KEHITHMHAM
B MCKax O NPH3HAHMM OTLIOBCTBA 34 He-
JI0Ka3aHHOCTBIO0. C y4eToM Takoro I1oiuo-
KEHHMs BeIlllel CUMTaeM LienecooOpa3HbIM
4. 2 ct. 146 HIIK YkpauHbBI UCKIIOYUTH
o Herenecoobpasnoctu. Tem Gornee, 4TO
B TAaKUX Jelax NPUMEHEHHE NPHUHYAU-
TENBHOTO MPUBOAA HA IPOBEIECHUE HKC-
MIePTHU3HI TOYTH HE IPUMEHIETCS.

OKcnepT JaeT B MUCBMEHHOH (opme
CBOE MOTHBHPOBAHHOE 3AKJIIOYCHHUE, KOTO-
poe npusiaraeTcs K ety U oObsBIISIeTCS B
cyneOHOM 3acenaHuy. [lis pa3bscHEHHS 1
JIOTIOJIHEHUSI 3aKITIOUEHNS SKCIIEPTY MOTYT
OBbITh IOCTaBJIEHBI BOIIPOCHI — KaK CyIOM,
TaK U JIUIaMH, KOTOPBIE y4acTBYIOT B JIETIE.
W3noxeHHble TMCHbMEHHO U MOIHCAHHBIE
9KCIIEPTOM Pa3bSICHEHUS U JOMOIHEHUS K
3aKJTIOUEHHUIO TIPUIIATAIOTCS K JIITy.

3agadeit M MPOMEXYTOUHOH IENbI0
Cyza SIBISETCS OLCHKA 3aKJIIOYEHHS JKC-
mepra ¥ (akra, AN yCTAHOBJIEHHS KO-
Toporo ObUTa Ha3HadeHa OSKCIEPTH3aA.
B ropunnyeckoil nuteparype oTMedaer-
csl, 4TO 3aKJIIOYEHHE OJKCIepTa SBIsIeT-
Csl eIMHCTBOM (PAKTHYECKUX IAHHBIX H
BHeIIHe#d (opMbl UX BeIpakeHus. [Ipu
9TOM U (opMa, U CoIep)KaHHUe SBISAIOTCS
OJMHAKOBO Ba)XKHBIMHU IIPU OIPEAEICHUN
JIOKa3aTeIbHOM CHJIBI 3aKITIOYEHUS] IKC-
nepTtussl [5, c. 59-60].

B cootBercTBuu ¢ 1. 17 mocraHosie-
uHus Ilnenyma Bepxosnoro Cyma VYipa-
uHBl Ne 8 ot 30.05.1997 1. «O cynebHOI
JKCTIEpPTU3e B KPUMHHAIBHBIX M TpaXK-
JTAaHCKHX JIeJIax» IpHU IPOBEPKE U OIIEHKE
9KCIIEPTHOTO 3aKITIOUYEHUs Cy/] 00sI3aH BBI-
SICHUTb: COONIONEHBI JIN TpeOOBaHUS 3a-
KOHOZATENbCTBA NPH Ha3HAYEHHH U IIPO-
BEJICHUH SKCIIEPTH3bI; HEe OBLIO JIM 00CTO-
SITENIbCTB, KOTOPbIE UCKIIOYAIH y4acTHUE
JKCIIepTa B JeJIe; KOMIETEHTHOCTb JKC-
NepTa ¥ He BBIIIEJ JIU OH 33 TPAHHIIbI CBO-
HX TIOJIHOMOYUH; HOCTaTOYHOCTH MOAAH-
HBIX JKCIEPTy OOBEKTOB HCCIICIOBAHIS
MOJTHOTY BONPOCOB M MX COOTBETCTBHE
IpyruM  (haKTHYECKHM JaHHBIM; COIVIa-
COBaHHOCTh MEXIy HCCIEIOBaTEIbCKOI
YacThI0 M WTOTOBBIM 3aKJIIOYEHHEM IJKC-

TNEPTU3BI; 000CHOBAHHOCTD SKCIIEPTHOI'O
3aKJIIOYEHHUA U €r0 COINTaCOBAHHOCTHL C

JpyTUMH MaTepHaJaMu Jiena.

OcHOBaHHEM BO3HHUKHOBECHHUS MPABO-
OTHOUICHUH OTHOCHUTEIBHO IKCIEPTH-
3bl B TPAXJIAHCKOM IIPOLIECCE SBIISIOTCS
opuinueckre (HakThl — MpoLecCyalbHbIe
JIEACTBUSI, TIIABHBIM M3 KOTOPBIX SIBJISIETCSI
peleHne cyaa O Ha3Haue€HWH JKCIEepTH-
3b1. be3 3Toro qoKkyMeHTa BOZHUKHOBEHHE
YKa3aHHBIX TIPAaBOOTHOIIEHUH HEBO3MOX-
Ho. To ecTh BHE IpakJaHCKOTO IpoLec-
ca TOJyYHTh 3aKJIIOUYEHHE JKCIepTa Kak
cyneOHOe J0Ka3aTesIbCTBO B Jielie HEBO3-
MOXHO.

Bonee Toro, naxe aeiicTBus B paMKax
cymeOHOro mpoiecca, HO COBEPIUICHHBIE C
HapyIICHUEM TeX WIIM MHBIX HOPM O Ha-
3HAQYCHHM, IPOBEACHUU OSKCIIEPTU3Bl U
OIIEHKE JKCIIEPTa CyAOM, JINIIAIOT 3aKITIO-
YeHHEe OJKCIIepTa JIOKa3aTeIbHOW CHIIBI
[1, c. 27]. CooTBETCTBEHHO, 3aKIIOUCHUE
JKCIIepTa Kak CaMOCTOsITENIbHOE CyZieOHOe
JIOKa3aTeJIbCTBO MOXET OBITh TOJNIBKO pe-
3yJIBTaTOM CyAeOHOM IKCIIepTH3bI, Ha3HA-
YEHHOW U MPOBENIEHHOW B CTPOTOM COOT-
BETCTBUU C MPABUIIAMH MPOLIECCYATHLHOTO
3aKOHOJATENbCTBA. DKCIEPTHOE 3aKITIO-
YeHue, TI0JyYeHHOE BHE mpoliecca Jubo ¢
HapylIeHHEeM TpeOOBaHUI OTHOCHUTEIBHO
opMmer, cTaryca cymeOHOTO JOKa3aTelb-
CTBa HE ToyYaer [2, ¢. 35].

[lpr3Hanue 3aKTIOUYEHHS JKCIEpTa
HNCTOYHHKOM JIOKa3aTelbCTB OOs3bIBacT
cyn oOpamarb BHUMaHWE Ha JIMYHOCTD
9KCIIEpTa: OLEHUTHh €ro KBAIM(HKALUIO,
YCTaHOBUTh HaJW4YHe WJIH OTCYTCTBHE
JIUYHON 3aMHTEPECOBAHHOCTH W JPYrue
nanHble. OCHOBHBIE KPUTEPHHU, C TOYKH
3peHUs] KOMIETEHTHOCTH JKCIIepTa, CO-
CTOSIT B HCCIIEIOBAHMH BOTIPOCOB, TOCTaB-
JICHHBIX TepeJ SKCIepPTOM, U OTHECEHHE
UX K TeM I WHBIM O0JIacTsSM 3HAHUIA,
O3HAKOMJIEHHE C JaHHBIMH, KOTOPBIE Xa-
PaKTEepH3yIOT JKCIEePTa KaK CIIEIHaINCTa
B OIIpeeIeHHOH o0macTn 3HaHUH.

OrneHnBast 3aKITFOYESHUS SKCIIEPTa, CY.I
npu (GOPMUPOBAHUH BHYTPEHHETO yOeK-
NIEHHs1 OTIUPAETCsI HE TOJBKO Ha MH(opMa-
LU0, KOTOPYIO MOJTy4YaeT U3 3aKITIOUCHHS
JKCIEepTa, HO M HAa HAAEKHOCTH CaMOro
JKCIIEepTa KaK Ha MCTOYHHUK J0KAa3aTellb-
CTBa, ero MpoQecCHoHANIbHbIE CIeIHATb-
HbIE 3HAHHS, OPTAHU3ALUIO, COTPYIHUKOM
KOTOpO#l SIBISIETCSL DKCIEPT, M JApYyrHe
thakTophl. [yl OIEHMBAHUS 3aKITIOYCHUS
9KCTIEpTa CYIOM TaKKe BaXKHO ITOBEACHUE
9KcriepTa ¥ 00OCHOBAaHHE €ro IMO3HIIUH
OTHOCHTETIPHO HCCIIEYEMBIX BOIIPOCOB.



Ot QaKTOpsl MOTYT CKa3aThCs NpU He-
MOCPE/ICTBEHHOM O3HaKOMIICHUH CyAa ¢
BBIBOZIAMH KCIIEPTa, KOTOPbIE IaHbI UM B
3aKJIIOYEHUH WM BO BPeMs JJOIIPOca IKC-
nepra Cy[IoM WM JIMIaMH, Y4aCTBYIOIIH-
MH B jiene. TakuM 00pa3oM, Ha pesynbrar
OIIEHKH HKCIIEPTHOTO 3aKIIOYECHUS BIUSET
u muaHbi akrop [4, c. 34].
3aKioueHne IKCIepTa OICHUBACTCS
TaKkXKe C TOYKH 3PEHHs] TOTO, HE BBIIIET
T OH 32 pPaMKH CBOCH KOMIIETCHIIUH
[6, c. 61]. 1o aToMy OBOY OOpamniaeTr Ha
ce0st BHUMaHHE TIOJIOXKeHHe 4. 5 cT. 147
HIIK VYkpaunsl, B COOTBETCTBUU C KOTO-
PBIM, €CJIM DKCIIEPT BO BPEMSI IPOBENICHUS
9KCHEPTU3bl YCTAHOBUT OOCTOSITENIBCTBA,
UMEIOIIMe 3HaYeHHe JUIsl Jieia, O TOBO-
JIy KOTOPBIX €My He ObLIH 3aJjaHbl BOIIPO-
CBI, OH UMEET IIPaBO CBOU COOOpPaKEHUS
OTHOCHTETIPHO JTHUX OOCTOSTENHCTB H3-
Ananuzupyst
9TO TIOJIOKEHHE, CIIEAYEeT COIIACHUTHCS C
MHenueM K.Bb. PepxoBa, koTophlid cunTa-
€T, YTO, BBIXO/ 33 PaMKH HOCTABJICHHBIX
€My BOIIPOCOB, BKCIIEPT HE MOXET OIpe-
JIETIMTh IIpoliecCcyallbHOe 3HaYeHHue (axk-
TOB, KOTOpBIE HEe (PUTYPUPOBAIIH B BOIIPO-
cax skcneptu3pl. CaMoll BO3MOXKHOCTH
BBIXOZIa JKCIEpTa 3a PaMKH BOIIPOCOB,
KOTOpbIE €My OBbUIM MOCTaBJIEHBI, JOJK-
HO TMpeIIecTBOBaTh TpeOOBaHHE Cyra,
KOTOPBIH SIBISIETCSI OPTaHOM TIPaBOCYIHS
1 YTIOJTHOMOYEH YCTAaHABIMBATh TPAHHUIIBI
MpeaMeTa JOKa3bIBaHUS W ONpPEeNsITh
(hakTBI, KOTOpBIE MOTYT MMETh 3HAUECHUE
IUTS pelIeHus aeia no cytu [4, c. 31].

OueHuBast JIOCTaTOYHOCTh IIPEIO-
CTaBJICHHBIX SKCIEPTY OOBEKTOB HCCIIE0-
BaHUS, Ha HAIIl B3NS/, IPHOPUTET UMEET
HE CyJl, a CaM KCIIEPT, KOTOPbIH Ha3HAueH
Ul TIPOBENICHUSI SKCIEPTH3bL. JKCIEPT
KaKk JIMIO, BIAJCIONIee CHEeNUAIbHBIMHI
3HAHUSAMH, JIOJDKEH OICHUTh 00BeM 00-
pasIoB, HEOOXOAUMBIX JUISI SKCIEPTHOTO
HCCIIEIOBAHMS, C yUETOM H3BECTHOH eMy
METOJVKH MCCIIEJOBAaHMS elle O Hadaia
OCYILECTBIICHUS! COOTBETCTBYIOIINX HC-
CIIEZIOBAHUIA.

Jloka3zarenbHoe 3HAUCHHE 3aKIroYe-
HHUS DKCIEpTa OINpenesieTcsi 0ObeKTHB-
HBIMH Ka4yeCTBaMH, TO €CTb 0OOCHOBaH-
HOCTBIO, ITOJHOTOM U yOEIUTEIBbHOCTHIO.
OHO T0KHO OBITH HAIEKAIIUM 00pa3omM
MOTHBHPOBAHO, YTO SIBISETCS IPOLECCY-
aNbHOM rapaHTHEil ero 000CHOBaHHOCTH,
a 3TO, B CBOIO OYE€pe/b, FapaHTHUPYET €ro
JIOCTOBEPHOCTb.

Ecmm cyn He commaceH ¢ 3akirode-
HUEM JKCIepTa, OH UMEET MPaBO CBOUM

JIOXKUTb B 3aKIIFOYCHHU.

peLICHHEM Ha3HAYUTh JONOJIHUTEIbHYIO
WM TIOBTOPHYIO dKcriepTu3y. Hecormacue
Cyla C 3aKJIIOYEHHEM JKCIepTa JOJKHO
ObITh MOTHBUPOBAHO B pEIICHHH JHOO
MOCTAaHOBJICHHH.

Wrak, xoTs 3aKkmioueHHe 3KCIepra
JUISL cyla He SIBISeTCs 00s3aTeNIbHBIM U
OLIEHMBACTCS CYIOM IO IpaBWJIaM, ycTa-
HoBieHHBIM cT. 212 HIIK Ykpaunsl, B ne-
nax 00 yCTaHOBJICHWN WM OCIIapUBaHUU
OTIIOBCTBAa OHO MIMEET 0co0Oe 3Ha4YeHHe,
KOTOPOE MOXKET OBITh PEIIaIOIIUM ISl Ta-
kol kareropuu nesi. OHO COAEPIKUT JaH-
HBIE CIIEIHAJIBHOIO Xapakrepa, KOTOpPbIe
CaMbIM TECHBIM 00Pa30M CBSI3aHBI C IPE/I-
METOM [OKa3bIBaHHsI M HE MOXET ObITh
3aMEHEHO HUKAKHMH JPYTUMH CPENCTBa-
MH JOKa3bIBaHHsI, TIOCKOJIBKY OHU HE CO-
JIep>KaT AOCTAaTOYHO MH(pOPMAIMA. A 3TO
TpeOyeT MPIUMEHEHHUS CTIIaIbHBIX 3Ha-
HUH. YYUTHIBas 3TO, 0 HallleMy MHEHHUIO,
HEOOXOIMMO BHECTH U3MEHEHHS B CT. 145
HIIK VkpauHbl, TONOIHUB €€ 1. 4 Takoro
copepkanus: «Ha3zHaueHue SKCHEPTU3BI
SIBJSIETCST 00s13aTENBHBIM TaKXKe MO XOfa-
TalCTBY OJHOW W3 CTOpPOH, €CIH B Jele
HEOOXOAMMO YCTAaHOBHTh HAIMYHE HIIH
OTCYTCTBHE KPOBHOTO POICTBA MEXIY
MYXYHHOU U PEOCHKOMY.

BriBoabl. Criops! 00 OTIOBCTBE — 3TO
ocobast KaTeropust JieJ1, B KOTOpOH JocTa-
TOYHO YacTO KaK CPEICTBO JOKA3BIBAHUS
NPUMEHSETCS  3aKIIOYEHHE  OKCIIepTa.
B cuiy Toro, uto mpenMeT qoKa3bIBaHUS B
ITHX JleJlaX UMeeT OMOIOTHIECKYIO MpH-
pozy, 1 00CTOsITENbCTRA JieNa, Ha KOTOphIe
CCBUIAIOTCS CTOPOHBI Ui 00OCHOBaHHS
CBOMX HCKOBBIX TPeOOBaHUIi, HE SBIISIOT-
Csl OUCBHIHBIMH, 3aKJIOUYEHHE JKCIepTa
3[IeCh UMEET pellarolee 3HAYCHHUE.
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OCYIIECTBJIEHUE IPEJACTABUTEJBCKUX NOJTHOMOYUI
ITPH OIIEKYHCTBE B COOTBETCTBUU
C 3AKOHOJATEJIBCTBOM YKPAUHbI

Bagum LIIOPA,
KaHIUJaT OPUANYECKUX HayK, TOLEHT, TOLUCHT Kadeaphl IPakIaHCKOTO IpaBa
KueBckoro HanpoHanpHOTo yHUBEepcuTeTa MMeHn Tapaca IlleBuenko

Summary

The article examines current issues of the implementation of legal representation by guardiansaccording to the provisions of exist-
ing civil and family legislation of Ukraine. Analyzes relevant case law and legal doctrine. Considers the legal restrictions (limits of
authority) ofguardian’s representation activity in respect of property rights and interests of the ward. Special attention is paid to the es-
tablishment and implementation of guardianship over the property of an incapacitated or missing person. Substantiates the conclusion
about the execution direction of representative powers of the guardian of a minor and incapacitated person, primarily on procedural
and property spheres.

Key words: legal representation, guardianship, incapable person, representative powers, custody of assets, custody and guardian-
ship authority.

AHHOTaNMsA
B crarbe uccienyioTcs akTyaslbHBIE BOINPOCH! peaM3alliy 3aKOHHOTO MPEICTABUTENHCTBA ONEKyHAMH COTNIACHO ITOJIOKEHHSIM
JICHCTBYIOIIETO TPAXKIAHCKOTO M CEMEHHOT0 3aKOHO/IATeIbCTBA YKPauHbl. AHATH3UPYIOTCS COOTBETCTBYIOIINE CyNeOHbIC PEIICHUS 1
IIpaBoOBas JIOKTpUHA. PaccMaTpuBaloTCs 3aKOHOJATEIbHbIC OrpaHUUCHNUS (IIPEAEIbl OJTHOMOYHIT) IIPEACTABUTENBCKON IESTEIbLHOCTH
OTIeKyHa B OTHOIICHWH MMYIIIECTBEHHBIX NIPAaB U HHTEPECOB HoxonedHoro. OTaensHOe BHUMAaHUE yAEISIeTCs MpodieMaM yCTaHOBIIe-
HUS M peaii3aliiy ONeKYHCTBA HaJl UMYILECTBOM HeleecriocoOHOro MM 6e3BeCTHO OTCyTCTBYyoLIero jinna. OG0CHOBBIBAETCS BBIBOJ,
0 HaIpaBJICHHOCTH TPEACTaBUTEIBbCKUX ITOJTHOMOYHMH ONIEKyHa MaJIOJIETHETO M HEIeecIIoCOOHOTO JINIA, IPEKAE BCEro Ha Iporeccy-

QIBHYIO U UMYILIECTBEHHYO C(hephl.

KioueBble cj10Ba: 3aKOHHOE IpeaACTaBUTEIILCTBO, OIIEKYHCTBO, HeﬂeeCHOCOGHoe JIMo, IMOJHOMOYHUSA MPEACTABUTEIIA, OIICKa HAL
HUMYIICCTBOM, OpTaH OIICKU U ITOTICYUTEJILCTBA.

I Iocmnom«a npodaemsl. Dop-
MHpPOBaHHE LEJIOCTHOW M Jie-

MOKpATU4ECKOH COIMaJbHOW MOJUTUKI
roCyJapcTBa HEBO3MOXKHO 0e3 obecrie-
YeHHUs HaJUIeKalled 3aliMThl U JOKHO-
ro TMPEICTaBUTEILCTBA HHTEPECOB He-
3alUIICHHBIX KaTerOpUid HACENeHUs, K
KOTOPBIM, 0E3yCIIOBHO, CICIYET OTHECTH
TaK)Ke MAJIOJCTHHX M HEIECCIOCOOHBIX.
B cBere ckazaHHOTO 3HAYCHWUE WHCTH-
TyTa 3aKOHHOTO IIPEICTaBUTEIILCTBA B
IPaXIAHCKOM M CeMEWHOM mpaBe YKpa-
WHBI HENb3sl MEePEOlECHUTh, HO HYXKHO
BCECTOPOHHE HCCJIEOBaTh, ONMUPAsCh Ha
Hay4YHYIO JOKTPUHY M paccMaTpuBasi co-
BpPEMEHHYIO CyleOHYyI0 mpakTHKy. Takoit
moaxon obecrednuT 3(GEKTHBHOE B3au-
MOJICHICTBHE IrOCYJapCTBA C HHCTUTYTaMHU
rPaKJJAHCKOTO OOIIECTBa U MOXET OBITh
MOJIOXKEH B OCHOBY YCOBEPIIIEHCTBOBAHUS
COOTBETCTBYIOIIETO 3aKOHOIATEILCTBA.
AKTyaJbHOCTh TeMbl 00yCIIOBIICHA
HEOOXOMMOCTBIO HCCIIEIOBAHUS COBpE-
MEHHBIX TMPOOIEM MPaBONPUMECHHUTEIIb-
HOHM TPaKTHKH B cepe MpeicTaBUTEIb-
CKHX OTHOILICHWH, OCOOCHHO IpH 3aKOH-
HOM IIPEACTaBUTENIbCTBE, KO/ JIUIIO, HaJl
KOTOPBIM YCTaHABJIHMBACTCS OMEKa N
MOTICYUTEIBCTBO B CHIY BO3pacTa MU
OTpaHUYEHHON AeecrnocoOHoCTH (Hemee-

CITOCOOHOCTH), HAXOMUTCS IOPHIUICCKH
n (akTHUECKH B 3aBHCHMOM IIOJIOXKeE-
HUH OT BOJIM OINEKYHA WM ITOTIEYHTENS.
B TakoMm ciygae rocymapcTBO IOIKHO
rapaHTUpoBaTh Haau4dne 3((PEKTHBHBIX
MPaBOBBIX MEXaHW3MOB MPEICTABHUTEIb-
CTBa ¥ 3allIUTHI [IPaB U HHTEPECOB TAKUX
mun. B paMkax IaHHOTO HCCIIeTOBaHUS
aBTOPOM OyIyT UCIIOJIb30BaHBI JTOCTHKE-
HUSl YKPAaWHCKOM IOpUINYECKONW HayKH, B
ToM yucie HayuHsle Tpyasl M.O. I'enen-
koir, C.I. Kepumona, A.B. 3uHOBbEBa,
H.C. AnaxoBckoii u ApyTux.

Ileabro u 3agaveid CTaTbU SBIS-
eTCsl M3yYeHHE AaKTyaJbHBIX JUIS HAyKH
U TIPAKTUKH BOIIPOCOB OCYIIECTBICHUS
MPEACTAaBUTENGCKAX TOIMHOMOYHH TIPH
OIIeKyHCTBE, (POpMUpOBaHHE 00OCHOBAH-
HBIX BBIBOJIOB O CYTH M HAINPaBIEHHOCTH
NIESITEIBHOCTU  OTNEKyHa KaK 3aKOHHOTO
MPEACTaBUTENS HHTEPECOB MAJOJIETHUX 1
HEJIEeCIOCOOHBIX JIHII.

H3n0:xkeHne 0CHOBHOIO MaTepuaJa.
Hapsimy ¢ 3akOHHBIM MpPEICTABHUTEINb-
CTBOM, YTO BO3JIaraeTcsi Ha POAMTEINEH
(yceiHOBHUTENEH) B MESIX peann3aliy
1 3alUTHl 3aKOHHBIX NIPaB M HHTEPECOB
MQJIOJIETHUX W  HECOBEPUICHHOIETHHX
neTel, OMHUM U3 TPAJAUIMOHHBIX MHCTH-
TYyTOB TPaKAAHCKOTO IIpaBa BBICTYIaeT

MIPEACTaBUTEIBECTBO CBOMX MOAONEYHBIX
ONEKyHAMH. 3aKOHHOMY  IIpPeJCTaBU-
TENBCTBY, OCYIIECTBISIEMOMY OIIEKYyHOM,
MIPUCYIIN Te K€ OCOOCHHOCTH OCYIIeCT-
BJICHUS, KOTOPBIE XapaKTepH3YIOT HEIO-
TOBOPHOE IIPEJCTAaBUTEIBCTBO B LIEJIOM.
Tak, I'paxxnanckuit koneke YkpauHsl (z1a-
nee — 'K Ykpaunsi) [1] u Cemeiinbiii ko-
nekc Ykpaunsl (nanee — CK Ykpaunsr) [2]
[peyCMaTpUBAIOT O0IHE PAMKH OJIHO-
MOUHIi OIIEKyHa, YKa3bIBasi HA HEBO3MOXK-
HOCTb OCYIIECTBJICHHS UM OT UMEHU CBO-
€ro ITOJONEYHOTO TeX MM MHBIX CIENIOK
UM HeoOXOAMMOCTh IOIYYeHUs paspe-
IIEHUS OT COOTBETCTBYIOLINX OPTAaHOB ro-
CyapCTBEHHOH BIacTH (OPTraHOB OIEKH 1
noreunTenseTBa). He yrmyOmnssice B yka-
3aHHYIO NPOOJIEMATHKY, B paMKax JaHHON
CTaTbU COCPEIOTOYMMCS. Ha HEHCCIEN0-
BaHHBIX aKTYaJIbHBIX BOIIPOCAX OCYLIECT-
BJICHHS TIPE/ICTABUTENILCTBA OICKYHAMHU
B TPXKJAHCKOM IIpaBe U IMpolecce, Mpo-
aHAJIM3UPOBAB, NPEXK/IE BCETO, CYLIECTBY-
IOIIYI0 CyIeOHYIO IPAKTHUKY.

IIpexxne Bcero, cnenyeT ykaszaTb Ha
TO, 4TO, cormacHo 4. 3 cT. 41 'K Ykpaunst
CHEJIKH OT UMEHHU HeleecrnocoOHoro ¢u-
3MYECKOTO JINIA U B €r0 HHTEPEeCcax CoBep-
[IaeT ero ONEeKyH, a 3HAYWT, TAKOEe JIUIO
He oOyazaeT CriocoOHOCTBIO COBEpIIATH



HHMKaKHe, JlaKe MeJKue ObITOBbIe (4TO, B
CBOIO Ouepellb, BXOJUT B 00bEM Jieecro-
coOHOCTH MaiojeTHero) caenku. [ToaTo-
My MHeHHe, BbickazanHoe C.M. [lonoBoi,
0 TOM, 4TO 3aKOHOZATEJb ONPEEIIIeT 0C-
HOBHOE OTJIMYHE ONEKU W IOIECUUTEIh-
CTBa B 00BEME TPa)kJaHCKO-TIPABOBBIX
o0s13aHHOCTEH, KOTOpBIE 3aKOH Ha HHX
BO3JIaTaeT B CBSI3U C 00bEMOM Jeecrocoo-
HOCTH UX IOJOTeYHbIX [3, . 128], MOXkHO
pacrpoCTpaHUTh M Ha OTHOIICHHS, KO-
TOpPbIE CKIIAJBIBAIOTCS «BHYTPH» CaMOro
OINEKYHCTBAa — B 3aBUCHMOCTH OT Ipax-
JTAHCKO-TIPaBOBOTO CTATyCa MOAONEYHOTO,
U PepeHIUPYIOTCS U MOTHOMOYHS OTe-
KyHa KaK €ro 3aKOHHOTO IIPEACTaBUTEIS.

PaccmoTpuM mpeziensl OTHOMOYHIA,
KOTOPbIE XapaKTepPHbI OIS 3aKOHHOTO
MIPEACTaBUTENBCTBA, OCYIIECTBIISIEMOTO
OIIEKyHOM, HE3aBHCHMO OT IPHHIIHIA-
J1a — MaJIOJIETHETO WIIH HEeJIeeCOCOOHOro
nuna. B gacTHOCTH, AEHCTByOIIEe Ipax-
JTAaHCKO€ 3aKOHO/IATeIhCTBO B 4. 2 CT. 68
I'K VYkpaussl 3akperuiser, 4To OleKyH He
MOXKET OCYLIECTBIATh 1apeHHE OT UMEHH
MOJIOTIEYHOT0 (YTO TAKXKE MOBTOPSIETCS B
HopMme 4. 2 ct. 720 atoro xe Konekca), a
TaKKe 00S3bIBATBCS OT €r0 UMEHH IOpY-
KOH, Torja Kak 4. 1 ¢t. 71 atoro ke Komek-
ca COZEPXKHUT yxe OoJiee MHUPOKHU repe-
4yeHb orpaHndeHnid. CoracHoO 3TOMy MO-
JIO)KEHHUIO OTEKYH TOJBKO C Pa3perIeHust
opraHa OII€K{ M MOMEYNTEIECTBA MOXKET:

1) oTkazaTbcsi OT HMMYIIECTBEHHBIX
TIpaB TOOIIETHOTO;

2) BbI1aBaTh MMCbMEHHBIE 00513aTellb-
CTBa OT UMEHH I10/I0NICYHOTO;

3) 3akioyarh JOTOBOPBI, MOIUIEKA-
M€ HOTapHalIbHOMY YAOCTOBEPEHHUIO M
(MITH) TOCYAapCTBEHHOW PErHCTpAlluy, B
TOM YHCIIe JJOTOBOPBI O paszielie uiu o00-
MEHE >KIJIOTO I0Ma, KBapTUPHI;

4) 3aKIII04aTh JOTOBOPHI OTHOCUTEIb-
HO JPYTOTO IEHHOTO NMYIIECTBa

[Tyrem Oe3ycioBHOTO MpHU3HAHUS W
MIPUMEHEHHST dTHX HOPMAaTHBHBIX MOJO-
JKEHUH UIeT cyneOHas MpaKTHKa.

Hanpuwmep, B pemeHMr AKHMOBCKO-
ro padOHHOTrO cyaa 3amopoXCKod 00-
nacti oT 16 sHBaps 2012 roma mo neny
Ne 2-575/11 cynm paccmoTpen B OTKpBI-
TOM cyneOHOM 3acellaHud B 3alie cyna
OrT. AKMMOBKa 3alopOXKCKOW o0nacTu
TpaXkJaHCKOE JeJI0 M0 HMCKy IPOKypopa
AKHMMOBCKOTO paiioHa B HHTEpecax HH-
Banuaa | TPyNITEI K OTBETYHKY, TPETHEMY
JIUITy — OpTaHy OIEKH U MOTEYUTETHCTBA
pr AKHMOBCKOM TIOCEIIKOBOM COBETE O
MIPU3HAHWK JIOTOBOpa  KYIUIH-TIPOIAXKH

JKHJIOTO JI0OMa HENEHCTBUTENBHBIM M OT-
MEHE TOCYIAPCTBEHHOM perucTpaluu
npaBa COOCTBEHHOCTH Ha HEIBMKHMOE
umymectBo. Cyq OTMETHI, YTO B COOT-
BeTcTBUH C 4. 1 cT. 71 'K Vkpauns! omne-
KyH He BhpaBe 0e3 paspelieHHsi opraHa
ONEKU U MOICYUTENHbCTBA OTKA3BIBATHCS
OT MMYIIECTBEHHBIX IPaB IOJONECYHOTO;
3aKJII0YaTh JOTOBOPHI, MOIEKAIINE HO-
TapUaIbHOMY YIOCTOBEPEHHIO WU TOCY-
JTAPCTBEHHOHM pEeTHCTpaliy, B TOM YUCIIE
JIOTOBOPBI O paszielie WIn 0OMEHe KUIIOTO
noMma, kBapTHphsl. Kak ycraHoBieHO mpo-
BEPKOM, OTBETUMK Pa3pELICHUs y OpraHa
ONEKU M IONEYUTENIbCTBA MPU AKHMOB-
CKUIl IOCEIKOBOM COBET€ AKHMOBCKOIO
paiioHa 3anopoXKCKOH 00IacTH Ha Nmpoja-
Ky 9aCTH XHJIOTO JIoMa, PUHa IeXKale-
TO HCTIy, HE MOITydal.

Takum 00pa3oM, YCTaHOBJIEHO, YTO
MPOTUBOIIPABHBIMH JIEHCTBUSIMH OTBET-
YHMKa HapyLIeHBl UMYIIECTBEHHBIE IpaBa
ee ChIHA, KOTOPHIi Ha MOMEHT peayn3a-
UM 7oMa 1o ynune TearpayibHOW Obul
€€ COBJIAJIENBLEM, OJHAKO M3-3a HEIpO-
BEJICHUs] PETrHCTpAllui TpaBa COOCTBEH-
HOCTH 32 HHMM OBII HE3aKOHHO JIMILIEH
MpUHAJIeKAIETO eMy uMyllecTBa [4].
B npyrom gene (cymebnoe pemenne 'y-
CATUHCKOIO PaiilOHHOIO cyna TepHOmoIb-
ckoit obnmactu ot 14 mapra 2013 roma mo
nmemy Ne 596/325/13-1) cym paccmotpen
B OTKPBITOM CyAeOHOM 3acelaHWU B IIO-
cenke ['ycsaTHH n1erio o ucKy Ipokypopa
T'ycarunackoro paiioHa B HHTEpecax HECO-
BepiieHHoneTHel Kk AD «IlocTonuBckas»
u euie ogHomy Jsmny. Ciyx0a mo nemam
nereit I'ycsarunckoit paiioHHOHM rocynap-
CTBEHHON aJMMHHUCTPALUH, YIIPaBICHHUE
Tockomzema ['yeatuHckoro paiioHa o
NPU3HAHUU HEJCHCTBUTENBHBIM JOI0BO-
pa apeH[pl 3eMeNbHOrO ydacTka U 00s-
3aTeNbCTBA 3aKIIIOYUTh HOBBIM JIOTOBOP
ormermn: 1. 3 4. 1 c1. 71 'K VYkpaunsr
MIpeLyCMaTpPHUBAaET, YTO OIIEKYH HE BIIpPaBe
0e3 pa3pelIeHns opraHa OreKH 1 MOTedH-
TEJNBCTBA 3aKII0YaTh JOTOBOPHI, IOJUIE-
JKalle HOTapHaJbHOMY YIOCTOBEPEHHUIO
U TOCYyIlapCTBEHHON pETUCTPaLUy.

CornacHo muceMy CiyObI 110 1enam
nereit ['ycsatunckol pailoHHOHM rocynap-
cTBeHHOW ammuuucTpauuud Ne 50/05-18
ot 25 sBaps 2013 roxa HukTO He 00pa-
majucs OT UMEHH HECOBEPIIEHHOJICTHETO
[0 MPEAOCTABICHUIO pa3pelIeHus Ha 3a-
KIIIOYSHHE JIOTOBOPA apeH bl 3eMETLHOTO
ydacTka.

[TosTOMy, WM3ydMB MaTepHaibl Jena,
BBICITYIIAB CTOPOHEI, Cy/ NPHIIET K BBI-
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BOJy, YTO JIOrOBOP apeH/bl 3€MEIbHOro
yyacTKa MEXIy HECOBEpIICHHOIETHEH
u A® «llocronmusckas» ot 3 ampens
2012 roga cnenyet npu3HaTh HEACHCTBU-
TENbHBIM, TTOCKOJIBKY OIIEKYH HE BIIPaBe
0e3 paspelicHUsI OpraHa ONEeKH U IOIie-
YUTENbCTBA 3aKII0YaTh JOTOBOPBI, IOJ-
JeKale HOTApHAIbHOMY YIOCTOBEpe-
HUIO W TOCYJapCTBEHHOH perucTpanuu
u 0053aTh OTBETYHKA B OyIyIIeM 3aKio-
YHUTH HOBBIH IOTOBOP apeH Bl 3eMEIEHOTO
ydacTtka [5].

Bripouem, orexa sBISETCS KOMILIEKC-
HOIl mpaBOBOW Kareropueil B paMKax
IPaKIaHCKOTO IpaBa M Ipolecca, KOTo-
past OXBaThIBAET HE TOJIBKO 3AIUUTY IPaB
U MHTEPECOB MAJIOJICTHUX U HeJleecHo-
COOHBIX Hapsily C HX pelpe3eHTaunuen
(IpencTaBUTENHCTBOM), HO U ONEKY Haj
MMYIIECTBOM JIMIA, KOIZA OTHOIICHWI
HETOCPEACTBEHHOTO 3aKOHHOTO IIPEACTa-
BHUTENIBCTBA, 110 OOIIEMYy MHEHHIO Yyde-
HBIX W TIPAaKTHUKOB, HE YCTaHABINBACTCSI.
OpnHako Takas MO3MLMA IPEACTaBIAeTCS
JUCKYCCUOHHOHW, M B TEOPUM TpaXkIaH-
CKOTO TIpaBa BBIIBUTAIOTCS MPEIOKEHHS
110 MEePEOCMBICIICHUIO TPAaBOBOW HPHPO-
Ibl OTHOILECHUH, BO3HHMKAIOLIMX B 3TOM
clly4ae, B YaCTHOCTH MEXIy Oe3BECTHO
OTCYTCTBYIOIIMM JIMIIOM H OHEKYyHOM,
KOTOpBIA HAa3HAYaeTCs B CWILy JEHCTBUS
HOpMEI 4. 2 cT. 44 'K Vkpamnusl. Co-
IIACHO yKa3aHHOMY MOJIOKEHHIO IO 3a-
SIBJICHUIO 3aMHTEPECOBAHHOTO JIMIA TN
opraHa ONEKH ¥ TONEYHTENILCTBA HAaJ
HUMYILECTBOM (M3MYECKOro JIMIA, MECTO
IpeObIBaHUsT KOTOPOTO HEHM3BECTHO, HO-
TapUyCoOM JI0 TPHHSTHUS CYIOM pEIICHUS
O NPHU3HAHUM €ro OE3BECTHO OTCYTCTBY-
IOIIUM MOXET OBbITh YCTAHOBJICHA OIle-
ka. CormacHo e 4. 3 2TOH ke CTaThbu
OIIEKYH HaJ HMMYIIECTBOM (DH3HYECKOTO
JUIA, TPHU3HAHHOTO OE3BECTHO OTCYT-
CTBYIOIINM, FJIM (PU3NYECKOTO JIMIA, Me-
CTO TpPEOBIBaHUS KOTOPOTO HEU3BECTHO,
MPUHUMAET BBITIOJIHEHHE TPAXKIAHCKHX
00s13aHHOCTEI B €ro IOJNb3Y, IIOTAIlaeT
3a CYET ero MMYIIECTBA JOJITH, YIPaBIIsi-
€T 3THUM HMYILECTBOM B €ro MHTEpPECax.
3uHoBbeBa A.B., OCHOBBIBasCb Ha TaKOM
HOPMAaTHBHO-IIPABOBOM PETyJIMPOBaHUH U
HCXOJS U3 TOTO, YTO B CIIy4ae yCTaHOBIIE-
HUSI ONEKU HaJ UMYLIECTBOM OE3BECTHO
OTCYTCTBYIOIIETO JIUIIA IINPOKOH OXpaHe
TaKXKe IOJIeXKaT HEMOCPEICTBEHHO €ro
HWHTEPECHI, YTBEP)KAALT, YTO MOCIECTHUI
nproOpeTaeT Ipasa He 3a C4eT COOCTBEH-
HBIX JICCTBUM, a 32 CUET JICUCTBUU B €TO
nHTEepecax [6, c. 45]. K Tomy xe, ecnu
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JIeATEeIbHOCTD OIIEKYHOB IIPH OXpaHe MH-
TEPEeCOB MAJIOJICTHUX JIeTel M HesleecHo-
COOHBIX JIUIl KOHTPOJIUPYETCS OpraHaMu
ONEKH M TOIEYUTENBCTBA, TO TAKUE IKE
(YHKUMM JTOJDKHBI BBINOJHATBCS ATUMU
OopraHamMM IpH OXpaHE HHTEpecoB Oe3-
BECTHO OTCYTCTByIOmuX iui. IlosTomy
aBTOP 3aKIIIOYAET, YTO L[eIeCO00Pa3HO ro-
BOPHUTH He 00 OIeKyHe HaJ IMYIIECTBOM,
a 00 oIneKyHe HaJ MHTepecaMu Oe3BecT-
HO OTCYTCTBYIOIIETO JINIAa ¥ BHECTH CO-
OTBETCTBYIOLIME U3MeHeHus B cT. 55 'K
YKpauHBbl, U3JI0KUB €€ B PEIaKINu:

«Orneka ¥ IONEYUTENbCTBO YCTAHAB-
JIMBAETCS C LEJbI0 00eCTIeYeH s JIMYHBIX
HEUMYILECTBEHHBIX W HMMYIIECTBEHHBIX
IpaB U UHTEPECOB MAJIOJETHUX U HECO-
BEPIICHHOJIETHHUX JIUII, HEeeCIIOCOOHBIX
U OTPaHUYEHHO IEEeCHOCOOHBIX IHI, a
TakKe 0e3BECTHO OTCYTCTBYIOIINX JIUI] 1
JIUI], MECTOHAXOXKJCHNE KOTOPBIX HEU3-
BectHOY [7, ¢. 130].

B cBere 3TOrO ymMecTHO IpoOaHaIM3U-
posars 1 no3unuio H.C. AnaxoBcko#, Ko-
TOpast HOAYEPKUBALT, YTO IPU OE3BECTHOM
OTCYTCTBHH Ipak/IaHHHA OIIeKa HaJl CAMUM
JIMLIOM HEBO3MOJKHA IO IPOCTOH NPUYHUHE:
BO3/ICHCTBHE Ha JIMYHOCTh HEJIb3sI OCYIIIe-
CTBUTB, a CIIEZI0BATEIbHO, B TAKOM CIIydac
MOXKET IPUMEHSTHCS TOJBKO «OIEKa» Hajl
HMMYIIECTBOM KakK CIIOCO0 OXpaHbI HHTEpe-
COB TIPONABIIIETO TPAXKJAHNHA, YWIEHOB €T0
ceMbU U ero kpeaurtopo. Kpome storo,
Kak y)ke yKa3aHo, OIleKa HaJl UMYyIECTBOM
JIUIA, TIPU3HAHHOTO OE3BECTHO OTCYTCTBY-
OIIUM, U JIMIA, MECTO NpeObIBaHUS KOTO-
POro HEW3BECTHO, HAIpPAaBJICHA HA 3ALLUTY
HE TOJBKO HMMYIIECTBEHHBIX HHTEPECOB
yKa3aHHBIX JIML, HO M HMYIIECTBEHHBIX
HHTEPECOB JIHL, KOTOPHIX OE3BECTHO OT-
CYTCTBYIOIMH WM JIMLO, MECTO INpPeObI-
BaHMSI KOTOPOTO HEU3BECTHO, OOS3aHbI
ObUIM TIO 3aKOHY cozepkarb [8, c. 296].
[1omoOHEII BEIBOJ ClTELyeT OHOBPEMEHHO
n3 Qakra TOro, 4To OreKa, HeCMOTPsI Ha
TO, YTO OHA OCYIIECTBIISIETCS B HHTEpECcax
OIIPEIETICHHOTO JIMIA (JIMII), YCTaHaBJIHU-
BaeTcsl, BCE )K€, HaJl MMYILECTBOM — 00b-
€KTOM IpaXkJaHCKUX IPaB; U U3 0COOCHHO-
cTeil cyObeKTHOrO COCTaBa MCCIENLyeMBbIX
MPaBOOTHOLICHUH: OE3BECTHO OTCYTCTBY-
FOLIMH WITH JIULO0, MECTOHAXOXKJCHHE KOTO-
POro HEM3BECTHO, B CUITY CBOETO IIPaBOBO-
r0 CTaTyca He pacrioyiaraeT NpHHaJJIexKa-
LM €My HMYIIECTBOM, B TOM 4YHCJIE HE
ofecrieunBaeT 3a €ro CYET JIHI], KOTOPBIX
OH 00s13aH COIEPXKaTh.

CunrtaeM menecooOpa3HBIM IOAJIEP-
JKaTh BBICKA3aHHYIO YYEHBIM ITO3HIIHIO,

MIOCKOJIbKY ~TIpejiaraeMble HM3MEHEHHs
B TPaXJaHCKOE 3aKOHOAATENBCTBO HE
TOJIBKO OyIyT OTpaXkaTh CyI[HOCTb pervia-
MEHTHPOBAHHBIX OTHOLICHMH 3aKOHHOT'O
MPENICTaBUTENbCTBA JIMIA, TPU3HAHHOTO
06E3BECTHO OTCYTCTBYIOIIMM Ha3HA4€H-
HBIM OIIEKYHOM, 3aKpEIUIsis LEIU U IPHO-
PHUTETHOCTH 3TOTO HHCTUTYTa KaK TAaKOBO-
0, HO 1 OynyT 0ObeINHATH POICTBEHHEBIE
IOPUIMYECKUE KAaTeTOPHUH, CII0COOCTBYSI
(GOpPMHPOBAHHIO B YCIOBHIX YKpaWH-
CKOMi IPaBOBOM CHCTEMBbI KOMIUIEKCHOTO
B3BEILICHHOT'O 3aKOHOJATEIBHOTO ITOX0/1a
K PEryJIMpPOBaHHUIO MPEJCTaBUTEIbCKUX U
POJICTBEHHBIX C HUMH OTHOILICHUH.

Honmonuutensno C.E.  Mopo3osa
YKa3bIBaeT, 4TO OIEKa HaJl UMYLIECTBOM
yCTaHaBIIUBACTCS B CIydasx (MOXKHO Tro-
BOPHUTH O BO3SHUKHOBEHUH HEZOTOBOPHOTO
MIPEACTaBUTENLCTBA):

1) xorna coOCTBEHHHKOM MMYIIECTBA
SIBJISIETCS JIUIIO, HaJl KOTOPBIM yCTaHOB-
JIeHa OTeKa WIH TOIEYNTEIbCTBO, U ITO
HMYILECTBO PACIIOIOKEHO B JPYTroi, ueM
MeCTO IIpeObIBaHUS IOJOIEYHOTO, MECT-
HOCTH;

2) Koraa CymoM NpU3HAHO (u3Hde-
CKOE JIUIIO OE3BECTHO OTCYTCTBYIOILMM;

3) koraa Mecto npebbiBaHus Hu3nye-
CKOTO JIMI[a HEU3BECTHO;

4) xorma (uzmyUecKoe JHUIO — TMPEI-
MIPUHUMATENb TPHU3HAHO OE3BECTHO OT-
CYTCTBYIOIINM, HEIEECIOCOOHBIM, WIIN
OTrpaHHUYEHa €ro TrpakJaHCKas JeecIo-
COOHOCTB;

5) ecnu cOOCTBEHHHKOM HMYIIECTBA,
KOTOpPOE HCIIOb3yeTcs B IPEIIpPHHIMA-
TEJILCKOM JEATENBbHOCTH, CTaJ0 HEeco-
BEPILCHHOIETHEE MJIM MAJIOJICTHEE JIMLO
[9, c. 562-564].

Takke aKTyaJbHBIM BOIIPOCOM SIBIISI-
€TCsl yCTaHOBJICHHE OIEKU HaJ HMMYIe-
CTBOM MaJIOJIETHETO M HEJEECIOCOOHOro
muma. Mst cormacusl ¢ C.I. KepumoBeM,
KOTOPBIA TOJYEPKHUBACT, YTO OMNEKa Ha
HUMYIIECTBOM TOIONEYHBIX HEPa3pbIBHO
CBSI3aHAa C ONEKOW W MOINEYHTEITECTBOM
HaJl KOHKPETHBIM (PU3MUECKUM JIUIIOM H
SIBJIACTCSA JOTOIHEHNEM K JIMYHBIM U UMY-
IIECTBEHHBIM NPaBOOTHOIICHUSM, CyIIe-
CTBYIOIIMM MEXIY ONEKyHaMHM, HOMeYH-
TensiMu U oponeydsivu [10, c. 122]. Tlo
onpexaenennto U.A. I'enenxoii moy ynpas-
JICHUEM HMMYIIECTBOM peOeHKa CIeayeT
MOHUMAaTh KOMIUIEKC ACWCTBUI, Hampas-
JICHHBIX, TpPEeXJe BCEro, Ha €ro coxpa-
HEeHHe, o0ecIiedyeHrne BO3MOXHOCTH €ro
WCTIONIB30BAaHMSI CAMHUM COOCTBEHHHKOM
WK WHBIM JIULIOM, @ B OTIEJIBHBIX CIy-

Yasx —BO3MOXKHOCTHU TIOJIyYCHHUs J0XOJa
[11, c. 95]. CuuTaem, 4TO B 3TOM Cilydae
ClIelyeT YYUTHIBATH U TOJHOMOYHS IO
PaCTIOPSDKEHHI0 MMYIIECTBOM, TPHHAJ-
NeKaIUM peOeHKyY, a 3HaYUT U MPaBO Ha
€ro OTYYXIEHHE, YCIOBUS KOTOPOTO MBI
MIPOMJUTIOCTPUPOBAIIH BHIIIIE.

Taxske CTONT OTMETHUTD, UTO BCE OOMb-
Iee pacipoCTpaHCHHE IPHOOPETAOT M
BOIIPOCHI, CBSI3aHHBIE C JPYTUMH ITIPaBO-
BbIMH (hopMaMu cofeprkaHust IeTel u 3a-
IIMTHl MX TPaB W 3aKOHHBIX WHTEPECOB,
KOTOpPBIE YK€ IONYYHIN 3aKOHOJATElb-
HOE 3aKpervieHue. B wactHocTH, cornac-
HO 4. 4 ct. 2622 CK VYKpauHbl NpUEeMHbIE
POAUTENH SIBISIOTCS 3aKOHHBIMH MpEJ-
CTAaBUTENSIMU TPHEMHBIX NETed Hu Jaei-
CTBYIOT 0€3 CIelHalbHBIX Ha TO IOJHO-
MOYHUI KaK OMEKYHBI WM IOMEYUTEIH,
a 4. 4 ct. 2566 storo ke Konekca 3akpe-
IUIIET 3TO IOJOKEHWE W B OTHOUICHUH
poauTenei-BoCcIuTaTeNe JETCKOTo ToMa
CEMEIHOro THIIA.

BoiBoapl. Takum o00pa3oMm, MOXHO
CZeaTh BBIBOM, YTO MPEICTABUTEILCKUE
MOJHOMOYHS OMNEKyHa MAaJOJIETHEI0 H
HEJIeeCIIOCOOHOT0 JIUIA, MPEXAe BCEro,
OXBAaTHIBAIOT MPOLIECCYAIBHYIO U UMYILIE-
CTBEHHYIO c(hepbl, MOCIETHSISI 13 KOTOPBIX
MPOSIBISIETCS. B BO3MOMKHOCTSIX OMNEKyHa
BIIHMSTH CBOUMU FOPUANYECKA 3HAYNMBIMHU
JIEUCTBUSIMHU Ha OTHOILIEHUS, OTIOCPEAYIO-
M€ CTaTHKy W JUHAMHKY MMYIIECTBEH-
HOTO TPa)KaHCKOTO 000poTa, 00BEKTOM
KOTOPOTO BBHICTYHAaeT UMYIIECTBO HX IIO-
JTOTICUHBIX.
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Summary

The ways to protect the civil rights of a legal entity have been analyzed; theoreti-
cal and practical aspects of the legal protection of business reputation of legal enti-
ties have been described; the classification of civil legal ways to protect the business
reputation of the legal entity has been done; the importance of legal process ways of
protection in the mechanism of civil right of a legal entity as to the business reputation
has been proved in the article.

Key words: methods of protection, civil rights, reputation, business reputation, legal
entity, civil legal methods of protection, protection of business reputation.

AHHOTaIMS
B crarse mpoaHanu3upoBaHbl CIIOCOOBI 3aLIUTHI TPAXKIAHCKHUX MIPAB IOPUANIECKOTO
JIULA; PaCKpPbIThl TEOPETUUECKHE U PAKTUYECKUE aCIIEKThl IPABOBOM OXpaHBbI JeJI0BOM
peryTaiuy IOPUIHYSCKUX JIMI U OCYIIECTBICHA KIaCCH(DUKAIMS TPasKIaHCKO-IIPABO-
BBIX CIIOCOOOB 3aIlUTHI JACJIOBOU PEMyTalMy IOPUIMYECKOTO JIHIa; 000CHOBAaHA BaX-
HOCTB Cy[eOHO-TIpOIeCcCyalbHBIX CIIOCOOOB 3alllUTHl B MEXaHHW3ME OXPaHbI TPaXkJaH-

CKOT0 TIPaBa IOPUANYECKOTO JINIIA Ha ASNOBYIO PEIYTALHIO.
KiroueBble ci10Ba: criocoObl 3alUTHI, IPAKAAHCKUE MpaBa, PEIyTalys, 1e0Bas
peryTanusi, FOpUANYECKOE JINLI0, TPAXKIAHCKO-TIPABOBBIC CIIOCOOBI 3alIUTHI, 3aIUTa Je-

JIOBOY peIyTaluHu.

Problem statement. The cur-
rent stage of the development of
Ukrainian society has found expression in
many state building processes in Ukraine,
led to a deep, comprehensive review and
processing of many theoretical and practi-
cal problems of the domestic legal system.
One of the important public issues is im-
proving the legal regulation of non-legal
personality.

The need to protect the moral rights
of legal entities, which is obvious, with
new force declared itself due to the rap-
id development of the media, the Internet
relations, etc.

Differences in relations regulation
connected with the reputation of a le-
gal entity, necessitating the existence of
certain agreed conflicting provisions de-
signed to protect the violated rights of in-
dividuals in civil law and process.

Nowadays a lot of unresolved issues
of content, features, public reputation of
the legal entity leads to ambiguity en-
forcement, including the controversial
litigation.

Relevance of the researched topic.
The development of Ukrainian society is
manifested in many state building pro-
cesses in Ukraine. In this regard, the ur-
gent task of national jurisprudence is an
in-depth and comprehensive review and

study of the many theoretical and applied
legal problems, one of which is to improve
ways of protecting the civil rights of a le-
gal entity, including their reputation. The
need for legal protection of business rep-
utation of the legal entities is particularly
actualized due to the rapid development
of media technologies and the dissemina-
tion of information, including those on the
Internet. The relevance of the research is
also caused by European and world pro-
cesses of unification and harmonization of
civil law, which certainly touches the civil
protection of business reputation.

Ways to protect the civil rights of a
legal entity and business reputation as a
legal category received much attention
in pre-revolution legal literature. A great
emphasize also was put in its importance
in the Soviet period of the development of
civilistic science.

The largest contribution to the devel-
opment of that perspective was made by
domestic researchers of civil law. Their
research can be divided into the follow-
ing groups: aimed at the disclosure of the
civil status of the legal entities and those
that are directly related to the protection
of business reputation.

Scientific interests of the Ukrain-
ian civilits including: O.M. Zhidko-
va, O.V. Synehubova, A.O. Tserkovna,
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1.V. Saprykina, D.D. Luspenyk, S.I. Shy-
mon, V.P. Paliyuk, O.V. Kohanovska,
R.O. Stefanchuk, S.I. Chornoochenko,
L.V. Krasytska, O.V. Shynkaruk, etc., as
well as representatives of economic law:
O.M. Vinnyk, V.S. Kulishenko, O.P. Podt-
serkovnii, V.S. Shcherbina, etc., related to
the institution of moral rights and issues
of protection (defense) of business repu-
tation.

In these studies important aspects
of the entities are highlighted, during
which negative consequences are possi-
ble for the reputation of the legal entities.
Therefore, knowledge of research results
of the leading scientists in this field will
facilitate thorough deep understanding of
the business reputation protection of the
legal entity.

The purpose of the research is to
analyze ways to protect the civil rights of
a legal entity, including disclosure of the
theoretical and practical aspects of the
legal protection of business reputation
of the legal entities and implementation
of the classification of civil legal ways
to protect the business reputation of the
legal entity.

Presentation of the basic material.
Both legislation and research of national
and international civilists, use the concept
of ,,means of protection” of civil rights.
Some scholars distinguish methods of
civil protection of some civil rights: the
legislative consolidation of the relevant
law, the legal regulation of certain eco-
nomic activities and Ukraine’s accession
to the relevant international agreements.
However, all of them are related to the le-
gal regulation of the relevant civil rights
namely the form of material consolidation
and ensure business reputation. However,
more attention should be paid exactly to
the civil protection methods of business
reputation of the legal entities which are
incorporated in the forms of legal protec-
tion of business reputation and the busi-
ness reputation self-defense. Because all
of these ways depend on the efficiency of
the respective rights, their renewal in case
of violation.

To resolve particular problems one
should analyze the views of scholars first,
and then pay attention to the provisions of
the current legislation.

Representatives of the classical theory
of the civil understanding the protection
means of subjective civil rights distin-
guish substantive measures of coercion

by which the recovery (recognition) of
disputed rights and human impact on the
lawbreaker occurs [1, p. 284]. In fact, two
traditional concepts of the right to protect
are formed in civilistics; according to the
first the right to protection is an integral
part of any subjective right along with the
right to their own actions and the right to
demand an appropriate behavior of the
obligated persons, according to the sec-
ond the right to protection is recognized
by independent subjective right. In both
cases, the civil protection methods are as-
sociated with the person’s ability to apply
enforcement measures for law breaking or
the right that is denied.

It should be noted that the issue of
civil-legal means (methods) of the indi-
viduals’ right protection are being inves-
tigated very actively. Wherein the subject
of research is often problems emphasized
on wrongful actions or the inaction the per-
sons protected from, for instance, both the
researches of G.V. Yeromenko [2] and the
issues of protection within legal protection
for instance the thesis of 1.V. Kryvosheyi-
na [7] and the legal protection of the mor-
al rights of the legal entity scientific (the
monograph of O.V. Shynkaruk [12].

Quite a thorough and conceptual work
towards identifying ways and forms of
judicial protection of civil rights is G.P.
Tymchenko study [4]. It should be pos-
itively noted the researcher’s approach
whereby the issue of protecting ways civil
rights is seen in close connection with the
accomplishment of the right of defense
and real protection as the guarantee of
rights and freedoms of subjects of law. We
should agree with the regulation of that
the institution of civil rights protection
is a complex and interdisciplinary, which
has substantive legal economic and proce-
dural aspects [10]. Indeed, civil protection
methods are provided both by the stand-
ards of economic and procedural law, so
they should be considered in indissoluble
unity, focusing primarily on the final re-
sult of protection — renewal of law break-
ing or losses compensation.

In fact, the means of civil rights pro-
tection are economic legal in nature, since
the specifics of subjective civil rights
show that these rights can be protected
only as the ways appropriate by nature
and the content of subjective civil rights.

It is worth paying attention to research
aimed at disclosing civil legal ways to
protect the rights of individual persons.

~ LEGEA SI VIATA
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L.V. Kryvosheyina pays attention to
civil ways to protect the rights of the com-
pany name, [7] as the trade name can be
considered as the demonstration of the
business reputation. A researcher in par-
ticular, proposes to delete from the Law
of Ukraine ,,On Protection of Rights to
Trademarks for goods and services” the
regulation, according to which a trade-
mark designation cannot be registered
which is identical or similar so that it can
be confused with the brand names that are
known in Ukraine and belong to others.

T.S. Kyrychenko reveals the features
of subjective rights protection of the pat-
entee, distinguishing jurisdictional and
non-jurisdictional forms of protection of
the subjective rights and proposes to dif-
ferentiate general (court order) and special
(administrative) order of protection within
the jurisdictional form of protection. The
content of the administrative method of
patent protection comes to the consider-
ation and resolution of complaints and
appeals in the state apparatus, its compe-
tent authorities and lawyers [5]. Using the
results of this research to the problems of
civil protection of business reputation of a
legal entity, it may be noted that the form
of legal protection is the main and high-
est form of jurisdiction. However, other
alternative methods of protection that are
not related to the administration of justice,
and preferably have a contractual nature
(arbitration, mediation form) may be used
in the protection of business reputation of
a legal entity. Of course, such ,,addition-
al” methods of protection do not exclude
and cannot exclude court jurisdiction, as
justice is recognized in Ukraine and the
world by the standard of protection of hu-
man rights in terms of legal state.

The basis for standards system build-
ing aimed at protecting the subjective
rights are the standards enshrined in the
Civil Code of Ukraine concerning the
protection of civil rights and interests by
the Court, the President of Ukraine, state
authorities, bodies of the Autonomous
Republic of Crimea or local authorities,
notary and self-defense of civil rights
[11, p. 16-19]. According to these stand-
ards each person is guaranteed the right to
apply to the court for protection of his per-
sonal non-property or proprietary rights
and interests.

Ways to protect civil rights and inter-
ests of the Central Committee of Ukraine
determines: 1) the recognition of rights;



2) the recognition of the deal as being in-
valid; 3) the termination, which violates
the right; 4) the situation restoring that ex-
isted before the violation; 5) the enforce-
ment of the obligation in kind; 6) chang-
ing legal relationship; 7) termination of
legal relationship; 8) compensation of
losses and other means of compensation
for property damage; 9) compensation for
moral (non-property) damage; 10) rec-
ognizing the illegal decisions, actions or
omissions of state authorities, authorities
of the Autonomous Republic of Crimea or
local self-government, their officials and
officers.

The court may apply provided ways
of protection. But it is not limited only to
these civil law means of protecting the in-
dividuals’ rights and interests. The court
can protect civil right or interest anoth-
er way that foreseen by contract or law
[11, p. 16].

Critically evaluating prevised list of
ways of civil rights and interests protec-
tion of their possible application to pro-
tect the business reputation of a legal en-
tity should be noted the following. Such
way as situation restoring that existed
before the violation, it is unlikely can be
applied to protect the business reputation
of a legal entity. Indeed, because of the
information nature of business reputation
is actually impossible to return the infor-
mation sphere on a specific legal entity
to the previous field, which is distorted
by certain illegal actions. Accordingly, it
is impossible to restore the situation that
existed before the violation of the right to
reputation of a legal entity.

The possibility of using this method of
business reputation protection of a legal
entity as the enforcement of the obligation
in kind is quite problematic because it is
difficult to simulate a situation where such
an obligation may concern the business
reputation of a legal entity.

It’s worth noting that non-judicial
consideration of the conflict situation that
has arisen over the business reputation of
a legal entity is appropriate, because with-
out addressing to court the parts will save
time and financial resources necessary for
the proceedings [9, p. 158].

The protection of civil rights by a
notary writing in the debt paper in the
cases and procedure established by law
[11, p. 18], cannot be a direct way to
protect the reputation of a legal entity,
because the latter (reputation) is an in-

tangible good. But the right of a person
to defend their civil rights and the rights
of other individuals from violations and
illegal encroachments, that the use of in-
dividual means of countering that are not
prohibited by law and not contrary to mor-
als of the society is acceptable and quite
effective form of civil protection of busi-
ness reputation of a legal entity.

But the methods of self-defense must
meet the law content that was broken ac-
cording to the nature of the actions, which
it was broken and the consequences that
are caused by this disorder and can be se-
lected by the person or fixed contract or
acts of civil legislation [11, p. 19]. The
standard does not include options for how
self-defense should be applied. However,
methods of self-defense may be the infor-
mation of a legal entity not forbidden by
law, whose reputation suffered and aim
at business reputation restoring, such as
publications and messages in the media,
on Internet resources, public speaking etc.

Of course, you should determine the
appropriate way to protect the business
reputation rights of a legal entity the
recognition of an unlawful legal act of
a public authority, the authority of the
Autonomous Republic of Crimea or lo-
cal government individual action, if it
acts contrary to civil law and violates
the right of business reputation. Howev-
er, it is difficult to imagine a case where
the court finds illegal and abolishes the
legal (rather than individual action) act
of public authority, the authority of the
Autonomous Republic of Crimea or local
government if it is contrary to acts of civ-
il law and violates the individual’s right
to business reputation. Analysis carried
out of at least 374 decisions and rulings
in cases involving business reputation
showed examples of this protection of
business reputation.

CC of Ukraine recognizes the person,
who suffered losses as a result of violation
of his civil rights, the right to reimburse-
ment [11, p. 22]. In right violation due
to business reputation a legal entity can
justify real losses (in terms of costs that
a person has done or should do to restore
their violated rights) or lost benefits (in-
come that a person could really get in nor-
mal circumstances, if his right to business
reputation was not violated).

Today CC Ukraine provides a direct
basis for moral damages in case of humil-
iation of a legal entity’s business reputa-
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tion. The size of financial compensation
for moral damage is defined by a court de-
pending on the nature of the offense, the
depth of physical and mental suffering,
deterioration of skills the victim or depri-
vation of his feasibility, the degree of guilt
of the person that caused a moral damage,
if guilt is the basis for compensation, as
well as taking into account other circum-
stances which are essential [11, p. 23].

Besides the Central Committee of
Ukraine, the ways of right protection are
provided by other laws. Some of these
methods can be applied to protect a legal
entity’s right to business reputation. In
particular, the courts in accordance with
their competence, resolve disputes con-
cerning the right of: the establishment of
the owner’s certificate; conclusion and
execution of license agreements; violation
of the owner’s right [3].

The Law of Ukraine ,,On Copyright
and Related Rights” includes methods of
civil protection of copyright and related
rights. In violation by any person of cop-
yright and (or) related rights, non-compli-
ance under the contract terms and condi-
tions of works and (or) objects of related
rights to use works and objects of related
rights of circumvention of technological
protection measures or information, for-
gery (or) document rights management or
endangering the misuse of copyright and
(or) related rights and other violations of
moral rights and property rights of copy-
right and (or) related rights of copyright
and (or ) related rights are entitled to: a) to
claim their rights and renovation, includ-
ing to ban actions infringing copyright and
(or) related rights or pose a threat of viola-
tion; b) to apply to the court for renewing
and (or) cessation of actions infringing
copyright and (or) related rights or pose a
threat of violation; c) to submit claims for
compensation for moral (non-property)
damage; d) to sue for damages (property
damage), including lost profits, or collec-
tion of income received by the infringer as
a result of a breach of copyright and (or)
related rights or compensation; e) require
the cessation of preparatory actions for
breach of copyright and (or) related rights,
including the suspension of customs pro-
cedures, if there is a suspicion that may
be missing on the territory of Ukraine or
its customs territory of counterfeit copies
of works, phonograms, means circumven-
tion of protective equipment in the man-
ner prescribed by the Customs Code of
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Ukraine; e) participate in inspections of
production facilities, warehouses, manu-
facturing processes and business opera-
tions related to the production of copies of
works, phonograms and video for which
there is reason to suspect abuse or threat
of infringement of copyright and (or) re-
lated rights, procedure established by the
Cabinet of Ministers of Ukraine; g) re-
quire, including the courts, publications in
mass media information about violations
of copyright and (or) related rights and
judicial decisions concerning these vio-
lations; g) to require persons who violate
the copyright and (or) related rights of the
plaintiff, information about third parties
involved in the production and distribu-
tion of infringing copies of works and ob-
jects of related rights and circumvention
of technical means of protection, and the
channels distribution; c) require the adop-
tion of other legal actions related to the
protection of copyright and related rights
[4,p. 1, Art. 52].

As you can see, the list of specified
methods of protection of copyright and
related rights is significantly greater than
that defined in the Civil Code of Ukraine.
This makes it possible to conclude on the
feasibility definition in law of expanded
the list of methods of protection and a le-
gal entity rights to business reputation.

The classification according to differ-
ent criteria provides the most complete
picture of the civil ways to protect busi-
ness reputation of a legal entity.

Protection methods of civil rights de-
fined by art. 16 CC are used to protect the
business reputation of a legal entity. They
can be defined as a general means of pro-
tection, as they relate to the protection of
any person’s rights violated.

Since the violation of business repu-
tation of a legal entity has some features
compared to other violations of subjective
rights (primarily due to the information
nature of business reputation), then ad-
ditional methods of protection can be de-
fined as special.

Accordingly, the degree of regulation
can define common methods of protec-
tion (according to Art. 16 CC, besides
situation restoring that existed before the
violation and recognition unlawful legal
act) and special protection methods of a
legal entity’s business reputation (denial,
response, expression of his opinion, pub-
lic apology, circulation of newspapers and
books withdrawal, etc.).

In connection to information charac-
ter of the business reputation and accord-
ingly most violations of a legal entity’s
rights, the methods of business reputation
protection against wrong information the
Plenum of Supreme Court of Ukraine, ex-
cept response rights and wrong informa-
tion, also demands on losses paying and
morale harm to a legal entity, caused by
such violations. Mentioned requirements
are seen in accordance with the common
backgrounds as to the harm inflicting
[8]. As we can judge the Plenum of Su-
preme Court of Ukraine determines both
common and special methods of the legal
protection of the legal entity’s business
reputation.

Russian researchers suggest the divi-
sion of civil legal means of protection into
legal material and jurisdiction methods of
protection. Legal material methods define
rights and responsibilities of relations
starting with actions that break the law,
situation restoring that exist before the
violation, doing responsibility, discontin-
uing or changing legal relations, namely
methods, that can be implied by interested
individuals; jurisdiction method of pro-
tection is accepting the right or adjudge to
particular action [1, p. 46].

Such position gives backgrounds to
determine by the criteria for the division
of methods of civil legal protection of a
legal entity’s business reputation accord-
ingly form the subject, that has the right
to protect business reputation it should be
accentuated on: methods that can be ap-
plied by a person of the business reputa-
tion; judicial and procedural methods of
the business reputation protection; meth-
ods of protection that can be applied by
other authorized state body.

Conclusions. Civil legal ways to pro-
tect business reputation of a legal enti-
ty — is provided within the forms of civil
protection of the business reputation of a
legal entity measures to ensure recovery,
compensation and implementation of the
right to the business reputation of a legal
entity. The classification of civil legal
ways to protect the reputation of a legal
entity was done. The degree of regula-
tion defines: general ways to protect the
business reputation of a legal entity (un-
der Art. 16 of the Central Committee of
Ukraine, in addition to restoring the situ-
ation that existed before the violation and
recognition of the illegal legal act) and
special methods of protection of the busi-
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ness reputation of a legal entity (rebuttal
response expression of his opinion, public
apology, circulation newspapers, books,
etc. withdrawal).

Depending on the subject authorized
to protect the business right of a legal en-
tity it has been defined: methods that can
be used by the subject of the business rep-
utation; judicial and procedural means of
business reputation protection; methods
of protection that can be applied to other
authorized state body.

Procedural ways to protect the mech-
anism of civil rights protection of a legal
entity to business reputation is important
but not the only. With the help of judicial
proceedings court issues are considered,
which involves a procedure for the im-
plementation by the interested parties the
right to be defended and the courts — the
jurisdictional authority.

Completing the review of civil legal
ways to protect the business reputation of
a legal entity, it should be noted that the
list of ways to protect is not exhaustive;
with the development of the information
society it will develop new, more effective
measures of protection of business reputa-
tion of civil legal protection.
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IHOHATHUE «PUHAHCBI»:
TEOPETHUKO-IIPABOBOM AHAJIN3

Muxana IIOCTAKOBCKHUM,
acIupaHT
Kuesckoro ynusepcurera npasa HanmonanbsHol akazieMun HayK YKpauHbI

Summary
The article detailed consideration of the concept of ,,finance” from different perspec-
tives: as an economic and legal category, material and procedural sense in broad and nar-
row sense, in terms of economic and civil rights, the main positive and negative aspects
in the sense of the term and invited the author’s interpretation of the term ,.finance”.
Key words: finance, financial system, financial activities, money, cash, public relations.

AHHOTAIMS
B crarthe ocymiecTBIICHO TETANEHOE PACCMOTPEHUE TOHATHS «(PHHAHCHD) C PA3HBIX
TOYEK 3PEHHS: KaK IKOHOMHUUECKOI 1 FOPUANIECKON KaTerOpHH, B MATEPUATLHOM U TIPO-
[eCCyaJIbHOM CMBICIIE, B IINPOKOM M Y3KOM OHUMAaHHH, C TOUYKH 3PEHHUS X035 CTBEHHO-
TO W TPaXTaHCKOTO TPaBa, OTPEEIICHB OCHOBHBIE MOJIOKHUTENBHEIC M OTPHIIATEIILHBIC
aCMeKThl B TOJIKOBAaHWU ITOTO TMOHSTHUS, & TAaKXKe MPEITIOKEHO aBTOPCKOE TOJNKOBAHHE

TIIOHATUA (((1)I/IH3.HCBI>>.

KarwueBble ciioBa: ¢puHaHCH, (puHAHCOBAs CHCTeMa, (PMHAHCOBAS JESTEIHHOCTD,
JICHBI'H, ICHESKHBIC CPEICTBA, OOIECTBEHHBIC OTHOIICHHS.

HOCTaHOBKa npodaembl. Du-
HaHCHI, (MHAHCHUpPOBaHUE, (HU-
HAaHCOBas cUCTeMa, (PMHAHCOBAs JIESTelb-
HOCTb TOCY/IapCTBa — TO TE MOHSATHS, KO-
TOpPBIE JOBOJIBHO YaCTO MCIOJb3YIOTCS B
HalleH MOBCEAHEBHOH KU3HHU, TIOCKOJIBKY
TECHO CBSI3aHBI C MPOU3BOJICTBOM, TOBap-
HO-JICHeKHOM TOJMTUKOM TOCyAapCcTBa,
pa3BUTHEM BCeX (OpM COOCTBEHHOCTH, a
TaK)Ke IKOHOMUYECKHM pa3BUTHEM TOCY-
JIapCTBa B LIEJIOM.

AKTyaJlbHOCTL  TeMbl. DUHAHCHI
UrparoT BaXKHYIO POJIb B Pa3BUTHM OOlIe-
CTBA, SABJISIOTCSL OCHOBOH U1 00pa30BaHus
SKOHOMMYECKUX OTHOLICHMH B rocynap-
CTBE, BBICTYIAIOT KaK crienduyieckas Gpop-
Ma IIPOU3BOJICTBEHHBIX OTHOILIECHUH MEXTY
cyObexTamu xo3siictBoBanus. Ilostomy B
COBPEMEHHBIX YKOHOMHUUYECKUX OTHOIICHHU-
SIX, B YCTIOBHSIX PBIHOYHOM SKOHOMHKH He-
0OXOTMMBIM SIBIISICTCSI CCIEIOBAaHHE (hyHK-
[IMOHNPOBAHNS 1 Pa3BUTHS (PUHAHCOB B TO-
cymapcTe, (OPMHUPOBAHUS CHEIHAIBHBIX
3HAHMI1 U HABBIKOB MX IIEJICHAIIPABIICHHOTO
UCIOJIb30BaHus ¥ 3 eKTUBHON opraHuza-
MU (UHAHCOBOH NIEATENIBHOCTH OPraHOB
TOCYIapCTBEHHOH BIIACTH.

Cocrosinue mcciaegopanusi. Ilo-
HuUMaHue (UHAHCOB U  (DUHAHCOBOWA
CHCTEMBI OBLIO IIPEIMETOM pPaCCMOTpE-
HHUA B paboTaX MHOTHX OTEYECTBEHHBIX
n 3apyoexseix ydeHsix: JLK. Bopo-
Hoso#, O.H. T'opb6ynosoii, E.}O. Ipa-
yeoid, W.b. 3aBepyxu, M.D. Hsnue-
Boir, M.B. Kapacesoii, FO.A. Kpoxwuna,
H.U. Xumnuesoii, A.W. Xynskosa u 1p.

Henn wucciaenoBaHusi — aHaIM3 I0-
HATHS «(QUHAHCBHD), €r0 pasHbIX aCIEKTOB,
BbIJICJICHUE TIOJXO/IOB C Pa3IMYHBIX TOYEK
3peHUS.

H3no:xeHne OCHOBHOTO MarepuaJa.
B nayuHo#l nureparype 10 CHX TOp HET
€IMHOTO MHEHHUS OTHOCHTENIBHO CMBICIIA
TIOHATHUS «(UHAHCHI», & TIOTOMY HEOOXOIH-
MbIM SIBJISICTCSL HCCIICIOBAHHE «(UHAHCOB
Ha COBPEMEHHOM HTarle pa3BUTHSI IEMOKpa-
THYECKOTO O0IIECTBA, TIPABOBOTO, COLMAIb-
HOTO, He3aBHCUMOTO rocynapcrsa. Llensto
CTarby SIBJISETCS IPOBEICHUE TEOPETHKO-
[IPaBOBOTO aHAJIN3a IOHUMAHMS IOHATHUS
«GbuHaHCB. {71 NOCTIKEHUS NOCTaBIICH-
HOH LIeJIK B CTaThe PEeLIAroTCs CIELYIONIIe
3a/la4M: MCCIIENOBAaHUE TEePMUHA «(pUHAH-
CbD» C Pa3HbBIX TOUCK 3PEHHS: HCTOPUUCCKON
1 Gunocodckoi, IKOHOMUUECKOH TEOPHH,
FOPUCIIPYICHIIMH, HCCICOBAaHHE TMOHATHUS
«(hHUHAHCBY B Y3KOM U LIMPOKOM CMBICIIE,
C TOYKHU 3pPEHHUsI MaTepuajbHON U MpoLec-
CyaJIbHO# ()OPMBI, XO3HCTBEHHOTO U IPaK-
JIAHCKOTO IpaBa.

Iepexons K HEMOCPEICTBEHHOMY pac-
CMOTPEHHUIO LIEM HAIIero MCCIIeI0BaHMS,
OTMETHM, 4TO TEPMHH «(UHAHCHD) OSIBUII-
cs B XIII Beke 1 MPOUCXOTUT OT JIATUHCKOTO
cnoBa «finansia» — o0si3aTesnbHas oruIaTa.
Ota omara cBs3aHa C mHepenadyeil dactu
JIOXOla TPaKIaHWHA B PACHOPSHKEHHE MO-
Hapxa, KOpoJIs UM HHOTO MPaBUTEJIs Ha ero
COJIEpIKaHKE U HA IPYTHE PACXO/bI rOCyAap-
CTBEHHOTO coneprkanus [ 1, c. 4-5]. B ropu-
JIMYECKON JIUTeparype MMEEeTCs MHEHHE O
MIPOMCXOK/ICHUN TEPMHHA «(PUHAHCBD) OT
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(paHiy3ckoro «finance», I COBOKYII-
HOCTb 3KOHOMMYECKHX OTHOIICHHH, BO3-
HUKAIOIMX B Iporecce (pOpMHUPOBAHUS U
HCHOJIBb30BAaHUS 1IEHTPAIM30BAHHBIX U JIe-
LEHTPAJIM30BaHHbBIX JICHESKHBIX (OHIIOB, U
03HayaeT pacyeT, OKOHYAHHUE CPOYHOTO I1jIa-
TEXa, MOTAllICHHE JCHEXKHOTO 00s3aTeib-
CTBa, BBIIUIATY CYMMBI CpeicTB [2, c. 5].
Takum o0pa3om, B HaydHOH JHTEparype
HET €AWHCTBA OTHOCHUTENHHO ITPOHCXOX-
JICHWs] TepMUHA «(pHHAHCHD), HO OOIMM B
MIOHUMAaHUU 3TOTO TEPMUHA SBISCTCS €ro
pPaccMOTpEHHE KaK ONpPEeeNCHHBIX JICHEX-
HBIX PECYPCOB, JICHEXHBIX (POHJIOB, KOTO-
pble HanpasieHbl Ha YJOBICTBOPEHUE CO-
OTBETCTBYIOIIMX IOTPEOHOCTEH 4YeNoBeKa.
OpnHako pa3sBUTHE PHIHOYHBIX OTHOIICHUM
HECKOJIBKO MEHSIET MOHUMaHHe (DHHAHCOB,
KOTOpbIE YK€ HCCIEIyIOTCS Kak Ompee-
JIEHHas1 YKOHOMHMYECKasl KaTeropwsi, sBIie-
HHE, KaK MaTepHaIbHOE COep)KaHue, Kak
ocobast crienuduaeckast popmMa IPOU3BOJI-
CTBCHHBIX OTHOIICHHH, MarepuaibHas |
nporieccyanbHas popmMa aKKyMyIUPOBaHUS
JICHEKHBIX CPEZICTB U JIp.

B coBpeMEHHOM 3KOHOMHYECKOM CIIO-
Bape (pMHAHCHI PAacCMaTpPHUBAIOT Kak 0000-
LIAMOIIYI0 KaTeropuio, KOTopas OTpakaeT
SKOHOMUYECKHE OTHOLICHHS B IpOLECcCce
CO3[aHHUs U MCTIONb30BaHusI (JOH/IOB JICHEXK-
HBIX CPE/ICTB, ICHESXKHOTO 00pariieHus. ITOT
TEPMHH O3HAYaeT, YTO JACHEKHBIC CPEICTBA
paccMaTpuBaroTCsS B X 00pa3oBaHUH U 00-
paleHnH, pacrpeeseHIH U riepepacipere-
JICHUH, WCTIONIG30BAHUM B OKOHOMHUYECKHX
OTHOILICHUSIX U OTOBapHUBAIOTCS B3aUMHBIMU
pacyeTaMy MeXIy XO3SHCTBYIOIMMH CyOb-
€KTaMu, 000pOTOM JIEHE)KHBIX CPEJICTB U T.]1.
[3, c. 723]. O nonnMaHuM TepMUHA «PHUHAH-
CbI» MCKJIIOYUTEIIFHO KaK HKOHOMHYECKOH
Kareropun ToBOpsAT U A.P. Anasepnos, u
B./1. MenbHUKOB, KOTOpBIE 10 (pUHAHCAMU
TIOHUMAIOT OOIIECTBEHHbIE SKOHOMUYECKHE
OTHOIIIEHMSI, TTPEIMETHOI 00JIaCThI0 KOTO-
PBIX BBICTYTaeT mpornecc (HOpPMHUPOBAHUS,
pacnpeneneHuss U HCTIONB30BaHMs (POHIOB
JICHE)KHBIX CPEJICTB B LENSX BBINOIHCHHUS
GyHKUMHA W 3a7a4 TOCyNapcTBa, a TaKkKe
KOHKPETHBIX CYOBEKTOB XO3HCTBOBaHUS
[4, c. 6; 5, c. 22]. B.M. OnapuH yka3bIBaeT,
YTO (PMHAHCHI — 3TO COBOKYITHOCTb JICHEX-
HBIX OTHOLICHHH, CBS3aHHBIX C (opmupo-
BaHMEM, MOOMIHM3alMell U pa3sMelleHHEM
(MHAHCOBBIX pECYpcoB U C OOMEHOM,
pacmpenenieHneM U IepepacripeneieHIeM
CTOMMOCTH CO3IaHHOTO Ha OCHOBE MX HC-
TIOJTF30BAaHMSI BAJIOBOTO BHYTPEHHETO IIPO-
IIyKTa, a TIPH OTPEIENICHHBIX YCIOBUSIX — 1
HaIMOHAJIBHOTO OorarcTtea [6, ¢. 75]. MBI

e CUUTAEM, YTO 3KOHOMHYECKHE OTHOLIE-
HMS, HalpaBieHHblE Ha (OPMUPOBAHMHE,
pacripeziesieHie U UCIONb30BaHUE (OHIIOB
JICHEKHBIX CPEJICTB, HEJIb3sl PaCCMaTpHUBAaTh
HCKJTFOUHTENBHO KaK SKOHOMHYECKYIO KaTe-
TOPHIO, TTOCKOJIBKY TAaKOE pacIpeeneHne
U HCIIONIb30BaHUE (PUHAHCOBBIX PECYpPCOB
B TOCYJapCTBE OCYILECTBIISETCS HAa OCHO-
BaHHU COOTBETCTBYIOIIKX IPABOBBIX HOPM
1 B LENSX YHOPSIOYCHUS OOIIECTBEHHBIX
OTHOIIIEHHH, BO3HHUKAET IPU HPOBEACHUHN
(brHaHCOBOH MOMMTUKHM B Tocyapcrse. He-
CKOJIKO MHOE TOJIKOBAHME MOHATHA «(u-
HAaHCBD» KaK 3KOHOMHYECKOH KaTeropuu
paccmarpuBaer @.A. SpoleHko, KOTOpbIi
(bHMHAHCBI XapaKTepH3yeT KaK OTHOIICHHS
MEXIy OSKOHOMHMYECKUMH IapTHEPaMu,
OpraHH30BaHHBIE C IOMOIIBIO TOCYAap-
crBa. [1oaTOMY CaMO BO3HHKHOBEHHE (u-
HAHCOB M WX pa3BUTHE HEPa3phIBHO CBS-
3aHO C WCTOpHEH TOSBICHUS U Pa3BUTHUS
TOCYTApCTBEHHOTO YCTPOWCTBA, TO €CTh
rocyrapcTBa Kak opraHa ympasneHus. lo-
CyZapCTBEHHOE PeryaupoBaHie (HMHAHCOB
OXBAaTBIBAaET BCE OCHOBHBIC (hOpMbI (pUHAH-
COBBIX OTHOLICHHH: MEXKIy TOCYIapCTBOM
U TPENIPUATHSAMH, MEXIY TOCYIapCTBOM
U HaceJICHHEeM, MEeX]y Pa3IMyHbIMHU IpeJ-
TPHATHAMHU, MEXIY NMPSINPHATHIMU U €10
pabotaukamu [7, ¢. 335]. OnHako MBI He
MOJTHOCTBIO COIVIACHBI C TaKUM YTBEP)KIe-
HHEM, TTOCKOJIbKY CINTAeM, YTO XapaKTepH-
CTHKa ()MHAHCOB HCKIIFOYUTENIEHO C TOUKH
3peHHs] DKOHOMHKH SIBIISIETCS HeLeJeco-
o0pazHoil. PUHAHCHI MOTYT BBICTYIIATh U
KaK PeryJsitop OTAENbHBIX OOIICCTBCHHBIX
OTHOIIEHHUH MeXIy CyObeKTamu (puHaHCO-
BBIX MPABOOTHOLICHUH M BBINOJHATh CJIe-
JIyIolIMe BaKHbIE (QYHKIMU: Hepepacipe-
JICJICHNS, CTUMYJIMPYIOLIYIO, HAKOIUTENb-
HYI0, KOHTPOJIMPYIOIIYIO U T.J., @ IOTOMY
(uHaHCBI 1LIe7eco00pa3HO paccMaTpHBaTh
1 KaK IPaBOBYIO KaTreropmio. To ecTh, Hc-
CJIeIOBaB TIOHMMAaHNE (PUHAHCOB C TOUKH
3pEHHUs] SKOHOMHKH, MbI aKIICHTHPYEM BHH-
MaHHe Ha He0OXOIMMOCTH TOJIIKOBAHHS TO-
rO TIOHATHSI B TIPaBOBOH IUIOCKOCTH. Tak,
(UHAHCBI CleyeT OXapaKTepHU30BaTh Kak
OOIIECTBEHHbIE OTHOIICHHS II0 OTHOIIe-
HHMIO K JICHEXHBIM CpEeJICTBaM rocy/1apcTBa,
pacrnpeziefieHie ¥ HPaBOBOE PEryIHpoBa-
HHME KOTOPBIX OCYLIECTBJISETCS B COOTBET-
CTBHH C IPAaBOBBIMM HOPMAaMHU U B PaMKax
JICHCTBYIOIIETO 3aKOHOIATENbCTBA. A 3TO
OCYIIECTBIISIETC ~ IIyTéeM  HOpPMAaTHBHO-
MPaBOBOTO  PETYIMPOBaHMS  (PUHAHCOBOI
JIEATENIBHOCTH B TOCYIapCTBE, YTO 000CHO-
BBIBA€T PaCCMOTPEHHE (PMHAHCOB M C TOUKH
3peHws! FOPUCTIPYACHIIHN.

B nayuHoi#l nureparype Tarke cylie-
CTByeT MHEHHE 00 OTHECEHUH «(PUHAHCOBY
K IOpHIMYECKON Kateropuu. B yactHOCTH,
10.B. T'apycr u T.A. Ko03eBa mnpemiaraior
(brHAHCBI MCCIeIoBaTh, MPEX/E BCEro, KaK
IOPHIMYECKYIO, @ YK€ IOTOM KaK JKOHO-
MHUeCKylo Kareropuio. ITo MHeHuIo yde-
HBIX (pUHAHCAM KaK IOpPHANYECKOH KaTero-
PUM TIPHCYINH CIETyIONe OCOOCHHOCTH:
1) ¢uHAHCHI HCTOPUYECKH CBSI3aHBI C TIPU-
pozIoli BO3HHKHOBEHHS W (PYHKIMSAMH TO-
CyZapcTBa U BBINOJHSAIOT 3a/ia4l rocyaap-
CTBEHHOIO Pa3BUTHS HA €ro KOHKPETHOM
JTane; 2) (UHAHCHI MPEICTaBISIOT CO00it
3aKpEIJICHHbIC 3aKOHOM OTHOIICHHS MEX-
Jly TOCYAapCTBOM, (DPM3UUECKUMHU U FOPUJIH-
YECKUMH JIMLIAMH 110 BorpocaM (GopMupo-
BAHMS, MCIIONB30BAHUS U PaCIpPECIICHUs
JICHeXKHBIX CPeZCTB U (OHMIOB; 3) (uHaH-
CBl TECHO CBSI3aHBI C BO3HMKHOBEHHEM H
CyIIECTBOBaHHEM TOBApPHO-JCHEKHBIX
OTHOLICHWII B TOCYIapcTBE M OOIIECTBE;
4) hvHAHCHI BBICTYIIAIOT IIPEIMETOM 3aKpe-
IUIGHHBIX TOCYJapCTBOM IIPABOBBIX HOPM
IPH paclpesiesIeHn! 1 IiepepacipeielIeHuH
YacTH BAJIOBOTO BHYTPEHHETO HPOIyKTa
[8, c. 28-29]. MbI comiacHbI ¢ MO3UILUCH
YYEHBIX, TOCKOJIBKY TaKXKe CYUTaeM, 4TO
C HOMOLIBI0 (DMHAHCOB OCYILIECTBIACTCS
pacripeiefiecHHe JCHEeKHBIX PECypcoB He
TOJIBKO MEK/y OpraHaMH TOCYIapCTBEHHO
BIIACTH, HO M MEXKIY TIOCYAapCTBEHHBIMU
OpraHaM{ U JpyrUMH CyOBEKTaMH IIpaBa
U cyObekTamMH (DMHAHCOBBIX IIPaBOOTHO-
meHni B rocynapcrse. O IMOHNMaHMH T10-
HATHS «(QHUHAHCBD» KaK MPaBOBOH M IOpU-
JIMYECKOH KAaTeropuy BbICKAa3bIBAINCH TaK-
e B.®. Ponb, B.B. Cepruenxo, kotopsie
MpeUIaraloT MUPOKoe (MEKOTpaciIeBoe) 1
y3koe ((puHAHCOBO-TIPaBOBOE) MOHUMAHKE
sToro mouATus. Kak ormeyaror yueHsle, B
IIUPOKOM CMbICie (PHHAHCHI (HJIM OTIENb-
HBI€ MX aCHEKTHI, CTOPOHBI) BOCTPEOOBAHEI
MHOTHIMH OTPACIISIMHU TIpaBa ¥ KIMEIOT 00111e-
oTpacneBoe 3HadeHue. Hamprmep, nmonsrue
IIeHBI, CTOMMOCTH, JOXOIa U Jp. — 3TO OT-
HOILCHUSI, PErYJTUPYEMBIC U TPAKIAHCKHM,
U (UHAHCOBBIM, U aJMHHHUCTPATUBHBIM, U
TPYZOBBIM IIPaBOM, M JPYTHMH €ro OTpac-
namMu. B y3kom acmexrte peub uzer o my-
OJIMYHOM 3HAYCHUH (PMHAHCOB, MCKITIOYH-
TEJBHO O JCHEKHBIX (hOHIAX rocynapcrsa
U TePPUTOPUATbHBIX 00LIMH. B 310it cuty-
alyK, Kak OTMEYaeT Y4YeHbIH, obmieoTpac-
JICBBIC TOHATHS, KAaTErOpHU MPHOOPETAIOT
CIICIMABHBIN OTPACIICBOH XapakTep; OHH
BBIPKAIOT CIHENH(HIECKUE, OTHOPONHBIC
(hMHAHCOBO-TIPaBOBBIE OTHOIICHHS (0OIIIe-
OTpacIeBbIe KATErOpHH IOXO0/[a, CTONMOCTH,



LEHbI NPHOOPETaoT (PUHAHCOBO-IIPABOBOE
3Hauenue) [9, c¢. 10-11]. MsI coracHsl ¢
TaKUM YTBEPXKICHUEM, IOCKOJIbKY (hMHAH-
ChI SIBJISFOTCS. BAXKHBIM HHCTPYMEHTOM LISt
JIBIKECHHUS JICHE)KHBIX CPEICTB B rocynap-
CTBE, OHU HEOOXOIMMBI JUIsl BCEW IesITeNb-
HOCTH OPTaHOB TOCYAAPCTBEHHON BIACTH U
notpebHOCTEH obmecTBa. Takoe TBHKEHNE
CPE/ICTB OCYLIECTBIIACTCA B COOTBETCTBY-
Iolel npaBoBoil Qopme U perynmpyercs
OOBIYHO aJIMUHHCTPATUBHBIM W (puHAHCO-
BbIM IIpaBoM. OIHaKO, KaK MbI CYUTaEM, He-
LEeNecO00pa3HbIM SABISIETCS PACCMOTPEHHUE
(hMHAHCOB MCKITFOUMTENBHO C TOYKU 3pEHUs
npaBa 0e3 yuyera SKOHOMUUYECKOTO IIOHUMa-
HMS 3TOTO MOHSTHS, TOCKOJIKY 3TO 3HA4H-
TEJIBHO CY’>KaeT MOHUMAaHHE CYIIHOCTH JaH-
HOTO TTOHSTHS ¥ HE TIPEAOCTABIISIET MTOTHOM
KapTHHbI O (PUHAHCOBBIX OTHOIICHHSX M
(hPMHAHCOBOM AESATENHHOCTH B TOCYIapPCTBE.
IMoaToMy ciemyeT COmacHThCs C MO3ULHeH
W.B. EpmoBa 0 ToM, 4TO (pMHAHCHI — ITO
OKOHOMHYECKasl Kareropwsi, HO B cdepe
OOIIIECTBEHHBIX OTHOLICHMH OHa BCErna
pHOOPETaeT COOTBETCTBYIOLIEE MPABOBOE
BoIpaxkenue [ 10, c. 108].

JI0BONBHO YacTO B Hay4HOH JUTEpaTy-
pe (UHAHCHI pacCMaTPUBAIOTCS HE TOJBKO
C DKOHOMHYECKOH M IOPUANYECKOH TOUKH
3peHHs, HO M C MaTepUabHOI U Ipolec-
CyallbHOM. B yacTHOCTH, Takylo Hay4dHyO
MO3UIIUIO TIOAEP/KUBAIOT POCCHIICKHE KO-
HomucTsl M.B. Kapacesa n FO.A. Kpoxuna,
KOTOpBIE CYHUTAOT, YTO ()HMHAHCHI MOXKHO
paccMarpuBaTh ¢ SKOHOMHUYECKOH M Mare-
pHaIbHOM TOUYKHM 3peHus. B skoHOMMYe-
CKOM acriekTe (PMHAHCBI — 3TO SKOHOMHYE-
CKHE OTHOIICHHS, CBA3aHHBIE ¢ 00pa3oBa-
HHEM, PacTIpeIeNICHHEM U HCIIOIb30BaHHEM
LEHTPAJIM30BaHHbIX U JICLIEHTPAIN30BaH-
HBIX (DOHJOB JEHEKHBIX CPEICTB CaMMX
CyOBEKTOB (rOCyAapcTBa, MyHHLIUITATIBHBIX
00pa30BaHuii, MPEANPUSITHHA, OPraHU3AINI
1 T.11.). B MarepuansHOM acriekre (PUHAHCH
MPEJCTABISIOT COOOH JeHEeXHBIE (OHIBI
TOCY[IapCTBa, TOCYIAPCTBEHHO-TEPPUTOPH-
IBHBIX W MYHHIMIATGHBIX 00pa30BaHUH,
MPEANpUATUH, YYpEKACHUH, OpraHu3a-
IMH, MCTIONB3YeMbIX Ui MarepUabHOTO
obecrieueHuss moTpeOHOCTel OOIIecTBa 1
pa3BUTUS TPOM3BOACTBA. B comeprkaHue
(hMHAHCOB BKJIFOYAIOTCS TOJBKO TE€ JCHEXK-
HbIE OTHOILIEHHUS, KOTOpPbIE UMEIOT CIELH-
(uueckyro hrHaHCOBYIO GOpMy ABIKEHUS
CTOMMOCTH, CBSI3aHHYIO C PacIpeiesIeHIEeM
JIEHEeXKHBIX JIOXOIOB M HAKOILICHHH, ¢ (hop-
MHpPOBaHAEM W HCIOJB30BaHHEM OIpere-
JICHHBIX (DOHIOB JICHEXHBIX PECYpPCOB»
[11, c. 3]. O nornMannu noHsATHS «pUHAH-

CbI» B MaTepHaJIbHOM U IPOLECCYaIbHOM
acreKTe B CBOMX HCCJIEOBAaHHUAX BBICKa-
3piBaeTcs H.M. XumuueBa, xotopas mpen-
JlaraeT B MaTepHaibHOM CMbICIIE (DMHAHCHI
paccMarpHuBaTh Kak COBOKYITHOCTB JICHEX-
HbIX (DOH/IOB rocynapcTsa (TOCyIapCTBEH-
HBle ()MHAHCHI), €€ MECTHBIX 00pa30BaHMIA
(MecTHBIE (DUHAHCHI), KOTOPBIC HCHOJB3Y-
FOTCSL TS YOBJIETBOPEHHS OOIIECTBEHHBIX
MOTPeOHOCTEH M Pa3BHUTHS MPOU3BOICTBA.
B npoueccyansHoM cmbiciie (pMHAHCH —
9TO SKOHOMUUECKHE JICHE)KHbIE OTHOLICHUS
1o GopMHUPOBaHHUIO, PACTIPEAEICHHIO U HC-
HOJIb30BAaHUIO (DOH/IOB JICHEKHBIX CPEIICTB
TOCYJapCTBa, €r0 MECTHbBIX aJMHUHUCTpPa-
THBHO-TEPPUTOPUAIIBHBIX OOpa30BaHUM, a
TaKoKe MPENNpUATHHA, yUpeKACHHUH, opra-
HU3AIMH, HEOOXOIUMBIX IS 00eCIIeYeHuUsT
PaCIIMPEHHOTO BOCIIPOM3BOACTBA U COIMH-
IBHBIX HYXI, B IPOIIECCE OCYIIECTBICHUS
KOTOPBIX IIPOUCXOANT PaCIIpesieIeHHe U T1e-
pepacriperieieHne 00IEeCTBEHHOTO MPOTYK-
Ta ¥ KOHTPOITb 32 YIOBJIETBOPEHHEM 00IIIe-
CTBeHHBIX oTpedHOCcTel [12, ¢. 19]. Takum
00pa3oM, MaTepHalbHbIN acleKT OTpakaeT
NOHMMaHHE (MHAHCOB C SKOHOMHMYECKOU
CTOpPOHBI, & MPOLECCYAIbHBIH acleKT — ¢
FOPUINIECKOM.

JloCcTaTtoyHO MIMPOKO paccMaTpHBacT
nousitue «dunancer» AWM. XyaskoB, Ko-
TOPBIH MPEIaraeT 3TOT TEPMHUH IOHNMATh
B TPEX CMBICJIaX: IIMPOKOM, Y3KOM H CIIe-
[HaTbHOM. B mMpoKoM cMbIciTe TOHSTHE
(hMHAHCOB OXBAaTHIBAET JICHEKHBIE (DOH/IBI
Pa3NMYHEIX CYOBEKTOB XO3SHCTBOBaHUS
(B TOM umcie, MHAMBUIYaJbHBIX IIpe.-
HpUHUMaTeNe) U rocyaapcrea. B yskom
CMBICIIe (PUHAHCHI — 3TO JICHEXHbIE (POH/IBI
roCylIapcTBa, €ro TeppUTOPUAIBHBIX O]
pa3neneHuid, MPeanpUsITUil, YIpEKICHUI
u opraHmzaimid. B Tex ciyuasx, korga
pedb UJIEeT O ACHEXKHBIX (HOHIAX UCKIIIOYH-
TEJILHO TOCYIapCTBa, IOHATHE «(HUHAHCHDY
HCTIONB3YeTCsl B €T0 CIENHaJbHOM 3Hade-
Huu [13, c. 11-12]. HexotopbiMu yueHbI-
MH (PUHAHCHI PaCCMaTPUBAIOTCS U C TOUKH
3peHusl XO3SHCTBEHHOTO mpaBa. Hampwu-
Mep, Kak cuuraer b.A. Paii30epr, ¢punan-
CbI — 3TO COCTaBHas 4acTh XO3HCTBEHHOTO
MEXaHU3Ma, COBOKYIHOCTb (DMHAHCOBBIX
CTUMYJIOB, PbIYaroB, UHCTPYMEHTOB, opM
U CIIOCOOOB PEryIUPOBAHHUSA HKOHOMH-
YECKUX TPOLECCOB M OTHOIIeHUH. Du-
HAHCOBBI MEXaHWM3M BKIIIOYACT, MPEXIe
BCETO, IICHY, HAJIOTH, MOIUIMHEI, JITOTHI,
mrpadpl, CaHKIMU, JNOTAlWH, CYOCHINH,
0aHKOBCKHE KPEAWTHBIE W JICTIO3WTHEIC
NPOLEHTHI, YYETHYIO CTaBKY, TapH(eI
[14, c. 369]. OnHako MBI HE TORACPKH-
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BaeM MHenue B.A. Paii3bepra, mockonbky
CYMTAaEM, YTO HE CTOMT paccMaTpuBaTh
(UHAHCHl HCKIIOYMTENBHO Kak OIpese-
JICHHBIE CTUMYJIbI, PblYard, HHCTPYMEHTBI
U T.IL, NOCKOJBKY (PMHAHCHI BBIMOIHSIOT
Oojyee LIMPOKME M BaXKHBIC 3a/la4, KO-
TOpBIE B OCHOBHOM COCTOSIT B CO3JaHUH
LeseBbIX (DOHIOB ICHEKHBIX CPEICTB, pe-
T'YJIMPOBaHUU (PMHAHCOBOH NESTEILHOCTH
B TOCYZIapCTBE, paclpeefeHud (PHHAHCO-
BBIX PECYpPCOB U KOHTpOJIE 38 UX HCIONb-
30BaHUEM.

BbiBoabl. B HayuHOll nuteparype Her
€MHCTBA MHEHHH B MOHMMAaHUM HOHATHSA
«(hHMHAHCBI», OZIHAKO UIMEETCS YEeTKAst TI03U-
LI1sl, B COOTBETCTBUM C KOTOPOH (PUHAHCHI
HE CJIELyeT OTOXKICCTBIATH C JEHbI'aMHU,
MIOCKOJIbKY (DHHAHCHI SIBISIFOTCS GoJiee 1u-
POKUM HAy4YHBIM MOHSTHEM, HEXKCIIH JICHb-
TH, U BKJIIOYAIOT B CeOSl TOBOJILHO CIIOXK-
HBI MEXaHHM3M IPABOBOTO PErYJIUPOBAHHS
OOIIIECTBEHHBIX OTHOLICHHUH, C OJHOI CTO-
POHBI, 1 Tporiecc (hOPMHUPOBAHHS, pacrpe-
JIeJICHUS 1 MCTIONBb30BAaHUS (JOHIOB JICHEX-
HBIX CPEICTB, — ¢ apyroid. [Ipoananusupo-
BaB Hay4HbIE TOXO/bI K TOJKOBAHHIO IO-
HATHSI «(UHAHCBD), OTMETHM, YTO (DHHAHCHI
HEJB3sl PacCMaTpUBaTh HCKIIFOYUTEIHHO
KaK SKOHOMMYECKYIO WM OPHANYECKYIO
KaTeropyio, a HeoOXOIMMO UX COOTHOCHTh
MEXIy CO0O0M, MOCKOIBFKY MMEHHO TaKoe
MOHUMaHKUEe HauboJee MOJIHO PacKphIBaeT
CYLIHOCTh M Ha3HaueHHE (PMHAHCOB B TO-
cynapctse. Takum 06pa3oMm, HoJl TePMHHOM
«(hUHAHCBI», KaK MBI CYHTAEM, CIICAyeT
MIOHUMATh CJIOKHOE IIPaBOBOE SIBIICHHE,
KOTOpOE COZICPXKMT J[BE COCTABIIIOIIKE,
O/lHa M3 KOTOPBIX OINpeleNseT BCIO WX
OIpE/IeTICHHYIO YacTh ICHEeXHBIX (POHIOB U
JICHEKHBIX PECYPCOB rOCYIapCTBa, HAlpaB-
JICHHBIX Ha YJIOBJIETBOPEHHE COOTBETCTBY-
IOIIMX MOTPEeOHOCTEH! YeoBeka (IKOHOMH-
YECKHUil acrieKT), a apyrasi — MpeanoaaracT
YETKY0, KOHKPETHYIO M YCTAHOBJICHHYIO Ha
3aKOHOZIATETIFHOM YPOBHE MPABOBYIO OCHO-
BY (hopMHpOBaHHsI, HCHIOIB30BAHMUS M pac-
TpE/ICNIeHNs] ICHSKHBIX CPEACTB U (DOHIIOB
B LENAX BBINOMHCHUS (QYHKLUMH M 3a1ad,
KOTOpBIE CTOAT Kak Iepe TOoCyIapCTBOM,
TaK W Nepes| OTACNbHBIMI CyObEKTaMU XO-
39HCTBOBAHUSL.
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MMPABOBBIE MHTEPECHI TOCYIAPCTBA
KAK KATETOPUSI AIMUHUCTPATUBHOTO
CYIOITPOU3BOICTBA: CYIIIHOCTD
A XAPAKTEPHBIE OCOBEHHOCTH

Burammii IIABUHCKHM,
KaHAUaaT OPUINICCKUX HayK,
3aMECTUTEIIb NIpEeAceaaTeId Kuesckoro OKPYXHOI'0 aIMUHHUCTPATUBHOI'O CyJa

Summary
The article is devoted to legal interests of the state as a category of administrative
proceedings. In the case of Ukraine the role and significance of the legal interests of the
state, their nature and characteristics. Special attention is paid to differences of legal
interests of the state against national interests and public interests.
Key words: government, legal interests of the state, administrative proceedings,

public interests.

AHHOTaIUA

Crarbsi MOCBSIICHA HCCIIEIOBAHUIO IPABOBBIX UHTEPECOB rOCYIAPCTBa KaK KaTero-
pUM aJMHHUCTPATHBHOTO CYIONpOM3BoAcTBAa. Ha mpumepe YkpawHBI ITOKa3aHBI POJIb
Y 3HaYCHUE MPABOBBIX WHTEPECOB TOCYIAPCTBA, UX CYIIHOCTh M XapaKTEepPHBIE 0COOCH-
Hoctu. Ocob0e BHUMAHHUE YIIEIEHO BOIPOCAM Pa3IHMIHid TPABOBBIX HHTEPECOB TOCYAap-
CTBa, HAIMOHAJILHBIX HHTEPECOB U ITyOJIHMYHBIX HHTEPECOB.

KuroueBbie €10Ba: TOCYyIapCTBO, MPABOBEIE MHTEPECHI TOCYIAPCTBA, aIMIHHHUCTPA-
THUBHOE CYIOIPOU3BOJICTBO, MMyOINYHBIC HHTEPECHI.

HOCTaHOBKa npodaemsbl. Pea-
JIUM COBPEMEHHOM  YKpauHBI
CBUJIETENILCTBYIOT O BO3POCIIEH 3HAYH-
MOCTH aJIMUHHCTPATHUBHBIX CYyIOB B pe-
LIEHUH CIIOPHBIX BOINPOCOB, KACAIOIIUXCS
NefcTBU W 0Oe31esATeIbHOCTH OPraHoB
nyOonuyHOM amMuHUCTpanuu. JleicTBu-
TENbHO, CHCTEMa aJIMHHHCTPATHBHOTO
CYIOTIPOM3BOICTBA MPEIOCTABISIET Ooee
[IMPOKKE BO3MOXHOCTH JUISE OOBIYHOTO
rpaxklaHuHa OCIIOPUTH HETPaBOMEPHEIE
JIEHCTBUSI CYOBEKTOB, KOTOPHIE HMEIOT
BJIACTHBIC TOJHOMOYMS. B 3Toil cBs3HM
a0COJIIOTHO  CIIPaBE/IMBBIMU  SIBIISTEIOTCSI
ciosa C.I. CTerneHKo 0 TOM, Y4TO BaKHOE
00CTOSITENIECTBO, HA KOTOpPOE CIeayeT
00paTHTh BHUMaHUE, — OCIIapHBaHHE pe-
[IEHUH, IEHCTBUI UK Oe3esaTeNIbHOCTH
CyOBEKTOB BJIACTHBIX MOJTHOMOYHH, Kak
OCHOBHO# TpenMer oOpalieHus] B aiMu-
HUCTPAaTHBHBIN CyH, B IEJIIOM BIIUCHIBA-
eTcsl B MPEUIOKEHHYIO (GopMyrty aes-
TETHPHOCTH JIMUHUCTPATHBHEIX CY/OB,
KOTOpBIE PAacCMaTpPUBAIOT JIea «9EJIOBEK
IIPOTHB TocyaapcTsay [1, c. 274].

Bmecte ¢ Tem HeoOXoaMMO yKa3arb,
YTO, KaK OBl 9TO HE BBINISAEIO MapagoK-
CaJbHO, HO aJMHUHUCTPATHBHBIC CYyIbI B
psie ciaydae 3alUIaroT U UHTEPEChl To-
cynmapcTBa. Peub uzer o ToM, 4TO B COOT-
BeTcTBUH co cratheil 50 Konekca agmu-
HUCTPATHUBHOTO CYIOMPOM3BOICTBA YKpa-
WHBl TpaxJaaHe YKpauHbI, WHOCTPAHIIbI

Wiy nuia 0e3 rpaxkIaHcTBa, UX 00benu-
HEHHUs, I0PUANYIECKHE JHIA, KOTOPBIC HE
SIBJISIOTCSL CYObEKTaMH BIIACTHBIX MOJIHO-
MOYHH, MOTYT OBITH OTBETIHKAMH TOIHKO
[0 aJMHUHHCTPATHBHOMY HCKy CyOBEKTa
BJIACTHBIX TTOTHOMOYHI:

- 0 BpPEMEHHOM 3alpenieHnd (TpH-
OCTaHOBJIEHMU) OTJCIbHBIX BHUJIOB WIH
BCEH JEATEIBHOCTH OObEIMHEHMS Ipax-
JaH;

- O NIPUHYAUTEIBHOM pociycke (JIMK-
BUJIAlIK) 00bEIMHEHHNS TPAXK/IaH;

- O TNPHHYJUTEIHHOM BBIABOPEHUH
MHOCTpAHIA WX JuLa 6e3 rpaxJaHcTBa
13 YKpauHbl;

- 00 OrpaHMYEHNH peaTn3aliy IIpaBa
Ha MUpHBIE coOpaHus (coOpaHus, MUTHH-
TH, TIOXO/BI, IEMOHCTpPAaUd U TOMY IO-
nobHoE);

- B JIPYI'HX CIIy4asX, yCTaHOBJICHHBIX
3aKOHOM [2].

Yem ke BbI3BaHA HEOOXOIMMOCTb
NPUCTAILHOTO BHUMAHMSA K BOIpPOCAM
NPaBOBBIX HMHTEPECOB TOCYAAapCTBa Kak
00BEeKTa aJMUHHUCTPATHBHOTO CYHOIPO-
n3BoacTBa? B koHTekcTe 3amad aamu-
HUCTPATHBHOTO CYIONPOU3BOACTBA 3TO
MIPEACTABISACTCSA CICIYIONMM 00pa3oM.
[Ipexne Bcero, ompenereHHBIM HECOOT-
BETCTBHEM HOPM JIEHCTBYIOIIETO 3aKOHO-
JIaTeIbCTBAa TEM peajbHBIM 3ajadaM, KO-
TOpbIE CTOAT Hepen aJMUHHUCTPATHBHOM
roctunuei. Bo-Bropbix, ecnm QyHKIUH



aJIMUHUCTPATUBHON FOCTUIIMU HOCAT 00-
nee n00abHBIN XapakTep, Jaxe B onpe-
JIEJIEHHOM cTereHn Oojiee 000CHOBAHBI

TEOPETUYECKH, 4YeM MPAKTUYECKH MOJI-
KpEeIUIeHbl HOPMaMH JEHCTBYIOLIETO 3a-
KOHOZATEIbCTBA U OPraHM3AIMOHHO-TIPa-
BOBBIMH MEXaHHM3MaMH peai3alny, TO
3a/a4l aAMUHICTPATHBHOTO CYHOIPOU3-
BOJICTBA SIBIISTIOTCS OoJiee MPaKTUIHBIMH,
B OoIbIIell Mepe HaXOMASATCS B pealbHOM
MIPOCTPAHCTBEHHO-TEMIIOPAJILHOM H3Me-
PEHHH, CYLIECTBYIOT «ceidac U 31ech».
B-Tperbux, 3ajaud aAMUHUCTPATUBHON
IOCTUIIMY B M3BECTHOH cTemeHu (opmy-
JIUpyeT OOIIeCTBO, UCIIONB3YS Ul 3TOTO
UHCTUTYT BepxoBHoii Panbl YkpanHs! kak
€IMHOTO 3aKOHO/ATENILHOTO OpraHa rocy-
nmapctsa [3, c. 45].

Oco6eHHOCTh, Ha KOTOPYIO HEOoOXo-
IUMO OOpaTHTh BHUMAaHHE B KOHTEKCTE
TEMbl HAILIETO COOOLIECHUS, 3aKII0YaeTCs
B TOM, YTO (paKTHUECKH, IPETOCTABIISL
CyOBEKTaM BIIACTHBIX TOJIHOMOYHH MTPaBo
Ha oOpallleHHe C UCKOM B aJIMHHHCTpa-
TUBHBIH CyJl, 3aKOHOZATEJILCTBO HpeJo-
CTaBJIsIeT BO3MOXKHOCTh 3aIlUILATh WHTE-
peckl rocyaapeTa. YTo 3T0 3a HHTEpECh
U KakoBbl UX 0COOEHHOCTU? DTOMY BO-
NPOCY U TOCBAIICHA TaHHas ITyOIHKaIns.

Ilesan cTaTbu 3aKiIO4aeTCs B UCCIe-
JIOBaHUH TIPABOBBIX HMHTEPECOB TOCymap-
CTBa KaK KaT€rOpHH aJMHHHCTPAaTHBHOTO
CYIOTIPOM3BOACTBA, TOKa3e CYIIHOCTH H
XapaKTEepPHBIX OCOOEHHOCTEH TPaBOBBIX
HMHTEPECOB roCy1apCTBa.

H3i0:keHHMe OCHOBHOIO MaTepu-
aja. B KOHTeKcTe 3allUThl MHTEPECOB
rocylapcTBa B aJMUHHUCTPATHBHOM Cy-
JOIIPOU3BOJICTBE, JlaBasi COOCTBEHHOE
OIIpEe/IeNICHUE aHAJM3UPYEeMOMY  IOHS-
THIO, YKQKEM, 4TO TI0J] NPABOBBIMHU HH-
TepecaMH ToCyJapcTBa HEOOXOAWMO MO-
HUMaTh C(OPMYINPOBAHHBIC B ITOJIOXE-
HUSIX IEHCTBYIOIIETO 3aKOHOIATENbCTBA 1
JOKTPUHAIBHBIX JOKyMEHTaX IPaBSIIAX
MOJUTHUYECKUX CHJI OOIINE HPHUOPHUTETH
TOCyAapcTBa, KOTOpble 0a3upyroTcs Ha
HOTPeOHOCTAX O0LIEeCTBa, roCyAapCTBEH-
HOH MJCOJIOTHH U PEAIU3YIOTCS Ha IpaK-
THKE C TIOMOLIBIO amlapara rocyaapcTaa.

Baxupiif Bompoc, KOTOpBIA cieayeT
NPOAHAJIN3UPOBATh B KOHTEKCTE OIpesie-
JICHUs. XapaKTEePHBIX HPH3HAKOB IPaBO-
BBIX MHTEPECOB TOCYNapcTBa, — 3TO pas-
JIUYUe MEXTY yKa3aHHBIM IOHATHEM M
MOHSATHAMH «ITYOJTHIHBIE HHTEPECHD HIIH
«HaIMOHAJBHBIE HHTEpech». Kazamoch
OBI, MOHATHS IO CBOEH cyTH moxoxu. He-
peaKo ynoTpeOIsSroTcst B Ka4ecTBe CHHO-

uumoB. P.C. Menbauk u B.M. Bes3enko,
aBTOpBI y4eOHOro MmocoOusi mo oduieMy
aJIMMHUCTPaTUBHOMY IIpaBy, YTBEpxKIa-
0T, YTO «OCHOBOH IMyOJIMYHOTO MHTEpeca
SIBIISIETCSI OOBbEKTUBUPOBAHHBIN HHTEpEC
BCEro OOIIECTBa, YTO, COOTBETCTBEHHO,
HE TO3BOJISET OTOXIECTBISATH ITyOIHY-
HBIi HMHTEpPEC U TOCYJapCTBCHHBIN HH-
Tepec, KOTOPHIil SIBISETCS JHIIb OJHUM
W3 DIEMEHTOB IMyOIMYHOTO HHTEpeca.
B CBsI3M C 3TUM CIEAyeT OTMETHTbh, UYTO
UL cTaOMIIBHOTO U TIPOTPECCUBHOTO pas-
BUTHUS YKPAUHCKOTO 00IIeCTBa M TOCyaap-
CTBA BO)KHO, YTOOBI HA3BaHHBIE HHTEPECHI
ObLIM B3aUMOCOIIACOBAHHBIMU, HE COZIEP-
JKaJIM AJIEMEHTOB, KOTOpbIe Obl HapyILaIK
0ajlaHC CHUCTEMBI «BJIACTL-OOILLECTBOY.
CBoeo0Opa3HbIM «bapoMeTpom» 3Toro Oa-
JIaHCa SBISIOTCS, HAIpUMEp, MacCOBbIC
coOpaHus, HAJWYHE WA OTCYTCTBHE KO-
TOPBIX, COOTBETCTBEHHO, CBU/ICTEIILCTBY-
€T 0 KOHCEHCYCe MEXTy BJIacThIO U 001Ie-
CTBOM HIIM €r0 OTCYTCTBHUH, W, COOTBET-
CTBEHHO, MEXJy TI'OCYIapCTBEHHBIMU H
oOmrecTBeHHBIME HHTEpecami [4, c. 38].
Takoro poja BHIEHHE 3acCIyKHBAeT
BHMMAaHHUsI, IOCKOJIBKY CBUJETEIBCTBYET
0 OoJiee MIUPOKOM BOCHPHUSITHU MyOIHY-
HBIX MHTEPECOB IO CPaBHEHUIO C TOCy-
JAPCTBEHHBIMU. A KaTeropus B3auMOCO-
IJIACOBAHHOCTH TO3BOJISIET OXKHIATh cOa-
JIAHCHPOBAaHHOCTH 3THX JIByX HHTEPECOB.
B cBoro ouepens, A.A. CenuBaHoB ¢op-
MYJIHPYET IMO3UIMI0, CONIACHO KOTOPOM
yOIUYHBIA HHTEPEC — 3TO 3aKOHHBIN WH-
Tepec MyOJIMYHOM BIIACTH, KOTOPBIH 00y-
CJIOBJIUBACT JOCTH)KEHUE YKOHOMUYECKO-
TO U COLMAIIBHOTO 0J1aroCOCTOsIHUS Hapo-
I1a 1 00ecreunBaeTcs myOIUIHBIM TOPSII-
KoM B crtpase. JItoOble cIenku, KoTopble
HapyLawT MyOIUYHBIH MOPSAOK B roCy-
JapCTBE, NOCATAlOT Ha MyOINYHbIA HHTe-
pec u I'paxkJaHCKUM KOZIEKCOM YKpauHbI
(4. 2 c1. 228) NpU3HAIOTCS HUYTOXKHBIMHU.
OnHako TpakAaHCKO-TIPABOBOIl TEOpHH
HE CBOWCTBEHHO HCCIICJOBAHHE KaTero-
pHH «ITyOIMYHBIN MOPSAAOK», TOCKOJIBKY
OHa HE KacaeTcs YacTHOIPABOBBIX OTHO-
IICHUH, a TIOTOMY JaHHas NpolieMarnka
B OoublIell Mepe KacaeTcs HayKH aaMH-
HHUCTpaTHBHOTO mpaBa. Wrak, orMeTHM
TOJIBKO OCOOCHHOCTD MyOIMYHOTO MOPSII-
Ka KaK KaTeropuu, KoTopasi 00yCcI0oBIHBa-
eTcsi MyONMYHO-TIPAaBOBBIMU aKTaMH MO
o0ecne4yeHHI0 COOMIONICHUsI KOHCTUTYIIH-
OHHBIX MPaB ¥ CBOOOJ YeJIOBEKa U JPYTUX
CYOBEKTUBHBIX TyOIMYHBIX ITIPaB, OMpe-
JIENICHHBIX 3aKOHaMH cTpaHbl [5, c. 33].
Kak BHIMM, HECMOTpS Ha, Ka3ajoch Obl,

AUGUST 2016

Pa3HOBEKTOPHbIE MOIXOABI JABYX BbILIEY-
Ka3aHHBIX TOYEK 3PEHUs, OHH BCE JKE BO
MHOTOM IOXOXH M aKLEHTHPYIOT BHUMA-
HHE Ha TOM OOCTOSTENILCTBE, YTO IyOINy-
HBIE UHTEPECHl TECHO CBSA3aHBI C MHTEpe-
camu o0miecTBa, Hapona, Jroaei. OgHako
(aKTHUECKH PEaTn3yIOTCs Ha IPaKTHKE
TOCYIapCTBOM, KOTOpOE OOIIECTBO CO3-
JIaJIo ISl TIPEJCTABICHHs CBOUX HMHTEpe-
COB U YIyYIIEHHUs YI00CTBa COBMECTHOTO
TIPO>KUBAHMSL.

B 3aBepmienne 310l yacTH OTMETHM,
YTO Cpeid KPUTEPUEB aIMHUHUCTPATHB-
HOHW IOPHCAMKIIMHU, K KOTOPBIM, IO CIIpa-
BeUIMBOMY BHIeHUI0 B.M. beB3enko ot-
HeceHbl 1) crop o npase; 2) CyObeKTHbBII
COCTaB ITyOINYHO-IIPABOBBIX OTHOILCHUIA;
3) Hanuuue MyOIMYHO-IIPABOBBIX OTHO-
nieHui; 4) HamMyKe MyOIMYHOTO HHTEpe-
ca, OTMEYAeTCs, YTO TaKas FOPUCIUKITHS
OyZeT MMeTh MECTO TOJNBKO IIPH COBO-
KyIHOCTH yKa3aHHBIX KputepueB. OTcyT-
CTBHE XOTS OBl OJIHOTO M3 HUX O3HAYaeT
HEBO3MOXHOCTb OTHECEHHS KOHKPETHO-
IO TPaBOBOrO CIOPA K IOPUCAMKIIMH all-
MHUHHUCTpaTuBHOrO cyna [6, c. 51]. Kak
BUJIHO, IyOJIMYHBII HHTEPEC SBIACTCS HE
pocTo (haKyIbTaTHBHBIM IIPU3HAKOM aJl-
MHUHHUCTPATUBHOW IOPUCIHMKLINH, & TAKUM,
OTCYTCTBHE KOTOPOTO B OIPEICICHHOH
CTENIeHH CTAaBUT IIOF COMHEHHE PacCMo-
TPEHHE €TO B paMKax aJMHHHUCTPATHBHO-
TO CyIOTIPON3BOACTBA.

Uro ke KacaeTcsl HallHOHAIBHBIX MH-
TEPEeCcOoB, TO ITO TOKE CEMAHTHUECKH JI0-
CTaTO4HO OJIM3KOE K MHTEepecaM rocynap-
CTBA IIOHSATHE, OJHAKO U OHO UMEET Olpe-
nenenHsle omunuus. K [pumepy, @. Men-
Belb YTBEPXKJAeT, YTO HalMOHAJIbHbIC
HHTEPECHl PEaN3yIOTCS TOCYIapCTBOM
Yyepe3 roCylapCTBEHHBIE HWHTEPECHI, KO-
TOpBIE MOTYT HMETh CaMOCTOSTENIBHBII
XapakTep (MHTepechHl BIAcTH) U HE CO-
BIIAIaTh C HAI[MOHAJIHHBIMHA HHTEpECaMu
(HanpuMmep, WHTEpPECHl IPABUTEIHCTBA
WIA JPYTHX SJIEMEHTOB BIACTH — 3aKO-
HOJATENbHOM WK CyneOHOH — MOTYT OT-
JMYaThCsl OT HAIIMOHAIIBHBIX MHTEPECOB)
[7, c. 71]. I1o HameMy yOeXIEHHIO, €CIN
CTEIeHb HECOBIAACHNS HALIMOHAIIBHBIX U
TOCYAapCTBEHHBIX HHTEPECOB JIOCTHIAET
3HAYMUTEIIBHBIX TOKA3aTeNeH, 3TO MOTEH-
LUAJBHO MOXET CTaTh Yrpo30i rapmo-
HUYHOMY CYIIECTBOBAHUIO TOCYApCTBA.

3acoy)xuBaeT BHHMaHHE IPaKTHKa
Bepxosroro Cynma YkpanHbl, KOTOPBIH B
xoH1ie 2015 roma Ha COBMECTHOM 3acena-
Hun CyneOHBIX Tajar Mo rpa)KIaHCKHM,
aJIMUHHUCTPAaTUBHBIM W XO3SHCTBEHHBIM



AUGUST 2016

JeaM PaccMOTpel BONPOC OTHOCHUTEIb-
HO OCHOBaHHMH M1 MCTPeOOBAaHUA Y J0-
OpocoBecTHOrO MmpuoOpeTaresss HUMYyIie-
CTBa, KOTOpPOE BBIOBUIO M3 BIAJCHHA TO-
CyJapcTBa HE3aKOHHBIM CIIOCOOOM (7110
Ne 6 — 2510 nc 15, mpeameToM KOTOPOTrO
OBLI CIIOp O NPU3HAHUHU HE3aKOHHBIM pe-
LIEHUs OpraHa MECTHOTO CaMOYIpaBlle-
HUSl B OTHOIIEHHH 3E€MEJIFHOTO YYacTKa
1 UCTPeOOBaHNH 3€MENBFHOTO yJacTKa M3
qy)KOTO HE3aKOHHOTO BiaaeHus ). [lpm
paccMOTpeHHH 3Toro Jena BepXoBHbI
Cyn VYkpauHsl cienan Takod NpaBOBOM
BbIBOJ. CoracHo ctarbke 1 IlepBoro mpo-
Tokona K KoHBEHIMM O 3aluTe mpas de-
JIOBEKA U OCHOBHBIX CBOOOJI ClIEyeT Olie-
HUBATh TPU KPUTEPUS Ha NIPEMET COBMe-
CTUMOCTH BMEIIATeNIhCTBA B MPABO JIUIA
Ha BJIQJICHHE UMYIIECTBOM C TapaHTHAMHI
crareu 1 IlepBoro mporoxomna, a IMEHHO:
SIBJSIETCS JI BMEIIATENECTBO 3aKOHHBIM;
IpeciieqyeT JU OHO «OOIECTBEHHBII»,
«ITyONMUYHBIN» HWHTEpecC; SBIACTCS JIH
Takoe MeponpHsTHe (BMEIIATeIbCTBO B
[IPaBO Ha BIJIAJICHUE HUMYILIECTBOM) IIPO-
MOPIMOHATBHBIM ONPEJCICHHBIM LENSM.
Kputepuii 3akOHHOCTH O3Ha4aeT, 4YTO
BMEIIATENbCTBO TOCYapCTBa B IIPABO
COOCTBEHHOCTH JOJDKHO OCYLIECTBIISTh-
Cs1 Ha OCHOBAaHWHM 3aKOHAa — HOPMaTHUBHO-
MIPaBOBOTO aKTa, KOTOPBIH JOIKEH OBITH
JOCTYIHBIM JUTS 3aMHTEPECOBAHHBIX JIHII,
YeTKMM M TPEACKa3yeMbIM B BOIPOCAX
MPUMEHEHUs] W TIOCIEICTBHH NEHCTBUS
ero HopM. BmermarenbcTBO rocymapcrsa
B IPaBO COOCTBEHHOCTH JIMIA SIBISIETCS
ONpaBJAHHBIM, €CIH OHO OCYIIECTBII-
eTcsl ¢ LEJbI0 YIAOBIETBOPEHHS «oOIe-
CTBEHHOTO», «IIyOJIIMYHOr0» HHTEpeca.
[IpuHIUn «IpONOPIMOHATBHOCTIY IPE-
yCMaTpUBaeT COONIONEHUE CIPABEIINBO-
ro paBHOBecus (OanaHca) MEXIy HHTEpe-
camu rocyaapctBa (oOlecTBa), CBs3aH-
HBIMH C BMEIIIATEIECTBOM, U HHTEpPECAMHU
JIMLA, KOTOPOE TaK MJIM HUHAYE CTPAJaeT OT
BMeIIarenbeTBa [§8].

AHanmu3 MpaBONPHUMEHHUTENBHON -
arenbHocTH  BepxoBHoro Cyma VYkpa-
HHBl CBUJIETENBCTBYET O PsZIE€ BaXKHBIX
MOMEHTOB JUIsi TOHHMaHHs pa3luuuil
HMHTEPECOB IOCYJapcTBa U CXOXKHX Kare-
ropuii. Bo-nepBbiX, BbICIIas CymeOHas
HWHCTaHIMS TPUMEHSET, CPeau MpOdero,
MOHSATHE «OOIIECTBEHHBII HHTEPECY, KO-
TOPBIN AEIacT BO3MOXKHBIM IOUCK IIyTEH
OTJIMYHS ATOW KaTerOpHH OT «UHTEPECOB
TOCYIapCTBay, «IIyOINIHBIX HHTEPECOBY,
«HAIMOHAJBHBIX MHTepecoBy. Kak mpen-

CTaBJISACTCA, OGH.[CCTBBHHBIe HWHTEPECHI

BCE XK€ B OOJbLICH CTENEHH OTPAXKaIoT
U XapaKTEepU3yIT MHTEpEeCchl OoO0IecTBa
U 00A3BIBAIOT, XOTS U KOCBEHHO, K COOT-
BETCTBYIOLIUM JICHCTBUSAM rOCYapCTBO, C
LENbI0 00SCTIeUeHUsI TAaHHBIX HHTEPECOB.
Bo-BTOpBIX, IPUMEHEHHE YEPe3 3aITYIO
0O0IECTBEHHBIX U ITyOJIMYHBIX HHTEPECOB,
[0 HameMy YOeXICHHIO, SBISETCS He
CaMBIM yAa4HBIM NTPUMEPOM IIOHCKa pas-
JIMYUH MEXTy HIMH, a CKOpee CBHIETENb-
CTBYeT O CHHOHHUMHYHOCTH MX BOCIIpPHSI-
tust BepxoBubiM Cynom Yipaunsl. U, Ha-
KOHEll, B-TPETbHX, TOCYJAPCTBO JIOJKHO
YUHUTBIBATH, YTO BMEILATEIbCTBO B IIPABO
COOCTBEHHOCTH SIBIISIETCSl OIIPABJAHHBIM
TOJIBKO TOTJIa, KOT/Ia OHO OCYILECTBIISIETCS
C LEJBI0 YIOBJIECTBOPEHUS «OOLIECTBEH-
HOTO0», «ITyOIMYHOTO» HHTEpeca.

Peanuzanms Ha IpakTHKE MHTEPECOB
roCyapcTBa, KOTOPBIE, B CBOIO OYepElb,
BO MHOIOM OTpa)KalOT MHTEpechl oOIe-
CTBa, OCYILIECTBISIETCA C OMOIIBIO OIIpe-
JIeneHHbIX (yHKIu rocynapersa. Crnox-
HOCTbH (hyHKIMI rocyiapcTBa Kak IIaBHOM
YIPaBISIOIIEH CTPYKTYphI 001IecTBa 00-
YCJIOBHMJIa MHOTOOOpa3ue ee WHTEpEecoB,
cpenu KoTopbix T. ByTdueHko BblAEnseT
TaKkHue pPa3’HOBHJHOCTH: BHYTPEHHHE U
BHEILIIHUE, TaKTUYECKHE U IEepPCIeKTUB-
HBIE, SIBHBIE U CKPBITHIE. YKa3aHHbIC HHTE-
PECHI Peat3yIoTCs Yepe3 BHYTPEHHIOO U
BHEIIHIOIO ITOJIUTHKY TOCYAapcTBa, KOTO-
pas B IIpoLecce HCTOPUUECKOTO Pa3BUTHUS
MOCTOAHHO AuddepeHuupyercs, BKIIO-
qas B cepy rocyaapCTBEHHO-YIPaBICH-
YECKOT0 BO3JICHCTBHUS BCE HOBBIE 1 HOBbIC
obnacTy OOILIECTBEHHOW >KU3HENCSTEIb-
Hoctu [9]. Cxaxem, (opManbHO Takue
TEOPETUYECKHE KOHCTPYKIHMHU (KOTOpBIE
0 CBOEH CyTH (HaKTUUESCKH SIBIACTCS aj-
MHHHUCTPATUBHO-IIPABOBBIMH), KaK arma-
par rocyaapcTsa 1 (yHKIHH rOCylapcTBa
04eHb TECHO CBsi3aHbl. OOBIYHO (HYHKLIUH
rOCyapcTBa PEealu3yoTCs IIPU aKTUBHOM
y4acTHH anmnapara rocyznapcrsa. 1 B atom
CMBICIIE MHTEPEChl rOCylapcTBa, B TOM
YHCJIC U NPAaBOBbIC MHTEPECHI, BOILIOIIA-
I0TCS B )KU3Hb 4epe3 peas3aluio armna-
paroM rocygapcrsa ee (yHKLHH.

Kak cipaBeiuBo ykaspiBaeT E.A. Jle-
BUIIKHH, CYIIHOCTh COBPEMEHHOIO COLIU-
AJIBHOTO, JIEMOKPATHYECKOro, MPaBOBOIO
roCy/1apCTBa 3aKJII0YAETCs B TOM, YTO OHO
SIBIISIETCS. OPYAUEM JOCTIDKCHHS B COIH-
aJlbHO HEOJHOPOJHOM OOILECTBE COLU-
aJIbHOTO KoMmpomucca u cornacus. Cym-
HOCTb TOCYAapCTBa MPOSBISETCA B €ro
GbyHKIUAX, B TOH o0ciyXkuBaromeil ponu
rocynapcTea B oOIIecTBe, KaueCTBEHHas

OIIPE/ICNICHHOCTh  KOTOPOH  XapaKTepH-
3yeTcss YCTOWYMBBIM OCYIIECTBIECHHEM,
obecriedyeHHEM UM NPEHMYIIECTBEHHO
Y3KOTpYNIOBBIX (B TOM 4HCIE KJIacco-
BBIX) JTHOO 0OIIECOIMATbHBIX HHTEPECOB.
ConuanbHOE Ha3HAUYEHHE TOCYAapCTBa
3aKJIIOYAETCSl B BHINOJHEHUH ONPEIEIIeH-
HbIX (pyHKIMH. V3bSIHBI B HX UCTIONHEHUH
BEAyT K BO3HHUKHOBEHHWIO HETAaTHBHBIX
MOCJICAACTBAN B OOIIECTBCHHON JKW3HHU,
TaKAX KaK CTaHOBJEHHE TOTAJIUTapHOTO
pexHMa, PEBOJIIOLIMU M TOMY IMORO0OHOE
[10, c. 27]. IlockonbKy, 3a HEKOTOPBIMU
HCTOPUYECKH CIIOKUBIIMMUCS HCKIIOYE-
HUSIMH, JTF000€ 00ILECTBO HE 3aMHTEPECO-
BaHO B CTAHOBJICHUM TOTAJIMTApHOTO pe-
JKMMa, TaK KaK P TaKKX YCIOBHSX Ipa-
Ba U CBOOO/IBI OYIYT UMETh CYIIECTBEHHO
HHYIO OKPACKy, TO ¥ TOCYAapCTBO JOJIKHO
MIBITATBCSl PEaTM30BaTh CBOM (DyHKIMH
0e3 W3BSHOB M HENOCTATKOB, KOTOPEIC
MOCTAaBAT II0J] COMHEHHE ITOUIMHHOCTD
peanu3anuy WHTEPECOB TOCYAapCTBa, a
CJIeJIOBATENIbHO, M MHTEPECOB YeJIoBeKa U
obmecTsa.

Crnenyromuii  ypoBeHb — abcTparu-
poBaHus (YHKUMI rocyaapcTBa B KOH-
TEKCTE WHTEPECOB TOCYAapcTBa — LEJb
JIeaTeNbHOCTH rocynapcersa. s 4ero
BOOOIIE OHO cymecTByeT? UTo sBIseTCS
CYIIHOCTBIO €TO JISSITEIbHOCTH, €r0 BBIC-
MM TIPHOPUTETOM, ero menbio? Llensro
NIeSITEBHOCTH TOCYIapCTBa, 10 MHEHHUIO
A.A. Jl)xypaeBoii, SIBIsI€TCSI BBIPaKCHHASI
BOJIs 00IIEeCTBa, HANIpaBJICHHAS! HA IOCTH-
KEHHE JKEIIAEMbIX Pe3YJbTaTOB, 00yCIOB-
JICHHbIX YPOBHEM Da3BUTHs OOIIECTBa.
OHo onuuerBopsieT co0oi cTpemieHue
JOCTHYb M3MEHEHUH KayeCTBEHHOTO U
KOJINYECTBEHHOTO XapaKTepa B COOTBET-
CTBHU C OOBEKTHBHBIMH 3aKOHOMEPHO-
CTSMH pa3BUTHUS OOLIECTBA, €r0 BO3MOXK-
HOCTeH W moTpeOHOoCTel. Bricmas nens
TOCyAapcTBa — 3TO 00IIee CTpaTernye-
CKO€ HAalpaBJIEHHUE €ro IesTeIbHOCTH.
B oTnmune oT OCHOBHBIX (YHKITHH, KOTO-
PpBI€ SIBIISTIOTCST HAITPABIICHUSMU JIESTEIb-
HOCTH B OIpENENICHHBIX cdepax, OHa
Ipe/ACTaBIsieT co00i eauHbI oOmiero-
CYapCTBEHHbIH BapUaHT HaIpPaBICHUS
JIESITENIBHOCTH Ha OIpPEIEJICHHOM 3Ta-
e pasBUTHUS OOLIECTBA M rOCYIapCTBa.
®OyHKIMY, 33712491 TOCYIapCTBa, KaK Ipa-
BUJIO, IOAYUHSAIOTCS €IUHON nenu. MImeH-
HO IIEJTh TOCYIapCTBa SIBISETCS OTpeens-
IOIIeH 1 BIHSIET Ha CopeprkaHne (PyHKIIiT
1 3a7a4 TOCYyAapCTBa, IIOPOXKIaeT HeoOxo-
IUMYIO pEeaJn3alfio COOTBETCTBYIOMINX
¢dynxumii [11, c. 437].



Ewe onuH coneprkaresbHblil 21€MEHT
BOCHPUSATHS TIPABOBBIX MHTEPECOB I'OCY-
JapcTBa — JIETUTUMHU3ALMUS ONpeJeseH-
HBIX IIPaB, CBOOO]] 1 3aKOHHBIX HHTEPECOB
rpaxnaH. Kpome ecTecTBEeHHBIX IIpaB ue-
JIOBEKa, KOTOPbIE, OUYEBHIHO, HE TPEOYIOT
CYIIECTBEHHOTO BIIMSHHS TOCYHAapcTBa B
WX MPU3HAHWUH, 3HAYUTENbHAS YacTh APY-
THX TIpaB, CBOOOJ M 3aKOHHBIX HHTEPECOB
o0ycioBnMBaeT HEOOXOMMMOCTD MX TOCY-
JapcTBEHHOH JernTruMu3amu. Kak cripa-
Be/MBo ykasbiBaer I[I.M. PaGunoBHY,
«pagd TOro, 4roObl BO3MOKHOCTH OCY-
IIECTBJIEHHS] OCHOBOIIOJIAralonX NpaB 1
cB00OA OBUIM NEHCTBUTENBHO peallbHbI-
MH, UX JIOJDKHO NPU3HATh, JIETAIM30BaTh
(HOpMHpPOBaTh) W TapPaHTUPOBATH TOCY-
nmapctBo. VIMEHHO B 3akOHax Trocymap-
CTBa TaKH€ BO3MOXKHOCTH IPHOOPETAIOT
odpunmansHOe mpu3Hanue. OpunuaabHas
TpaHHIa OCHOBOIIOJIATAIOIINX MIPaB |
cBOOO/T MOXKET OBITH OMpeieneHa TOIBKO
B TOCYJapCTBEHHOM 3aKoHe» [12].

B nocnenHee BpeMst 0XKUBHIIACH JAUC-
KyCCHs IO TIOBOJY JISTUTUMU3AINY CYyOb-
€KTOB, JIerajn3aluuy, Boolue cyObeKToB
NpUMEHeHHs npasa. B a3Tom cMmbicie cTo-
uT npuBectd Touky 3peHus J.I. Manbko,
KoTOpbIid Ha cTpanunax «[lyGmiuHoro
[paBay» OTMEYacCT, YTO, OIMPAsCh Ha MPO-
BE/ICHHOE HCCJICIOBAHNE, MOKHO C/ETATh
BEIBOJL O HEOOXOOMUMOCTH pa3/ieieHHs
OIIOCPEIOBAaHHOTO THIA OCYIIECTBICHHS
IpaBa Ha TaKWe BHIBI: ITyOIMIHO-TIPaBO-
BOE TIPaBONPUMEHEHHE W YacTHO-TIPaBO-
BOE IIpaBONpUMEHEeHue. B atoMm ciyuae
KJIaCCU(UKALIMOHHBIM KPUTEPUEM SIBIIS-
eTcsl CTaTyc cyObeKTa NpaBONPUMEHEHUS:
a) myOIMYHO-IIPaBOBOE — TAKOE, KOTOPOe
OCYyLIECTBISIETC CYOBEKTOM, HaJeseH-
HBIM TOCYapCTBEHHO-BIACTHBIMH TTOJTHO-
MOUUsIMH; 0) YaCTHO-IPaBOBOE — TaKoe,
KOTOPOE OCYIIECTBISIETCS APYTHMH YIIOJI-
HOMOUYEHHBIMU CyObeKkTamMu, He o0Ia-
MAIOIMH  TOCYNApCTBEHHO-BIACTHBIMH
nmomHOMoursimE [13, ¢. 134]. B xoHTek-
CTE TEMBI JaHHOTO HAayIHOTO COOOIICHUS
€CTb BCE€ OCHOBaHMS NPHUCOCIUHUTHCS K
TAKOW TOYKE 3pEHHs U KOHCTAaTUpPOBATh,
YTO BOIPOCH! IyOIMYHO-TIPABOBOTO MPH-
3HaHUS MpaB, CBOOOJ M 3aKOHHBIX HMHTE-
pPECOB JIMLIA HOCHUT IyOJIMYHO-IIPABOBOIL
XapakTep ¥ NPUHAUIC)KUT TOCYIApCTBY.

BoiBoabl. Takum oOpazoM, Hamu
JTaHO ONpEAEIICHHE INPABOBBIX HHTEpPE-
COB, YKa3aHBI UX XapaKTEpHBIE IpPH3Ha-
KM ¥ TIOKa3aHBl Pa3INdusl MEXIy TaKu-
MH SBICHHSMH, KaK «OOIIECTBEHHEIC
HHTEPECHI», «IIYOIUIHBIE WHTEPECH» M

«HAlMOHAJbHBIE HHTEpech». B wmenom
MOJyYeHHbIE CBEAEHUS MPOJIMBAIOT CBET
HAa [IPaBOBbIE HHTEPECHI FOCYIapCTBa KaK
KaTeropuio, KOTOPYIO TaKXKe BO3MOXKHO
3alIMIIATh B PaMKax aJAMHHUCTPATUBHO-
IO CyJOIpPOM3BOJCTBA, PYKOBOJCTBYSChH
CYLIECTBYIOIINMH TonokeHnsIMU Komek-
ca aJAMUHHUCTPATUBHOIO CYIOINPOU3BO-
cTBa YKpauHbl. B 1aHHOM CMBbICIIE CTOHUT
COTJIaCUTHCSI C HECKOJIBKO KPHUTHIHEIM,
OHAKO HE JINIIEHHBIM HCTHHBI B3IJIS-
moM FO. Cmekropa, KOTOpBI B CTarbe
«HeTpamunuoHHslii B3MIAN Ha cyneo-
Hyl0 pedopmy» OIIEHHBAI KaTerOpHIO
«CIPaBEIUIMBOCTbY B CyAeOHOH mpak-
TUKe (MOTHBHPYS 3TO TEM, YTO J000M
CYI IOJDKEH OBbITh CHPaBEUIMBBIM) H YT-
BEp)KOall, YTO «CJIEAyeT KaTerOpUYECKH
OTBEPTHYThH CCBUIKH Ha CIIPaBEJINBOCTD,
KOTOpBIE HE HECYT HUKaKUX IPAaBOBBIX
nocnencTBuil. Y nmpaBuiabHO ChopMynu-
poBarh BOIIpOC 00 obecreyeHHH HpaBa
Ha 3akoHHbIA cyn! Heobxommmo rapan-
THUPOBaTh 3aKOHHOCTH IIPU OCYIIECTBIIE-
Huu npasocyaus» [14]. Crout ykaszaTb
Ha pacCMOTPEHHE HHTEPECOB ToCyaap-
CTBa KaK KaTeropu¥, pPaBHONPABHOW ¢
UHTEpecaMu (GU3MYECKOTO JIHLA, C TOYKH
3peHHs] MOTECHIMAJIbHO BO3MOXXHOM 3a-
IIUTHI B QAMUHUCTPATUBHOM CYIIE.
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