LEGEA SI VIATA

IUNIE 2016

PHILOSOPHICAL FOUNDATIONS OF THE APPLICATION OF LAW:
ORIGINS OF UKRAINIAN DOCTRINE

Halyna MARTYNYSHYN,

postgraduate student of chair of theory and philosophy of law
Khmelnytskyi University of Management and Law

Summary

The article unveils philosophical underpinnings of application of law. The author begins with general concept of law application
provided by Ukrainian legal doctrine and proceeds with showing its origins — these are dogmas of dialectical materialism and theory
of reflection. The author demonstrates that actually the whole mechanism of legal regulation — and law application as its essential
element — are subject to general purpose that is materializing the logic of social and first of all economic relations. The weaknesses of

this approach is being analyzed.

Key words: application of law, economic relations, truth.

AHHOTAIUS

Crarbst packpbiBaeT pUI0coOPCKrUe 0OCHOBAHUS IIPUMEHEHNUS paBa. ABTOP HAYMHAET C PACCMOTPEHUSI O0IIETO MOHSTHS IIPUMEHCHUS
[IpaBa, KOTOPOE BCTPEUAETCs B YKPAUHCKOM MPaBOBOM TOKTPUHE, a 3aTeM IEPEXOIUT K aHATIU3Y €€ UCTOKOB, KOTOPHIMU SIBJISIFOTCS IOTMBbI
JTMATIEKTHIECKOTO MaTepHaIn3Ma ¥ TEOPHUH OTPasKeHUsI. ABTOP AEMOHCTPHUPYET, UTO B IIEJIOM BECh MEXaHH3M MPABOBOTO PETYIMPOBAHHS
U IpUMEHEHHe IpaBa, KaK ero OMpeIelsiolas COCTaBISIONIAsl, TIOMYUHEHBI 00IIel 1eTH, KOTOPOil SIBISIETCS MaTepUaIn3allus JTOTUKH
OOILECTBEHHBIX H, IIPEXKIEC BCEro, SKOHOMUUECKHUX OTHOIIECHUH. [IpoaHann3npoBaHbl ysA3BUMBIE ITOJIOKEHHS TAKOTO TTOX0/a.

KiroueBblie cjioBa: IpUMEHEHUE [IPaBa, SJKOHOMUYECKHUE OTHOLICHMS, UCTHHA.

Introduction. Application of law
is one the most important concepts
of the general theory of law. As other
questions of this regard, application
of law has attracted attention of many
scientists in the field of law. But none
of them actually tried to appreciate
philosophic dimension of the issue. It is
not even a well-established fact that any
philosophical analysis of this phenomenon
are actually possible.

Article’s objectives. Given this initial
data, this article unveils philosophical
foundations of the application of law. We
shall start with general concept of law
application provided by Ukrainian legal
doctrine and proceed with showing its
origins — these are dogmas of dialectical
materialism and the theory of reflection.
Then we are going to demonstrate that
actually the whole mechanism of legal
regulation — and law application as its
essential element — are subject to the
general purpose, that is materializing the
logic of social and first of all economic
relations. Despite the fact that this is a
strict output of the initial premises, I shall
argue that the sense of the application of
law was hugely misconceived by Soviet
general theory and Ukrainian legal theory
inherited this misunderstanding.

I. Application of law, being a shared
phenomenon for different legal systems,
cannot be analyzed in a universal way as it
reflects particular features legal systems.
That’s why we’ll focus on application
of law in those systems which meet the

following requirements
J. Wroblewski:

(a) The system of law is composed of
rules. Abstract and general rules (statutory
in origin and form) are the materials
applied through judicial application of
law. Such abstract and general rules
together with more concrete and specific
rules consequent upon them, constitute
the legal system.

(b) In the system in question there is
a normatively stated opposition between
law-making (the creation of abstract
and general rules) and law-application
(the making of concrete and individual
decisions). This opposition is manifested
in the functional separation of parliament
as a statute-enacting agency from the
courts and the administrative branches of
government as agencies engaged in law-
applying activity.

(c) The model of statutory law
systems is instantiated in those concrete
legal systems in which condition (b) is
fulfilled, i.e., where creation of law is not
included in the practical activity of the
lawapplying agencies. The opposition
between law-making and application of
law is controversial both in theory and
in ideology (Ch XV), but for systems
of statutory law such an opposition is
presupposed as based on the distinction
between abstract and general rules and
concrete and individual rules or decisions.

(d) Law-applying organs have a duty
to decide any properly presented case
according to those legal rules which are

outlined by

valid and applicable. That is, they must
in each case state whether the facts of the
case have determinate legal consequences
(«positive solution») or have no such
consequences  («negative  solution»).
This condition implies an assumption of
the existence of a «closing norm» of the
system, on account of which the system
becomes a «procedurally closed systemy.

(e) In their application the valid rules
of system determine the consequences of
facts specified in them as operative facts
[1, p.4,5].

So let’s start with brief sketches
of what is the point for this article.
Application of law, its rules and principles
were obviously not a neglected theme.
It is enough to be said that prominent
representatives of the Soviet legal theory
— N. Alexandrov, 1. Duragin, V, Lazarev,
P. Nedbaylo — devoted their fundamental
works to the question at issue. These
works reflected the spirit of modern state
and society — this was the epoch of the
Khrushchev Thaw that entailed softening
of'the totalitarian regime and its exuberant
pressure on the society and person. The
doctrine of law application, developed
at the late 50s — 60s, offered a kind of
response of the general jurisprudence to
the demand of that time — to restrict the
tyranny and arbitrariness in performing
the state power. And as the analysis
of the modern literature persuasively
demonstrates, the invented concept of
the application of law remains pretty
unchanged for the time being.
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N. Krestovska and L. Metveyeva
define application of law as the activity
of authoritative bodies and officials
that provide the application of law by
adjudicating on a matter [2, p. 286]. These
authors point out the following features of
law application:

— authoritative (official) character — as
law may be applied only by authoritative
bodies and persons;

— individual attitude — as application
of law provides a decision for a certain
case, and hence defines rights and duties
at issue;

— procedural form — as application of
law runs through a number of stages and
is conveyed under a procedure established
by law;

—is made up in a formal legal act — an
act of law application [2, p. 286].

B. Malyshev and O. Moskaliuk define
application of law as an administrative
activity of state bodies, its officials
that results in producing individual
adjudications under which one person
has a right and the other has a duty
[3, p. 10]. Following are the elements of
law application:

— law enforcer;

— matter for law enforcement;

— act of law application.

The authors conclude that among all
these features its official character is most
essential [3, p. 10].

P. Rabinovych provides the following
definition: «Application of law — is
an organizing activity of authoritative
state bodies, its officials and authorized
bodies of local self-government ... that
consists of establishment of personified
prescriptions aiming to create due
conditions of law enforcement» [4, p.
169]. That means that in contrast to the
described above interpretation of law
application the author adds one more
essential feature — under-normative
property of the application of law. Here’s
implied that legal norm is only applied
but not crated by judge or any other law-
enforcer.

Summarizing the abovementioned
information, we may now point out
features of application of law:

— this is the activity of state bodies:

— it is aimed to fulfill normative
statements;

—itisconducted under well-established
procedure to prevent arbitrariness in
administrating state powers;

—this activity is essentially organizing;

— the result of this activity is made
up in a formal legal act — an act of law
application.

As we shall see, these insights were
inspired by Soviet legal doctrine and have
its philosophic foundations.

II. The issue of the application of
law was always conceived in Ukrainian
literature as a part of a more general
concept of law realization — process
of bringing law to life. Application of
law was however regarded as a very
special form of law realization. Soviet
legal doctrine set the priority of legal
norm in regard to application of law,
stressing that law can never be created
by a judgement. As P. Nedbailo noted:
«Legal norm is chosen and applied on
the ground of important legal facts.
Estimation of the facts’ importance, their
analysis and evaluation are conducted
on the basis of legal norms. That is why
the very process of estimation of legal
norms’ importance must be conducted
in the light of legal normsy [5, p. 137].
So as we can see, application of law
consists of searching and finding a norm
in the light of a previously interpreted
fact. That’s why the application of law
is a kind of interlink between fact and
norm.

The process of application of law
runs by stages. The first stage is the
establishment of facts. Not all the facts
matter, but only those which are important.
Importance of fact is designated by a
norm. The second stage is often called
legal qualification. Here the law enforcer
considers how the norm regulates a
certain case. The first appreciation of case
may be false and that is why it must be
clarified and specified. Finally, the third
stage contains resolution of the case,
embodied in a formal legal act — an act of
law application.

Besides, every stage is subject to
truth: first, legal norm must correctly
reflect the civil relations; second, all the
important facts must be investigated and
proved correctly (that means statement
of the facts must reflect the fact). Third,
a suitable norm must be interpreted
correctly to reflect the true meaning of
the text. Finally, the cohesion of fact and
norm must get along together.

Given these insights, we may now
point out the philosophical underpinnings
of the application of law.
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Premise |. The material truth of
the legal norm (norm fits the economic
relations at hand)

Premise I1. Objectivity of investigation
and the founded out facts.

Premise 1ll. Objectivity of statutory
interpretation.

Premise IV. Logical accurateness of
decision.

The mechanism of legal regulation
accomplishes its aim if and only if all
four premises are valid in case: the norm
correctly (truthfully) reflects current
economic relations, fact are established
beyond any doubt, the norm is correctly
(truthfully) interpreted i.e. according
to real intent of the framers and finally,
the judge succeeds in applying a true
norm to a true fact. Of only one of these
elements is not fulfilled, the adjudication
of a matter is false. A shared feature for all
the stages of the application of law is that
something must be reflected correctly, i.e.
economy in legislator’s intent, letter in the
norm. Law enforcer makes his path in the
opposite direction, moving from the text
to final point — economic relations which
are reflected in legislator’s intent. This all
resembles process of pulling a nest-doll
up and down.

And now we’ll address question
what philosophical theory provides
philosophical foundation for this insight
on application of law. This is Marxist-
Lenin reflection theory, under which:
«The material world is knowable through
consciousness because consciousness
reflects material reality and test of truth
is practice (praxis). ... Like Hegel, Lenin
is opposed to subjective idealist view
that ‘sensation’ constitutes the world.
He argues instead that sensation is the
connection between consciousness and the
external world, such that they constitute a
single entity. Sensation is, for Lenin, the
subjective form of appearance of thing in
itself, (the form in which the thing in itself
is manifested to consciousness). The thing
in itself is transformed via sensation into
the apparent thing in itself. There is no
dualistic barrier, rather there is a constant
process of transition and transformation of
one into the other. ... Lenin is aware that
both forms of dualism must be rejected
and argues that sensations are not merely
mental entities but are also ‘physical’ in
some way. Consciousness, via processes
of brain, becomes an internal state of
matter. For Lenin, all reality is material.
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It is matter in motion. Consciousness is
matter organized and acting at its most
complex and developed level» [6]. Given
this reasons that is no wonder why national
jurisprudence appreciates application of
law in terms of reflection and truth.

Conclusion. Our basic objection to
this theory is that law cannot be reduced
to economic relations. First, this position
breaks down with any moral foundation to
law, giving, actually, no foundation to it
unless we regard interests of ruling class
as a good reason to obey the law. Second,
even if we admitted the letter premise,
we would still be unable to justify the
statement that economic relations may
be reflected correctly in one and only
true way. Third, as law is often applied
to changing social conditions, it is almost
impossible to get the desired cohesion
of true law with a true fact. This is most
obviously seen with regard to application
of law in the context of social change.
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WHCAVJEPCKASI TH®OPMAIIUA
KAK CIIEIIMAJILHBINA CYBBEKT
OBECIIEYEHUS HH®OPMALIMOHHOM
BE3ONACHOCTH MPEINPUATHN

Andunca HAIIMHEILI-HAYMOBA,
KaH/IUAaT IOPHIMYECKUX HayK, JOICHT, IOUEHT Ka(eaphl IPaBOBEICHHS
Kuesckoro ynusepcutera nmenu bopuca I pundaenko

Summary

This article discusses the current issues relating to insider information. On insider
information in administrative and legal sense, the author proposes to consider information
that is not published or made public, and it is an unknown number of potential investors.
The author notes that in addition to information transparency, there are restrictions on
the disclosure of inside information. This may be due to the acquisition or disposal of
financial instruments of the entity. It is proposed to allocate three key elements that
characterize the insider information, in particular with: the status information, the nature
and content of the information.

Key words: insider information, disclosure of information access to information
information medium.

AHHOTANMA

B craree paccmarpuBaroTCs COBpEMEHHBIE BONPOCHI, KACAIOMINECS MHCANIEPCKOM
napopmanuu. [Toxg nnacaiinepckoit nHopmarel B a AIMUHICTPATHBHO-TIPAaBOBOM CMBIC-
JIe aBTOp IMpeylaraeT paccMaTpuBaTh HHYOPMALIUIO, KOTOPasi HE OITyOJIMKOBaHA WM HE
00HapoJ0BaHa, U SBISETCS HEM3BECTHOM KpYry MOTCHIMAIbHBIX HHBECTOPOB. ABTOD
000CHOBBIBAET, ITO HAPSILy C MH(POPMAIMOHHOH MPO3PAYHOCTHIO CYIIECTBYIOT 3aMPETHI
Ha pasmiaiieHre uHcaiaepckoid uHdopmaruu. IT0 MOKET OBITh CBA3aHO C MPHOOpe-
TEHHEM WJIM OTUY)KJACHHEM (MHAHCOBBIX MHCTPYMEHTOB IpennpusTus. [Ipemmaraercs
BBIJICJIUTH TPH KIIIOUEBBIX AJIEMEHTA, XapaKTepH3YyOLINX HHCAHAEPCKYI0 nH(OopManuio,

B YACTHOCTH 3TO: CTAaTyC MHGOPMALUH, XapaKTep U CoAepkKaHue HH(POPMALUH.
KuroueBblie ciioBa: nHcaiinepckas nadopmanus, packpbTue HHGOpManny, 10CTyI

K uH(bOpManuu, nHGOPMAMOHHAS Ccpefia.

HOCTaHOBKa npodiaembl. He-
[IPAaBOMEPHOE  HCIIOJIb30BaHHE
HHCalepckoil nHdGopMaluu — sIBICHUE,
KOTOpPOE YBEJIMYMBACT PUCK, CBSI3aHHBIH
¢ yTeukod HH(OpPMAIUH, CYIIECTBEHHO
MOBBIIIAET CTOUMOCTB IIPUBIICYCHUS Ka-
nUTana, 1eCTabMIn3upyeT paBeHCTBO MH-
BECTOPOB U J0OPOCOBECTHYIO KOHKYPEH-
LU0, CO3/1aeT MH(OPMALMOHHYIO aCHM-
METpHIO. B KOHEYHOM cuere, 3TO MOXKET
KpaiiHe HeraTUBHO CKa3aThCsl Ha JICSITEITb-
HOCTH CYOBCKTOB XO3SHCTBOBAHHS HJIH
MPUBECTH K UX MOJHOMY HCYE3HOBCHHUIO.
3noymnorpebienue nHcaaepckoi nHdop-
Mauuel 3acTaB/sIeT TOCYJapCTBEHHbIC
OpraHbl )KECTKO MOJXOJUTh K PACKPBITHIO
IIpeIPUATHEM HH)OPMAIIMU O CBOCH Jie-
STEILHOCTH, @ TAKXK€ K MCIHOJIb30BAHHUIO
HenyOnuunoit wHpopmaunuu [1, c. 9].
VYuurteiBas TO, 4TO CEpPbE3HBIC HEraTHUB-
HBIE TIOCIEICTBHS BO3HHUKAIOT HA Mpe.-
NPUATHSIX [IPU 1I0Tepe uHpopmanuu, 6e3
KOTOPO#l anbHeiiiee IpogomkeHne Ous-
Heca CTaHOBHUTCS MPOOJIEMHBIM, 3alluTa
HWHCAaWIepCKOW MHPOPMAINU CTAHOBUTCS
aKTyaJIbHOH IPOOIEeMOi.

AKTyaJIbHOCTh TeMbl. [IpoOnemaru-
Ka MHCalIepcKoil nHpOpMaUy KakK crie-
[UATbHOTO CyOBEKTa paccMaTpHBACTCS
B HAay4HBIX paboTax KaK OTE€YECTBEHHBIX
yuenbix: H.T. benyxu, ®.®. byrtbiHua,
H.U. Jdopoma, E.A. Ilerpuka, B.B. Ca-
enko, I Tlouenmosa, C.II. Pocroprye-
Ba, M.A. llBens, b.®d. Yeaua u np., Tak
u 3apyoexubix: C.H. Berukosoit, S1.B. Co-
konmoBa, P. Apmamca, A. ApeHca,
Jx.  Jloo6eka, JIx. PobGeprcona,
T. by-Ileoy (Nanyang Technological
University), M. Hencona, C. Cmura u zip.
B paborax 3TuX y4eHBIX aHAJIM3UPYIOTCS
(axropbl MHPOPMAIIMOHHOI Oe30macHo-
CTH TPEINpPHUATHS, BOIPOC OTBETCTBCH-
HOCTH 3a PacIpOCTpaHCHHE HETOCTOBEp-
HOU WH(pOPMAIHHU, MPABOBEIE ITPOOIEMBI
nHpOpMaTH3aMu U T.II. B To e Bpems
JalbHEHIIEro HMCCleloBaHus  TPeOyIoT
npoOiaeMbl 3alIUThl MHCANJEpCKOM HH-
(hopmanuy Ha IPENPUATUSX, YTO U SABIIS-
eTcsl LIeJIbIO JAHHOM CTaThH.

H3n10:xeHNEe 0CHOBHOIO MaTepuaia.
Wncaiinep (ot anrn. Inside — BHyTpH) —
000€ M0, UMEIOIIee TOCTYIT K KOH(pHU-



