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AHHOTaIUA

B cratne ONIPEACICHO I'PAKAAHCKOE 3aKOHOAATCIILCTBO OTHOCUTECIILHO IIPEAOCTABICHUA JIBI'OT ITPU TOCTYIIJICHUU B BBICIINE yqe6-
HBIC 3aBEJICHUS U HA3HAYCHUU COIMAJIbHBIX CTUIICHIHM. HpeZ[HO)KeHI)I KOPPCKTUPOBKU HA 3aKOHOAATCIBHOM YPOBHC HOPMATUBHO-
IPpaBOBbLIX AKTOB B YaCTU pa3pa60T1<H MCXaHMU3Ma HasHAa4YCHU U BbIIIAThI CTUIICHAWH.

Knro4deBble ¢ji0Ba: cOMAIbHBIC HE3ANMUIIICHHBIC CJION HaCCJICHUA, JIbI'OThI, CONUAJIbHAA CTUTICHAWA, aKaACMHUYCCKasaA CTUTICH WA,
HOpMaTHBHO-HpaBOBOfI AKT, OTBCTCTBCHHOCTbD, FOCyZ(apCTBeHHLII;'I 6IOZ[)I(€T.

tatement of the problem.

According to the working
conditions of current classification of
professions, mining labor applies to be a
work in unusual and dangerous conditions.
There  are  manufactures,  works,
professions, positions and characteristics
underground, at works with especially
dangerous and hard working conditions
in the list Ne 1. Professional risk of
mining labour is conditioned with hard
and harmful conditions and high level of
professional diseases. Work at coal mines
as an underground object is always related
to enormous life and health risks.

In line with the Cabinet of Ministers
of Ukraine Resolution No 237 “On
approval Procedure determination class
of professional risk production by type of
economic activity” dated 8 February 2012,
coal mining — the highest level, 67 risk class
[1]. In accordance with the Constitution,
article Ne 1, Ukraine is a social state [2],
that is why our government must support
disadvantaged social groups, who cannot
compete with other applicants entering the
higher educational institutions because of
the physical development, property status
etc. [3].

State of research. Many Ukrainian
scientists, as O.A. Hrishnova, B.V. Dere-
vaynko, S.D. Dimitriyev, F.V. Zinov’yev,
V.S. Kalinichenko, A.Y. Samartseva and
others devoted their studies to relations
of educational sphere so far. Their works
laid the groundwork for overcoming

the wide range of problems that exists
in educational sphere. The present day
situation needs new researches to create
new ideas and recommend changes to the
business, civil, administrative practices
and legislation.

The purpose and objectives of the
researches. And that is why the aim of the
paper is to develop recommendations on
improvement of legislation on the ground
of analysis of legislation on exemption
during entering higher educational
institutions and setting bursaries.

Research methods that have been
used in the article are the methods of
analysis and comparative legal method
and others that are necessary to obtain
scientific results.

Basic material. Equal access to
education — is European slogan that
penetrated into Ukrainian educational
area after joining Bologna system and it
strengthened with implementation of EIT
(External Independent Testing). In our
reality equal access coexists with branchy
system for applicants entitled to benefits
which set on the legislative level [4].

Experts think that benefits during
entering higher educational institution
which has existed since Soviet times
should be abolished. The government
can provide benefit-entitled citizens with
comprehensive social support [5].

Majority of current privileges were
implemented at the time without testing
and testing results didn’t determine

person’s entry to higher educational
institution. Chernobyl cleanup veterans
were given preliminary privileges in 1991,
disabled people of group I and II — 1992,
war veterans and disabled war veterans —
in 1993, orphans — in 1994, miners and
miners’ children — in 2002, prize-winners
of All-Ukrainian contests (Olympiad) — in
2008 [6].

In today’s environment in accordance
with the terms of entrance to the higher
educational institutes in 2003 (as before)
entrants on preferential basis are given
only 25% of state-funded places [7].

Ukraine is in the list of countries with
a high level of property differentiation
and also a high level of poverty. It is
characterized with increasing of minimum
subsistence level, and living-wages don’t
provide approaching according to the
standards of European Social Charter. It
conditions factual limited opportunities
for the potential students with low income
to get higher education [8].

In 2013 as in previous years there are
people to enroll at the University non-
competitively: children, whose parents
died during combat actions, orphans and
children (up to 23 years old), children
without parental care, disabled children,
disabled people of group I and II;
Chernobyl disabled children and children
up to 18 years old whose parents died
because of Chernobyl disaster; children
of died miners, disabled miners of group I
and II and miners with minimum of fifteen



MAI 2016

years experience; children whose parents
died at coal mining enterprises (during
entering mining specialties only); children
of servicemen and law enforcement
agency workers who were killed in the
line of duty; members of miners families
and mine rescuers who died because of
the Zasyadko mine disaster [7].

In accordance with article 5 of the Law
of Ukraine “About raise of prestigiousness
of miner’s work” miners with minimum
3 years experience underground and also
within 3 years after getting secondary
education whose parents are miners with a
minimum 15 years underground working
experience or whose parents died because
of the accident at the enterprise or got
injured and became invalids of group I
and II, are enrolled to the Universities non-
competitively. They can choose specialty
themselves and study publicly-funded. They
are given rooms in the hostels and a bursary
equal to the amount of a living-wage [9].
In accordance with article 7 of the Law of
Ukraine “On the state budget of Ukraine for
2016 living-wage per one person a month
since the 1 of January is 1 330 grivna, since
the 1 of May — 1 399 grivna, since the 1 of
December — 1 496 grivna [10].

The right on a bursary is also provided
with article 51 of the Law of Ukraine “On
Education”. It is mentioned that pupils,
students, cadets, trainees, residents,
postgraduate students, and doctorate
candidates have right on scholarships
and hostels provided by the Cabinet of
Ministers of Ukraine [11]. Payment and
setting of bursaries for this category of
students are held in accordance with
“The Procedure of setting and payment
of scholarships” approved with the
Resolution of the Cabinet of Ministers of
Ukraine on 12 of July 2004 Ne 882 (the
Procedure Ne882) [12].

In accordance with provision of the
code 1 clause 8 pointed by the Procedure
Ne 882 for fixing problems with setting
and deprivation of scholarship or bursary
(including  controversial),  provision
of material assistance for students,
participating, encouragement of the best
students for academic achievements,
participating in social, sport and scientific
activities. Educational enterprises set up
scholarship committees. The committee
follows the Laws and other statutory
instruments, which determine rights
and duties of the students [12]. The
scholarship is paid only to the successful

students. Otherwise they can be expelled.
Nowadays contract basis students who
pay a fee are reluctant to be expelled
without their permitting or suspension of
payments [13, p. 223-224]. On the other
hand a governments-subsidized student
studying can be expelled rather quickly.

In accordance with the Procedure Ne
882 paragraph 4 clause 8 a director of
the educational institution approves the
register of people for scholarship.

The Procedure applies to
governments-subsidized students studying
at educational institutions and scientific
establishments in the Autonomous
Republic of Crimea ownership public

educational  establishments  financed
through the corresponding budgets:

—  Full-time technical colleges
students;

— Full-time University students,

but persons studying educational and
professional programs and trained as
Maters of public administration;

— Students of military Institutes of
Civil Aviation and Merchant Marine of
Sevastopol National University of nuclear
energy and industry;

— VIII-XII form pupils of Specialized
secondary music boarding schools and
secondary art schools;

— I-II year students of Physical
Training Colleges;

— Listeners of Conservatoire Prepa-
ration Courses;

— Residents;

— Post-graduate students and doctoral
candidates studying with disturbing their
employments;

— Students, listeners and adjutants of
military higher educational institutions
and military training units of higher
educational institutions — in the part
of setting a bursary, mentioned at
subparagraph 1 paragraph 5 of the
Procedure Ne 882.

The Procedure Ne 882 determines
two types of payments-scholarships
and bursaries. Scholarships are paid on
the basis of the results of the course at
colleges and Universities and measured
success, bursaries— are based on statutory
instruments for getting state benefits
and guaranteed for specific categories of
citizens.

In accordance with the paragraph 6 of
Procedure Ne 882 bursaries are set to:

— Students and cadets for orphans
and children deprived of parental care as
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well as students and students of military
Universities who lost their parents
between the ages of 18 and 23;

— In accordance with the Law of
Ukraine “About the status and social
protection of the citizens injured with
Chernobyl catastrophic crash” University
students and cadets are guaranteed to get
benefits during setting a bursary;

— University students and cadets
from low-income families ( in case of
getting correspondent public support in
accordance with the legislation);

— Students are disabled children and
invalids of I-III groups;

— University students and cadets who
have families with children in which both
spouses or only one of them are full-time
University students;

— Mining students whose parents
died or became invalids because of
occupational injury, professional disease
while working at coal mining enterprises
[12].

That is, miners with a minimum of
three years mining experience as well
as within three year period after getting
secondary education, persons whose
parents are miners with a minimum
of 15 years underground coal mine
experience or whose parents died because
of an accident or became invalids of I-I1I
groups are not entitled to get a bursary in
accordance with the Procedure Ne 882.

Any other method (order) of setting,
calculation and payment of bursaries for
students — miners’ children doesn’t exist
in Ukraine so far.

What is more in accordance with the
Law of Ukraine “On the state budget of
Ukraine for 2016” rules and regulations of
article 5 the Law of Ukraine “About raise
of prestigiousness of miner’s work” are
applied in accordance with the procedure
established by the Cabinet of Ministers
and based on the availability of financial
resources of state and local budgets and
social insurance Fund’s budget. In 2009
a draft law “On introduction of changes
to some laws of Ukraine (as to abolition
of benefits during entering higher
educational institutions)” was registered
and included in the agenda [10].

However — it wasn’t adopted on first
reading by the Parliament of Ukraine
[14]. The draft law offered to abolish
out-of-competition entrance to higher
educational institutions for combatants on
the territory of other countries; victims of
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Chernobyl crash; miners with minimum
of three years experience, miners’
children, whose parents died because
of the occupational accidents as well as
children of miners-invalids of group I-1III.
Disabled children and invalids of group
I and II will have an advantage only if
they don’t have contraindications for
the profession, as well as children from
low-income families where one or both
spouses are invalids [15].

Desirability of enactment of the
mentioned above bill can be explained
with the content of article 53, clause 4 of
the Constitution of Ukraine “Citizens have
the right to obtain free higher education
in state and communal educational
establishments on a competitive basis”
[2]. Similar provisions are in the Laws
of Ukraine “On education” (article 42,
clause 3) [11] and “On higher education”
(article 44, clause 1) [16]. It means that
students should be offered a place based
on knowledge not their ethnic or social
origins, economic conditions, address or
other indications [17].

Enactment of the bill “On higher
education” [16] with retained benefits may
lead to offence against article 22, clause
3 of the Constitution of Ukraine “The
content and scope of existing rights and
freedoms shall not be diminished in the
adoption of new laws or in the amendment
of laws that are in force” [2]. It should
be borne in mind that exemption for one
category of people (in particular on non-
competitive basis of entrance to higher
educational institutions) diminishes extent
of rights and freedoms of other people. It
is affirmed with the practice of entrance
to higher educational institutions, some of
them couldn’t make their constitutional
right to education come true [17].

Universities don’t object to abolition
of social benefits. Experts admit that
students entitled to benefits have as usual
poor academic achievements; they are
often expelled after the first or second
semester. V. Bugrov admits the state has
to reconsider current system and introduce
other benefits for mentioned groups of
entrants, for example, supplementary
social benefits, grants to carry out their
studies or provide pre-university education
to improve the knowledge level of future
entrants entitled to benefits. To ensure
equal access to education Y. Bolyubash
offers to establish quotas on free studying
for people entitled to benefits, introduce

training courses for entrants who had
difficulty coping with the normal school
curriculum for various reasons [4]. If the
only main obstacle for entitled to benefits
people is lack of finances in state structures
we could draw on the experience of the
USA where so called voucher system
exists that foresees mutual funding of
future young specialists’ studying by the
state and parents [18, p. 346-347].

Conclusions. That is why the main
mean that facilitates the improvement of
the situation on exemption and payment
of bursaries in the field of Ukrainian
education may be considered as follows:

— On the legislative level: adjustment
of statutory instruments on development
of manners of setting and payment of
bursaries in accordance with article 5
of the Ukrainian Law “About raise of
prestigiousness of miner’s work™;

— On the legislative level: abolition of
benefits during entry into higher education
for all groups of entrants including
socially unprotected in accordance with
real state’s needs, annual establishment of
quotas for appropriate groups of socially
unprotected citizens and they can compete
between each other.

It is clear that mentioned recommen-
dations on improvement of the legislation
about exemption during admission to
higher education and setting of bursaries
are not the only possible variant of
providing with the principle of social
justice in the field of higher education.
That is why the researches of the nearest
future should study relations in the
field of higher education and search of
opportunities for qualitative motivation of
their participants.
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OCOBEHHOCTHU U BU/bI COAEP/ KAHUSA
BCTPEUHOT'O AAIMUHUCTPATUBHOT' O UCKA

Poman I1OIIOB,
COWCKATEeIh
3armopoKCKOr0 HAIMOHAIBHOTO YHHBEPCUTETA

Summary

The necessity of the use of such elements as the content of the claim. The content of
an administrative claim (counter-administrative claim) is a method of court protection
of subjective rights, freedoms for which the applicant refers (the defendant) and which
(method of judicial protection) can be applied to the administrative court. It was
determined that the content of the counter administrative action — or not prohibited
provided the Code of Administrative Procedure of Ukraine the way (kind of) judicial
protection for which the administrative court refers the defendant to defend their
subjective rights, freedoms and interests.

Key words: claim, content of the claim, types of administrative claim.

AHHOTAIUSA

O6ocHOBaHA HEOOXOMMOCTD HCIIOIb30BAHMUS TAKOTO AJIEMEHTA UCKa, KaK CoflepIKa-
nue. ComepkaHue aJMHHUCTPATHBHOTO UCKa (BCTPEYHOTO aMHHUCTPATHBHOIO MCKA)
Mpe/CTaBIsieT co00i crocod cyneOHOH 3amuThl CyObEKTUBHBIX IpaB, cBOOO, 32 KO-
TOpO# oOpaiaercst ucTel (OTBETUMK) U KOTOPBIN (CrOco0 CyneOHOM 3aluThl) MOXKET
OBITh TIPUMEHEH aJJMHHUCTPATHBHBIM cynoM. OmpeneneHo, 4To cojep)KaHHe BCTPed-
HOT'O aJIMHHHCTPATHBHOTO MCKa — MIPEIyCMOTPEHHBIN MM He 3anpenieHHbi Kogekcom
aJIMUHHCTPATUBHOTO CYIOIPOU3BOACTBA YKpauHbl CIoco0 (BUI) CyAeOHOM, 3alnuTh 3a
KOTOPBIM B aJMHHUCTPATHBHBIN Cy/ 00paIiaeTcst OTBETYHK IS 3aIUTHI CBOMX CyObeK-

THUBHBIX TIPaB, CBOOOJI, MHTEPECOB.

KuioueBbie ciioBa: HCK, COACPKAHUE UCKa, BUIbl aIMUHHUCTPATUBHOT'O UCKA.

HOCTaHOBKa npodJjemMsbl. Yka3aB
MIPEJIMET BCTPEYHOTo HcKa, 000-
CHOBAB T10[a41 KCKOBOT'O 3asIBJIEHHS U OT-
MCTHB OCHOBAHMs HCKa, 3asABUTCIIb 10JI-
JKeH copMyITUpOBaTh €ro CojiepiKaHue,
M3JIOKUTH CBOM TPEOOBAHUS K OTBETUHKY.
YuuteiBas wuccIeOBaHUE TpPEAMETa
n OCHOBaHI/Iﬁ HCKa, CJ'IC,HyCT COIIaCUTh-
Csga C BBIBOJIOM, 4YTO aZ[MI/IHI/ICTpaTPIBHI)II;lI
UCK SBJISICTCA Tpe6OBaHI/I€M O 3a1ImTe "
BOCCTAHOBJICHHUHU TIPaB, CBOOOI WK OX-
PpaHACMBIX 3aKOHOM UHTEPECOB; aIMUHU-
CTpaTI/IBHBIM HNCKOM HpI/I3HaeTCH npaBo-
BOE TpeOOBaHME WCTIA O 3aAIIUTE CYOb-
CKTHUBHBIX npaB 1 3aKOHHBIX I/IHTepeCOB,
BBITEKAIONIEe M3  ITyONMYHO-TIPABOBBIX
OTHOIICHH, OCHOBBIBAIOIIEECS Ha FOPH-
IUYeCKUX (akTaXx M HPEICTaBICHHOE B
aJIMUHHCTPATUBHBIN Cy/I JJIsI paccMOTpe-
HUA U peme}mﬂ B yCTaHOBHCHHOM 3aK0-
HOJATEJIbCTBOM IIPOLIECCYaAIbHOM IOPS-
ke [1,c. 182;2,c. 77; 3, c. 260].
Hecmotps Ha pa3Butocth yueHus 00
HUCKE B I'pa)KﬂaHCKOM HpOHCCCyaHLHOM
npase, NpoOieMa MOHSATHS, DJIEMEHTOB,
B TOM 4YUCJIC U COZ[Cp)KaHI/I}I aZIMI/IHI/ICTpa-
THBHOT'O HCKa, BCTpe‘IHOI‘O aIIMI/IHI/ICTpa-
THUBHOI'O HMCKa, OCTacTCsA OKOHYATCIIBHO
HE PELICHHOM, IPOJOKAIOTCS JUCKYCCUI
OTHOCHTEJIFHO COAEPKaHMs M 0COOEHHO-
CTeﬁ TOJIKOBAHHUSA DTHUX aI[MI/IHI/ICTpaTI/IB-

HO-IIpoLieCCyalbHbIX  Kareropuil. Tak,
HEKOTOPHIMH COBPEMEHHBIMH  YIEHBIMH
CTaBUTCA IO COMHEHHE Iienecoodpas-
HOCTh aHaJM3a COJICPYKAHUS aJIMHHU-
CTPaTUBHOTO HCKA, TOCKOJIBKY TIPEIMET 1
coziepKaHNe 3aKpeTlIeHbI 3aKOHO/IaTelIeM
B OJJHOM U TOM JK€ IepeyHe TpeOoBaHuii,
npenycMorpeHHom cT. 105 Kopexca an-
MUHHMCTPAaTUBHOTO  CYyAONPOU3BOACTBA
Vkpaunnsl (nanee — KAC Vkpaunsr). [lo-
3TOMY BBICKA3bIBa€TCsS MHEHHE O TOM, 4YTO
HMEHHO TpeJMeT U OCHOBAHUE aJMHHU-
CTPaTHBHOTO MCKa 00pasyloT ero couep-
JKaHUE U HMEIOT pellIaroliee 3HadeHHe
JUISL MHAVBHIYaJIN3aIMA U PACCMOTPEHUS
Jiena 1o cymiectsy [4, c. 98].
AKTyaJabHOCTb TeMbl. O00CHOBBIBAS
CYIIECTBOBAaHNE B CTPYKTYpE aIMHHU-
CTPAaTHBHOTO HMCKA TAKOTO JJIEMEHTA, KaK
coflepKaHne, APYTHe yUCHBIE HCXOIST W3
TOTO, YTO MCK SIBJISIETCS] TpEOOBaHUEM UCT-
[1a K OTBETYHKY, OOpaIieHHbIM depe3 CyI.
IIpy TakOM MOHUMaHUM aJIMHUHUACTPATUB-
HBIIl MCK OTpakaeT ¥ TpeboBaHME JINIA K
CyObEKTYy BJIACTHBIX IOJHOMOYHH, U Tpe-
OoBaHME K Cy/ly O 3allUTE NpaB YeJIOBeKa
B OTHOLICHHAX C CyOBEKTOM BIACTHBIX
nonHoMouni. Hanpumep, rpaskaanus no-
JIy4ms1 oTKa3 opraHa [lencuonHoro ¢os-
na YkpauHbl 0 nepepacuere nencun. Ou
oOparaercst B aJAMHHUACTPATUBHBIN Cyx



