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HNPOBJEMHBIE BOITPOCBI HOPMATHUBHOI'O PEI'YJIMPOBAHUA
JIMINEHUA BOUMHCKOI'O 3BAHUSA OCYXXIEHHOT'O
BOEHHOCJIY KAHIEI'O BO BPEMS1 OTBbIBAHUS HAKA3ZAHUA
B BUJE COAEP KAHUA B JTMCHHUIIJIMHAPHOM BATAJIBOHE

Tarbana HUKOJTAEHKO,
KaHJUJAaT IOPUANYECKUX HayK, JOLEHT, JOKTOPAHT
HanuonanbsHoit akagemun [ocynapcTBeHHOM TOrpaHUYHOM citykObl YkpauHbl UMeHH bornana XMelbHUIKOTO

Bauepuii INTYIHIKOB,
JIOKTOP FOPUANYECKUX HayK, npodeccop, npodeccop Kaheapsl yroloBHO-IPABOBBIX JTHCIUILIAH
KueBckoro yHuBepcuTeTa pbIHOYHBIX OTHOIICHHUHA,
3aCITyKEHHBIN IOPUCT YKpaHHEI

Summary

In the article the author conducts a theoretical study of the issue of the conformity of the sentenced to detention in a penal battalion
military stay at the positions in the ranks with issue-type military uniform and insignia of grade wearing irrespective of the military
rank, prior service and the position of the convicted to the current legislation. The comparative analysis of this provision with the
rules governing the deprivation of a military rank as a punishment and a disciplinary penalty has been conducted. The author comes
to the conclusion that the deprivation of a military rank of a convicted military who is enduring the punishment in a penal battalion is
a condition of the punishment infliction, and its use should be justified in the reasoning part of the court’s verdict with consideration
of the in the circumstances of the case and the perpetrator. In case of identification of inexpediency of temporary suspension of a
military rank use, the court may come to the conclusion concerning the sentencing of another type of punishment not connected with
suspension of military rank.

Key words: penal battalion, type of punishment, disciplinary penalty, suspension of a military rank, convicted military.

AHHOTaIUA

B crarbe mpoBOIUTCS TEOPETHUECKOE MCCIICAOBAHUE BOIMPOCA COOTBETCTBHS MPEOBIBAHUS OCYKICHHOTO BOCHHOCIY)KAIIETo K
COZICPIKAHMIO B AUCIMIUIMHAPHOM 0aTalibOHE Ha JOJDKHOCTSX PSJIOBOTO COCTaBa C HONICHUEM (POPMBI OJICK/IBI U 3HAKOB pa3jInyus,
YCTaHOBJICHHOTO 00paslia, He3aBUCUMO OT BOWHCKOTO 3BaHHS, XapaKTepa MPENbIIymeil CIIy:KObl, JODKHOCTH OCYXKJICHHOTO, JeH-
CTBYIOILIEMY 3aKOHOJATeNbCTBY. OCYIIECTBICH CPABHUTEBHBIN aHAIN3 IAHHOTO MOJIOKEHUs C HOPMaMH, PETYIUPYIOIINMHE JHIICHUES
BOHMHCKOTO 3BaHHUS KaK BHJa HaKa3aHWs M JTUCHUIUTHHAPHOTO B3BICKaHUS. JlemaeTcst BRIBOJ, UTO JIMIIEHHE BOMHCKOTO 3BAHUS OCYXK-
JICHHOTO BOCHHOCITY’KaIIIeTO, OTOBIBAOIIETO HAKA3aHKE B JUCIUIUTMHAPHOM OaTaTboHE, SBIACTCS YCIOBUEM Ha3HAYCHHUS TaHHOTO Ha-
Ka3aHsl, IPUMEHEHHE KOTOPOTO IOJKHO 000CHOBBIBATHCSI B MOTUBUPOBOYHOI YAaCTH MIPUTOBOPA CY/Ia C YYETOM 00CTOSTEIbCTB Aeja 1
JTMYHOCTH BUHOBHOTO. B cityuae BBISIBIEHUs HellenecooOpa3HOCTH MPUMEHEHHUS BpEMEHHOTO JINIICHNST BOMHCKOTO 3BAaHHS CyI MOXKET
MIPUITH K BBIBOY O HA3HAYCHUU JIPYTOTO BUJA HAKa3aHUs, HE CBI3aHHOTO C JUIICHHEM BOMHCKOTO 3BaHUSI.

KitroueBble ci10Ba: AUCIHMIUTMHAPHBIN OAaTaTbOH, BUI HAKa3aHHs, TUCIUIUTHHAPHOE B3bICKAHKE, BPEMEHHOE JINIIIEHHE BOMHCKOTO

3BaHUs, OCy)KZ(eHHBIﬁ BOCHHO CIIy)KaH_[I/Iﬁ .

HOCTaHOBKa npodjembl. B co-
BPEMEHHBIX YCIOBHUSX Pa3BHTHS
[PaBOBOM CHCTEMbI YKPAWHCKOTO TOCY-
JapCTBa BOIPOC MOBBIICHHUS (P HEKTHB-
HOCTH yTOJIOBHO-IIPABOBBIX Mep OOpBObI
C MPEeCTYMHOCTHIO 3aHUMAET BEIYILYIO
MO3MIAIO0. 3aIlUTa JUIA OT MPECTYITHBIX
MOCSTATeIbCTB Ha €ro KOHCTHTYIHOH-
HBIC IIpaBa, CBOOOJBI, MHTEPECHI, KU3Hb,
3JI0pOBbE, YECTh, JOCTOMHCTBO, HEIPH-
KOCHOBEHHOCTh M 0€30I1aCHOCTB SIBIISI-
eTCsl MPUOPUTETHBIM HAaIpaBJICHHEM ¢
JeATEIbHOCTH. BaxkHast pojib 3/1€Ch MpPH-
HAUICKUT YTOJOBHOMY TIpaBy, KOTOPOE
OTIpe/IeIIsieT KPyT OOIIECTBEHHO OMACHBIX
JIeSTHU, TIOCSATAIOIINX Ha 3TH MOJIOKCHHUS,
Y HaKa3aHHe 33 UX COBEpIICHUE B TECHOM
B3aMMOCBSI3H C YTOJIOBHO-HCIIOJIHHUTEb-
HBIM IPaBOM, KOTOPOE€, OCHOBBIBAsICH Ha
€ro HOpMax, perIaMeHTHPYeT MOPSAOK H
yCIIOBHsL OTOBIBaHUs HakazaHus. Kope-

HbIC U3MCHEHHS B COLIMAIILHO-IIOJIUTHYE-
CKHX U JIPYTHX YCJOBHSX JKH3HH 0OIie-
CTBa W TOCYIApCTBA HA CETOMHSIIHUN
JICHb C(HOPMHUPOBAIIH TPEANIOCHUTKA IS
peOpMUpPOBAHUSI CHCTEMBI  YTOJOBHOM
IOCTHIIMH B HANPABJICHUH €€ T'yMaHW3a-
UM U YCUJICHUS 3aIlUTHI TIPaB U CBOOOJ
YeJI0BEeKa B COOTBETCTBUM C TPEOOBaHMS-
MU MEX/YHapOIHBIX TPABOBBIX aKTOB U
obs3arenscTB Yipaunsl nepex CoBeToM
EBponbl 1 MupoBbiM coobiectBoM [1].
OaHuM W3 MyTed peanus3aluu SBISETCS
BBejieHHe Oosee nudQepeHIupoBaHHO-
ro Toaxoxa K BBIOOpY Mep Haka3aHUs
3a mpectymienus. OgHako obocTpeHue
00IIECTBEHHO-TIOJIUTUYECKOW ~ CUTYal[ln
Ha BOCTOKE YKpauHbI, aKTUBU3ALMS JICH-
CTBHUil HE3aKOHHO CO3/IaHHBIX BOOPYKCH-
HBIX (opmupoBanuii B Jlonenkoit n Jly-
TaHCKOM 00J1acTsIX, BBEJACHHE 0CO0OTO TIe-
pHoZa Ha TEPPUTOPHU YKpauHbI, 0ObsIB-

JICHUE YaCTHYHON MOOMIIN3AIMY TTOBJIHSI-
I HA YPOBEHb MPECTYMHOCTH B CTpaHE,
B TOM YHCJI€ U CPEAW BOCHHOCIYKAIINX
W BOEHHOOOs3aHHBIX. Bo3HMKIIa HE0OX0-
TMMOCTH 00ECIEeUeHUs TPaBOIOPSIKA 1
BOMHCKO# JMCUHUILIHHBI B BOOpPYKEHHBIX
Cmnax Ykpaunnbl. OZHUM W3 PEUIUTEIb-
HBIX IIarOB CTaJ0 yCHUJIEHHE OTBETCTBEH-
HOCTH BOEHHOCIYXAIHMX 332 HapyIICHHS
BOMHCKOHM JTUCHUIUTMHEL. Bmecte ¢ Tem
OCTajKuch NPoOJIEMHBIE BOMPOCHI HOpPMa-
THUBHOTO PETyINPOBAHUS TOIOKEHHUH OT-
HOCHUTEIIbHO HA3HAYEHHs ¥ HCIIOJHCHHS
HaKa3aHUM, CBSI3aHHBIX C JaJbHEHUIINM
MPOXOXKICHUEM BOCHHOCIYKAIIMMU BO-
eHHOU Ciy:)KObl. OTHUM W3 TaKHUX SIBIISI-
€TCsI COfIepIKaHNE B JUCHUILTMHAPHON BO-
MHCKOH YacTu.

AKTyaJqbHOCTH TeMbl HCCJIEI0Ba-
HHUSI TIOITBEP)KIACTCS HEM3yUEHHOCTHIO
BOIIPOCAa HOPMATHBHOTO COOTBETCTBHS
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JUIICHUSI BOWHCKOTO 3BaHUS OCYXKJICH-
HOTO BOCHHOCITYXKAaIlIETO B TEPHOI OT-
ObIBaHUS HAKA3aHUS B BHUJC COICPIKAHUS
B JMCLIUIUIMHAPHOI BOMHCKOM YacTu fei-
CTBYIOIIIEMY 3aKOHOZATEIILCTRY.

TIpobGiiemamy Ha3HAYECHUS U UCTIONTHE-
HUS HaKa3aHMs, CB3AHHOIO C JINIIEHUEM
BOMHCKOI'O 3BAaHUS, 3aHUMAJIUCh YUEHBIE:
A.A. Knesuos, H.B. Mapuenko, B.I1. Mo-
cueHko, A.A. Ilunaes, }0.A. ITonomapen-
k0. [TpoGnemMHbIe BOMPOCHI COAEPIKAHHS
B JUCHMITMHAPHONW BOMHCKOW YacTHU Ha-
xoauiock B moie 3penusi B.B. Bykpeesa,
A.B. Nmenko, M.IO. ITtununa, B.B. Cu-
BoBa, A.A. Tonkauenko, B.W.I1Iunosa u
np. Ho Bompoc cOOTBETCTBHUS THUILIECHUS
BOMHCKOTO 3BaHUS OCYXJIECHHOTO BOCH-
HOCITY>KaIllero COACPIKaHUI0 B JIUCITUTLIN-
HapHOM BOMHCKON YacTH HE IOABEPrajcs
HU OJTHOM HAayIHOMY aHAJN3Y.

Leabi0 cTaTbM SIBISIETCS HCCIICIO-
BaHME IPOOIEMHBIX BOMPOCOB COOTBET-
CTBUS JINIICHUS] BOUHCKOTO 3BaHUS OCYXK-
JIEHHOT'O BO€HHOCIYKAIEero B IIEPHOJ OT-
ObIBaHUS HAKa3aHHS B BUJIE COJCPIKAHHS
B JMCLUIUIMHAPHOIN BOMHCKOM yacTu ei-
CTBYIOLIEMY 3aKOoHOJaTenbcTBY. HoBuzHa
paboThI 3aKITIOYAETCS B TOM, YTO aBTOPBI
0003HAUUIIM MIPOOJIEMHBIE BOMPOCHl H
OTIPEICTIIIN Iy TH UX PEIICHUS.

H3ii0:keHne 0CHOBHOI0 Marepualia
ucciaenoBanusi. Bo Bpems OTObIBaHHS
HAKa3aHus B JUCHUILUIMHAPHOM Oara-
JILOHE OCYKIICHHBIC BOCHHOCIYKAIIHE,
HE3aBUCHUMO OT UX BOMHCKOTO 3BaHUS U
XapakTepa HpenblayIiel CiykO0bl, HaXo-
IITCS Ha JOJDKHOCTSIX PSOBOTO COCTaBa
1 HOCAT (hOpMY ONESKIBI M 3HAKHU pasiiu-
4usl, YCTAaHOBJICHHBIE Ul YKa3aHHOM Ka-
TEropuy BoeHHOCHyx)amwx [2, P. V, m. 2].

[IpucBoeHne U JaHILIEHHE BOMHCKUX
3BaHUM, MOHMKEHUE M BOCCTAHOBJICHHUE
B BOMHCKOM 3BaHUU BOCHHOCIYKaIIHX,
BOCHHOOOSI3aHHBIX ¥ PE3EPBHUCTOB OCY-
LIECTBISIOTCS B TOPSIKE, ONPEACTICHHOM
ycraBamu BoopyskeHusix Cuin YKpanHsl,
MOJIOKEHUSAMHU O MPOXOXKIECHUN BOCHHOM
CITY’KOBI, MTOJIOKSHUSAMH O MPOXOIKICHUH
TpaKIaHaMu YKpauHbI CITy’)KOBI B BOCH-
HOM pe3epBe.

[IpucBoenue BOMHCKUX 3BaHUU MpO-
BOJUTCSI TIEPCOHAIBHO MO KaXJIOMY BO-
EHHOCITy)KallleMy B COOTBETCTBHH C HX
podeccHoHaIbHO-IEIOBEIMA  KadeCTBa-
MH, OpPTaHU3aTOPCKHMH CIIOCOOHOCTSIMH,
BOGHHON W CHELMAIbHON IOATOTOBKOH,
OIIBITOM CITYKOBI, JIOJDKHOCTBIO, KOTO-
PYIO OHM 3aHUMAIOT, U IPYT'MMHU YCJIOBHU-
ssMu. VIMEHHO BOMHCKOE 3BaHUE SIBIISETCS

Ba)KHBIM YCIIOBHEM MPABUILHOU OpraHu-
3aIUd MPOXOXKICHUS JIMYHBIM COCTaBOM
BOCHHOW CITy’KOBI, PAaCCTAaHOBKH KaJpOB,
UX YCTOWYIHMBOTO CITy’KEOHO-TIPABOBOTO
OTIpeessieT CTapIIHHCTBO
BO B3aWMOOTHOIICHHSIX MEXKIy BOCHHOC-
JTy)KaIIUMH, CPOKH BOEHHOH CITy)KOBI 1
COCTOSIHHIE B 3ariace; BIMSET Ha Ompesie-
JICHWE TpaB Ha MaTepualibHOe U JICHEeX-
HOe o0ecreyeHne, ToCyI1apCTBEeHHBIX Ta-
paHTHil ¥ JTBIOT B OTHOILIEHUU KaK CaMHX
BOCHHOCIY)KAIlINX, TaK U WICHOB UX Ce-
Mmeti [3, c. 105-106]. [TosTomy u Bonpoc o
BO3MOKHOM JIMIIEHHH BOSHHOCITYKAIIIETO
BOMHCKOTO 3BaHHs 3aKOHOIATEIbCTBOM
OTpEe/IeIsIeTC sl KaK KpaiHsis Mepa.

B ciyuae coBepiieHnss BOGHHOCTYXKa-
UM TSHKKOTO WM 0CO0O0 TSKKOTO TIpe-
CTYIUICHHS CYyJl C y4ETOM OOCTOSTENIECTB
HCTIOIH30BAHNSI BHHOBHBIM CBOETO 3BaHHS
JUTSL COBEPIIEHHS TPECTYIICHUS WIH TI0-
JTydeHUs] He TPEeTyCMOTPEHHBIX 3aKOHOM
JIBTOT, TPEUMYIIECTB [UIs CE0ST MITH IPYTHX
JTUIT; OTHOIIICHHUS! K BHIIOJTHEHHIO CITYKe0-
HBIX 00S3aHHOCTEH; HAIWYMS JAUCIHILIN-
HapHBIX B3BICKAHWH; TOBEICHUS BUHO-
BHOTO B KOJUICKTHBE U T. 1. MOXKET IPHMe-
HUTb JIOTIOJHUTEIILHOE HaKa3aHHe B BHIC
JIMIIEHUS BOUHCKOTO 3BaHus [4, c. 160].
[MocnencTBUsSME TAaKOTO PELICHUS SIBIISI-
FOTCSI UCKITIOUCHHE BOCHHOCITYKAILETO M3
CIHCKa JIMYHOTO COCTaBa BOMHCKOM Ya-
CTH, YBOJIIbHEHHE HA JTaHHOM OCHOBAaHUH
C BOCHHOM CITy’KOBI M TPUCBOCHHUE BOWH-
CKOTO 3BaHUS coyijiara (MaTpoca) 3armaca.

JIumenne BOCHHOCITYKALIEr0 BOMH-
CKOTO 3BaHUS 3aKOHOIATEIECTBO OMpe-
JeNsieT W B TOpPSIKE JWUCIUIUIMHAPHOTO
B3BICKaHUS. B ciy4ae HEBBITOTHEHUS
(HeHaUTeKaIIero BEITOTHEHHS) BOSHHOC-
JIyXalIUM CBOMX CIY)KEOHBIX OO0sI3aHHO-
CTel, HapyIIeHUs] BOWHCKOW TUCIIUTUTHHBL
WA OOLIECTBEHHOTO MOPSIIKa KOMaHANP
B IIpaBe ero HaJokuTh. Kak mocienHee
B CIHCKE IUCHHUIUIMHAPHBIX B3BICKAHUH,
YTO ONpEJesieT CTeleHb ero CTPOroCTH,
JlMCIUIIMHAPHBIN yCTaB C Lelblo o0Iie-
CTBEHHOTO BO3ICHUCTBUS HA HAPYLIUTENS
BOMHCKOHM JUCIMIUIMHBI U OOIECTBEH-
HOTO TIOPSI/IKA JI0 HAJIOKCHUS B3BICKAHWS
paspemaer crexyromee: 00CyXIaTh Ha
COOpaHUM JINYHOTO COCTaBa BOCHHOCTY-
JKAIUX JIMYHOCTh HAPYIIUTENS; MPOBO-
JIITH CITy)keOHOE pacciieJOBaHHE C IIETBI0
YTOYHEHUs] TIPUYUH M YCIOBHH, CIOCO0-
CTBOBABIIUX COBEPIICHHIO IIPaBOHAPY-
LICHUS, CTEIICHW BUHBI, BECTH JIMYHBIC
Oece/ibl KOMaHAMPa C BOCHHOCITY KAIlUM,
KOTOPBI COBEPLIMI MPaBOHAPYILIECHHE; 1

TIOJIOKEHHS;
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TOJIBKO II0CJI€ HOJIHOTO J0Ka3aTesIbCTBA
BUHBI TTOCJIEHETO KOMAHANDP MPUHUMAET
pelieHre 0 HaJIOKeHUH JTUCHMUILIMHAPHO-
ro B3bICKaHUs. IIpum 9TOM yuuThIBaeTcs
XapakTep M O00CTOATENbCTBA COBEpIIIE-
HMA NIPAaBOHAPYIICHHS, €0 MOCIeICTBHUS,
HpeJIIeCTBYOIee MOBEICHNE BOCHHOC-
Jy’Kalllero, MPOJOKUTEIBHOCTh BOCH-
HOH Ciy)XObl ¥ YpOBEHb 3HAaHMH O TIIO-
psake ciyxost [5, P. 111, 6, m. 78]. Kak u
0 TIPUTOBOPY Cy/a, CO JHS MOANUCAHUS
MPHUKa3a 0 HAJIOKEHUU JUCIMIUTMHAPHOTO
B3BICKaHUs JINIIO BOSHHOCIY)KAIIEro HC-
KJIFOYAETCs U3 CIIMCKOB JINYHOT'O COCTABA,
KOHTPAKT MpeKpamnaercs (pacropraercs),
JIMLO BOCHHOCIYKAIETO 0CBOOOXK/1aeTCst
OT BOEHHOH CITy>KObI U €My IPHCBAaNBAET-
cs. BOMHCKOE 3BaHHE coijara (Marpoca)
3amaca [6, ctT. 35; 7, m. «x» 4. 6 cT. 26.].

Jlpyrux OCHOBaHMH JMILEHHS BO-
€HHOCITY’KAIller0 BOWHCKOTO 3BaHUS 3a-
KOHOJATEIbCTBOM He orpezeneHo. Coot-
BETCTBEHHO, ITPeObIBAHUE HA JOJKHOCTAX
PSIIOBOTO  COCTaBa OCYXKJCHHOTO BOCH-
HOCJIY)KAIleTo K CONEP’KAHHIO B JUCIH-
IUIMHAPHOI BOMHCKOHM YacTH HE3aBUCHMO
OT €ro BOMHCKOT'O 3BaHMs BBI3bIBACT BO-
npoc o ero 3akoHHocTH. Eciin o6ocHoBaTh
JTAHHOE JIMIIEHWE BOMHCKOTO 3BaHMS Kak
BUJI HAKa3aHHUs WIM MEpy AUCLUILIMHAD-
HOT'O B3BICKaHMs, MpoOiIeMa aBToMaTuye-
CKH PEIIAeTCs.

Kax Buj 1100010 JUCHMIUTHHAPHOTO
B3bICKAHUSI JIMIICHUE BOWHCKOTO 3BAHHS
JOJKHO HMETb HOPMAaTHBHOE pEryiu-
poOBaHHE MOpsAAKA M IOCIEACTBUIl €ero
npuMeHeHus. MHCTpykuus o mopsike
OTOBIBAaHUS HAKa3aHUA OCYKICHHBIMU
BOEHHOCIYKAIlIUMH B BHJE COAEPKAHUS
B JMCIMIUIMHAPHOM OaTaiboHe (Ianee —
WHeTpykiys) onpenenseTr BO3MOXKHOCTD
NPUMEHEHHsI K OCY)XIEHHOMY BOGHHOC-
Jy’KalleMy JAUCHHUIIIMHAPHOE B3BICKAHHE.
Ero ocHoBaHWeM sBisieTCsl HapylIeHHE
YCTaHOBJIEHHOTO IOpsiJKa OTOBIBAHUS
HakazaHusA. OJJHAKO JIMIICHHE BOUHCKOTO
3BaHUS KaK BHJ JUCLHUIUIMHAPHOTO B3bI-
ckanust VIHCTpYKLHS HE perlaMeHTHPYeT.
ITosTOMy OTHECTH NPUMEHEHHE K OCYXK-
JICHHBIM BOGHHOCTY’KALIUM JIMLIEHHE BO-
MHCKOTO 3BaHMsl, HE3aBUCUMO OT MX Hpe-
JBIIYIIEr0 MOBEAEHHS, JAEATCIBHOCTH, K
BUJly JUCIMIUTMHAPHOTO B3BICKAHHS He-
Bo3MoxkHO [2, P. 1L, 1. 2].

Tenepr mepeiiieM K pacCMOTPEHHUIO
JMILICHUS BOMHCKOTO 3BaHMS HAa OCHOBA-
HUM rnipuroBopa cyna. CormacHo cr. 54
YronoBHOro Koiekca YKpauHbl, Cyd 3a
COBEpILECHUE JMIOM TSDKKOTO MIH 0c000
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TSOKKOTO TIPECTYIUICHHS MOXKET IpHMe-
HUTHb K OCYXXIEHHOMY JOTOJHUTEIHHOE
HaKa3aHWEe B BHJE JIMIICHHUS BOMHCKOTO
3Banms. Kak u moboe npyroe Haka3aHne,
JIUIIEHAE BOMHCKOTO 3BAaHMS MPUMEHSET-
Cs1 K JIUILY HCKITFOYHUTEINLHO 10 IPUTOBOPY
CyJa B YCTAHOBJICHHOM HOPSAKE, UCXOAS
13 KOHKPETHBIX OOCTOSTENBCTB [eia, C
000CHOBaHHEM 11€7ecO00Pa3HOCTH  €ro
npuMeHeHus. OCHOBAHMAMH IIPUHATHS
TAKOTO PEIICHUS SBISAIOTCS CIEAYIOLIHE:
1) coBeplIEHHE JIMLOM THKKOTO HIH
0Cc000 TSDKKOTO MPECTYIUICHUS; 2) yueT
CYIOM OOCTOSITEIBbCTB  MCIOIb30BAHHS
BHHOBHBIM CBOETO 3BaHMs IJISI COBEpILIe-
HUSl TIPECTYIJICHUS HIN TIONydYeHUs He
MIPEAYCMOTPEHHBIX 3aKOHOM JIBIOT, Mpe-
HMMYIIECTB JUIS ce0sl MIIN IPYTUX JIUIT;, €r0
OTHOUICHUS K BBIMOJHEHUIO CIY)KEOHBIX
00s13aHHOCTEH; HANWYHs AWUCIHIUIAHAp-
HBIX B3BICKaHUI{; TIOBEJICHNS] BAHOBHOTO B
KOJUIEKTHBE U T. 1. Kpome Toro, 3akoHO1a-
TEJICTBO YCTaHABIMBAeT OECCPOYHOCTH
JICHCTBUSL TAKOro HakasaHus. VMeHHO
0eccpouHOCTh HAlpaBJIeHa Ha JOCTHKE-
HUe Leneil o0Iiell U crenuaibHOi mpe-
BEHLMH C YCTpPaHEHHEM HPOTHBOPEUHi
OJIHOBPEMEHHOTO HAJIMYMs CYJUMOCTH 32
COBEPILICHUE THKKOTO MM 0C000 TSHIKKO-
ro TpecTymyieHus (KpaliHe HETaTHBHOMN
OLICHKH JIMYHOCTH OT UMEHH OOIIEeCTBa)
1 KOHKPETHBIX 3BaHUH (TIOJOXKUTEIHHOMN
OIIEHK! JaHHOW JIMYHOCTH OT UMEHH 00-
IIECTBA), COXPaHsIs IEHCTBEHHOCTh U CTa-
OWIBHOCTH, YCTAHOBJICHHBIE CHCTEMOMH
MooIIpeHui B odmectne [8].

OCO0eHHOCTBIO JIMIICHUS BOMHCKO-
TO 3BaHUS IO TIPUTOBOPY CyJa SIBISIETCS
TO, YTO JIUIIO HE TOJBKO TEPSET CBOE BO-
UHCKOE 3BaHHE, HO M, B COOTBETCTBUH C
MOJIOKEHUEM II. «OK» 4. 6 CcT. 26 3axoHa
VikpanHbl «O BOMHCKOH OOSI3aHHOCTH H
BOGHHOW ciyk0e», 0cBOOOXKIaeTcs OT
BOEHHOMW CITY>KObI JOCPOYHO, & KOHTPAKT
¢ HUM Tpekpaiiaercs (pactopraercs) [7].
Kpome Toro, oHO JuIIaeTcst onpeesieH-
HBIX JIBTOT, IPEUMYIIECTB MaTepUaIbHO-
TO ¥ HEMaTepHaIbHOTO XapakTepa, rapaH-
THPOBAHHBIX TOCYJapCTBOM, KOTOPBIMH
OHO TIOJIL30BAJINCH B CBSI3U CO CBOMM CTa-
TYCOM.

[Ipn oTOBIBaHNYM HAaKa3aHUS B ANUCIH-
IUTMHApHOM OaTajboHE JWIICHHE BOWH-
CKOTO 3BaHHUSI OCYIIECTBISIETCSI HA OCHO-
BaHuM nosoxenust Mucrpykiuu. Menno
OHa OIIpeJIeNIsieT ITO KaK 0COOEHHOCTD pe-
KHUMa COJIepIKaHUs OCYXKJICHHBIX [2, a03.
2 n. 2 P. III]. JIuenne BOMHCKOTO 3BaHUS
OCYILIECTBISIETCS MO TPHOBITHIO OCYX-

JICHHOTO B JHCIUIIMHAPHBINA OaTalboH.
Ob6cTosTENnBCTBRA, XapaKTepU3yoIue
JMYHOCTH OCYKAEHHOTO, €TO OTHOIICHUE
K BBINIOJHEHHUIO CITYyEOHBIX 00sS3aHHO-
CTEeH; HaNM4Yhe IUCIUIUIMHAPHBIX B3bI-
CKaHMH; TIpeAbIIyIIee MOBEICHHE BOCH-
HOCIY’KaIllero, MpOIODKUTEIBHOCTh BO-
€HHOH CITy>kKObI, 3aHUMaeMasi JI0JDKHOCTb,
TSDKECTH COBEPIIEHHOTO JESHUS U T. JI. HE
NPUHUMAIOTCS BO BHUMAHHE.
TIponomKUTENIbPHOCTD  JIMIIEHHUST  BO-
MHCKOTO 3BaHHS OIPEJIEISIETCS NEPHOAOM
oTObIBaHUS HakazaHus. Ero B0300HOB-
JICHHE OCYILECTBIISIETCS aBTOMATHYECKH
nocne oTobITUs HakazaHus. Kpome Toro,
OCY)KAEHHBII B CIydae JHIIEHHS BO-
MHCKOTO 3BaHMSl Ha MEPUOJ OTOBIBAaHMS
HaKa3aHUs 3a4HUCIAETCSI B CIHCKH JIHC-
[UIUIMHAPHON POTHI, TJI€ OH MPOIOIDKACT
MIPOXOJUTH BOCHHYIO CITy)KOy Ha JOIK-
HOCTH PSIIOBOTO. 3a HUM COXPAHSIOTCS
TpeOOBAaHMS KUJIMITHO-OBITOBBIX yCIIO-
BUH [UISL OCYX/IEHHBIX BOCHHOCITYKAIIHX,
MEJUIIMHCKOTO 00eCIieueHHsT B COOTBET-
CTBUM C TPeOOBAHUAMH YCTaBa BHYTpPEH-
Hell ciyxObl Boopyxenubix Cuin Yipau-
HbI; 00€CIIeYeHNE BeLIEBbIM HMYIIIECTBOM
B COOTBETCTBUM ¢ TpeboBaHusmu [locra-
Hosienus: Kabunera MunuctpoB Ykpau-
HbI «O BeleBOM 00ecrne4eHHH BOCHHOC-
nyxamux BoopyxeHHbIXx CHUI U IpyTrux
BOUHCKUX (OPMUPOBAHHUIT B MUPHOE Bpe-
Ms»; MUTaHueM (ropstaeil mumel) — mo
Hopme Ne 1 — 00OMIeBOICKOBOA, COTIACHO
Ilocranosnennio Kabunera Munnctpon
Vikpanusl «O HOpMax MUTAHHUS BOSHHOC-
nyxamux Boopyxkennsix Cwui, apyrux
BOCHHBIX ()OPMHUPOBAHUIT 1 JIUI PSIIOBO-
TO, HAYaJIbCTBYIOIIETO COCTaBa OPTaHOB U
MofIpa3ieNieHHi TPaskIaHCKOH 3alUThl
TocynapcTBeHHOH Cciry»)OBl CrienUaTBHOMN
CBSI3M M 3aLIUTHl MHPOPMALMNY; eKeMe-
CSIYHBIM JICHE)KHBIM 00ECIICYEHHEM B pa3-
Mepe JIOJDKHOCTHOTO OKJIaJla, YCTaHOB-
JICHHOTO TI0 IEPBOMY Tapu(HOMY pa3psity
JUTsL BOGHHOCITY)KAIIUX CPOYHOM BOCHHOM
CITyKObI; OKJIJI0M [10 BOMHCKOMY 3BaHHIO
1 Ha70aBKoOIl 3a BBICTYTY JIET BOGHHOCIY-
JKaIlM, TPOXOAAIIMM BOCHHYIO CITyXK-
Oy 1O KOHTpakTy, JIMIAM OQHUIEPCKOro
cocTaBa, KOTOPBIE IPOXOMAT KaIpOBYIO
BOCHHYIO CITYXOy, JHIIaM OQHIIEPCKOTO
cocTaBa, KOTOpPBIE IPOXOISIT BOCHHYIO
CITy’kOy IO TIPH3BIBY, BOCHHOCTYKAIIINM,
MPU3BAaHHBIM Ha BOCHHYIO CITYy>K0y 1O MO-
Oun3anum, Ha 0COOBIN TIEPHO]T.
BreiBoawl. Takum 006pa3oM, JHIICHHE
BOMHCKOTO 3BaHUS OCYXK/ICHHBIX BOCH-
HOCJIy)KaIlluX, OTOBIBAIOIINX HaKa3aHHE

B JIUCIHUIUTMHAPHOM OaTajiboHE, B COOT-
BETCTBUU C JICHCTBYIOIIMM 3aKOHOMA-
TEIBCTBOM, HE SIBISICTCS BHJIOM HaKasa-
HUS WM JUCHUTUIMHAPHOTO B3BICKAHUSI.
OHAaKO OTPHIIATh CYIICCTBYIONIIYIO €TrO
KapaTeIbHyI0 W BOCIHTATENBHYIO IIEJb
Henmb3s. [IpuMeHeHne TaKoTo JIMIICHUS

HMEET MOpajbHOE, ICHXOJOTHYECKOEe
BIMSHME Ha ocyxaeHHoro. IlocnenHuit
JIMIIACTCS 3BAHMSA, TTOJYYEHHOrO 3a Ipo-
LIE/AIIYIO TO3UTUBHYIO JICSTEILHOCTb.
OH HaxogUTCs B OJHOM KOJUICKTHUBE C
JIPYTUMH  OCYXK/IEHHBIMH, TIJ€ YPOBEHb
€ro MpeJbIIyIIero MojoKeHUss He UMeeT
3HayeHus. K ocyxieHHOMY, HE3aBUCHMO
OT €ro Npe/bIIyIIero 3BaHus, 00paIaoT-
csl «OCYXIEeHHBIN commaty. OH orpaHu-
YHBACTCS B 3aHSATHU HEMOCPEICTBEHHOM
poQeCCHOHANBHON ESITeNbHOCTRIO 10
cnennansHOcTH. Kpome Toro, x Hemy
MIPAMEHSIOTCSI PhIYard MMYIIECTBEHHOTO
1 HEMMYIIECTBEHHOTO Xapakrepa. Ho ato
HE pelIaeT BOIpoca HOPMAaTHBHOTO Pery-
JTUPOBAHMS JAHHOTO JIMIICHNST BOMHCKOTO
3BaHUS B COOTBETCTBHUH C JICHCTBYIOIIUM
3aKOHOJATEIbCTBOM. JliIsl yCTpaHeHus Ta-
KOM KOJUTM3MH 11e1eC000pa3sHO BHEIPUTH
CJICILYIOIIIE TTOJIOKCHUS.

[pu3HaTh JMIIEHHE BOMHCKOTO 3Ba-
HHs Ha IepuoJ OTOBIBAHUS HAKa3aHHS B
BUJIC CONCPKAHUS B JUCLMIUIMHAPHOM
0aTaybOHE yCIOBUEM €r0 Ha3HAYCHUS.

BHecTH  COOTBETCTBYIOIIME —H3Me-
HeHHs B CT. 62 VYTOIOBHOTO KOfEKca
VKpanHBl MyTeM JJOMOMHEHUS 4. 2, a
HyMEpaIuio 4. 2 M3MEHHUTb Ha TPETHIO
crenytomero cozpepxkanus: «Ha mepuon
OTOBIBaHUS HaKa3aHUS B BUJE COJCpIKa-
HUS B IUCIMIUIMHAPHOM OaTaiboHe JIHI0
JIUIIAEeTCS BOMHCKOTO 3BaHWS M 3aHUMa-
€T JIOJDKHOCTB psimoBoro. OH HE MOXET
OBITh TPEACTABIECH K IPUCBOCHUIO Oue-
PEIHOrO BOMHCKOTO 3BaHUs, Ha3HAUCH Ha
BBILIECTOAILYIO0 JJOJUKHOCTD, HEPEBENICH
Ha JIPYroe MecTo ciIyKObl, YBOJICH C BO-
EHHOU CITy’KObl, 32 UCKIIOYCHHEM CITyyast
MIPU3HAHMS €r0 HEMPUTOIHBIM K BOCHHOM
CIIyk0€ 110 COCTOSHHIO 310POBbS».

Takoe pelieHHe MODKHO UMETh OT-
paskeHHEe B IPUTOBOpE cyaa. B kaxmom
cIydae Cyl B MOTHBHPOBOYHOM YacTH
nmpuroBopa 00s3aH yKa3aTh KOHKPETHBIC
00CTOsITENBCTBA JIeNla U JIMYHOCTh BUHO-
BHOTIO (TIOBEJICHUE MOCIIEHEr0, €ro mpe-
TBIAYITYIO JIESITeIbHOCTh, OTHOIIEHHE K
BBITIOJIHEHUIO CITY’KeOHBIX 00s13aHHOCTEH],
3aCIIyTH, CTENEeHb TSHKECTH COBEpIIEH-
HOTO JeSHMS U T. [.), 000CHOBBIBAIOIIIE
11e71eco000pa3HOCTh IPUMEHEHUS K BUHO-



LEGEA SI

BHOMY BPEMEHHOIO JIMIIEHUS] BOMHCKOTO
3BaHus. B ciyyae oTCyTCTBHUS 3TOTO Cyn
MOJKET IPUNTU K BBIBOAY O HAa3HAUYCHUU
K JIMLly IpYrOro BUJia HAaKa3aHUs, HE CBA-
3aHHOTO C JIMIIIEHUEM BOMHCKOTO 3BaHMUSI.
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JTOKA3BIBAHUE ITPOKYPOPOM OCHOBAHUM
MPOBEJEHUS CJIEJCTBEHHBIX
(PO3BICKHBIX) JEMCTBUN

Jembsin OPJIUK,
aCTIMpaHT OT/eNa OATOTOBKH IPOKYPOPOB TI0 HAA30py
3a COOJIIOZICHHEM 3aKOHOB OpraHaMu, MPOBOASIINMH JIOCY/IeOHOE pacciieloBaHne
HauunonanbHol akazeMuy NpoKypaTypbl YKpauHbl

Summary

In the article questions of the actual bases of carrying out investigative (search)
actions, and also establishments of need and a possibility of their proof by the prosecutor
by consideration of petitions by the investigative judge are investigated. On the basis
the analysis of standards of the acting Criminal procedural code of Ukraine and law-
enforcement practice a conclusion about what unreasonable established as a result of
criminal procedural proof a casual opportunity to believe that as a result of the planned
investigative (search) actions will be received required (or any) proofs, can’t act as
the sufficient actual basis of carrying out investigative (search) actions, restrictions of
constitutional rights and personal freedoms is formulated. The purposes of carrying out
investigative (search) actions established in the law have to be displayed in the petition of
the investigator, prosecutor by their detailed justification by concrete circumstances, are
confirmed in court session which set will become the actual basis for their carrying out.

Key words: investigative (search) actions, petition of the investigator, prosecutor,
validity of carrying out investigative (search) actions, judicial control of carrying out
investigative (search) actions, proof of the bases of restriction of constitutional rights of
the personality.

AHHOTAIMSA

B crarbe uccleyoTes BOIPOChl (JaKTHYECKUX OCHOBAHUI NPOBEICHUS CIICICTBCH-
HBIX (PO3BICKHBIX) EHCTBHIA, a TAK)KE YCTAHOBICHUSI HEOOXOAMMOCTH U BO3MOXXHOCTHU
WX JIOKa3bIBaHUS MPOKYPOPOM MPU PACCMOTPEHHUH XOJATANCTB CIIEJCTBEHHBIM CYJIbEH.
Ha ocHoBanuu anaiusa HOPM JEHCTBYIOIIErO YTOJIOBHOIO MPOLECCYaabHOIO KOAEKCa
VYKpauHbl U PABONPUMEHUTEIBHON NPAKTUKK (HOPMYIUPYETCs BBIBOJ O TOM, YTO He-
000CHOBaHHAsI YCTAaHOBJIEHHBIMH B PE3yJIbTAaTe YTOJIOBHOTO MPOIECCYabHOTO JTOKA3bI-
BaHMA cIloco0amMu ciaydaifHas BO3MOXKHOCTh IOJIaraTh, YTO B PE3yNbTaTe 3arIaHUpO-
BaHHBIX CJIEACTBEHHBIX (PO3BICKHBIX) AEHCTBHH Oy/lyT MONyYEeHBI HCKOMBIE (JIMOO JIto-
Oble) TOKa3aTeNbCTBA, HE MOXKET BBICTYNATh JOCTATOYHBIM (DAaKTHUECKHM OCHOBAaHHEM
MIPOBEJCHNUS CIEACTBCHHBIX (PO3BICKHBIX) ACHCTBUM, OTPAaHUYCHUS! KOHCTUTYIIHOHHBIX
IIpaB ¥ CBOOOJI JIMYHOCTH. YCTAHOBJICHHBIC B 3aKOHE 1I€JIM IIPOBEJCHUS CIIEACTBEHHBIX
(PO3BICKHBIX) TEHCTBUH TOIDKHBI OBITH OTOOPA)KEHBI B XOAATalCTBE CIEA0BATENS, TIPO-
Kypopa IyTeM HX JETaJbHOr0 00OCHOBAaHHS KOHKPETHBIMH OOCTOSITEIBbCTBAMHM, IOJI-
TBEP)KACHHBIMU B CyaeOHOM 3acenaHu. COBOKYITHOCTh YKa3aHHBIX OOCTOSTENBCTB U
cTaHeT (paKTHICCKUM OCHOBAHHEM /ISl UX TPOBEACHMSL.

KuroueBble ciioBa: ciieCTBEHHBbIE (PO3BICKHBIC) NEHCTBHSA, XOAATallCTBO CIEI0-
Barellsl, MPOKypopa, 000CHOBAHHOCTh HMPOBEICHUS CIEACTBEHHBIX (PO3BICKHBIX) Jei-
CTBUH, CyZeOHBII KOHTPOJb 3a MPOBEICHUEM CIIEICTBEHHBIX (PO3BICKHBIX) MCHCTBHM,
JIOKa3bIBaHNE OCHOBAHHUH OrpaHUYEHUS] KOHCTUTYI[HOHHBIX MPAB JIUYHOCTH.

(pO3BICKHBIX) JeHCTBHI Kak Hambomee

I I O0CTaHOBKA NpodjaeMbl. OTHUM
3¢ PEeKTUBHOE CPEACTBO MOIYUCHUS U 3a-

13 IPHOPUTETHBIX HAIIPaBJIEHUH

YTOJIOBHOHM MPOLECCYaNbHON MOTUTUKH
HAIIIero roCyAapcTBa sBIsgeTCs HOPMHUPO-
BaHHUE TAKOTO 3aKOHOAATENIBCTBA, KOTOPOE
co31aBasio Obl HA/UICKAIIME YCITOBUS IS
(G PEKTUBHON  [ESITEIBHOCTH OpPTaHOB
JOCYIeOHOTO pacCiIenoBaHus, MPOKypa-
TYpBI, CyIOB. BBINONHSS OIpeEeICHHbIC
YTOJIOBHBIM  IIPOLIECCYAIBHBIM  3aKOHOM
3aJa4d, B YaCTHOCTH obOecriedyeHue Obl-
CTPOTO, TIOJHOTO W OOBEKTHBHOTO pac-
CIIC/IOBaHUS,  CJIEIOBATElb, IIPOKYPOP
UCIIOJB3YIOT MIPOBE/ICHNE CIIEICTBEHHBIX

KPEIUICHUs JI0Ka3aTeIbCTBEHHOW HHDOP-
MalliM, NOpU 3TOM O0OecrednBasi OXpaHy
npaB, CBOOOJ M 3aKOHHBIX HMHTEPECOB
YYaCTHUKOB YTOJIOBHOTO HPOU3BOJICTBA,
3aIIUTY JIKLL, O0LIEeCTBa M rOCy/1apcTBa OT
YTOJIOBHBIX IPABOHAPYILEHUH.
AKTyaJbHOCTh TeMbl. Hecmotps
Ha TO YTO NPOOJIEeMaM MPOBENICHUS CIe-
CTBEHHBIX (PO3BICKHBIX) JCHCTBUH IIO-
CBSIIIEHO HEMAJI0O HAay4YHBIX TPYHOB KakK
110, TaK ¥ TIOCJIC MPUHSITHS U BCTYTIJICHUS
B Ccuily YTrOJOBHOIO IIPOLECCYalbHOTO



