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Summary

In the article ensuring mechanism of a guarantee has been considered. The author
believes that it is wrong to consider guarantee only as a unilateral transaction made by
guarantor in favor of creditor (beneficiary) as latter cannot occur without prior agreement
of debtor (principal) with guarantor on its issuance in interests of creditor (beneficiary).
The guarantee cannot exist otherwise than as factor of ensuring construction which
is relation of debtor (principal) with creditor (beneficiary), debtor (principal) with
guarantor, creditor (beneficiary) with guarantor and only in its integrity that construction
represents by itself one of types of ensuring implementation of obligation.

Key words: guarantee, indemnity contract, guarantee’s responsibility, types of
ensuring implementation of obligations.

AHHOTaNMA

B crarbe paccmarpuBaeTcs 00€CIeUHTENIbHBIH MEXaHU3M rapaHTHH. ABTOpP CYH-
TAeT, YTO HEBEPHO PaCcCMATPUBATh TAPAHTHIO, JIUIIb KaK OHOCTOPOHHIOK CJICINKY, CO-
BEPILCHHYIO TapaHTOM B IOJIB3Yy KpeanuTopa (OeHedununapa), moCcKoIbKy MOCIEHsS He
MOJKET IOSIBUTbCS 0€3 IpeABapUTENIbHON JTIOrOBOPEHHOCTH JODKHUKA (TIPUHLUIIAIA) C
TapaHTOM O ee BbIJade B MHTepecax kpeauropa (Oenedurmapa). ['apanTtus He MoxeT
CYILLIECTBOBATh HHAYE, KaK (hakTop 00eCreynTeIbHOH KOHCTPYKIIH, KOTOPYEO COCTaBIIS-
IOT OTHOLICHUS JTOJDKHHKA (TIPHUHIMIIANA) ¢ KpeauTopoM (OeHedumapom), JOIDKHAKA
(TpUHIMITaNa) ¢ TapaHToM, KpeauTopa (OeHepumapa) ¢ rapaHTOM, H TOJIBKO B IIETOCT-
HOCTH JIaHHAsi KOHCTPYKLUS MTPEICTABIISET COOOW OIMH U3 BUJOB 00ECIICUSHUS UCIIO-

HEHHS 00513aTeIIbCTRA.

KuioueBble cjioBa: TapaHTUsA, OOTOBOP O BbIJAYE€ TapaHTHH, OTBETCTBCHHOCTH
rapaHTa, BUIAbI obOecrieueHust UCIOJHEHUsT 00513aTEIbCTB.

he legislator having introduced

in § 4 of Chapter 49 of Civil
Code of Ukraine, 2004 a guarantee of
financial institution as secured a separate,
independent of principal obligation, type
of ensuring implementation of obligation, a
fundamentally new institute in comparison
with that existed before adoption of new
Civil Code of Ukraine.

A guarantee, in times of planned
economy with its strict subordination
of economic subjects to superior
organizations, had quite narrow sphere
of using as it was practically used
almost exclusively to ensure repayment
of loans issued by banks to socialist
enterprises under responsibility of superior
organization. In case of debtor has no cash
and repayment of his debt by guarantor,
latter has no right of recourse as to debtor-
subordinated  economic  organization.
On relations connected with use of a
guarantee, Civil Code of Ukrainian SSR
applied rules regulating bail permitting to
consider guarantee as some type of bail. As
it is rightly noted in literature under Civil
Code of Ukrainian SSR, 1963 a guarantee
really had no its own «face» and served
only as specific so-called a «surrogate»

of bail, as adapted to conditions of a
planned centralized economy. A guarantee
was distinguished by special subject
composition of participants, that is, could
be established only in relations between
socialist organizations and subsidiary
nature of liability of guarantor [11, p. 668]
being used by creditor in simplified
procedure (bank wrote off funds from
account of debtor, and in that part
that remained unpaid from account of
guarantor).

With adoption of Civil Code of
Ukraine, institute of guarantee has
received fundamentally new content.
The guarantor is not acting as a solidarity
debtor or subsidiary which is a bondsman.
In accordance with provisions of rticle 562
of Civil Code obligation of guarantor to
creditor is independent of main obligation
(its termination or invalidity), specifically
in those cases when guarantee has reference
to main obligation.

Problems of guarantee as new type
of ensuring implementation of obligation
are in such researches of such scientists
as: T. Bodnar [1], N. Kuznetsova [2],
E. Pavlodsky [3], I. Puchkovska [5; 6],
A.Rubanov[7]; M. Sibilov[8]; V.Sloma[9]
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and others. Thus, solving certain problems
of this institute, scientists are doing
rather contradictory conclusions which
pointed out to ambiguous perception of
a guarantee in scientific literature. The
peculiarity of guarantee is connected with
its independence from principal obligation
which has been proclaimed by legislator in
Article 562 of Civil Code of Ukraine. The
latter gave rise to a dispute among scientists
concerning real independence of guarantee
and possibility of its existence as a type of
ensuring implementation of obligations.

According to Article 560 of Civil
Code under guarantee a bank, other
financial institution and an insurance
organization (guarantor) give guarantee
to creditor (beneficiary) of performance
of its obligation by debtor (principal).
In accordance, in relations under
guarantee take part three subjects —
guarantor, beneficiary (creditor under
main obligation) and principal (debtor
under main obligation). While guarantors
can only be financial institutions. The
beneficiaries and principals may be both
individuals, including entrepreneurs and
juridical entities. A guarantee issued
by a non-financial institution cannot be
considered valid.

A guarantee — unilateral transaction,
content of which is obligation of guarantor
to pay creditor-beneficiary a sum of money
under terms of guarantee in case of a
breach by debtor of obligation ensuring
by guarantee. Performing this action,
guarantor, in essence, performs a monetary
obligation of principal before beneficiary
in full or in certain part (but not more
than sum by which guarantee was issued)
in accordance with terms of guarantee.
According to Part 1 of Article 566 of Civil
Code scope of liability of guarantor to
beneficiary for breach by debtor — principal
of his obligation ensued by guarantee is
limited to payment of sum for which it was
issued.

A guarantee as a unilateral transaction
does not require approval, adoption or its
acceptance by beneficiary.

According to content of Articles
560—569 of Civil Code and taking into
account provisions of Articles 206—208 of
Civil Code, issuance of guarantee is carried
out by way of written obligation drafting.
Compliance with written form of guarantee
as a unilateral transaction means issuance
by guarantor of document entitled «Letter
of Guarantee» or «Guarantee», in which he

pledges to pay a determined sum of money
on demand of certain creditor in accordance
with terms specified in guarantee.

In order to understand nature of
independent guarantee as one of types of
ensuring implementation of obligation it
is necessary to consider entire ensuring
mechanism of guarantee, that is, unlike
other types of ensuring implementation of
obligation, consisting of, unlike other types
of ensuring implementation of obligation,
instead of two (main and ensuring)
transactions but ofthree ones. The guarantee
cannot exist otherwise than as a unilateral
transaction made by guarantor in favor of
creditor (beneficiary), since latter cannot
appear without a prior agreement of debtor
(principal) with guarantor on its issuance
in interests of creditor (beneficiary). A
guarantee cannot exist otherwise than
factor of ensuring construction, consisting
of relations of debtor (principal) and
creditor (beneficiary); debtor (principal)
and guarantor, and this construction only
in its integrity is one of types of ensuring
implementation of obligations of [5, p. 75].

In the case of investigation of
guarantee as legal institute, main figure
will be guarantor than, from economic
point of view, main acting person in
system of guarantee relations as relations
established with aim of protection in case
of breach by debtor of contract is creditor
(beneficiary). It is the creditor (beneficiary)
in process of conclusion of contract with
debtor (principal) requires insurance
of guarantees with aim of protection in
case of a possible breach by debtor of his
obligation under contract, that is, initiates
emergence of guarantee. The creditor,
with aim of guarantee reliability, selects
guarantor, which in case of breach of
obligation by debtor will lay claim, using
as any authorized person right of choice
as to exercise of his own right. On creditor
(beneficiary) place also consequences of
laying of unfounded claim (Article 1212 of
Civil Code).

The creditor and debtor having taken
decision on ensuring implementation of
obligation by guarantee may conclude as a
preliminary contract on future conclusion
of main contract provided it will be given
guarantee by debtor so main contract
provided pointing out there that rights
and obligations will arise at moment of
issuance on behalf of creditor of guarantee
or that moment of giving obligation by
creditor under this contract will be moment
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of rights under this contract arising.
In this case parties, as a rule, stipulate
participation of certain guarantor and
essential conditions of guarantee which
will be giving by debtor to guarantor for
inserting them in text of guarantee.

So, for obtaining of guarantee debtor
(principal), first of all, has to apply to
guarantor and in case of consent of latter
contract is concluded between them on
issuance of guarantee, on base of which
debtor (principal) will pay to guarantor
a certain sum of money for provision of
such a service as issuance of guarantee by
guarantor in favor of creditor.

It is this contract that acts as a link
between main contract of debtor and
creditor as in contract on issuance of
guarantee it is pointed out that guarantee
is issued at request of debtor in connection
with his liability to creditor under main
contract and guarantee as a unilateral
transaction that will be made by guarantor.
So, contract is issued by guarantor for
performance of his obligation under
contract on issuance of guarantee, provision
that has not been fixed by law n Civil Code.
The legislator has not regulated in § 4 of
Chapter 49 of Civil Code relations prior to
issuing of guarantee as one-sided-binding
of guarantor of transaction. Meanwhile,
the existence of contract on issuance of
guarantee has found its reflection in law of
Ukraine «On Financial Services and State
Regulation of Financial Markets» [4]. So
according to Article 6 of this law provision
of guarantee is made on basis of contract.

The contract on provision of guarantee
as a financial service, unless otherwise
provided by law, has to contain: 1) the
title of document; 2) the name, address
and details of business entity; 3) surname,
name and patronymic of individual getting
financial services and its legal address;
4) name, location of legal entity;
5) name of financial operation; 6) the
amount of financial asset specified in
monetary terms, terms of its payment
and terms of its mutual settlement;
7) the term of contract; 8) the procedure for
amendment and termination of contract;
9)rights and obligations of the parties,
the parties ' liability for non-performance
or improper performance of the contract;
10) confirmation that the information
pointed out in the Part 2 of Article 12 of
this Law, provided to the client; 11) other
conditions by the contract of the parties;
12) signatures of parties.
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Therefore, taking into account that
issuance of guarantee is subject of contract,
there should be clearly determined terms
of guarantee, time of its action, as a rule,
a way of ensuring implementation by
debtor of recourse obligation as to return
to guarantor of his expenses (Article 569
of Civil Code).

Sample list of obligatory conditions
of guarantee itself is given in Article 3
of Uniform International Chamber of
Commerce for guarantees on first request
in 1992 [10], according to which all
instructions on issuance of guarantee
and amendments thereto should be clear,
precise and exclude controversial moment.
All guarantees should have following
terms: 1) the name of principle; 2) the name
of beneficiary; 3) the name of guarantor;
4) references to main contract, in which
need for guarantee issuing has been
foreseen; 5) the maximum monetary
amount payable and currency of payment;
6) the period for which issued a guarantee
or event on onset of which guarantee is
terminated; 7) the terms under which
payment is implemented; 8) provisions
aimed at reducing amount of guarantee
payments.

So, taking into account provisions of
Civil Code of Ukraine, essential for arising
of guarantee obligation are such terms as: on
terms of guarantee action (Part 1 of Article
561 of Civil Code); on maximum guarantee
monetary amount (Part 1 of Article 566
of Civil Code); presentation of claim to
beneficiary on payment of guarantee sum,
including a list of documents attached to
such a requirement or reference to fact that
guarantee is a guarantee on first demand
(i. e. unconditional guarantee) (Part 2 of
Article 563 of Civil Code); a reference
to main obligation, which performance is
provided by guarantee (Section 2 of Article
560, Part 3 of Article 563 of Civil Code).

Other terms for content of guarantee
text are optional and not obligatory. In
particular, rules on establishment of
possibility to withdraw guarantee, transfer it
to another person and so on are dispositive,
and therefore can be set in text of guarantee
itself, otherwise, if parties do not exercise
their right differently their regulation then
controversial legal relations are subjected
to relevant provisions of Civil Code.

Despite fact that in Civil Code,
as well as in Uniform Rules assumed
regulation of guarantee on request based
on principles of its independence from

basic obligation, without right to recall
(Article 561 of Civil Code), inability to
transfer rights under guarantee (Part 5 of
Article 536 of Civil Code); and procedure
for granting claims by beneficiary under
guarantee (Part 3 of Article 563 of Civil
Code), as well as consideration of claims
of beneficiary by guarantor (Article 564
of Civil Code) coincide as to their content
with terms specified in Unified Rules,
domestic legislator, determining concept
of guarantee in Article 560 of Civil Code,
underlines that «under guarantee bank,
other financial institution and insurance
organization (guarantor) guarantee to
creditor (beneficiary) implementation by
debtor (principal) of his obligation.

The guarantor is responsible to creditor
for breach of obligation by debtor that does
not make it possible to have doubt about
emergence and existence of guarantee
as a way of creditor protection in case of
a possible breach of obligation by debtor
[5, p. 79].

Moreover, the legislator establishes
that basis for implementation of his
obligation by guarantor is laying claim to
him in written by creditor (beneficiary)
on payment of cash amount according to
guarantee issued by him, in which creditor
should indicate what is debtor’s breach of
principal obligation insured by guarantee
(Part 3 of Article 563 of Civil Code)
consisted of. Nonobservance of this claim
entails consequences set forth by Chapter
1 of Article 565 of Civil Code, namely,
grants right to guarantee to refuse to satisfy
creditor’s claims.

It should be emphasized that Civil
Code provides provision on guarantee only
as a unilateral transaction and, accordingly,
regulates relationships between guarantor
and creditor (beneficiary).This approach
doesn’tgiveaholistic view on establishment
of given ensuring and its realization with
aim of protection the creditor’s infringed
rights in contract obligation. It is necessary
to take into account that ensuring guarantee
construction covers three transactions
among them creditor (beneficiary) is
a party only in one transaction — the
main contract and right to claim has as
under principal obligation so in case of
its breach under «independent» of this
obligation by guarantee. If creditor does
not receive performance under main
contract in connection with its breach by
debtor then laying this claim to guarantee
he will receive performance in order of
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protection — under guarantee, by way,
he will receive it urgently. If the creditor
will use his rights under guarantee and it
is not in connection with debtor’s breach
of basic obligation, for example, to lay
claim to guarantee after proper execution
of his obligation by debtor than latter
after presentation him by guarantor of
recourse, may apply to court and proving
that creditor (beneficiary) received double
performance (from him and guarantor),
requires from creditor return of moneys
received groundlessly (Article 1212 of
Civil Code) which is possible only in case
of recognition of guarantee as some type
of ensuring implementation of obligation
and, that’s why, established for protection
of rights of creditor under main obligation.

Protective purpose of guarantee is
that beneficiary as creditor under main
obligation could easily meet requirements
at expense of guarantor if debtor (principal)
fails to fulfill obligations. Accordingly,
independence  of  guarantee  from
contractual relationship between debtor
(principal) and creditor (beneficiary)
(Article 562 of Civil Code) stipulated,
exclusively, by effectiveness of protection
granted by it.

In literature rightly notes that
guarantee has arisen in connection with
needs of participants of quick receiving by
creditor of money from guarantor in case
of debtor’s breach of obligation.

It is settling of task of time minimization
that begins from moment of participants
occurrence of damage among participants
of property relations to moment when it is
actually compensated, promoted introducing
in recent years of institute of independent
guarantee in business practice of countries
with advanced economy [7, p. 56].
Despite peculiarities of national legal
systems in different countries in functioning
of guarantee institute it is observed same
approaches. Firstly, the problem of time
minimization is solved at expense of
third party practice that does not take part
in relevant contract, namely, guarantor.
Secondly, creditor for principal obligation —
beneficiary — is empowered to decide on his
own, in what moment to require payment
from guarantor. Accordingly, it is placed a
duty on last on first request of beneficiary
to pay sum. Thirdly, for same purpose is
sharply restricted rights of guarantor to
refuse of payment or delay of it for reasons
connected with main contract. The guarantor
is not entitled to refuse to satisfy claim of
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beneficiary with reference to fact that in
main contract some circumstances have
arisen that allow it to refrain from payment.
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CYUIUJI U NPECTYIJIEHHUE:
XAPAKTEPUCTUKA KPUMHUHOJIOT'NYECKHA
3HAYMMBIX CBSA3EHN

Baaepuii HIKYPO,
COUCKaTelNb
XapbKOBCKOTO HAIMOHAJIFHOTO YHUBEPCUTETa BHYTPEHHHX JETT

Summary

This article analyzes criminological significant relations of criminal and suicidal
behavior. Based on scientific provisions about mechanism of a single crime and suicide
author distinguishes two typical situations of their criminogenic combination. The first
involves coincidence of an offender and suitsidentor, the second — a mismatch. Within
each of typical of situations author has conducted analysis of impact of suicidal behavior
and personal qualities of suitsidentor on genesis of his criminal activity, and in relation to
it. It is concluded that there is a presence of a wide network of multidirectional relations
between a suicide and a single crime.

Key words: suicide, crime, relation, mechanism, motivation, victimization.

AHHOTAIUSA

CraTbsi TIOCBAILICHA aHAJIN3Y KPUMHUHOJIOTMYECKH 3HAYUMBIX CBS3€U MPECTYIHO-
ro0 U CyMUMJAIBHOrO NnoBeneHus. Ha ocHOBaHMM Hay4HBIX IMOJIOKEHUH O MeXaHU3Me
eIMHUYHOTO MPECTYIICHUS] N CaMOyOHMHCTBA BBIICIAIOTCS JIBE THIIOBBIE CHTYAIIMH MX
KpPUMHUHOTEHHOTO coueTaHus. [lepBas mpemycmarpuBaeT COBINAJCHUE JTUYHOCTHU Tpe-
CTYIIHUKA U CYULMJIEHTa, BTOpas — HecoBnaaeHue. B npenenax kaxmaoi u3 TUMOBBIX CU-
Tyaluil MpoBeCH aHAJIN3 BIUSHUS CYUIIUAAIBHOIO TTOBEICHUS U IMYHOCTHBIX Ka4yeCTB
CYMILIUJICHTA Ha TeHE3UC KaK €ro KpUMHHAIBHON aKTUBHOCTH, TaK U IO OTHOILEHUIO K
Hemy. CriesiaH BBIBOJ O HAJIMYHU HIMPOKOH CETH Pa3sHOHANPABICHHBIX CBS3EU MEXTY
CYUIUIOM U €IMHUYHBIM MPECTYTIIEHUEM.

KuroueBble c10Ba: cyuiu, NpecTyjieHnue, CBA3b, MEXaHU3M, MOTUBAIIHSI, BAKTHM-

HOCTbB.

HOCTa]—[OBKa npodjaembl. PoHO-
BBI€ JUISI IPECTYITHOCTH SIBIICHHS
TPAIUIIMOHHO TPU3HAIOTCS B HAY4YHOI
JIUTEpaType HEOTHEMIIEMBIM 3JEMEHTOM
npeaMeTa KpUMHHOJIOTHH. BMecTte ¢ Tem
MPUPOJA ATHUX SIBJICHUS, UX KOHKPETHBIN
BHJIOBOH COCTaB, 0OOCHOBaHHE XapaKTe-
pa cBs3€l C MPECTYMHOCTHIO U Psi IPY-
T'HX BOIIPOCOB OCTAIOTCS HE 10 KOHIA pa3-
paboraHHBIMH. DTO, B YacCTHOCTH, Kaca-
eTCS M WCCIEeIOBAaHMS CYHIHIAIBHOCTH,
Kak (oHOBOTO sIBIEHUS. B coBpemMeHHOIT
KPUMHHOJIOTHH 10 CHX TIOp HE BBIPado-
TaHO YETKUX KPUTEPHEB UICHTUPUKALIUI
KPUMHHOJIOTHYECKH 3HAYUMBIX CBsI3eil
cyninaneHocTH. [Ipexae Bcero, pedb
UIET O BU3yaln3alllK CBsA3eH MEXIy Me-
XaHU3MaMHU CYHUIIMJAJIBHOTO U TMPECTYII-
HOTrO ToBeneHus. [lepecekaroTcst In OHU
B OTAENBHBIX cocTaBisitonmx? U ecnu na,
TO B Kakux MMeHHO? OT OTBeTa Ha 3TH
BOTPOCHI 3aBUCUT (POPMHUPOBAHHE UCXOI-
HOTO THOCEOJIOTUIECKOTO OCHOBAHUS ISt
JAJFHEHIIIEro Hay4qHOTO TIOMCKa Ha YPOB-
HE MAacCOBBIX aCOIMAJBHBIX TPAKTHK —
MIPECTYNHOCTH ¥ CYUIIHJATbHOCTH.
AKTyaJIbHOCTh HCCJIE/IOBAHMS.
KpumuHonornaeckue mpoOiemMsl  Cyu-

[UIATEHOCTH TTOJHAMANNCh B paborax
IO.M. AwnrtonsHa, .M. TuiaurCcKOTO,
B.B. Tomunbl, A.H. xyxu, B.H. [pe-
muHa, A.Il. 3akamoka, V.M. Kapnena,
B.H. Kynpssuesa, /{.A. Hazapenko u npy-
rux uccienosarenedl. [Ipusnasas cyie-
CTBEHHBIHN BKJIJ 3TUX YUEHBIX B pEeIlICHUE
3as1BJICHHOI MPOOJIEMaTHKH, CIEIyeT BCe
JKE€ yKa3aTb Ha HEIOCTATOYHOCTH OTIEIb-
HOTO BHUMAHUS K MpOOJIeMe CyHIHIalb-
HOCTH, KaK ()OHOBOTO JUIsl IPECTYITHOCTH
SIBTICHUS, YeM M OOYCIIOBJIEHA aKTyallb-
HOCTb TEMBI ATOH CTaThU.

Henwb cTaThbu 3aKITIOYACTCS B BBISB-
JICHUH, OIMCAHWH, aHAN3¢ KPUMHUHOJIO-
THYECKH 3HAYMMBIX CBSI3EH MEXIy Cyh-
[IUJIOM Y WHJIMBHIYyaJTbHBIM MIPECTYITHBIM
MTOBEJICHUEM.

H3n0:xeHne 0CHOBHOIO MaTepHaJia.
MogenupoBanue NpPOEKLUHUU COCTABIISIO-
LIMX MEXaHU3Ma CyHIHUJAIbHOIO MoBejie-
HUS Ha 3JIEeMEHThl MEXaHU3Ma OT/IEbHOTO
MIPECTYIICHUS] TO3BOJISIET BBIICIUTH JBE
CUTyallM1 UX KPUMHUHOJOTUYECKH 3HAUU-
MOTO COYETaHUSI:

1) TMYHOCTH MPECTYIMHHUKA U CYHIIU-
JICHTa COBMAJAIOT; CYHUIMIATbHBIC Ha-
KIIOHHOCTH WIJIM HEMOCPEJCTBEHHO aKT



