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AHHOTAIUA

B crarbe uccienoBana cyniHoCTh UCIIONHUTEILHOTO MIPOU3BOJICTBA, €T0 COZIepIKaHME,
MPU3HAKH, YEPTHl X MECTO B JICSITEIFHOCTH OPTaHOB TOCYIapCTBEHHOMN MCTIOMTHUTEIBHON
ciyx0bl. [IpoBeieHa XapaKTepUCTHKA 3aKOHOIATENILCTBA 00 UCIIOIHUTEILHOM [TPOU3BOJI-
CTBE, KaK COBOKYITHOCTH IIPaBOBBIX HOPM, KOTOPBIE BXOJSIT B CHCTEMY aIMHUHHUCTPATHBHO-
MIPOIIECCYATEHOTO MIPaBa U SABIISIOTCS MPEAMETOM PETYIHPOBAHUS, KOTOPBIMH SIBIISTFOTCS
0OI1IECTBEHHBIC OTHOIICHUSI, BO3HUKAIOIIHE B TPOIECCE ACATEIbHOCTH OPraHOB rOCyap-
CTBEHHOU MCIIOJTHUTEIBHON CITy)KOBbI YKpanHsbl. [IpeyiokeHo cuuTarh, 4To MpaBoBbIe OT-
HOIIICHHUS B UCIIOJTHUTEIFHOM MPOM3BOJICTBE XapaKTEPH3YIOTCS CIICIIM(DUISCKIMHU CBOM-
CTBaMH METO/Ia UX MPABOBOTO PEryIMPOBAHMUS, a UCIIOIHUTENHHOE MPOM3BOJICTBO 00e-
CIIEUMBACT PEKUM 3aKOHHOCTH B MIPABOBBIX OTHOIICHHSIX TPAXKIAH U FOPHIMIESCKUX JIHII.

KiiroueBbie ¢j10Ba: UCTIOHUTEIFHOE IPOU3BOJICTBO, COJCPKAHNE HCIIOTHUTEIHHO-
rO TPOU3BO/ICTBA, IPU3HAKU HCIIOIHUTEIBHOTO POU3BOCTBA, YSPThI HCIIOIHUTEIBHO-
TO TPOU3BOACTBA, 3HAYEHUE UCTIOTHUTEIILHOTO MIPOU3BOJICTBA.

Summary
The paper studies essence of enforcement proceedings, its content, attributes, traits and
in activities of state executive service. Spend characteristics of legislation on enforcement
proceedings, as a body of law that are part of a system of administrative procedural law and
are subject to regulation, which are public relations arising in course of activities of state
executive service of Ukraine. It is proposed to assume that legal relations in final process is
characterized by specific properties of method of legal regulation and enforcement regime

ensures rule of law in legal relations of citizens and legal persons.
Key words: execution proceeding, content of execution proceeding, features of
execution proceeding, characteristics of execution proceeding, importance of execution

proceeding.

ntroduction.  Development  of

Ukrainian legal state sphere and
direction of Ukraine policy of XXI century
to entering into European (EU) world
community (ILO) greatly exacerbate issues
of domestic harmony of powers brunches
interaction, for example, executive and
juridical, concerning administrative and
legal control of court decision enforcement
regulation, and with it effective activity of
state enforcement service bodies of Ukraine
with respect to real defense of rights and
interests of natural and legal persons in
compliance with principles of humanity,
legalness and justise.

Execution proceeding as final stage
of court proceeding and enforcement of
other bodies decisions is a set of bodies
and officials actions determined by Law of
Ukraine which are aimed at enforcement
execution of courts and other bodies that
are carried out on basis and within limits
of powers in a manner determined by
Law «On execution proceeding», other
regulatory legal acts adopted in compliance
with specified Law and other laws, and also

decisions which in accordance to above
mentioned law come within compulsory
execution [3].

Execution proceeding legislations is
aggregate of legal norms which are part of
Administrative Procedure Law system and
subject of regulation of which are public
relations arising in course of state executive
service bodies of Ukraine activity aimed
at enforcement of judgments, definitions,
and decisions of judicial and non-judicial
agencies in cases provided by law. Such
execution proceeding legal relations
establish administrative and procedural
order of decisions of judicial and non-
judicial agencies performance [8, p. 83]. This
order is determined by system of procedural
actions performed by state enforcement
officer, persons involved in enforcement
proceedings, the participants of enforcement
proceedings (parties, their representatives,
experts, specialists, translators) as well
as persons who are involved in carrying
out enforcement procedures (witnesses,
internal affairs authorities, representatives
of custody and guardianship agencies, other
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bodies and institutions in cases provided for
in a law). In addition, order determined by
content, form and conditions of proceedings
performance, system of procedural rights
and obligations of subjects of administrative
and procedural executive legal proceedings
that determine their contents, procedural

rights implementation guarantees,
obligations and legal proceedings [2].
Theoretical basis for studying of

ontological essence of execution proceeding
are publications of leading scientists: V.B.
Averianov, A.F. Andreiko, A.N. Bandurka,
D.M. Bakhrakh, Yu.P. Bitiak, A.S. Vasilev,
LP. Golosnichenko, E.V. Dodin, R.A.
Kaliuzhniy, S.V. Kivalov, A.V. Pertrishin,
A.A. Selivanov, V.S. Stefaniuk, S.Ya. Fursa,
Yu.S. Shemshuchenko and other researchers.

Formulation of problem. The aim of
this article is research of some ontological
aspects of execution proceeding which,
despite large number of available studies,
continues to maintain its relevance.

Research  results. To  perform
constitutional provisions that provide
for solution of tasks for rights of natives,
juridical entities and state, legal proceedings
designed to ensure both correct and timely
consideration and settlement of cases
under its jurisdiction, and implementation
of decisions made by it. This goal is
achieved by procedural order of their
enforcement, forming independent and
final  stage, execution proceeding.
Implementation eliminates violations of
property and individual non-property rights
using procedural means and methods of
compulsion to persons who refused to meet
their obligations voluntarily [6, p. 120].

Article 1 of Law of Ukraine «On execution
proceedingy it is defined as completing stage
of court proceeding and enforcement of
other bodies (officials) decisions. Execution
proceeding is series of steps of bodies and
officials aimed at enforcement of decisions of
courts and other bodies (officials), performed
on basis, in manner and within powers
defined by law and other regulatory legal
acts, as well as decisions to be enforceable.
Therefore, the execution proceedings can be
viewed in two ways:

— firstly, as final stage of cognizance,
result of which is issuance of relevant
decision and within which executory legal
relations between subjects of execution
proceedings are appeared and realized;

— secondly, as a procedural activities of
persons defined by law, carried out through
implementation of their incumbent powers.

In process of compulsory execution
proceedings may arise not only
administrative procedural executive, but also
arbitration and procedural legal relations
between body of state executive service
and court, arbitration court. In accordance
with Art. 28 of the Law «On Execution
Proceedingy, if operative part of decision
contained in executive document, isnotclear,
State Executive has right to apply to a court
or other authority (to officials) that issued
enforcement document, with application
concerning  explaining  of  relevant
decision or document content [4, p. 341].
Such application shall be considered within
ten days from date of its receipt.

Procedural and legal procedure for
explaining decision of Civil Law Court,
provided by Art. 215 of Civil Procedure
Code. In accordance with requirements of
this Article in case if decision is not clear,
court considering case at request of persons
involved in it, as well as body of execution
of court judgment shall be entitled to
explain its decision without changing
content. Filling application for clarification
of decision is allowed if it is not satisfied or
its submission to enforcement term has not
expired. This application is considered by
court with call of parties, but their absence
is not an obstacle to regarding of issue
concerning decision clarifying. Ruling of
court for clarification of decision can be
appealed.

Legal relations in execution proceeding
is characterized by specific properties of
method of legal regulation. Method of
legal regulation of execution proceeding
is determined by properties of subject
of its regulation, social functions, which
are executed by legislation on execution
proceeding, its connection with jurisdictional
activities of judicial and non-judicial bodies
to protect civil and and other property and
personal non-property rights and legally
protected interests. By their nature, method
of execution proceeding regulation is of
imperative and discretionary nature and is
determined by regulatory criteria, which
include:

— grounds for emergence, development
and discontinuance of administrative
procedural and executive legal relations;

—nature of legal bonds between subjects
of these legal relations;

— procedural and legal status of state
executive service, persons who take part in
execution proceeding, and persons involved
in executive actions performance;
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— content, form and order of procedural
actions  performance in  execution
proceeding;

— guarantees of powers implementation
by state executive service bodies, rights
and obligations of compulsory execution
proceeding participants.

Imperative method of influencing
behavior of subjects of executive-procedural
legal relations fixed in law provisions,
establishing duty (duty of specific proactive
behavior, in particular, state enforcement
officer is obliged to take measures of
compulsory decisions execution, Art. 5
of this Law); proscription (prohibition of
certain actions or omissions of acts — state
enforcement officer, expert, specialist,
interpreter can not participate if there are
circumstances established in Art. 17 of this
Law, indicate their interest in enforcement
of court judgment and duty to seek self-
disqualification); compulsion (application
of enforcement measures to ensure norms
of execution proceeding — Art. 11 of Law
«On State Executive Service» provides
that state enforcement officers are subject
to disciplinary responsibility in accordance
with established Law, Art. 87 of the Law
«On Execution Proceeding» — responsibility
for non-fulfillment of legal requirement of
state enforcement officer and violation of
this Law, etc.)

Provisional method is defined by
rights of subjects of execution proceeding
and characterized by a resolution of active
behavior within limits determined by norms
of of legislation on execution proceeding
[1, p. 156]. For example, state enforcement
officer has right to stop execution
proceeding (Art. 35 of Law «On Execution
Proceedings»), to use non-residential
premises by agreements of owner (Art. 35),
parties and other participants of execution
proceeding have right to examine materials
of execution proceeding, to make extracts
form them, make copies, present petitions
(Art. 29). Provisional method is widespread
in norms of execution proceeding,
determining legal status of judgment
creditors and their representatives. The legal
position of witnesses, specialists, experts
and translators is defined by mandatory
method (Articles 14—16).

The above provisions of legislation
provide an opportunity to draw conclusion
that execution proceeding is characterized
by following features:

— its legal basis is Constitution of
Ukraine, Laws of Ukraine «On State



FEBRUARIE 2016

Executive  Service», «On Execution
Proceeding», other laws and subordinate
acts adopted in compliance with it, in
particular, Instruction «On Carrying Out
Enforcement Procedures», approved by
Order Ministry of Justice of Ukraine on
December 15, 1999, Ne 74/5;

— according to Article. 2 of Law «On
Execution Proceedingy, enforcement of
judgments, rulings, decisions of judicial and
non-judicial authorities in cases provided by
law remains with state executive service,
which is included in system of Ministry of
Justice of Ukraine Bodies, as well as (in
accordance with Art. 9 of Law) to other
bodies;

— the activity of state executive service
is performed on basis, in a manner and
within authorities established by legislation
on execution proceeding, and is aimed
at timely, full and impartial enforcement
of judgments, orders of judicial and non-
judicial bodies (Articles 3 and 5 of Law «On
Execution Proceeding»);

—established setof procedural rightsand
obligations, which allow and oblige parties
and persons involved in performance,
focus its activities to achieving objective
of compulsory execution of decisions
excepted in protection of property and
personal non-property rights and interests
protected by law, government and public
interests [11, p. 75];

— guarantees to protect rights and
protected by law interests of other persons,
disturbed during enforcement procedures
(Articles 85, 86 of Law «On Execution
Proceeding»);

— guarantees of legalness of actions
performance in execution proceeding by
establishment of responsibility of state
enforcement officers (Art. 11 of Law «On
State Executive Service»), debitor (Articles
46, 87), keeper of property (Art. 58), citizens
and officials (Art. 88 ) for violation and
non-fulfillment of their duties to commit
necessary procedural actions in execution
proceeding.

In accordance with Art. 18 of Law
of Ukraine «On Execution Proceeding»
state enforcement officer opens execution
proceeding on Dbasis of enforcement
document:

— at request of execution creditor or his
representative on enforcement of decision;

— at request of public prosecutor in
cases of representation of interests of native
or state in court;

— in other cases provided by law.

This law does not establish
requirements regarding form and content
of this application. However, application
should reflect a request for enforcement of
judgment in favor of applicant’s decision
[2, p. 71]. As for the bodies (officials), law
provides for additional requirements for their
actions regarding addressing to execution of
decisions. So, from the content of Articles
307, 308 of Administrative Offence Code
of Ukraine may be concluded that duties of
these bodies (officials) are to give violator
time for payment of fine. Failure to perform
such obligation will not allow official to
send legally enforcement document for
further enforcement in manner prescribed
by law.

Therefore, a prerequisite for starting
of execution proceeding is addressing
of these individuals with statements to
state executive service bodies [5, p. 128;
9, p. 67]. However, implementation e
rights or obligations on addressing to
state executive service bodies by these
individuals for purpose of enforcement of
decision is impossible without providing
to corresponding statement properly
issued enforcement document. The
value of enforcement document is ability
to implement on its basis a procedure
for protection of violated, contested
or imperfect rights. In presence of
enforcement document, state enforcement
officers is obliged to take it to execution,
develop execution proceeding and take
measures of enforcement execution, fairly,
timely, and fully perform enforcement
procedures. Requirements for its design
and content are enshrined in Art. 19 of Law
of Ukraine «On Execution Proceeding.

Execution proceeding as a procedural
activity is characterized by fact that its
implementation combines imperative and
provisional methods. Mandatory nature in
actions of these individuals is compulsory
indication on obligation to perform a specific
action or to refrain from its performance
[9, p. 51]. Optionality is usually inherent
only to parties of execution proceeding
[10, p. 9]. Consequently, there are grounds
to determine as a subject of activities of
state executive service bodies enforcement
documents specified in Art. 3 of Law of
Ukraine «On Execution Proceeding», which
include:

— order of enforcement issued by courts,
and orders of economic courts, including on
basis of decisions of arbitration court;

— determinations, decisions of courts
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in civil, commercial, administrative and
criminal matters in e cases provided by law;

— orders of court;

— executory endorsements of notary
officers;

— certificates of labour disputes
commissions issued based on relevant
decisions of these commissions;

— resolutions of bodies (officials)
authorized to consider cases on admi-
nistrative offenses in cases provided by law;

— decisions of public authorities taken
on issues of possession and use of places of
worship and property;

— judgments of state enforcement
officer on collection of executive fee, costs
of enforcement procedures performance and
fines imposing;

— decision of other public authorities in
cases when, according law, their execution
is entrusted to service;

— decision of European Court of Human
Rights taking into account peculiarities
stipulated by Law of Ukraine «On
implementation of decisions and application
of European Court of Human Rights
practice» from February 23, 2006.

Conclusions. Therefore, our
understanding is that execution proceeding
is very important: it is defined by law,
administrative procedural and legal measure
that allows enforcement of decisions of
judicial and non-judicial authorities and thus
implements protection of rights of natives
and organizations. They eliminate violations
of property and individual non-property
rights through use of procedural means and
methods of coercion to persons who did not
comply with their obligations voluntarily.
Execution proceeding provides a state of
legalness in legal relations of natives and
legal entities prevents violation of a right or
of'a law and implements disciplinary impact
on natives, officials and officers concerning
understanding of need for adequate, timely
and full compliance with laws of Ukraine.

Non-fulfilment or improper fulfilment
of court decisions is reason of dissatisfaction
with activity of judicial power as a whole on
part of natives and legal entities who come
to court to protect their legitimate rights
and interests. It also leads to undermining
of authority of judiciary and does not allow
state to make judicial protection of rights,
freedoms and interests of natives universal.
This situation is worrying and requires
reforming of now existing mechanism of
execution of court decisions, which have
entered into legal force.
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NEATEJIBHOCTb ABCTPUHICKNX OPTAHOB
HUCHOJHUTEJBHOM BJIACTHU B ATPAPHOU
C®EPE B T'AJIMYUHE (1772-1918 I'.T".)

Haranes MEJIBHUYYK,
acTiMpaHT Kadenpbl HCTOPUH TOCYAapCTBa, paBa u
MOJUTUKO-TTPABOBBIX YUCHUH IOPUAMIECKOTO PaKyIbTeTa
JIbBOBCKOTO HAIIMOHAJILHOTO YHUBEepcHUTeTa MMeHH VBana dpaHko

Summary

The article is dedicated to diselose an essence and a content of activity of Austrian
executive bodies in agrarian sphere in Galicia (1772—-1918). The activities of Austrian
Parliament, Ministry of Agriculture, Ministry of Finance, Boundary Land Commission in
Lviv, Galician commission, IX Galician Department in Austria and Austria-Hungary are
analysed. The conclusion is made about important role in agrarian sphere of Galicia in
reseached period sach specialized institutes as Tabula, Boundary Commission of agrarian
taxes. The Krayova Commission of land and taxes, Tsysarsko Royal Commission of
agrarian affairs.

Key words: executive bodies, agrarian sphere, legal regulation, land relationships,
Galicia.

AHHOTAIMSA

Crarbs OCBSIIEHA PACKPBITHIO CYITHOCTH U COACPIKAHUS ACSTSILHOCTH aBCTPHUI-
CKHX OPraHOB HCIIOJHUTEIbHOM BIacTH B arpapHoii cdepe B [Mamuunne (1772-1918 ).
IIpoananu3upoBaHa AeATEIBHOCTh aBCTPHICKOIO MaprnameHTta, MUHHCTEpCTBA CElb-
CKOTO X03s1cTBa, MUHUCTEpCTBA PUHAHCOB, KpaeBoii 3eMenbHOi komuccuu Bo JIbBOBe,
lamunkoit komucenu, [X nenapramenrta ['anuikoro HaMecTHUYECTBA MO YPETYIUPOBa-
HUIO 3eMENBHBIX [IPAaBOOTHOUICHUH B ABcTpun u ABcTpo-Benrpun, B [amnnumu. Che-
JIaH BBIBOJ], YTO BOXKHYIO POJIb B arpapHoil cepe [amiuuHbl B HCCIICTYCMBIH MEPHOJ
CBITpaJIU TaKue MpoQuiIbHbIe HHCTUTYTHI, Kak: KpaiioBa TaOyna, KpaitoBa komuccust o
JieTlaM BBIKyIIa U ypeTyJIUpOBaHUs 3eMeNIbHBIX HasloroB. KpaifoBa 3eMennsHO-HaI0roBast
KOMHCCHS, IIFIcCapCcKo-KopoieBckast Kpaesast arpapHast KOMUCCHS U ApyTHE.

KitroueBble ciioBa: opraHbl MCIOJIHUTEIBHON BJIacTH, arpapHas cdepa, npaBoBoe
perynupoBaHue, 3eMeIbHbIC IPAaBOOTHOIIEH!S, [ annanna.

HPOOJIEMBI 1aCT BO3MOXHOCTb HCIIONB30-
BaTh NPUOOPETECHHbIC 3HAHNUSI ¥ IIPABOBOI
OIIBIT JUISl BBISICHEHHSI HCTOKOB JEMOKpa-
THYECKHUX TPAIULHI HALMOHAIBHOTO 3e-
MEJIBHOTO 3aKOHOZATeNbCTBA. 3ydeHne
9TOH  HCTOPHMKO-TIPABOBOH  MPOOGIEMBI
Oyznet criocobcTBOBaTh Oosiee TyOOKOMY
MOHMMAHHUIO 3alIUTHl HpaBa COOCTBEH-
HOCTH U OCOOCHHOCTH €ro IpaBOBOIO
perynupoBaHusi, HOBBILICHUIO Y HEKTHB-
HOCTH (DYHKLMOHMPOBAHUS HHCTUTYTA
npaBa COOCTBEHHOCTH HA COBPEMEHHOM
JTane YTBEPIKACHHsS YKPAaHHCKOrO TO-

I I 0CTaHOBKA Mpodiembl. Pedop-
MHUPOBAHUE 3EMEJIbHBIX MPaBO-

OTHOILCHUII B COBPEMECHHOH YKpauHe
TpeOyer, cpemy Mpouero, 0ObEKTHBHOTO
HAyYHOTO W3y4YCHHS M HCIIOIB30BAHUS
B KadeCcTBE MEXKIYHApOJHOTO W HAIHO-
HAJIGHOTO TIPABOBOTO OIIBITA. DTO IMO3BO-
JIUT OCYIIECTBHUTH OPTraHM3alMOHHO-TIPA-
BOBBIE 1 SKOHOMHYECKUE MEPHI 10 pea-
3a1Uu pa3MyHbIX GopM X03siicTBOBAHMSA
Ha 3eMJle, HalpaBJICHHBIX Ha Haubolee
2 peKTUBHOE HCIOIB30BaHKE, BOCIIPO-
U3BEJICHUE M 3ALIUTY MOYB, OCOOCHHO Ha
3eMJISIX CEeIbCKOXO03sHCTBEHHOTO Ha3HAaue-
HUSL ¥ TOMY HOZI00HOE.

Bonpuol Hay4HO-NPaKTUYECKUN HH-
Tepec B ITOM aCIEKTe MPEICTaBISIeT U3-
Y4eHHE HCTOPHUHU MPAaBOBOTO PETYINPOBa-
HUS 3eMeNIbHBIX OTHOIIeHWH B [ammium
B cocTaBe ABcTpuu u ABCTpo-Benrpuu
(1772—-1918 rr), a Takxke TOrO, XTO OY-
JIET CIOCOOCTBOBATH TIOHUMAHHIO M OCBE-
LIEHUIO OCHOB MCTOPHYECKOIO Pa3BHTHS
MIPABOBOIO PETYJIMPOBAHMS 3EMEJbHBIX
oTHolIeHU B Ykpamne. UccrenoBanue
u 00001IeHne ITOW HCTOPUKO-IIPABOBOM

cynapcTtBa. AKTYyaJbHOCTb 3TOM TEMbI
OIIpEeNIeINISeTCS TAKXKEe TEM, YTO B OCHOBE
NPaBOBOTO PEryJIMPOBAHMS 3EMETbHBIX
OTHOLICHUH YKa3aHHOTO IepHoja ObLIn
3aMMCTBOBAHbI TOTJIALIHUE €BPOICHCKHE
00pasiibl palMOHAIBLHOTO UCTIOIb30BAHUS
U OXpaHbl 3eMelb. BakHOoCTh ocymiecT-
BJICHHSI 3TOTO HCTOPHUKO-IIPABOBOIO HC-
CIIC/IOBaHUS 3aKIIOYaeTCsl B JIOKa3aHHO-
CTH HENIPEPBIBHOCTH PA3BUTHS PABOBOTO
PETYIUpPOBAHUS 3eMETbHBIX OTHOIIEHUH B
VYkpause.



