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MIPeAyCMaTpUBATh TECTBI, HO CMOXET JII
TECT OTIMYNTH KOPPYHIIMOHEpAa OT HE
KOpPYMIHOHEPa — BOIPOC COMHHUTEIIbHBIH.
[lo MHEHHIO KCTIEPTOB, TIOCIIE ITOW TPO-
LeIypbl HEMajo TPECTYIHUKOB CMOTYT
oCTaThCsl Ha JOJDKHOCTH. B03MOXXHOCTB
OCBOOOXK/ICHHS CYIbU OT JODKHOCTH 3a
HapyIlIeHNE TPUCSTH, €CIIU OH He MPOIIeN
nepearTecTaluio, — Benennanckas komuc-
cusl czienana 3aMeJaHue Mo 3TOMY IOBO/Y,
TOBOPSI, UTO 3TO IOJIOKEHUE HYXKHO IOJI-
KpEeNnuTh n3MeHeHUsIMU B KoHCTUTYIMIO.

Bricmmii  cOBET IOCTHULIMU JOJDKEH
UTpaTh PELIAIONIYI0 POJIb B 00€CHEeYeHUH
HE3aBUCUMOCTH CYJCOHOW CHCTEMBI, I10-
9TOMYy KpaiiHe BakKHO, YTOOBI HH OJHA
MOJWTHYECKAasl OpTraHM3alisl He HMela
JOCTaTOYHOTO KOJWYECTBA PHIYaroB BO3-
JIeHCTBUS Ha Hee.

BeiBogpl. OT™MeTHM, 9TO HM3MEHEHHS
SIBISIIOTCSL IIArOM BIEpen Uil YKpauHBI,
[0 CPAaBHEHMIO C MpeAbLIylIed CUCTEMOM
cynebHoil Baactu. [lonpaBku K 3aKoHOMA-
TEIBCTBY O CyneOHOH cucteMe B YKpauHe
NOKa3bIBAIOT CEPbE3HOCTh HaMepeHuit [Ipe-
3u/ieHTa YKpauHsbI 110 OTPaHMYEHHIO TTOJTHO-
Mounii [Ipe3nnenra u, kpoMe Toro, roBOPST
0 €ro Cepbe3HOM OTHOLIEHHWH K pedopme
KOPPYIIHUOHHOM Cy1eOHOM CHCTEMBI.
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Summary
The paper analyses provisions of WTO Agreement on Safeguards envisaging non-
application of safeguard measures to developing countries; conducts a comparative
study of practical application of these provisions by WTO members, including Ukraine;
and concludes that Ukraine’s legal framework, as well as its practice in application of
safeguard measures, should be improved to ensure compliance with its obligations under

WTO Agreement.
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A([))roblem statement. Unlike
verwhelming majority of WTO
members, Ukraine initiates safeguard
investigations and applies safeguard
measures relatively frequently that
requires compliance with provisions of
WTO Agreement on Safeguards (SGA),
which specifically oblige WTO members
to exclude developing countries from the
measures.

Relevance of research topic is
determined by lack of comparative
studies on this issue, as well as by
recent conclusions of Panel in Ukraine —
Passenger Cars, which found that
Ukraine’s measures were inconsistent
with ten provisions of WTO agreements.

Exclusion of developing countries
from safeguard measures has been
studied in works by Y.S. Lee,
P.C. Mavroidis, F. Piérola, A.O. Sykes,
M.J. Trebilcock, J.M. Wauters and others.

The purpose of this paper is to
analyse provisions of SGA stipulating
for non-application of safeguard
measures to developing countries, and
their interpretations by WTO Panels
and Appellate Body (AB); to conduct
a comparative study on practical
application of these provisions by WTO
members, including Ukraine; and to
make recommendations on improvement
of Ukraine’s relevant legal framework.

The results of study. Ukraine is
among few WTO members, which
continue to invoke provisions of Article

XIX of GATT 1994 and SGA relatively
often. Under GATT developed countries
(Australia, Canada, EU and US) were
leading users of safeguard measures.
Nowadays, developing country members,
primarily India, Indonesia and Turkey
followed by Ukraine, are most frequent
users of safeguards [1].

As of 25 October 2015 safeguard
investigations were being conducted
and/or safeguard measures were applied
by only 20 WTO members from South
America (3), Africa (5), Asia (9), Ukraine,
as well as Armenia and Russia (the EAEU
measures), and over two measures were
applied by Indonesia (7), Turkey (6),
India (3), Philippines (3) and Thailand (3)
[2, p. 12—-15]. After having revoked
safeguard measures on imports of
passenger cars since 30 September 2015,
now Ukraine applies 2 measures and is
conducting 1 investigation [2, p. 14—15].

Unlike anti-dumping and
countervailing measures, which are
intended to offset unfair trade practices,
safeguard measures must be applied on
an MFN basis. Pursuant to SGA Article
2.2 safeguard measures must be applied
to all imports irrespective of their source
[3, p.275]. From an economic standpoint,
non-discriminatory ~ application  of
safeguard measures prevents trade
diversion, i. e. replacement of more
«efficient imports» by imports from less
efficient producers in third countries
excluded from measures [4, p. 63].
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However, pursuant to SGA Article
9.1 safeguard measures must not be
applied against products originating in a
developing member as long as its share
of imports of products concerned in
importing member does not exceed 3%,
provided that developing Members with
less than 3% import share collectively
account for not more than 9% of
total imports of products concerned
[3, p. 279-280]. Article 21 of Ukraine’s
Law «On Application of Special
Measures to Imports into Ukraine»
contains a similar provision [5].

Although deviation from MFN
requirement prescribed in Article 2.2
occurs when measures are imposed in
form of quotas (SGA Article 5), and in
case of quite questionable exemption of
partners under regional trade agreements,
Article 9.1 is exception that not only
allows, but also obliges WTO members to
exclude certain countries from measures.

Until now compliance of safeguard
measures with SGA Article 9.1 has been
scrutinized in only two cases: US —
Line Pipe and Dominican Republic —
Safeguard Measures. In both cases
respondents’ measures were found
inconsistent with provisions of this
Article.

In particular, in US — Line Pipe AB
concluded that respondent had not taken
«all reasonable steps that it could and,
thus, should have taken» to exclude
developing countries exporting less than
de minimis levels in Article 9.1 from
measure [6, p. 44].

Besides, in this case AB did not
uphold Panel’s conclusion that Article
9.1 requires explicit exclusion of
developing countries. The AB agreed
with US that Article 9.1 does not indicate
how a member must comply with this
obligation, and emphasized that «there is
nothing... in text of Article 9.1 to effect
that countries to which measure will not
apply must be expressly excluded from
measurey. Furthermore, AB agreed with
respondent that it is possible to comply
with Article 9.1 «without providing a
specific list of Members that are either
included in, or excluded from, measure».
It further stated that «although such a
list could, and would, be both useful and
helpful by providing transparency for
benefit of all Members concerned, we
see nothing in Article 9.1 that mandates
oney [6, p. 43].

Therefore, WTO members may
comply with provisions of Article 9.1
by establishing some criteria that ensure
automatic exemption of developing
countries from a safeguard measure.

F. Piérola reasonably argues in
this regard that such approach may be
risky because if actual compliance is
conditioned on performance of market
and expected behavior of imports, there
is no guarantee that such compliance
would happen at all [7, p. 289].

In Dominican Republic — Safeguard
Measures Panel emphasized that WTO
members, which apply safeguard
measures, «are obliged to adopt all
reasonable measures available to them»
to exclude all developing countries
that meet criteria in SGA Article 9.1
[8, p. 118].

Having pointed to insufficiency of
respondent’s assertion that Thailand was
de facto excluded from measure, Panel
concluded that measure was inconsistent
with obligations under SGA Article 9.1,
because Dominican Republic had failed
to exempt Thailand from measure, which
accounted for 0,32% of total imports
[8, p. 119—120].

On basis of this conclusion, Y.S.
Lee notes that WTO members are not
allowed to exclude developing members
selectively from application of de
minimis rule under Article 9.1 [9 p. 175].

Besides, in this case Panel concluded
that parallelism principle (a strict
correspondence between imports
investigated under SGA Articles 2.1 and
4.2 and imports subject to a safeguard
measure under SGA Article 2.2) does
not apply to imports from developing
countries  excluded from measure
pursuant to Article 9.1.

The Panel notes that Article 9.1
obliges a WTO member to exclude from
application of safeguard measure a share
of imports from developing members
that fulfill conditions set out in Article
9.1, even when these imports have been
taken into account in substantive analysis
during investigation [8, p. 116].

Therefore, Panel concluded that
respondent acted consistently with its
obligations under SGA Articles 2.1, 2.2,
3.1,4.2, 6 and 9.1 as regards parallelism
principle, by failing to conduct a new
analysis to determine increase in imports,
injury and causal link, excluding imports
from developing countries exempted
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from measure under Article 9.1
[8, p. 118].

Until then, on basis of conclusion in
paragraph 472 of AB’s Report in US —
Steel Safeguards [10, p. 156—157], some
authors believed that parallelism rule
applied to imports from countries to be
excluded from measures under Article
9.1 [11, p. 489-490].

However, theseauthorsacknowledged
that application of parallelism principle
to imports from developing countries
was not in line with AB’s conclusion in
US — Line Pipe that there is no need to
explicitly exclude such countries from
safeguard measures. Specifically, it is
not possible to comply with parallelism
requirement without explicitly excluding
imports from developing countries and
examining whether remaining imports,
which are subject to measure, per se,
fulfill conditions for imposition of a
safeguard measure [11, p. 490].

On whole, one may agree with these
authors’ conclusion that SGA has certain
shortcomings and AB’s jurisprudence has
not contributed much to rectifying these
shortcomings, and on certain occasions
it has confused matters even further
[11, p. 577].

Pursuant to footnote 2 to Article
9 a WTO member must immediately
notify an action taken under Article
9.1 to Committee on Safeguards
[3, p. 280]. According to format approved
by Committee, notifications under
Article 9.2 specity, inter alia, developing
countries exempted from measure under
Article 9.1, import shares of these
countries individually and collectively,
and changes in list of such countries
[12, p. 4]. All these notifications are
accessible to public through WTO
Documents Online database [13].

Despite AB’s conclusions in US —
Line Pipe, WTO members, including
Ukraine, provide, asarule, «positive» lists
of developing countries excluded from
measures, as prescribed in notification’s
format. However, notifications of some
WTO members specify only developing
countries, which are not excluded from
safeguard measures. In case of EAEU
members and India this approach may be
explained by existence of approved lists
of developing countries for purposes of
SGA Article 9.1.

Analysis of notifications under
Article 9, footnote 2 has shown that
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unlike other countries, which generally
exclude over 100 WTO members from
their measures, Ukraine does not apply
its safeguard measures only to products
originating in about 30 least developed
WTO members.

This approach seems erroneous
taking into account provisions of WTO
agreements, and practical application
of SGA Article 9.1 by other WTO
members.

Least developed countries are just a
separate group forming part of broader
category of «developing countries» as set
out in preamble to WTO Agreement [3, p.
4]. Article V of WTO Revised Agreement
on Government Procurement provides
that special and differential treatment is
accorded to «least developed countries»
and «any other developing country», and
these countries are collectively referred
to as «developing countries» [14].

In response to Egypt’s question
regarding Ukraine’s compliance with
provisions of SGA Article 9.1 Ukraine
contends that there is neither a definition
of «developing country» in WTO nor any
established convention in that respect in
UN system, and reasonably maintains
that «self-designation» does not entail
an automatic acceptance by other WTO
members [15].

Indeed, as V. Avgoustidi and S.
Ballschmiede point out, absence of an
explicitly defined notion of «developing
country» in WTO agreements creates a
certain degree of legal uncertainty, and

may undermine general objective of SGA
Article 9.1, which is to grant effective
special and differential treatment to
developing countries [16, p. 365].

In US — Steel Safeguards China
raised issues related to developing
country status for purposes of Article
9.1, but having found that US measures
were inconsistent with several SGA
provisions, Panel exercised «judicial
economy» and did not consider China’s
claim under Article 9.1 [17, p. 934].

Therefore, at present WTO members
may establish their own eligibility
criteria for exclusion under Article 9.1,
and it can hardly be expected that in
near future WTO members can reach a
consensus on a clear definition of term
«developing country» or a precise list of
developing countries.

Analysis of notifications, submitted
by India, Indonesia, Philippines, Russia
and Turkey, has shown that all WTO
members from Africa (43), Latin
America and Caribbean (32) and Oceania
(6, encl. Australia and New Zealand), and
24 out of 36 (excl. Japan) members from
Asia are treated by all these members
as developing countries for purposes of
Article 9.1.

However, there are certain differences
in treatment of some WTO members
from Asia and Europe for purposes of
SGA Article 9.1. Specifically, having
designated China, Hong Kong (China),
Republic of Korea, Singapore and Turkey
as developing countries, Russia does not
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consider Chinese Taipei, Georgia, Israel,
Macao (China), Moldova and Ukraine as
such. All WTO members from Europe
(6, excl. EU and EFTA Members) are
treated as developing countries by
Turkey, but this WTO member does not
exclude Hong Kong (China), Singapore
and Chinese Taipei, as well as Armenia
from its measures. Indonesia and
Philippines exempt «new» EU Members
(Bulgaria, Lithuania, Romania etc) and
Israel from their safeguard measures.

Thus, despite lack of a clearly
defined notion of «developing country»
and universally accepted list of such
countries, WTO members, which are
active users of safeguard measures,
consider practically all WTO members
as developing countries for purposes
of Article 9.1, except for countries,
which are commonly recognized as
developed countries: Australia, Canada,
Iceland, Japan, New Zealand, Norway,
Switzerland, US and Member States of
EU.

As mentioned above, some countries
and separate customs territories have
approved lists of developing countries
for purposes of Article 9.1. In 1993-1997
Ukraine also had a similar list of 145
developing countries whose certain
products were subject to preferential
rates of customs duties [18].

The EAEU’s legislation provides for
non-application of safeguard measures
to products originating in developing
and least developed countries, which

Table
Exclusion of developing countries under Article 9.1
. . Number of exclusions
Member Product Year of introduction Total WTO Members
India Saturated fatty alcohols 2014 132 107
Sodium citrate 2015 134 109
Indonesia Bars and rods 2015 121 121
Coated paper and paperboard 2015 118 118
Philiopi Newsprint 2015 201 135
HIPPIIES Testliner board 2011 198 132
Tableware and kitchenware
. 201 151 114
Russia (EAEU) of porcelain 013 >
Harvesters 2014 151 114
Wallpaper 2015 143 109
Turkey 2011
Polyethylene terephthalate 2014 (extension) 137 103
Tableware and kitchenware
Ukraine of porcelain 2014 34 34
Motor cars 2013 31 31
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are beneficiaries of the union’s system
of tariff preferences, on condition that
imports from these countries do not
exceed thresholds established in Article
9.1 [19, p. 9]. The customs union has
approved lists of developing and least
developed countries, which comprise
104 and 48 countries respectively [20].

Pursuant to Protocol on customs
union’s common system of tariff
preferences [21] list of developing
countries includes countries, which are
not classified as high-income economies
by World Bank (WB). However, a
qualifying country may not be included
in list or may be excluded from it if this
country: reaches income level defined as
high by WB; takes unfriendly actions;
has serious drawbacks in drugs export
and transit control; does not comply
with international anti-money laundering
treaties; and if this country’s import
volumes of five largest commodity groups
in two previous years amount to or exceed
75% of total imports of these goods from
countries benefiting from system.

Despite these criteria, at present
EAEU’s list of developing countries
includes 25 countries and customs
territories! being classified as high-
income economies by WB [22].

Achieving «high-income economy»
status under WB’s classification is
criterion for mandatory exclusion from
list of beneficiary countries under US
Generalized System of Preferences
[23, p. 351], used by this country
also for purposes of Article, and EU
Generalized Scheme of Preferences [24,
p. 5]. Besides, footnote 1 to Article 43
of Ukraine-EU Association Agreement
provides that for purposes of SGA Article
9 determination of developing country
shall take into consideration lists issued
by international organizations such as
WB, OECD or IMF, etc [25].

Thus, WB’s classification can be
deemed acceptable and objective basis
for drawing-up list of developing
countries for purposes of Article 9.1.

It is obvious that exclusion of
developing countries from safeguard
measures creates opportunities for new
suppliers to enter market, and these
new entrants can and in practice gain a

considerable market share in absence
of competition from more efficient
exporters subject to measures.

Some WTO members deal with this
issue by imposing safeguard measures

against such countries following
appropriate reviews. Certain WTO
members (Costa Rica, Indonesia,

Philippines) expressly specify in their
notifications that lists of developing
countries exempted from safeguard
measures may be amended if import
volumes change.

Some authors note that it is an open
question whether developing countries
originally excluded from application of a
safeguard measure (on basis of having a
market share of less than 3 per cent) and
whose import volumes grow subsequently
on account of trade diversion can become
subject to such measures at a later time
[4, p. 120, endnote 55].

However, SGA Article 9.1 rather
unambiguously requires WTO members
do not apply safeguard measures to
products originating in such countries
«as long as» their individual share does
not exceed 3% of total imports.

From an economic standpoint,
continued non-application of safeguard
measures to  countries, originally
exempted from measures and whose
share subsequently exceeded 3%,
creates unfair conditions for developing
countries, to which such measures were
initially applied.

Analysis of notifications shows
that following relevant reviews lists of
developing countries have been amended
by Argentina, Brazil, India, Jordan,
Philippines and US.

For example, having imposed
safeguard measures on certain steel
products in 2002 and having excluded
99 developing WTO members from
measures US President instructed Trade
Representative to review, on a quarterly
basis, data on imports of products from
countries exempted from measures,
and authorized USTR to change list of
developing countries to which safeguard
measures do not apply, if increase in
imports of products from such countries
undermines effectiveness of safeguard
measure [26].

! Antigua and Barbuda, Argentina, Aruba, Qatar, Hong Kong (China), Bahamas, Saudi Arabia, Bahrain,
Seychelles, Barbados, Singapore, Bermuda, Brunei Darussalam, Korea, Rep., Cayman Islands, Kuwait,
St. Kitts and Nevis, Trinidad and Tobago, Chile, United Arab Emirates, Oman, Turks and Caicos Islands,

Uruguay, Croatia, Venezuela.
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Philippine  Tariff Commission’s
reports specify that relevant reviews are
conducted annually by Department of
Trade and Industry. For example, report
on safeguard action against import of
testliner board states that Department
draws up a list of developing countries
exempt from measure for 2011
and conducts an annual review of
imports of testliner board and draws
up appropriate exemption lists for
following years [27].

For instance, following annual
review in 2012 Philippines excluded
China, Chinese Taipei and Singapore
from list of countries exempted from
measures against imports of testliner
board, and in 2014 — Saudi Arabia whose
imports amounted to almost 71% of total
imports in 1st quarter of 2013.

Having imposed safeguard measures
on imports of dried coconuts in 2002
and exempted products originating in
91 developing countries from measures,
Brazil subsequently excluded Cote
d’Ivoire, Indonesia, Malaysia and
Philippines from list. It should be noted
that since introduction of measure shares
of Indonesia and Philippines reached
59,5% (September—November 2002) and
46,2% (December 2004 — February 2005)
in total imports of product respectively.

Therefore, further exemption of
goods originating in a developing
country whose share has exceeded 3% is
not in line with SGA Article 9.1, which
provides for non-application «as long
as» threshold has not been exceeded.
Furthermore, such exclusion lacks
economic sense.

Conclusion. Based on study findings
and in order to ensure compliance
with SGA Article 9.1 it is advisable to
approve a list of developing countries,
which could be based on World Bank’s
country classification, or to authorize a
relevant body to draw up such list, and
to legislate regular reviews providing
for application of safeguard measures
to products originating in developing
countries whose import volumes have
exceeded de minimis level.
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