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Summary

The article analyzes the problem of international maritime transportation security
enhancement from the prospect of maritime counterterrorism measures. The categories
and the elements of activity are defined that emerge in the result of maritime transportation
security maintenance. The elements of terrorism risk and the risks of counterterrorism
activity of the vessel’s crew members and vessel’s executives are defined. The unique
algorithm of emergence and elimination of risk situations is proposed.
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AHHOTanus
B crarbe paccmarpuBaercs npobiaema obecrieueHust 6e30MacHOCTH TIPH MEXIyHa-
PORHBIX MOPCKHX mepeBo3Kax. [Ipobiema momaeTcs B acmekTe MexX/TyHapoIHOH TpaBo-
BOU JTOKTPUHBI U MEXKIYHAPOIHBIX SKOHOMHUYECKUX OTHOIIeHui. [IpoBomutcs ananus
AQHTUTEPPOPHCTHIECKUX ONEpaMii B HEMTPaIbHBIX BOJAX Ul OCBOOOXKICHUSI MHPHBIX
CyleH. AHaIM3UPYIOTCS MPABOBEIE, TEXHNYECKHE, COMATBHBIE aCTIEKTHI aHTUTEPPOPH-
CTUYECKOH AEATEIBHOCTH B MEXK/IyHAPOAHOM IIPaBe KaK €ANHOI0 MEXaHW3Ma IPOTHBO-

JICUCTBUS yrpo3aM TeppOpU3Ma.

KiroueBble ci0Ba: TpaHCIOpPTHas OE30MaCHOCTb, PHUCK, TEPPOPHU3M, IIPaBo,

AJITOPUTM, MEXAHU3M.

Globalization processes in all the
spheres all over the country demonstrate
upward trend, contributing essentially
to economic, cultural and social effect
of unification of countries aimed at
improving international relations security
situation. These processes are determined
by the objectivity and the necessity of the
most rational use of countries international
resources with simultaneous achievement
of positive international indices of
evolutionary development. Along
with positive outcomes, globalization
processes cause a long line of negative
unexpected effects and phenomena. One
of the most negative and unexpected
globalization process’s effects is the
increase of all round activity of terrorist
and international illegal organizations that
inflict damage on economic organizations
carrying out transportation.

Terrorism is one of the most
dangerous and threatening phenomena of
our age that is steadily growing in types
and scales. Terrorist attacks cause mass
casualties among people, destroy material
and cultural values, inflict material
damages on natural and legal persons,
including during maritime international
transportation.

The scales of the world terrorism
and its interstate features add to the
importance of creation of countermeasures

international system, coordination of all
long-term efforts of different countries
and at the highest level — the creation of
various counterterrorism  international
organizations both on the territories of
existing continents and in the open water.

Ukraine as a sovereign country does
not stay out of fighting with international
and interstate terrorism. It is determined by
the unique geographic position of Ukraine
virtually separating the countries of the
west from the eastern countries such as
Russia, Georgia, Iran and others. The use of
Ukraine as a transit state for unlawful acts
is one of the most important terrorist and
illegal international organizations’ aims.
Therefore, as a part of counterterrorism
policy the role of structures of executive
brunch that are specially empowered
by existing legislature to fight against
terrorism and counteract all the terrorist
organizations considerably increases.
Fighting against terrorism is of practical
value, but it also greatly contributes to
scientific inquiries within this field. The
balance between the categories “maritime
transportation security” and “international
risks of maritime transportation” as a
constituent category of counterterrorism
activity on the international level remains
one of the underinvestigated questions
of counterterrorism and similar activity
nowadays.



The relevance of the article is
determined by the increase in international

and interstate terrorist organization
activities in the context of present rapid
globalization, the enhanced world role of
international maritime transportations in
the international economic activity and
the necessity of further investigation of
the concept “international security” in
relation to the category “transportation
risk”.

The purpose of the article is
international security and international
risks investigation and classification that
emerge during international maritime
transportation, identification of regulatory
mechanisms that will reduce possible
risks of terrorist activity in the open water.

The tasks of the article lie in defining
the place and meaning of the categories
“international security” and “international
risks” during important counterterrorism
activity in the open water transportations,
development of significant practical
algorithms aimed at reducing risks on

international ~maritime  transportation
alternative activity.
The scientific novelty of the

article is revealed through structuring
and generalization of the categories
“international security” and “international
risks” in counterterrorist activity of
the open sea transportation security,
international risks’ theoretical
classification and codification, definition
of the role of regulatory framework as
a category of maritime transportation
security.

Legal scholars within different fields of
legal science study the problem of public,
economic, social and legal elements
of international risks. Russian scientist
A.P. Algin conducted pioneer research in
risks analysis, V.V. Mamchun, M.Sh. Ko-
zaev, LI. Slutskyj study the problems of
political and legal types of risks etc. In
Ukraine, the questions of international
legal risks were considered in the works of
legal scientists V.A. Lipkan, V.M. Spivak,
V.O. Zarosylo and others. The relatively
small number of modern legal scholars
is explained by specific character of
scientifically grounded researches and
lack of information resources in this field
of legal science.

The main components of further area
of research are the general concepts of
maritime transportation security, terrorism
and risks.

In the field of maritime transportation,
the problem of safety maintenance is
considered based on the categories
“natural risk” and «inflicting financial
damage».

In our opinion, studying the category
of international security in terms of
categories risk, counterterrorism activity
will amend and extend the range of use
of the category “maritime transportation
security”.

Ayala F. gave the following definition
of the terrorism: it is socially dangerous
act directed at deliberate and purposeful
use of violence by means of taking
hostages, setting a fire, murders, tortures,
citizens, state authorities and local
authorities intimidation or inflicting other
attacks on privacy or health of innocent
unauthorized people, or the threats of
committing criminal acts for the criminal
purpose [1].

The main subjects of maritime
counterterrorism actions are the state
authorities of particular country and
international military missions that
counteract terrorism by means of of their
actions cooperation and coordination.
Their actions are directed not only at
encouragement or prevention of terrorist
activities but at active all-round counter-
terrorists activities involving the concept
of terrorists’ resistance and their use of
hired terrorists, weapons, armored and
other transport vehicles (motor boats and
sea vessels) and special military means.
The real possibility of counteraction
and tolerance to negative outcomes
is the main source of concept “risk in
counterterrorism  activity” emergence
during maritime transportation security.

According to the definition of legal
scholar L. Barhtouse that we support, the
risk as the element of international law is
the real possibility of negative outcomes
of certain actions or events the knowledge
of which while taking certain decisions is
unlikely or insufficient [2].

The purpose of terrorist organization
is carrying out a terrorist act. According to
Europe scientist C. Deelen, a terrorist act is
the result of illegal organizations’ activity
that may cause damaging of community
facilities and common amenities, objects
of state significance, military objects by
means of their destruction and short-term
or complete breakdown [3].

In the context of maritime
transportation security, terrorist act is
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an action — that increases the risks of
damaging for the carrier of the goods by
sea and poses a threat to the safety of
vessel and crew in general.

The legal aspect of international
maritime terrorist act is that its
consequences are provided in international
legislation [4].

Practical peacekeeping actions on
terrorism as a sort of crime counteraction
are carried out by means of particular
set of activities (inshore and offshore
patrolling, maintenance of vessel safety
during potentially danger zone navigation
etc.). This is the principal maritime
counterterrorism element at the positive
stage of its action.

In  our opinion, international
counterterrorism is the set of legal
use of all enforcement measures with
the involvement of special tools and
weapons during organizational activity
of international maritime organizations
directed at international maritime
counterterrorism and the protection of
existing rights and liberties of vessel, crew
and legal persons (carrier, shipper and the
person, receiving cargo) and elimination
of criminal infringements in the form of
international maritime terrorism (piracy
and seizure of vessel or crew members as
hostages).

The main counterterrorism elements
in response to various terrorist effects in
the open water are: firstly, special regime
of promotional events on particular
maritime territory (patrolling and vessel’s
escort, necessary documents check and
inspection of suspicious vessels, other
measures), provided by international
legislation. Secondly, special authority
to use preventive measures to avoid
international terrorism in the open water
(the possibility to use special weapon
including automatic, general military
means and others), prescribed by the UN
Convention on the High Seas of 1958 and
the UN Convention on the Law of the Sea
of 1982 and other legal documents [5].

The main purpose of maritime
transportations ~ security = maintenance
in counterterrorism — is the protection
of sea vessels and crew members, legal
persons from terrorist effects and terrorist
actions consequences by means of
encouraging, identification and stopping
them by relative authorized persons both
on the territory of certain state and in
international open water.
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In terms of  counterterrorism
actions two main safety provisions of
maritime transportation security emerge,
that are antagonistic in substance
but complimentary in the structure
composition, they are terrorist risks and
counterterrorist risks.

Let us consider the model of
emergence and functioning of “maritime
transportation risk” category within the
structure of counterterrorism policy as
the element of maritime transportation
security maintenance.

The model will be characterized by
general order of emergence, acting and
ceasing to act under the condition of
the open water in case there is a threat
of unauthorized tampering in the crew
actions (piracy, seizure of a wvessel):
[the risk of interference with the crew
members’ actions or the seizure of a
vessel] — [the decision about preventive
measure or actions to the exclusion of
such measure] — [legal; executive action] —
[counterterrorist risk] — [the probability of
action] — [overcoming terrorist risks].

The functioning of the above
mentioned structural model involves
several features: 1) the absence of any
element does not exclude functioning of
the model; 2) the decision on overcoming
method — is legal and psychological
category; 3) the implementation of the
decision is enabled through actions,
inaction presupposes negative outcomes;
4) overcoming risk brings it into the state
of “latent functioning”. Let us consider
the above-mentioned categories in detail.

Terrorist risks — is the possibility
to commit an act of terror by defined
organized illegal groups or radical
organizations with the purpose of inflicting
damage on the state or individuals that
result in negative outcomes.

Terrorist risks emergence, in our
opinion, can be explained by several
factors that can be divided into external
and internal ones.

Internal factors originate from external
circumstances of the development of
society that enables the state to influence
actively these processes. External reasons
originate from external circumstances of
the development of the world economy
and law. The state has almost no effect on
external processes.

The restriction of the influence stems
from the diversity of social development
of other countries and result-oriented

division of natural and other goods.
Therefore, the countries exist, which
nations consider such a division to be
unfair and influence it by radical means
of terrorist fighting. On the other hand,
there are certain religious believes mainly
in Muslim countries that assume terrorist
fighting to be the principal aim of their
religion existence as well as those citizens
who exercise it.

The active restriction of countries
interference implies the existence of
counteraction ways of subjects’ activities
that refuse to act in compliance with
regulatory  requirements of  public
authorities and voluntarily abandon the
activity aimed at doing harm to the whole
society and state’s interests.

Organizational risk is the possibility
of the crew member status change in the
system by means of change of position or
rank in case of adverse consequences.

The element of possible consequence
involves two situations — 1) post-remedial
action or prevention of terrorist threat
(that is terrorists fail to achieve results),
2) failure to prevent consequences
(terrorists achieved results). In these
situations, the possibility of validity and
illegitimacy of the decision taken to abide
becomes secondary criterion because
taking decision to abide occurs in the past
while negative consequences are “real-
time” characteristics.

The prevention of terrorist risk
involves total elimination of terrorist threat
and physical extermination or detention
of terrorists as a source of terrorist threat
as well as saving the vessel, cargo, crew
member’s life and health at a time.

There is a possibility to overcome
the risk situation to the fullest extent if
the results achieved correspond to the
previously mentioned conditions. The
risk evolves into the latent stage that is the
hidden stage, however with probability of
happening and causing harm to citizen’s
health and life, unless such components as
terrorists’ detention or extermination are

eliminated.
The main risk preventing or
eliminating  methods in  maritime

transportation security counterterrorism
are the following: legal method — the
involvement of risk-adjusted concept
during counterterrorism laws formation,
giving out special instructions related
to the vessel crew members’ actions
under risk; psychological (individual)
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methods — preparation of crew members
to act under risk and their knowledge
of the main aspects of risk category in
counterterrorist actions as well as in
international  maritime  transportation
in general; tactical (strategic) method —
involvement of “risk” category during
maritime transportations and vessels’
routs planning in the open water.

The following conclusions can be
drawn: 1) maritime transportation security’s
counterterrorism  activity involves the
number of risks; 2) emergence, action and
risk elimination in counterterrorism are
closely connected to the activity efforts
during terrorist resistance prevention;
3) the risks in maritime transportation exist
in a non-random manner, but in the definite
structure that can be represented in the
form of certain model; 4) the elements of
counterterrorism special model act as one
whole, creating “synergetic risk effect”,
so that the rising opportunities of crew
member actions’ adverse consequences are
in direct proportion to his active actions
to overcome the risk situation; 5) the
main conditions of counterterrorism risk
reduction as the element of international
transportation security — is the set of legal,
psychological (individual) and tactical
(strategic) approaches while carrying out
counterterrorism actions, by means of
which the probability evolves to overcome
organizational and informational risk as
a constituent of maritime transportation
security.
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CHELIMAJIBHASI KOHOUCKALIUS B YKPAUHE:
YI'OJJOBHO-IIPABOBOM U YI'OJIOBHBIN
MPOILIECCYAJIBHBIN ACHEKThI

Anéna MUKOJIEHKO,
KaHINJAT OPUIMYECKUX HAyK, IOLEHT,
JoLIeHT Kadephl yroJ0BHOIO IIPaBa, yroJI0BHOIO MPOIECca U KPUMHUHATUCTHKU
Opiecckoro HalMOHAJIBHOTO yHUBepcuTera uMenu M.1. Meuynukosa

Tarbana IIABJIOBA,
KaHAWAIAT IOPUINIECKUX HayK, TOLEHT,
JIOLEHT Kadyeipbl YrOJOBHOTO MPaBa, YTOJIOBHOTO poIecca i KPUMHHAINCTHKA
Opecckoro HalMOHANBHOTO yHUBepcuTera uMeHu 1.J. MeunukoBa

Summary

The given article investigates some view points of the representatives of science of
criminal and criminal procedural law of Ukraine and provides an analysis of the legal
nature of the special confiscation, when compared with the common confiscation, as a
type of punishment and it should be noted that the analysis of solving the given question
in foreign countries can be applied. The article substantiates the conclusion that the legal
nature of the special confiscation completely depends on the will of a lawmaker and the
purpose, which he pursued including the measure of the legal enforcement in accordance
with the current legislation of Ukraine.

Key words: measures of the legal enforcement, common confiscation, special
confiscation, measures of criminal law nature, measures of criminal and procedural
enforcement.

AHHOTaNMsA
B craTtbe paccMOTpeHBI OCHOBHBIE TOUKHU 3PSHHUS MPECTABUTEICH HAyK YTOJIOBHOTO
U YTOJIOBHOTO TPOIECCYaIbHOTO MpaBa YKpauHbI O MPaBOBON MPUPOJE CHENHANIBHON
KoH(puUCKaMu, ee OUIMYNe 0T o0IIeH KOH(pHUCKAlMKY KaK BUAA HaKa3aHMs, JAeTCs aHa-
JIM3 TIPABOBOTO PETYIMPOBAHMUS JAaHHOTO BOIIPOCA B 3apyOeKHBIX CTpaHaX. YKa3bIBaeT-
Csl, 4TO MPaBOBasi NPUPOJIA CHELUATbHON KOH(PUCKALMH TTOTHOCTBIO 3aBUCUT OT BOJIH
3aKOHOJIATEINS U LieJIel, KOTOPbIE OH IIPECIIeioBall, BHOCS JIaHHYIO Mepy IPaBOBOTO MPHU-

HYXXJICHHS B ISHCTBYIOIEEe 3aKOHOAATEIHCTBO YKPAUHEL.
KawueBble ciioBa: Mepbl MPaBOBOrO MPUHYKICHUs, 0O0IIas KOH(MHUCKALMS,
crienualibHast KOH(UCKALHUS, MEPhl YTOJIOBHO-IIPABOBOTO XapaKTepa, Mephl YTOJIOBHOTO

[IponeCCyaIbHOIO IMIPUHYKACHU .

]:[OCTaHOBKa npodjemsl. Bo-
IIPOCHl  MPAaBOBOH  MPHPOJBI
Mep IPaBOBOTO NPHHYXICHHUS HCCIe-
ayrores Jaubo B paMKax yroJOBHOTO
npasa, IN00 B paMKaX yroJIOBHOTO IIPO-
LeccyaJlbHOro npasa Ykpaunsl. Cieny-
€T OTMETHUTb, YTO YaCTO TAKUE HCCIE]0-
BaHUS MEXKAYy COOOW HE COTIaCOBAHBI.
OTO CBUJIETENLCTBYET 00 OTCYTCTBUU
CeroJHsi B YrOJIOBHOM M YTOJIOBHOM
IpolecCyalbHOM IIpaBe €IMHON IOK-
TPUHBl IIOHHMaHHS Mep IPaBOBOIO
NPUHYXICHUS U UX CUCTEMBI. [loaToMy
B HayKe yroJIOBHOTO IpaBa Ipe/CTaBIe-
Hbl MHOTOYHCJICHHBIE U B TO K€ BpeMs
MPOTHBOPEYHBBIC KOHIENIINN TTOHUMA-
HUS JIaHHBIX Mep.

AKTYaJIbHOCTh TeMbl HCCJIe0Ba-
HHS [TOJITBEPKAAETCS TEM, YTO JUIs HAyK
YTOJIOBHO-TIPABOBOTO LIMKJIA, @ TaKXKe
JUI IPaBONPHMEHHUTCILHON JAesATelb-
HOCTH IEPCIEKTUBHBIMU CETOJHS SB-

JIIOTCSL MEKOTPACIEBbIE UCCIEIOBAHUS
pa3IMYHBIX IPABOBBIX sABICHUN. Takoil
MEKOTPACIEBOM TOAXOJ B HCCIEI0BA-
HHASX OOYCIIOBJIIEH HE TOJIBKO TEM, UTO
peanu3anys yrojloBHO-IIPABOBBIX Mpel-
NMHACAHUA  OCYIIECTBISAETCS  IOCpPE.-
CTBOM HPHMEHEHHUS HOPM YTOJIOBHOTO
MPOIIECCYaIbHOTO ~ 3aKOHOJATeNbCTBA,
HO ¥ T€M, 4TO TaKH€ UCCIEN0BaHNUs, BO-
MepBBIX, JAIOT 0000IEHHOE MPeCTaB-
JeHUe B HayKax YToJIOBHO-TIPABOBOTO
LHUKJIa O Mepax MPaBOBOTO NMPUHYKJIE-
HUS; BO-BTOPBIX, IIO3BOJIAIOT IOIYYUTh
4€TKOE NPEACTABICHUE O CUCTEME Mep
YLOJIOBHO-IIPABOBOI'O BO3ACHCTBUS, KO-
TOPBIE OTHOCSTCA MCKIIOUUTEIBHO K
MHCTUTYTaM YTOJIOBHOTO IpaBa, XOTs
W Ppeamu3yloTcs IOCPEACTBOM HOPM
YTOJIOBHOTO HPOLECCYalbHOrO  Ipa-
Ba (HampuMep, YrOJIOBHOE Haka3aHHe,
NPUHYAUTENbHBIE MEPbl BOCIHUTATEIb-
HOTO  XapakTepa, MPUHYAUTEIbHbIE



