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Summary

The article analyzes provisions of legislation that regulate legal personality of employers in legal relations of professional training.
Definition and content of employer’s legal status are also considered. The author proposes in addition to general legal status, which is
typical for employers as subjects of labour law evolve special legal status that is inherent to employers as subjects of legal relations
of professional training. It is specified that the content of a special legal status is formed with rights and obligations that employer
acquires through participation in legal relations of professional training.
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AHHOTAIUSA

B crarbe aHaNM3MPYIOTCA MOMOKEHUS 3aKOHOJATENbCTBA, C IIOMOIIBIO KOTOPBIX OCYIHIECTBIIAETCS IIPABOBOE PEryIUPOBaHUE Ipa-
BOCYOBEKTHOCTH paboTOAaTeNs B IPABOOTHOIICHUAX POGECCHOHAIBHOTO 00yYEeHHs, PACCMATPUBACTCS TIOHATHE U COICPIKAHUE €ro
IpaBoBoOro craryca. [Ipeanaraercs, kpoMme 00IEro IpaBoOBOIO CTaTyca, KOTOPbI CBONCTBEHHBIH paboTogaTessiM Kak cyObeKTam Tpy-
JIOBOTO IIpaBa, BBIACIATH CIICLUAJIBHBII PABOBOW CTATyC, NPHCYIINIT paboToAaTeNIM KaK CyObeKTaM IPaBOOTHOLICHUH mpodeccu-
OHAJIBHOTO 00y4eHus. Tarke yKa3bIBaeTCsl, YTO COAEPIKAHKUE CIICLMAIBLHOIO PABOBOIO cTaryca (OPMHUPYIOT TIpaBa M 00S3aHHOCTH,
KOTOpbIE paboTozaTelb MPHOOPETAET MyTEM y4acTHs B IPAaBOOTHOUICHUAX MPOPECCHOHAIBHOTO 00yYeHHUI.

KiroueBbie ci1oBa: pabortonareib, IPaBOOTHOIICHUS NMPOQECCHOHAIBHOTO 00y4eHHMs1, MPAaBOBOM CTaryc, mpaBa padoTomares,

00s13aHHOCTH paboTOoaTes.

ormulation of the problem.

Nowadays one of the ways of
promoting and providing employment is
availability of effective system of professional
training. In this regard, need of effective
professional training of employees which
will provide them with an appropriate level
of professional qualification and ability to
compete at the labour market is increasing.
Considering this, normative legal regulation
of rights and obligations of subjects of legal
relations of professional training is urgent
problem. In particular, this concerns employer,
who is one of the main subjects of these
relations.

Relevance of research topic is determined
by lack of fundamental works that would
concern researching employer as the subject
of legal relations of professional training,
his rights and responsibilities in science of
labour law.

State of study. In theory of labour law
normative definition of party with which
employee concludes labour contract has been
researched in the works of such scientists
as: N.M. Khutoryan, N.B. Bolotina, P.D.
Pylypenko, Z.Y. Kozak, O.H. Sereda, L.V.
Zub. However, analysis of legal regulation of
employer’s rights and obligations as the subject
of legal relations of professional training has
not been conducted yet.

The purpose of article is the research
provisions of legislation which regulate
legal personality of employer in relations of
professional training and clarify his legal status.

Presenting main material. The analysis
of national legislation indicates that for the
first time the term “employer” was enshrined
in the Laws of Ukraine “On protection of
rights on inventions and utility models”
and “On protection of rights on industrial
designs” from 15.12.1993. Both of these
acts define employer as a person who has
hired an employee under a labour agreement
(contract) [1].

In other words, these legal acts don’t
exactly specify what kind of person — physical
or legal acts as employer but they stress the fact
that labour agreement (contract) is the basis for
hiring the employee.

It is also worth mentioning that the first
legal definition of employer was made not in
labour law but in civil law, concerning relations
of intellectual property.

Regarding science of labour law, employer
is defined as a person who employs another
person under the labour contract in the form of
any of its varieties stipulated by law, including
the election or appointment [2].

Employer, participating in legal relations
of professional training already possesses legal
personality, including its components, such as:
capacity, capability and legal status.

However, to clarify his role in legal
relations of professional training it is worth to
focus on one element of his legal personality —
legal status.

In modern legal literature, legal status of
the employer is usually associated with his
rights and obligations.

In particular, .M. Yakushev under the legal
status in labour law understands the system of
inalienable rights and duties of subject of law
which determine its content, behavior and is a
prerequisite for his entry into legal relations [3].

LI. Shamshina legal status of subjects
of labour law defines as a system fixed in
normative legal acts and guaranteed by the state
rights, obligations and responsibilities under
which the subject of labour law coordinates
his behavior in public relations with the use of
wage labour [4].

Besides general legal status, which is
typical for employers as subjects of labour law
a special status, that is inherented to employers
as subjects of legal relations of professional
training can distinguished.

Essence of this special legal status is
reduced to the rights and obligations that
employer acquires participating in legal
relations of professional training.

It should be noted that in valid Labour
Code there are just few provisions that outline
appropriate rights and obligations of the
employer as a subject of these legal relations.

Only the art. 201 states that for professional
training and retraining of employees, especially
youth, owner or his authorized body organizes
individual, brigade, course and other industrial
training by costs of enterprise, organization and
institution. Art. 202 notes that for employees
who are passing industrial training or studying
at educational institutions and at the same time
remain at the job, owner or his authorized
body must create the necessary conditions for
combining work with studying [5].
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As we can see valid Labour Code of
Ukraine imposes on employer the only
obligation which regards organization of
industrial training and creation for employee
all necessary conditions for combining work
with studying.

It means that in legal relations of
professional training that arise in connection
with professional training directly at the
enterprise, studying is organized by employer
by himself. Considering this, organization,
which has in its structure a special educational
department provides training directly at the
workplace under the supervision of master or
mentor.

Such kind of relations arises under the
labour contract and the order of employer about
training of employee directly at the workplace.
Besides, basis of their occurrence can be
so-called “student's contract” under which
employer is obliged to establish training of a
certain qualification and degree. Employee, in
turn, should master profession.

Unlike the current Labour Code of
Ukraine, the draft of new Labour Code contains
more detailed scope of employer’s rights and
obligations concerning professional training.
In particular, art. 323 fix rights and obligations
of employers regarding professional training,
retraining and increasing of professional skills
of employee.

It establishes the right of employer to
organize preparation of skilled workers,
retraining of workers with giving of another
qualification, improvement of professional
skills of workers with issuance of the relevant
documents under the law. Regarding the
obligations, employer must provide at least one
time per 5 years professional training, retraining
and increasing of employee’s qualification
with or without termination of labour relations
on conditions determined by collective or
employment contract or a separate agreement
between the employer and the employee [6].

Moreover, in addition to the mentioned
minimum period during which employer at
least once is obliged to conduct professional
training, retraining and increasing of
professional qualification of employee, he
is also authorized to organize qualification
development of employees suiting his own
needs.

In fact, art. 323 of the draft of Labour Code
duplicates provisions of the current Labour
Code of Ukraine, laying on employers a duty
to create for employees who are studying
directly at the enterprise or at the educational
institutions, at the same time remaining at the

job all necessary conditions for combining
work with studying, providing for them
guarantees and compensation.

From the following provisions of the draft
of Labour Code it is not so difficult to verify
that training, retraining and increasing of
employees qualification is both the duty and
the right of employer.

In this regard it seems appropriate to
complement art. 25 of the draft of Labour
Code with provision that employer is obliged
to promote professional training, retraining,
increasing  qualification and  improving
the general professional development of
employee. This will significantly expand the
range of those relations of professional training
that flow out from the direct responsibilities of
the employer.

On the legal status of employer also
influence provisions of the Law of Ukraine “On
Employment”. According to this act employer
has the right to conclude with employees or
other persons who are not in labour relations
with him, with their consent, agreements
on sending them to educational institutions
for training, retraining and increasing of
qualification [7]".

Inthe draft of new Labour Code is proposed
to fix a possibility of concluding an agreement
between employer and employee, which will
determine their mutual rights and obligations
related to the professional training, retraining
and increasing of employee’s qualification.

In such agreement, the parties can
predict for themselves additional rights and
responsibilities. For example, employer may
take on himself obligations to pay for studying,
to provide for the employee more favorable
than those established by legislation and
collective agreement conditions for combining
work with studying, and so on.

Rights and obligations of employer during
professional training of unemployed are fixed
in Regulation “On professional training,
retraining and increasing of professional
qualification of registered unemployed”.
It enshrines that employer has the right to
participate in determination of the content
of studying, qualification attestation of
unemployed, to ensure passage of industrial
training and practice or internship of
unemployed.

Regarding obligations, this act lay on
employer responsibility within 30 calendar
days from the date of completion of studying to
employ the unemployed person [8].

Moreover, in case of unreasonable non-
execution of obligations determined by the

!'In fact, draft of the new Labour Code at art. 326 duplicate this provision.
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contract, employer is obliged to compensate
to the territorial body of the State Employment
Service the total expenditure on professional
training, driving to the location of the
educational institution and in reverse direction,
residence during the studying.

As we can see professional training
of unemployed is held to facilitate their
employment and provide opportunities to
compete on equal terms on the labour market
due to obtaining new profession and increasing
of professional skills. Basic rights which
are provided to employer is opportunity to
participate in the professional training of
unemployed and to determine the content of
such training. The main duty and in general
the final goal of professional training of
unemployed is his further employment by
employer.

Inthe context of research of legal regulation
of employer’s rights and obligations in the
field of professional training it is interesting to
examine the experience of Moldova, Labour
Code of which has a separate chapter that
in details regulate professional training of
employees.

In particular, it is assumed that employer
should create all necessary conditions and
promote professional and technical training of
employees who are studying at the enterprise,
improving their qualification or study at
educational institutions at the same time
remaining at the job [9].

In addition, Labour Code of Moldova
obliges employer together with the
representatives of employees compose and
approve plans for professional training every
year. At the same time within 15 days from the
date of registration of employees application
employer must decide on what conditions he
can allow the passage of professional training
by employee and whether the costs will be
compensated in whole or in part.

It seems that national legislator could
borrow the experience of Moldova and fix in
the future Labour Code undoubtedly important
provisions regarding professional training
of employees and in such way strengthen
guarantees of their right to professional growth.

Conclusions. Consequently, employer as
a subject of relations of professional training
is endowed with a special legal status. In order
to expand his rights and obligations in these
relations in the draft of new Labour Code of
Ukraine enhance of employer’s responsibility
of the execution or improper execution of his
obligations connected with this special legal
status is suggested.
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MPUHIIUII PA3JAEJEHUS TOCYJIAPCTBEHHOH
BJIACTU U ETO OBECIIEYHEHUME
B KOHCTUTYHMOHHOM HPOLECCE
COBPEMEHHOU YKPAWHbBI

Anpgpeii AKOBJIEB,
KaHJUJAT IOPUAUYECKUX HAyK, 3aMECTUTEIIb ITIABHOTO YUYEHOTO CEKpeTapst
HanuonanbHOHI akaeMuy IPABOBBIX HAYK YKpPauHbI

Summary

The article defines the role of the principle of separation of powers in the
modernization process of the Constitution of Ukraine. The author reveals the specifics of
the current constitutional-legal interpretation of the content of this principle in ensuring
that the fundamental requirements of establishing a democratic and legal state. Analyzed
the jurisprudence of the constitutional fixing and ensuring the principle of separation of
powers and its relationship with the system of checks and balances in modern domestic
and foreign constitutional practice.

Key words: constitutional process, principle of separation of powers, checks and
balances, democratic constitutional system, Constitution of Ukraine.

AHHOTAIUSA

B crarbe onpenenena posib MPUHIKIIA PA3AEICHUs FOCYAapCTBEHHON BIAaCTH B IIPO-
necce moaepHusanuu Koncruryun Yipansl. PackpbiBaeTcs crieruuka COBpeMeHHO-
TO KOHCTUTYIIHOHHO-TIPAaBOBOTO TIOHMMAaHHS COAEPKaHMS dTOTO MPUHINIA B Xoze 00e-
criedeHusi pyHIaMEHTAIbHBIX TpeOoBaHM (HOPMUPOBAHUS TEMOKPATHYECKOTO U IMpa-
BOBOTO rocyaapcrsa. IIpoaHanu3upoBaHa NPAKTHKA KOHCTUTYLIMOHHOTO 3aKpeIIeHHs
n obecrieueHus NPUHINIA PA3IETICHUS BIACTH, a TAKKE €r0 B3aHMOCBSI3b C CHCTEMOM
C/IepIKEeK M MIPOTHBOBECOB B COBPEMEHHO OTEUECTBEHHON 1 3apyOeKHOW KOHCTUTYIIH-

OHHOW MpaKTHKE.

KiiroueBble ¢j10Ba: KOHCTUTYIIMOHHBIN ITPOLIECC, TPUHIIUIT Pa3/eJICHUsS BIACTH, CH-
CTeMa CIEp)KEK M IPOTUBOBECOB, JIEMOKPATH3M KOHCTHTYLIMOHHOTO cTposi, KoHcTuTy-

st YKpauHsl.

HocTaHOBKa npodiaeMsbl. AHa-
JIM3 TPOLIECCOB COBPEMEHHOTO
KOHCTHTYIIHOHHOTO pAa3BUTHS YKpaWHBI,
MMEIOIIHX IeJTbI0 BOIUIOIIEHHE U ITPAKTH-
yeckoe obecrieueHne (yHIaMEHTAIIbHBIX
MPUHIAIOB AEMOKPaTHYECKOTO U MPaBo-
BOTO TOCYAapCTBa, aKTyallU3UPYET IIpo-
611eMy KOHCTHTYLMOHHOTO 3aKperyIeHHs
u (GopMHUpPOBAHUS CHCTEMBI KOHCTHUTY-
IIUOHHO-TIPABOBBIX TapaHTUH MNPUHLUIA
paszaeneHus ToCy1apcTBEHHOU BiacTH [1,
c. 23]. [eiicTBUTENbHO, KaK CIPABEIIIU-
BO yKkasbiBaeT P. I puHIOK, BHE KOHTEKCTa
obecrieueHHs IPUHIINIIA pa3JeICHHs Blla-
CTH TIOKa HENb3s PEalTNn30BBIBATH TAKYIO
KOHCTHTYIIHOHHYIO IeJIb, KaKk (hOPMHUpO-
BaHHME IPABOBOTO M JEMOKPATHYECKOTO
rocynapctsa. C 1pyroii CTOPOHBI, caM I10
ce0e MPHUHIUIT pa3JeNIeHns] BIACTH SIBIIS-
eTcsl He CaMOLeJIbIO, a JIUIIb CPEACTBOM
OrpaHMYEHUS TOCYAAPCTBEHHON BIACTH U
NpPeOTBPAIIEHNsT €€ y3ypHauu (TeCHO
CBSI3BIBACT ATOT MPHHLUI C MPUHIUIIOM
HapOJIHOTO CyBepeHurtera) [2, c. 215].
AKTyaJIbHOCTb TeMbl HCCJIe10Ba-
HHSl TIPOAMKTOBaHAa HEPACKPBITOCTHIO

naHHou TeMmbl. Ha ceromusinuii 1eHb HET
(byHIaMEHTANBHBIX PA0OT MO MPUHIIUTIAM
paszeneHuss TOCYIapCTBEHHON BIACTH M
ero 00ecrne4eHHI0 B KOHCTHTYLIMOHHOM
MPOIIECCE COBPEMEHHON YKpauHbI.

HayuHbiM aHamu30M mpoOieM MpHH-
OUIa  pa3lelieHus  TOoCyJapCTBEHHOM
BJIACTH 3aHUMAIINCH CIIEIYyIONIHe OTede-
cTBEHHBbIE U 3apyOexHble yuéHble: K. ba-
6enko, P. I'puniok, A. KpycsH, B. Peunn-
kuid, A. Cerenos, O. Tapacos, B. Unpkun
U ipyrue, paboThl KOTOPBIX CO3aiH (yH-
JAMEHT JIJTs ajIbHEHIIero HCclieoBaHus
yYKa3aHHOW TEMBI.

Leab0 cTaThH SBISETCS HCCIENO-
BaHHE BOIPOCOB pAa3JeleHUs] Trocyaap-
CTBEHHOU BJIAaCTH U OOECIIEUYEHHS JTOro
MPUHIIKIIA B KOHCTUTYIIUOHHOM TIPOLIECCe
B YKpauHe, a TaKKe PacCMOTPEHHUE Ha-
VYHBIX B3[VSIIOB M JOKTPUH KacaTesbHO
JTAHHOTO BOIIPOCA.

H3i10:keHHEe 0CHOBHOIO MaTepHaJia
UcciieoBaHusl. AKLICHTHPYS BHHMAaHHE
Ha TEOPETHYCCKOM U MPAKTHYECKOM 3Ha-
YEHUH UCCIEeIyeMOoil pobieMbl, HeoOxo-
JIMMO Tak)Ke 00paTUTh BHUMAHKE U Ha TE



