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KOTOPOTO HAaxOAMTCSI YTOJOBHOE JIENO,
MUCBMEHHBI OTYET O CBOCH JesTelb-
HOCTH, BBITIOJHEHHBIX JIEUCTBUAX, Ha-
MIpaBJICHHBIX HA IMPUMHPEHHE, a TaKKe
PpacKpbIBacT IPUYUHBL, B CBSI3U C YEM CO-
[JaleHue 0 NPUMUPEHUH He ITOAUCAHO.

K coxanenuro, 1moka B 3aKOHO/1aTEIIb-
cTBe YKpauHbl HE CYLIECTBYET HOPM, pe-
TYJIAPYIOUIMX MEAHALUI0 B YTOJOBHOM
npouecce. Bonpoc nocpennuuectsa st
HaIIEero rocyAapcTBa SBIAETCS HOBBIM KU
TpeOyeT 3aKOHO/IATEIbHOTO 3aKPEIICHHUSI.
ABTOp CTaTbu HAJEETCS, YTO MMEHHO B
JAHHOM HampaBJICHUU B JaJbHEWIIeM
OyIeT JBUTaThCsl 3aKOHOTBOpUYECKas esi-
TEIHHOCTh OTEYECTBEHHOTO 3aKOHOIATEIs
U TpoOeNbl 3aKOHOAATENLCTBA 10 3TOMY
BONPOCY B Oymaymiem OyayT 4eTKO periia-
MEHTHPOBAHBI U B HAILIEM FOCYyAapCTBE.

BeiBoabl.  YronoBHO-Ipoleccyallb-
HOE 3aKOHOJaTeNbCTBO Pecmrybnuku Mor-
JI0OBa Ha COBPEMEHHOM »JTale AaKTHBHO
HCTIONIB3YeT Pa3HOOOpas3HbIe CpeICTBa
YIPOIICHUsI CyneOHOTO pacCMOTPEHUs
YTOJIOBHBIX JeJ1 ISl Pa3rpy3Ku CyaeOHOit
CUCTEeMbl M TYMaHMU3ALUU YTrOJOBHOIO
CyIONpPOU3BOJCTBA B LieJoM. BHeapenue
HHCTUTYTOB CyA€OHOTO KOMIIPOMHCCA,
BOCCTAHOBHUTEIILHOTO M COINIACHTEIILHOTO
MPaBOCYAHS B yTOJIOBHO-TIPOLIECCYATbHOE
3aKOHO/IaTE€ILCTBO  MOJIIOBBI  TOMOTa-
€T CHATh H3IUIIHIOK OIOPOKPATH3AIIIO
YTOJIOBHOIO CYAOIPOU3BOJICTBA U JI€NAET
€r0 JIOCTYIHBIM JIJIs1 JIy4IlIero MOHUMaHus
Tpak/JIaH.
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I'OCYIAPCTBO KAK JIEMEHT
KOHCTUTYLMOHHOM S KOHOMUKHU
B CUCTEME MEXAHU3MA OPTAHU3AIIUU

Poxconana KEMEHJIII,

ACCHCTEHT Kaeapbl KOHCTUTYIIHOHHOTO,
aJIMHHUCTPATUBHOTO U (PUHAHCOBOTO MpaBa IOPUIHYECKOTO (BaKynbreTa
XMeTbHULKOTO YHUBEPCUTETA YIIPABICHNUS U 1PaBa;
acTMpaHT KageIpbl KOHCTUTYIIMOHHOTO TIpaBa
U CPaBHUTEIBHOTO IPABOBEICHUS FOPUANYECKOTO (aKymbTeTa
I'BY3 «¥Yxkropoackuii HalmOHaAbHBINA YHUBEPCUTET»

Summary

The article analyzes such thing as a “state” in the context of the constitutional
economy, which serves as a mechanism of organization of legal, democratic state. The
advantage of this paper is that given clear definition of totalitarianism and based on
this showing advantage of democratization. Through the analysis of the principle of
historicism becomes a statement of positive and negative fundamentals. Quick and
organize the content described in detail the provisions of constitutional law, together
with economic factors, which together represents - a constitutional economy. Expanding
the legal nature and essence of the state of the mechanism in the organization of the legal,
democratic state. This presentation gives the concept of not only national legislation but
also abroad.

Key words: state, constitutional economics, mechanism, constitutional law.

AHHOTAI M

B crarbe mpoBoaMTCsl aHANM3 TaKOTO MOHSATHS, KaK «TOCYAapCTBO», B KOHTEKCTE
KOHCTUTYIIHOHHOW SKOHOMHKH, KOTOpasi BBICTYIIA€T MEXaHU3MOM OpPTaHU3aIlN MPaBO-
BOTO, JIEMOKPAaTHYECKOTO TocyaapcTra. [IpenMyiecTBOM cTaThil SBISETCS TO, YTO J1a-
ércst 4éTKoe OompesieNieHre TOTAMTAPU3My U Ha OCHOBE ATOTO TOKAa3bIBAIOTCS TUTIOCHI
JeMOKpaTH3anyy. Yepe3 aHann3 MPUHIUIIA UCTOPH3MA OMPEIEISIOTCS TO3UTHBHEBIE U
HETraTHUBHBIE OCHOBBI. KpaTKo M CHCTEeMaTH3UPOBAHO H3JIArar0TCsa MOAPOOHOCTH MO0~
JKEHUI KOHCTUTYLIMOHHOTO IIpaBa BMECTE C IKOHOMUYECKUMH (PAKTOPaMH, YTO B COBO-
KyITHOCTH TIPEJICTABISIET CO00I KOHCTHTYIIMOHHYIO SKOHOMHUKY. PackprIBaroTcst mpaBo-
Basi MPHUPOAA W CYIIHOCTH TOCYAapCTBA B CHCTEME JaHHOTO MEXaHWU3Ma OPTraHU3aIH
MPaBOBOTO, IEMOKPATHIECKOro rocynapcTna. [1aércst HoHsITHE HEe TOJBKO HAIIMOHAIBEHO-
TO 3aKOHOJATENLCTBA, HO U 3apyOeKHOTO.

KuroueBble cj10Ba: rocyqapcTBO, KOHCTUTYIIHOHHAS YKOHOMHKA, MEXaHHU3M, KOH-
CTHTYLIHOHHOE ITPABO.

HOCTaHOBKa npodiaembl. Ha-
[IHOHAJIIBHOE U 3apy0e)HOoe 3a-
KOHOJATEIbCTBO JAaET IIOJIHBIA CIEKTP
JUIst OOPBOBI C TETIEPEITHUM COCTOSTHUEM
KOHCTUTYIIHOHHOW c(epbl B peIIeHUH
SKOHOMHYEeCKHX mpobnem. [lonnmanmne
MIPaBOBOTO COCTOSTHUSI CTPAHBI He TaéT pe-
MIeHNs. AHAIM3 YKOHOMHYECKOH cdepsl
MOCTAHOBIISIETCA 4Yepe3 KOHCTHTYLHOH-
HOE 3aKOHOJATeNbCTBO. COCTOSIHUE TOCY-
JTapCTBa MHOTO OT YETO 3aBUCHT OT Xapak-
Tepa IpPaBUTEJILCTBEHHOH BIacTH, OyIb
OHa TOTAJIUTApHA WM AEMOKpaTHUECKasl.
TocynapcTBo mpenocraBiseT IMOMOIIb
POBHO Ha CTOJIBKO, HA CKOJILKO COCTOUT M3
HPaBOB BEPIIMHBl HEpPapXUH, UHTEPECH
KOTOPOH [al0T BO3MOXKHOCTBH IIPOIIBETA-
HUSI WK TPaXKJaHaM, WA CaMOH BIIACTH.

AKTyaJbHOCTH TeMbl. B cucteme
KPH3HCHOTO COCTOSHHS Halled CTpaHbI
SIBIISICTCSl HeM3MEHHOU OoproOa. [TornMma-

HHE TPo0JIeM — HE SANHCTBEHHBIN BBIXOJ
U3 ITOr0 COCTOSIHHUSL. [l KOMIUIEKCHO-
r0 MOAXOAa MBI JODKHBI TIOHHUMATh, YTO
[MIABHBIM KO3BIPEM BBICTYIACT MPEIOT-
BpallleHHe 3THX MpoOieM, a He MPOCTO
aHanm3. boppba ¢ KPU3HCOM SIBISIETCS
[JIaBHOM LENIbI0, OCHOBHBIM 0003Haue-
HHeM a1 3(QGEKTHBHOIO pPOCTa COLH-
anpHOrO Onaronosyuust. Toramurapusm
U JIEMOKPATH3M BBICTYNAIOT TJIABHBIMH
OpPHCHTHPAMH B MEXaHU3ME YIyYIICHHS
COCTOSIHUSL.

CaMO TMOHSTHE «KOHCTHTYI[HOHHAS
9KOHOMHKaY SIBIISICTCSI MAJIOU3YYCHHBIM, B
CBSI3U C 9TUM, 00O3HaYCHHUE €€ KaK Mexa-
HHM3Ma OpraHU3al{u IPaBOBOH, AEMOKpa-
THYECKOW Jep)KaBbl el HUKEM He yIo-
Tpebmsiock. CaMo 0003HAUCHHUE SIBIISCT-
Csl HE MPOCTO TEOPETHYECKUM ACIIEKTOM
KOHCTUTYIL[MOHHOTO TIpaBa, a MpaKTHde-
CKHM DJIEMEHTOM YITyYIICHHUS] COCTOSHUS
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rocynapcTa. CaMo rocyapcTBO JOIDKHO
BHEZIPATH MPABOBBIC U IEMOKPATHUECKHE
noJokeHust sl ApPEeKTHBHOTO peryinu-
POBaHHS COBPEMEHHOTO COCTOSTHHSL.

Leabio cTaTbu SBISIETCS H3y4YCHHE
HE TPOCTO TEOPETUYECKUX AaCIIEKTOB, a
IIaBHOE — IPAKTHYECKOT0 XapaKTepa JaH-
HOT'O0 MEXaHHM3Ma, PeAI3aLNN «MEXaHH3-
Ma OpraHU3aLUny, I71€ OAHUM M3 IIIABHBIX
3JIEMEHTOB BBICTYNAET I'OCYAAPCTBO Kak
MHOTOACIEKTHBIN CyOBbEeKT.

N3noskeHne 0CHOBHOIO MarepHaja
uccjenoBanus. [ocynapcTBo BhICTyNaer
HEOJJHOPOIHBIM 3JIEMEHTOM, KOTOPBIH 110-
3ULHOHUPYETCS B pasHbIX cdepax. [nas-
HOI (D)yHKIHMEH BBICTyIaeT Hala)XUBaHHE
ypoBHs1 Omarococtostaus o0miecTBa. Mbl
MOHMUMAaeM, YTO SKOHOMHYECKas CHIa H
MOJIUTHYECKAsT MPaBAa 3aBUCSIT HMEHHO
OT ypOBHS Pa3BUTOCTH rocymgapcraa. Ta-
KUM pPaBHBIM MOXXHO CUHTATh €T0 CTaTycC
Kak IpaBOBOTO ¥ JieMoKpaTndeckoro. Ero
poJIb, MECTO U (DYHKLIUH SIBIAIOTCA 00b-
€KTOM H3YyYCHUS KOHCTUTYLMOHHOW KO-
HOMUKH.

JlanHoe moHsATHE B cdepe KOHCTHU-
TYLMOHHOI SKOHOMHKH HMEET MeCTO
CHELMANBHOTO CyObeKTa, a B CHCTEME
KOHCTHTYILIMOHHOH SKOHOMHKH KaK Me-
XaHM3Ma OpraHU3allMd MPaBOBOTO, Jie-
MOKpAaTHUECKOTO0 TOCYy/apcTBa — ele H
MIPAKTHYECKOTO IEMEHTA C AeHCTBEHHBIM
pa3BUTHEM.

Takast oTpacnb, Kak TIOOATHCTHKA,
IIOMOTAeT MOHATh, KAaKO€ MeECTO TOCy-
JTapCTBa B CTAHOBJICHHH YKOHOMHYECKHX
MIPOIIECCOB, a KOHCTHTYLHOHHOE IPaBO
perynupyet maHHyIo cdepy. [mmobanmza-
1151 SKOHOMUKH TIPEACTABIIAET OO0 ycH-
JICHHE B3aUMOCBS3€H, B3aUMOACHCTBUMN 1
B3alMO3aBUCUMOCTH 3KOHOMHK, 3KOHO-
MHYECKUX CHCTEM pa3HbIX CTPaH MHpa;
MHTEPHALMOHAIM3ALMA  [IPOM3BOACTBA
U Kalurana, BeAyllas K yCTaHOBJIECHHIO
UJICHTUYHBIX HOPM U YCJIOBUIl BeACHMs
XO3SCTBEHHOH JIEATEIbHOCTH B CTpaHaXx,
pa3nnyaeTcs ypOBHEM pa3BUTHUS, BHIOM
00IIeCTBEHHO-TIOIUTUIECKON 1 COLHAITh-
HO-DKOHOMHYECKOH CHCTEMBI, BBI3BIBACT
HETIpUATHE W MPOTUBOACHCTBUE JINII, OT-
CTaMBAIOIINX HAI[MOHAJIBHYIO CIIEHU(II-
HOCTB SKOHOMHKH OTJENTbHOI CTpaHsl [1].

Kaxk y»xe ormedanock, OHOI 13 T1aB-
HBIX (YHKIHH TOCYZapcTBa SIBISIETCS
peryJaMpoBaHHE YPOBHs OlaroCOCTOSIHUS
rpakaH ¥ SKOHOMHYECKOTO Pa3BUTHS.
B cB3M C NOCTOSIHHBIMU M3MEHEHHSMU
B OOIIECTBE, BO3HUKAIOT KPU3UCHBIE SIB-
JICHVs, KOTOpbIE HYKHO HE IPOCTO pe-

maTh, a Mpexynpexnaars. Mcropus maer
BO3MOKHOCTh YBUJAETh M M3BJICYb YPOKH
JUTSL YITydIIeHHUS YPOBHS M BO3MOXKHOCTH
HETOBTOpeHMUs omnOoK. Hu3kuii ypoBeHb
SKOHOMHYECKOTO PAa3BHUTHSI TOCYIApCTBa
MPUBOJMI K TTOJMTHUYECKOH HecTaOMIIb-
HOCTH, a XyX€ BCEro — HapyIanx HOPMBI
KOHCTUTYILIMOHHOI'O YCTPOICTBA CTPAHbI.
Jltonu, KOTOpbIE MOCTOSHHO BHIAT He-
CTaOMJIBHOCTh B CTpaHE, HAXomsATCs B
CTPECCOBOM COCTOSIHMHU. B CcBs3M ¢ TNM,
y Ipak/laH HAYMHACT OTCYTCTBOBATH 00b-
eKTUBHAs OLICHKA JAEHCTBUTEIBHOCTH, YTO
MPUBOAUT K HAPYLICHHUIO YCTOHYUBOH cU-
CTeMbI Pa3BUTHsI O0IIECTRA.

Bocnpusitue mocTosHHOM  I0pHUAM-
4eckoil (OpMBI TOCYZapcTBa B TaKOM
ciIydae MOXeT OBITh peaqn30BaHO Kak
JIEMOKpPaTUYECKOM, TaK U TOTAIUTAPHOM.
VmeHHO u3-32 OTCYTCTBUS CyOBEKTUBHO-
CTH B TpaXkJlaH BO3HUKAET JIOXKHOE BHUJIE-
HUE MOJUTUYECKON CHIIBI B TOCYHapCTBe,
KOTOpoe o0eIaer JIydIine YCIOBHS IS
cymectBoBaHus. I103ToMy HCTOLICHHbIC
cUTyallued B CTpaHe, KOTOpas [ajieko
HE Jydllee Biusila Ha OJarococTosHuE,
rpakJlaHe MOIIM BBIOpaTh TOTAJMTapHbIE
CHJIBI TOJIBKO M3-32 OOCIIAHMS JIyYILero.
Wuorna He 3alyMbIBasiCh, CAMH HOJIHCHI-
BalOT cebe (pakTUUeCKU — Jydilee Cylile-
CTBOBaHHE, IPAKTHYECKH — TOTAJIUTAPHOE
ObITHe. TakuM IPUMEPOM MOXKET BBICTY-
nate B 1933 r. ['epmanus, korma mpu sKo-
HOMHYECKOM KpPU3HCE MPHILTN K BIACTH
HalUCThl BO mase ¢ ['mmiepom. Brnacts,
BMCIIUBASACH B TOJUTHYECKYIO chepy
rOCyJapcTBa, 3aTparuBaeT M SKOHOMHYE-
ckyro. TakuM 06pa3om, BO3HUKAET JINKBHU-
Janusi SJKOHOMUYECKOH JEeMOKpaTHH, UTO
XapaKTepU3yeTcsi OTCYTCTBHEM CBOOOJBI
BbIOOpA MPEANPUHUMATEIBCKOH e Telb-
HOCTH, YMEHBIICHUEM TIPaB PaOOTHUKOB,
MPUHYXKJICHHEM K TIPOM3BOJICTBY JUIA
Y/IOBJIETBOPEHUsSI HOTPEOHOCTEH IpaBsi-
LIeH BepXYIIKH.

PerynupoBaHue MOJIUTHKHA BEJIO K U3-
MEHEHUSIM U SKoHoMHuueckuM. [locnen-
CTBUSIMH OBLIM OTMEHa CBOOOJIBI CIIOBa,
YCTAQHOBJIEHHE TUKTATyPHI BO ITIaBE C Mpa-
BSIIIUM JIUAEPOM. Takoe «pelleHue IKo-
HOMHYECKUX M MOJIUTHUECKUX TPOOIEM))
HMEJIO U CBOM TTOJIOXKHUTEIIbHBIE CTOPOHEI.
TakuMu TOCTOMHCTBAMHM MOKHO CUUTATh
KpaTKOCpPOYHOE JOCTOSTHHUE YCIIeXa B 9THX
chepax W HagyMmMaHHOE YCKOpEHHE Jie-
MOKpPaTHYECKHX IPeoOpa3oBaHU, HO U
371eCh HEraTHBHbIE MOCJIC/ICTBUSL, KOTOPbIE
CUUTAJIUCH JOCTATOYHO JIOJTOCPOYHBIMH,
OKa3bIBAIMCH ropas3fo Oosiee cepbe3HbI-
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MH. OHUM U3 OCHOBHBIX MAaHEBPOB IS
«cofep)KaHHs Ha IUIABY» TOCYAapCTBa
OBUIO  TIEpEeHEeCEHHE  AIKOHOMUYECKHX
pecypcoB M3 OJHOTO B JAPYroil cexropa
9KOHOMHKH. IIpu 3TOM mHOHMMAaNM, 4TO
JOJKEH ObITh M pe3epBHBIH (oHA ais
rocynapcTBa. TakuM o0pa3om, NpHMe-
HSUICSI MEXaHU3M TIPHHYIUTEIBHBIX cOe-
pexeHuil. B 0CHOBHOM XapaKTepUCTHKOMN
JTAHHOTO SIBIICHUSI OBUIO HCKYCCTBEHHO
CO3JJaHHBIN TOBAPHBIN IE(UIINT, KOTOPBIA
3aCTaBIISUl JIIOZICH OTKJIAJIbIBAaTh JICHBTH,
TaK KaK HEpPeaJbHOCTh MX PACXOJOBAHUS
co3laBajia pe3epBHbIC OTIOKeHHus. [lo-
9TOMY M30BITOK 3THX CPEJCTB OTIABAJICS
B cOeperareinbHble KacChl M IepeaaBajcs
B PacHOpsHKEHUE rocyaapcTBoM. Bes ata
I[ETIOYKa JKECTKO OTCIIeKHBAIACH U 32 Ha-
pYIIEHHE >KIal0 HaKa3aHHeE.

OrocynapcTBieHHE SKOHOMHUKH, Ha-
[MOHANM3aNs CPEICTB IPOM3BOJICTBA,
yCTpaHEHHe YacTHOH COOCTBEHHOCTH TO-
3BOJIIIOT 3aMEHHUTH HE3aBHCHUMBIE 4acT-
HBIE PEIICHUS] BIAJENbIIEB IUIAHOBBHIMH
PCLICHUAMHU, IPUHATHIMU €JUHCTBCHHBIM
BJIACTHBIM LEHTPOM M IOAYMHEHHbI-
MU omnpezeneHHON nenu. Ilpu Hanmmuun
CTPYKTYpPbI BIACTH M YNPABICHUS C YeT-
KOW uepapxueil BCS IKOHOMHUYECKas CHU-
CTeMa rocy/lapcTBa B TEUEHHE KaKOIo-TO
BpPEMEHH CTAHOBHTCSI KaK Obl CBOOOIHOA
OT MHOXKECTBA OTPaHUYCHUH, BO3HHKAIO-
KX B CHJIy 3aKOHOB PbIHKA M HEOOXOH-
MOCTH YBaKCHHSI TpaB COOCTBEHHOCTH.
Takass cucTemMa TO3BOJISIET OTKIIIOYUTD
PBIHOYHBIC MEXaHU3MBI, TIOTIHHSS YIIPaB-
JIeHNEe SKOHOMHKOH BOJIM U KEJIaHMIO TO-
cymapctsa [2, ¢. 57-60].

BoiBoabl. IlomBoast WTOTH, MOMXKEM
OTMETHUTb, YTO TOCYIAPCTBO C TOTAIUTAP-
HBIM HAaIlPaBJICHUEM OrPAHMYMBAET CBO-
601y CBOMX Ipax[iaH uepe3 CoAepiKaHue
1Ol KOHTpOJIEM BcexX cep Ku3HU. DKo-
HOMMYECKask MOJIMTUKA CTAHOBHUTCS Hepe-
aJbHOW /ISl TIOJJICPKKH IJIaBHOU (DyHK-
[IUM TOCYIapCcTBa — YIYYLICHHS YPOBHS
JKM3HM ofmiectBa. Haunmnas ot otnens-
HOM eIMHHUIBI — TPpaKJaHHHA U 3aKaH-
yUBas BCEM OOIIECTBOM, BCE B3SITO IOJ
KOHTPOJb C IOMOIIBIO HEPAPXHUECKOH
CHCTEMBI, KOTOpasi CIOKUIIACh HCTOPH-
YeCKH. DTH C(epsl SBISIIOTCS HE TOJIBKO
HYKOHOMHYECKHMH, HO W IOJIUTHYCCKH-
MH, KYJIBTypHBIMH, 00pa30BaTeIbHBIMA H
npyruMu. KOHCTUTYIMOHHBIA TPUHIAT
B OTOM Cllydae 3BYYHT CIIIyIOIINM 00-
pas3oM: Bce, IPAMO HE TPEAyCMOTPEHHOE,
HE MOXKET IPUMEHSAThCA. Takasi HaBsA3uu-
BOCTb B «3a00Te» NpaBslleil BEPXyILIKH
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3aCTaBIISIeT JIIIb 33yMarhCs Haj Hedd-
(DEKTHBHOCTHIO JTaHHOW CHCTEMBI.

He Bcernma To, 4To peanusyercs: Bia-
CTBIO, SIBISIETCSI ITOJIE3HBIM JUIS O0IIEeCTBa.
A u30paHue BIACTH JUIS YIIPaBICHUS 00-
LIECTBOM SIBIISICTCSI JIMIIB JEJIOM CaMUX
rpaxaat. I109TOMy IIaBHBIM HPH3HAKOM
IUIsL OOIEeCTBA SIBISIETCS OCO3HAHUE JIeH-
CTBUTEIILHOCTH, OCBEOMIICHHOCTb B pe-
ANBHON CHUTYallMH U CaMOCTOSTEIbHOCTh
BBIOOpA IS YNYYIICHHUSI CBOETO COCTOSI-
HHSL.

BTopbIM myTeM BBIXOAA M3 KPH3HC-
HOTO COCTOSIHHSL SIBISIETCSI CTaHOBJICHHE
JIEMOKPaTHYECKOro ycTpoiicTBa. Takum
npumepom ciryxar Coenunennsie [ITarer
AMepuKH, KOTOpbIC NpU BbIXoAe U3 Be-
nmuko# nempeccnn 1929-1933 rr. mpemo-
CTaBIWIN CBOOONY KaK HKOHOMHYECKYIO
IUIs OOIIECTBEHHOCTH, TaK ¥ CBOOOLY IO~
JIUTHYECKYIO Ul TocynapcTBa. VIMEHHO
3/IeCh Hayalia peain30BbIBAThCS (YHKIIHS
rocygapcTBa — OTBETCTBEHHOCTh 3a JIO-
CTaTouHOE OOecredeHne 61aroCoCTOsHUS
rpaxaad. DTO BO3HHKJIO HE TOJNBKO M3
9KOHOMHUYECKHX OCHOB, HO H JJIEMEHTap-
HO JIMYHBIX, TAaKHX Kak CBOOOIa CIOBa,
cB00O/1a TIePEBIIKECHUSL.

Kak BHIMM, COCTOSHHE rOCYIapcTBa
3aBHCHT OT €r0 COCTABICHHs KaK TOTa-
JIUTAPHOTO MJIM JIEMOKPAaTHYECKOTO TO-
cynapcTBa. BiacTe MMeeT 3HauMTEeNbHOE
BIIMSIHAE HA MPAKTHYECKOE COCTOSHUE B
MIPABOBOM M SKOHOMHYECKOM aCHeKTax.

Cnucoxk MCNoJb30BaHHON JIMTepa-
TypBbI:

1. Paiizbepr B.A. CoBpemeHHBII
sKoHOMHYeckuid cioBapb / B.A. Paiis-
oepr, JL.II. Jlo3oBckwmii, E.b. Crapony6-
neBa. — 5-e u3., nepepad. u jgom. — M. :
NH®PA-M, 2007. — 495 c.

2. Slcun E.I'. Poccuiickas skOHOMMKA.
Vctoku n naHopama peIHOYHBIX peopM :

[kypc nekumii] / EI. Scun. — M. : TY
BIIID, 2002.

3. McKenzie, Richard, ed., 1984.
Constitutional Economics, Lexington,
Mass.

4. Koucrutyuiiina
[migpyunuk] / [ILJA.  bapentoiim,
TA. Tamxies, B.I. Jlaitcekuid,
B.A. May]. — M. : FOcriniandopm, 2006.

5. Xaitex ®@. MnnuBuayanusm u 3Ko-
HoMUueckuit mopsiok / . Xaitek. — M.,
2001.

€KOHOMIKa

~ LEGEA SI VIATA

|

3JIOYINOTPEBJIEHUME ITPABOM I1PHU
TPAHC®OPMALUNU IN'PAKKIAHCKHUX
IMPABOOTHOIIEHUM B I'PAKJIAHCKHE
IMPOLECCYAJIBHBIE 1 UCITOJTHUTEJIBHBIE
IMMPOUECCYAJIBHBIE OTHOLIEHUA

Aunexkcanap KY3HEILI,
COHCKaTellb
Kuesckoro ynusepcurera npasa
HanumonansHolt akaneMun HayK YKpauHbl

Summary
In the article research is analysed by the scientists of problem of abuse of material
and judicial rights. Possibility of abuse of rights and subject composition of such
abuses are shown during transformation of civil legal relationships in civil judicial and
executive-judicial legal relationships. The row of the suggestions sent to liquidation of

such abuses is brought in.

Key words: abuse of rights, civil legal relationships, civil judicial legal relationships,
executive-judicial legal relationships, chicanery, plaintiff, defendant, judge.

AHHOTAIUA
B craree amanmm3mpyercsi MCCIENOBaHHWE YYCHBIMH HPOOJIEMBI 3JI0yIOTpeOICHHS
MaTepUalbHBIMK M TPOLIECCYalbHBIMU MpaBaMu. [loka3aHbl BO3MOXKHOCTD 3JI0yMOTPE-
OJeHus TIpaBaMU M CYOBEKTHBIN COCTaB TaKWX 3JI0YMOTPEOICHUH MpH TpaHChopMauu
TPaYXKTAHCKUAX MPABOOTHOIICHUH B TPAXKITAHCKUAE TPOIECCYyalbHBIC U HCIIONTHUTEIBHO-
pollecCyalibHble MPaBOOTHOIICHUSI. BHECEHO psili MPeIOKEHMId, HalpaBICHHBIX Ha

JIMKBUJIALIO TaKUX 3H0yHOTpe6HCHHﬁ.

KnioueBble ciioBa: 31m0ymnorpebiaeHHEe MPaBOM, TPaKJAHCKHAE MPABOOTHOIICHHUS,
rpakJaHCKUE MpOLECcCyallbHble MPaBOOTHOILEHUS, UCIOIHUTEIbHO-NPOIECCyaIbHbIe
[IPaBOOTHOLIECHMS, IIIMKAaHA, UCTEL], OTBETUYHK, CY/Ibs.

ocTaHoBka mnpobaembl. IIpo-

OneMbl  370yHOTpeONeHnsT Kak
MaTepUaIbHbIMU, TaK U MIPOLECCyaIbHbI-
MU ITIPaBaMU CETOJHsA aKTHBHO HCCIENY-
I0TCSl KaK YKPAaMHCKHMH, TaK U 3apyOex-
HBIMH YYCHBIMH.

Tak, ykpaunckuii yuensrii . Po-
rad, MCCleysl UCTOPHIO Pa3BUTHs IIpaBa
@paHuuu, renaeT BBIBOABI O TOM, YTO,
B OTIMYME OT PUMCKOIO IIpaBa, KOTOpOe
SBJISETCS TIEPBOUCTOYHHKOM (hopMyIu-
POBKH NPHUHIIUIIA HEJIOIYCTHMOCTH 3JI0Y-
HnoTpeOIeHHs TPABOM, 3aKOHO/ATENILCTBO
T'epmanuu u llBelinapun NpuHsIO UACIO
37I0yNOTPEOICHHs TIPABOM 110 PUMCKOMY
npaBy. Bo @pannuu 3amper 310ynorpe-
OneHUsT IPaBOM HA 3aKOHOIATEIBHOM
ypoBHE OBLI O(UINATEHO 3aKpeIlieH
HE B YacCTHOM IIpaBe (IPa)KIaHCKOM), a
B IyOIMYHOM (KOHCTHTYLIMOHHOM) Ipa-
Be. Ilpu 3TOM ciieqyer 3aMeTuTh, 4ToO B
IpakJaHCKOM 3aKoHozaresbcTBe DpaH-
IIMM MPaBOBOH 3amper 3710ynoTpedieHus
[IPaBOM TaK U He cocTosics [1].

Jlpyrue ydeHble TakKe aHAJIU3UPYIOT
KaK BO3HMKHOBEHHE IIOHATHS <«3JIOYIIO-
TpeOieHne IPaBOM», TaK U €ro MOSBICHUE

B IIpaBe €BPOIEHUCKUX CTpaH [2], BKiIrovast
B TO BpeMmsl U Poccuiickyto ummneputo.

Leab crarbu. B crarbe u3y4eHsl
37I0yNOTPEOICHNST MPAaBOM TIPH  TPaHC-
(dopmaly rpaXkIaHCKUX MPaBOOTHOILLE-
HHUH B TPaXJAHCKHE IPOLECCyallbHbIE U
HCTIOJIHUTENBHBIE TIPOIECCyaIbHBIE OT-
HOIIICHUSL.

H3n0:xeHne OCHOBHOIO MaTrepHaJja.
B 3apyOexHOli TporiecCcyallbHONH Hayke
TaKKe MPU3HACTCS, YTO «HHU HAa HOPMATHB-
HOM, HM Ha KOHIIENTYaJIbHOM YPOBHE HET
00I1Iero mosxoza Uisl PereHus! mpooIeMbl
MpoLieCCyaNbHBIX HAPYIICHUH 1 BBEICHUE
3((}EeKTHBHBIX CaHKIMH 3a TaKoro poja
neiictBus» [3, c. 109]. To ecth, yueHble
IPE/INONAratoT, YTO €JMHCTBEHHBIM ITyTEM
pElLICHUs] COBPEMEHHBIX TPo0IIeM co 3I10-
yIOTpeOICHHEM MarepualbHbIMU U TIPO-
LIECCyaIbHBIMH TTPABaMU MOTYT CTaTh (-
(exrrBHbIe caHKIUK. C JTaHHBIM MHEHUEM
TPYIHO OJHO3HAYHO COIJIACHTBCS, IIO-
CKOIIBKY CAHKIIWS IOJDKHA Hamepen mpes-
YCMaTpHBaTh yCTAHOBJICHHBIC HETATHBHBIE
TIOCTIEICTBHS 32 TIPABOHAPYIICHNSI.

Poccmiicknii yuensiii B.A. Abomo-
HUH, UCCIeTys HEMEIKHH TIpakIaHCKUI



