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Summary

The article is dedicated to the mortgage bond — mortgage security, which gives its owner, the mortgage holder, both the right to
obtain a sum of money from the mortgager and the right to address for collecting mortgage property, unless the debtor fulfils his/
her liability. The possibilities of the mortgage bond (which appear during the refinancing of its owner’s activities by the attraction of
additional cash from other people) were defined.

Key words: mortgage bond, mortgage securities, hypothec, mortgage, refinancing.

AHHOTAIUSA

Crarbsi MOCBSIIEHA 3aKIaIHON — MITOTEIHOM IIEHHON Oymare, KOTopasi IPeIOCTABISIET PaBO e BIaJebIly — HIIOTEKOIePIKATE-
JII0 — Ha MOJyYeHHe ACHE)KHONW CyMMBI OT JTOJDKHHKA OJJHOBPEMEHHO C MPAaBOM OOpallleHHsl B3bICKAHUS Ha UIIOTEYHOE MMYIIECTBO B
CITydae HEMCITOTHEHMSI JOIDKHUKOM JICHEKHOTO 00s13aTeNTbcTBA. PaCKPBITEI BO3MOYKHOCTH 3aKJIaJHOH B peprHAHCHPOBAHUH JEATEIb-
HOCTH €€ BIIaJIeIblia MyTeM MPUBJICYCHHS JOMOTHUTEIBHBIX JCHEKHBIX CPEICTB OT APYTUX JIHII.

KitroueBble ci1oBa: 3akiiaiHasi, HIIOTEUHbIC LIECHHBIE OyMaru, UIoreka, peuHaHCHpOBaHHE.

]:[OCTaHOBKa npo6.aemsbl. Mmote-
Ka SIBISIETCS] OJJTHAM 13 Hanbosee
HAJCKHBIX M IIOTOMY BOCTPEOOBaHHBIX
croco0oB  obecnedeHus]  MCIIOTHEHUS
00513aTeNbCTB, AKTUBHO TMPUMEHSICMBIX
YYaCTHUKaMH JIOTOBOPHBIX TPABOOTHO-
mIeHUH — QU3MYECKUMU U FOPHIUYECKH-
M auuamu. MHTepec B yCTaHOBICHUH
UIOTEKH, C LIeJIbI0 00eCHeYeH sl UCIION-
HEeHUsI 0053aTeNbCTBA JJOJDKHHKOM, MMe-
eTcsl KaK y KPeIuTopa, TaK U JIOJKHUKA.

VHTepec NODKHMKA CBSI3aH C TEM,
YTO MIIOTEKA — 3TO 3aJIOT HEJBHKUMOIO
UMYIIECTBA, IPU KOTOPOM IOCJIEIHEe
OCTaeTcsi BO BJIAJACHUM M MOJIb30BAHUH
ero coOCTBEHHHKA — HIOTeKojarens (3a-
JIOrofiaTelsl), KOTOPBIM, Kak IpaBHJIO,
SIBJISICTCS JIOJDKHHK 110 OOECIICUYeHHOMY
unorexkoi oos3areabcTBy. COOTBETCTBEH-
HO, TIpH TIepe/iaye B UMOTEKY OIpe/esieH-
HOT'O HE/IBUYKMMOT'O HMYIIIECTBA TOJDKHHUK
HE JIMILICH BO3MOXKHOCTH B TEUCHHE CPOKa
JIOroBOpa 00 MIIOTEKE MOJIb30BATHCS JaH-
HBIM MMYILIECTBOM JIN0O mepenaTs ero B
apeH/Iy, YTO YacTO SIBJIAETCS PELIAIOIIUM
(axkTopoM JUIA HaJUIeKAlIero HCIOJHe-
HHSl JIOJDKHUKOM 00si3aTelIbcTBa, obecrie-
YEHHOT'O UTIOTEKOH.

Wnrepec kpeauropa oObsCHsSETCA
TEM, YTO NPU YCTAHOBJICHUU UIIOTEKH OH
[OJTy4YaeT HaJEKHBIII UCTOYHHK, 32 CUCT
KOTOPOTo Oy/yT YIOBJIETBOPEHBI €r0 Tpe-
6oBaHNs 00 NCIOIHEHUN JIOTOBOPA B CITy-
Yae HapyIICHHUS MOCIIEIHETO TOKHUKOM.

Hnoreka — 3aJ10T HEABHIKMMOTO HMY-
LIECTBA, TPEIOCTABIISISL UITOTEKOCpKATE-
JT10 (3aJI0TOAEPIKATEINIO) KaK KPEUTOPY TI0
00€eCIeueHHOMY HITOTEKOH 00s3aTelIbCTBY

MPaBO MOJIYYUTh UCIIOIHEHHE HAPYIIEHHO-
TO JIOJUKHUKOM JICHE)KHOTO 0053aTeIbCTBA
32 CYeT MIIOTEYHOTO MMYILECTBA MPEHMY-
IIECTBEHHO Nepe IPYTUMHU KPEAUTOPaMU
UTIOTEKOaTeNs (3aJI0rofaTeNis), sIBIsieTCs
3} (eKTHBHBIM CIIOCOOOM 3alIUTHI HApy-
IIEHHBIX NIPaB KPEIUTOPa B JOTOBOPHOM
oOs3atenseTBe. [Ipn 3akimoueHn 10roBo-
pa 00 HWIIOTEKe CTOMMOCTH HEIBIKHMOTO
MMYIIECTBA BCEIZa MPEBBIIIACT CyMMY
Jlo1Ta Mo 00eCIIeYeHHOMY UITOTEKOH 00s-
3aTeNbCTBY; HEIABWKHMOE HMMYIIECTBO
TIOJUTEXKUT 00s13aTeTbHOMY CTPaXxOBaHUIO,
COOCTBEHHUK HE MOXET €ro CHpsTaTh, 10-
TEPSATh U T. 1., 4TO TAPAHTUPYET KPEAUTOPY
Y/IOBJICTBOPEHHE €ro TpeOOBaHMIA B Cilyyae
HEUCIIPAaBHOCTH JOJKHUKA.

Mnorexka MoxeT OBITh yCTaHOBJIEHA
3aKOHOM, ZIOTOBOPOM, TI0 PEIICHHUIO Cy/a.
Ciyyan yCTaHOBJICHHSI MIIOTEKH CYAOM U
3aKOHOM BCTPEYAIOTCS JIOCTATOYHO PEJIKO.
Kak o0mee mpaBuio unoTeka ycTaHaBIN-
BaeTCs CONIAIIEHHEM KpPEAUTOpa M COoO-
CTBEHHHKA HEIBI)KHMOTO MIMYIIECTBA, T.
€. IMyTeM 3aKJIIOueHus] JOroBopa 00 uIo-
TEKe MKy UIIOTEKoAepsKaresneM (Kpean-
TOPOM) M HMITOTEKOJ[aTeseM (COOCTBEHHHU-
KOM HE/IBHKHMOTO NMYIIIECTBA).

B pesynbrare 3akirodeHHs WIOTEU-
HOT'O JIOrOBOpa y KPEIUTOpa KakK HIIoTe-
KOJICp)KaTellsi BO3HHMKAeT IpaBO 3ajora.
CornacHo 4. 1 cT. 572 I'pak1TaHCKOTO KO-
Jexca Ykpaunsl [1], npaBo 3amora — 3To
npaBo KpenuTopa (3ajioromepixaresisi) B
cllydae HEMCIIOJHEHMS JIOJDKHUKOM (3a-
norojareneM) o0s3aTenbcTBa, obecre-
YEHHOTO 3aJI0TOM, TOJYYHUTH Y/IOBJIETBO-
pEeHuE 3a CUeT 3aJI0KEHHOTO MMYIIECTBa

MIPEUMYIIECTBEHHO Iepe]] APyTHMH Kpe-
JMTOPaMH JTAHHOTO JIOJDKHUKA.

Hapsiny ¢ HHOTEYHBIM JOroBOPOM
paBa 3aJI0To/Iep KaTelIsi MOTYT YAO0CTOBE-
PATBCS 3aKIaTHOM.

Ileab crarbu — moka3aTb poiib 3a-
KJIaJHOW npH O(GOPMICHUHM HIIOTEKH H
PacKphITh €€ CoJepKaHKe KaK LIeHHOit Oy-
Maru, BbIJJaBA€MOM HIIOTEKOIEPIKATEITIO
Ha OCHOBaHUH UIIOTEYHOTO JIOTOBOPA, CO-
[JTACHO 3aKOHOJATENbCTBY YKPaHHBI.

W310:keHNe OCHOBHOIO MarepHaJjia
HccIeA0BaHusl. 3aKiajHas, COIIACHO
ct. 3 3akona Ykpaussl «O 1eHHBIX Oyma-
rax ¥ (OHIOBOM pBIHKE» [2], sIBISIETCS
UIOTEYHOH IeHHOU Oymaroii. B ommimuue
OT OCTJILHBIX UITOTEYHBIX LIEHHBIX OyMmar,
3aKia/iHas NpeJcTaBisieT co0oil Heamuc-
CHOHHYIO HMEHHYO 1IeHHY10 Oymary. OHa
BBIJIACTCS HAa MMS HIIOTEKOZIEpIKATEeNsl —
KpeauTopa 1o 00eCre4eHHOMY HIIOTEKOMH
JICHE)KHOMY 00s13aTeNIbCTBY, KOTOPBIN SIB-
JISIETCSI TIEPBBIM COOCTBEHHUKOM JIaHHOI
LIEHHOW Oymaru.

3aKOHOIATENTLCTBOM YKpPAWHBI I10JI0-
JKEHHsl O 3aKIaJHOW BBEACHBI 3aKOHOM
Vipauns! «O0 unorexe» ot 05.06.2003 .
[3]. Cormacho ct. 20 manHOTO 3aKOHA, 3a-
KJIaJ[Has — 9TO MIIOTEYHasl LicHHas Oymara,
yaocroBepsitolias 0e3ycIoBHOE IPaBo ee
COOCTBEHHUKA HA IOJIyYCHHE OT JIOJIK-
HHKa UCIIOJHEHUS [IPU YCJIIOBUH, YTO OHO
MOJUICKUT HCIIOJHEHHUIO B  JICHEXKHOU
dopme, a B ciryyae HEHCIOIHEHHS OCHOB-
HOro 00s3aTenbcTBA — MPaBO OOPATUTH
B3bICKAHUE Ha NMPEIMET UMOTeKH. B yu-
Teparype BEpHO yKa3bIBaeTCs, YTO Ha3Ha-
YeHHEe 3aKJIaIHOW COCTOMT B YCKOPEHUH
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00opoTa 3aJ0KEHHOIl HEIBIKHUMOCTH U
pacCIIUpEeHUH BO3MOXKHOCTH 3aJIOTO/Iep-
JKareass B CKOPEHIIEM yIOBJICTBOPCHUH
cBoux TpeboBanuii [4, c. 23].

CyIIHOCTh 3aKNIaJHON — Hapsay ¢
UIOTEYHBIM JIOTOBOPOM  YAOCTOBEPSTH
npasa 3anorozpepxkareins. Ilpu 3tom 3a-
KJIaJHas — Takas LieHHas Oymara, KoTopast
HOJATBEPXK/AET MPaBO COOCTBEHHMKA 3a-
KJIQJHOW Ha MNOJIy4eHHEe HCIIOJIHEHHUS MO
00513aTeNIbCTBY, 00ECIEYCHHOMY 3aJI0TOM
HEBIOKUMOCTH  (MIIOTEKOM), HCKITIOUH-
TEJILHO Ha OCHOBAHMU 3aKJIaaHOU Oe3 He-
00XOAMMOCTH MPEIOCTABIATh HHBIE J0-
Ka3areJbCTBa.

IIpy yCTaHOBJICHUM HMIIOTEKH OT JKe-
JIaHWS UIIOTEKO/ICPIKATEIIS 3aBUCUT, OYIyT
€ro MpaBa OCHOBBIBATHCS Ha HUIIOTCYHOM
JIoroBOpe MO0 Ha 3aKIAAHON. 3aKimiode-
HHE WIOTEYHOTO JOTOBOpA MPE/IICCTBY-
eT BbIJaue 3aKJaIHOH, OH odopmisieT
UIOTEKY, BO3HHKIIYIO 110 COIIALICHHIO
YYaCTHUKOB TPAXKJIAHCKHX OTHOLICHHH.
Cornacuo cr. 18 3akona Ykpaunsl «O0
UIIOTEKE», HIIOTEUHBIN JIOrOBOP 3aKIIIO-
4aeTcss B MUCbMEHHOH (opme M mose-
JKMT HOTapHAJIBHOMY  YIOCTOBEPEHHIO.
Ccbulka Ha BBIYCK 3aKIaJHOW WIH ee
OTCYTCTBHME Hapsily C COJCpKaHHEeM H
pa3MepoM  OCHOBHOTO — 0053aTelIbCTBa;
CPOKOM M TOPSIIKOM €ro BBIIIOJHEHUS
OIHCaHHUEM PEIMETa UITOTEKU SIBISIOTCS
CYILIECTBEHHBIMHU YCIOBHSMH HIIOTEYHOTO
JIOrOBOPA, U, COOTBETCTBEHHO, IIPH OTCYT-
CTBUH B UIIOTEYHOM JIOTOBOPE OHOTO U3
YKa3aHHBIX CYIIECTBEHHBIX YCIIOBHH OH
CUMTACTCS HE3aKIFOUCHHBIM.

Ecnit BBITYCK 3aKJIaJHOW HITOTEYHBIM
JIOTOBOPOM IIPETYCMOTPEH, TO TIOCIIE €€ BbI-
JIayd MCIIOJTHEHHE OCHOBHOTO 00s3aTeib-
CTBA U 00OpaIlleH!e B3bICKAHUS Ha IIPeIMeT
UIOTEKH MOXKET OBITh OCYILIECTBICHO TOMb-
KO Ha OCHOBaHUH TPeOOBaHMS COOCTBEHHH-
Kka 3aknagHoi. CortacHo 4. 3 cT. 20 3akoHa
Vipauubsl «O0 HIOTEKe», MPU Bbiade 3a-
KJIQJTHOM NPEKPaIaloTCs ACHEKHBIE 00513~
TEJIBCTBA JIOJDKHUKA IO JI0TOBOPY, 00YCII0B-
JIMBAIOLIEMY OCHOBHOE  00513aTeNIbCTBO,
U BO3HHKAIOT JICHEXKHBIC 0053aTC/IbCTBA
JIOJDKHUKA TI0 TIIATEXKY 10 3aKIIaTHOMU.

ITocre BbIIaYM 3aKITIaAHON U3MCHEHHUS
U JIOTIOJIHEHHSI B MITOTECYHBIH JOTOBOp U
JIOTOBOP, KOTOPBIM OOYCJIOBJICHO OCHOB-
HOE 00513aTeNIbCTBO, MOT'YT OBITH BHECCHBI
JMLIb 10CJIE aHHYJIUPOBAHUS 3aKJIaJHOH
Y BBIA4YM HOBOU 3aKanHoi (ct. 19 3ako-
Ha YkpauHsl «O0 UIIOTEKe» ).

CocrasisieTcs 3aKjaJHasi Ha OCHOBa-
HUM MIOTEYHOT'O JIOrOBOPA MIIOTEKOJaTe-

g

neM (ZOJDKHMKOM TI0 OCHOBHOMY 00s3a-
TEJILCTBY), @ B TEX CIydYasx, KOIjia HIoTe-
KOZATeNb — TPEThE JIUIO, TO TOCIEAHUM
BMECTE C JIOJDKHHKOM. 3aKiamHas IOJI-
JISKUT TOCYIapCTBEHHOH perucTpanumn
OTHOBPEMEHHO C IrOCYJapCTBEHHO peru-
cTparuel OTATOIIEHHST COOTBETCTBYIOIIIE-
IO HeBHKMMOTO MMYIIECTBA MUIIOTEKOI B
TocynapcTBeHHOM peecTpe BEIIHbIX IPaB
Ha HE/IBIJKMMOE MMYIIECTBO B IOPSJIKE,
MIPElyCMOTPEHHOM 3aKOHOM  YKpauHbI
«O rocynapcTBeHHON PEerucTpanuy Bell-
HBIX NIpaB Ha HEABH)KHUMOE HMMYILECTBO
u ux orsaromenuit» ot 01.07.2004 r. [5].
ITocne rocymapcTBeHHOW pETUCTpALIUH
WIOTEKH M PETUCTPAllUU BBIMYCKa 3a-
KJIQJIHOM OpUIMHAJl 3aKjIaJHOM Tmepe-
JTACTCSl MITOTEKOJEPIKATEII0, €CIH HHOM
TIOPSIIOK TIepeiadyl 3aKIaJHON HE Tpen-
YCMOTpPEH HITOTEYHBIM JIOTOBOPOM.
Taxum 00pa3oM, HEpBBIM COOCTBEH-
HUKOM 3aKJIQJHON SIBJISICTCSI KPEIUTOP Kak
JIAILIO0, IMEIOIIIEE CTATyC UITOTEKOePIKATEISt
B UIIOTEYHOM porosope. IIpu 3Tom ere B
Hayase npouwioro Bexka M. A. ITokposckuit
OTMEeYaJl, YTO LIUPKYJISIMS 3aJI0TOBBIX IIPaB
olieryaercsi, Korja NepBbIM JiepKaresieM
3aJI0rOBOIO CBHJICTENILCTBA SIBIISIETCS COO-
CTBEHHUK MMeHWUs [6, ¢. 217], HO Takast BO3-
MOYKHOCTb JICHCTBYIOLIMM YKPAHHCKUM 3a-
KOHOJIaTeJILCTBOM HE MPEelyCMOTpEHA.
3aksazHasi COCTABISETCS B MHCHMEH-
HOM (opme (JoKyMeHTapHO#H (opme) B
oxHOM dK3emIuIpe. Pukcanus mnpas, 3a-
KpEIUICHHBIX B UMEHHOHN JTNOO OpIepHOM
neHHOW Oymare B 0€310KyMEHTapHOM
(opme, BO3MOXKHA JIMIIH TOT/A, KOTIA 3TO
MIPEAYCMOTPEHO 3aKOHOM. 3aKoH YKpau-
HbI «O0 UMoTeKe», APyroii 3aKOH He TpeI-
YCMarpuBalOT TaKOW BO3MOKHOCTH JUIs
3aKIafHbIX. B nmTeparype ormeuaercs,
410 (pUKCALMA IPAB B 0€3/10KyMEHTapHOM
(bopme HEBO3MOXKHA U3 TAKHX LIEHHBIX Oy-
Mar, KaK BeKCells, YeKH, BApPAHThI, KOHO-
CaMEeHTBHI, 3aKiaaHbie [4, c. 26].
TpeboBanuss k Qopme OmaHka 3a-
KJIaJHOW ¥ ee BHELIHEMy BHYy YycCTa-
HOBJIeHbl HanuonanbHOI KoMuccueil 1o
LICHHBIM OymaraM ¥ (hPOHIOBOMY DPBIHKY
B [lonokennn o TpeOOBaHMAX K CTaH-
napTHo# (TunoBoit) ¢opme OnaHka 3a-
knagaoi [7]. Wrak, OnaHKW 3aKiagHBIX
nsrorasiauBarorcs dopmarom A4 (210 x
297 MM); UMEIOT CKBO3HYIO HyMEpaluio,
BBITTOJTHEHHYIO 3aIIUTHOW KpacKoH; WH-
JUBUAYaJIbHBIA KOMIIBIOTEPHBIM 1M3aiiH,
KOTOPBI HE HCIIOJIb3yeTCs MPH N3rOTOB-
JICHUM HWHBIX OJIAHKOB LIEHHBIX Oymar;
Ju1st OJTAaHKOB 3aKJIaHBIX, 00€CIEYEHHBIX
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HEJBHKUMBIM HMYILECTBOM, [IPUMECHSCT-
csl Kpacka roiy0oro 1Bera; Juisi OlaHKOB
3aKJIaJHbIX, OOCCIEYCHHBIX OOBEKTOM
HE3aBEPIICHHOTO CTPOUTEINIBCTBA, TIPHME-
HSeTCSl Kpacka po30BOro IBera (1. m. 2—5
[Tonmoxenus).

3aknmanHas Kak IieHHas Oymara co-
JICPIKHUT Psiji 00s3aTeIBHBIX PEKBH3HUTOB,
OOJIBIIMHCTBO KOTOPBIX COBIANAIOT C
00s3aTeIbHBIMHU CBEACHUSAMH HIIOTEYHOTO
JIOroBOpA.

Tak, 3akiajgHas BKIIOYaeT HauMe-
HOBaHME (MMS) HIIOTEKOAATelNsl, MECTO
€ro HaxOXJEeHUs (MECTO JKHUTEIbCTBA);
CBEJICHUS O NEPBOHAYAILHOM MIIOTEKO-
neprkarese; JaHHbIle 00 OCHOBHOM 00si-
3arenbCTBE (HOMEp, Jara J0roBopa, Me-
CTO €ro COCTaBJICHUS); HAUMCHOBaHHE
(uMs1), TOTHKHKKA, €CITH UITOTEKOIaTeIb —
TpPEThe JIMIO, MECTO €ro HaXOKICHHS
(MecCTO JKUTENbCTBA); CyMMY 00s3aTelb-
CTBa, OOCCIICYCHHOTO HIIOTEKOH, pas3-
Mep MPOLICHTOB, COCTABJISIOUINX IUIATY
3a MOJIb30BAHUE UYXKUMH JICHE)KHBIMH
CpPE/ICTBAMH, CPOK U HOPSAJOK HCIIOJIHE-
HHUsI OCHOBHOTO 00s3aTenbCcTBa; ONUca-
HHE IpeAMeTa MIIOTeKH, JOCTaTOYHOe
JUIS €ro MIACHTH(UKAIMU W/HUIH ero pe-
TUCTpAIMOHHbIE JaHHbIE, CIO0C00 00pa-
IIEHHs B3bICKAHUS HA NIPEIMET HIIOTEKH,
€CJIM OH IIPEAYCMOTPEH MIIOTEYHBIM JI0-
TOBOPOM; JIaHHBIE O HOTapHaJIbHOM YJO0-
CTOBEPEHUH J0roBopa 00 MIIOTEKE; JIaH-
HBIE O TOCYIAapCTBEHHOH pErucTpanuu
00peMeHEHHS HEABUKUMOTO UMYIIIECCTBA
UIOTEKOH; MOAMUCH HIIOTEKOJIATeNs U
JIOJDKHUKA, €CJIH WIIOTCKOJaTelNb SBIIS-
eTCS. TPEThUM JIUIOM (HMIOTEKOAATEb,
JOJDKHUK — FOPUAMYCCKUE JIMIA YIO-
CTOBEPSIFOT IMOANUCH YHOJIHOMOYEHHOTO
nuua nevarsro). C coracus UIOTEKoa-
TeJIs U MIIOTEKOJepIKaTelis B 3aKIaHYIO
MOT'YT OBITh BHECEHBI JIONOJIHUTEIbHBIC
CBEJICHUS, B YaCTHOCTH OTpakarolue
COZIep)KaHUEe OCHOBHOIO 00s53aTesIbCTBA
U MIIOTEYHOTO JI0TOBOPA.

Kpome Toro, B 3akianHoit 06s3aTesb-
HO YKa3bIBAIOTCS JIOTIOJIHUTEIbHBIC PEK-
BU3HTHI, TPHUCYIIHE TOJIBKO 3aKJIaJHOM:
MeTKa «3aKiajHas», cepus U HOMep 3a-
KJIQJHOM.

IMepeuncneHHble CBEICHUST HEOOXO-
JMMBI JUIs OCYIIECTBIICHUS MpaB 10 3a-
KJ1aHOH. OTCYyTCTBHE XOTS OBl OTHOTO W3
00s13aTeIbHBIX PEKBU3UTOB BIICYCT HEAICH-
CTBUTEILHOCTh 3aKJIaJHOH, a HalM4yKe
JIOTIOJTHUTEIIbHBIX CBEJICHUH HE BIUSET Ha
ee IOpUIMYECKYl cuity. JlomonHuTeb-
HbIE YCJIOBHS MMEIOT TaKoi e 00s3a-
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TEJBHBIN XapakTep Ul ee COOCTBEHHHKA,
KaK ¥ HEOOXOIMMBbIEe PEKBU3UTEIL.

3akmagHas HE MOXKET BBIIABATHCA,
€CIIN WIIOTEKOH O00eCIIeueHo JEeHEe)KHOe
00513aTeTBbCTBO, CyMMa JIONTa 110 KOTOPOMY
Ha MOMEHT 3aKJIFOUEHHMs UTIOTEYHOTO J0T0-
BOpa HE OIpE/IeNIeHa 1 KOTOPOE He coziep-
KUT KPUTEPHEB, MO3BOJISIONIMX OIpesie-
JIUTh 3TY CyMMY Ha KOHKPETHbIH MOMEHT.

3aknagHOW MpenocTaBisieTcs MpHo-
pHUTET Hepes OCHOBHBIM 00513aTeIbCTBOM,
00ecIeYeHHBIM 3aJ10TOM HEJABM)KUMOCTH,
U UIOTEYHBIM g0roBopoMm. [Ipu Hecoma-
JICHUH UX COJEPIKaHUs CIEAyeT PYKOBOJ-
CTBOBAaThCSl COAEPKAHMEM  3aKJIaJHOMH.
Hanpuwmep, ecnu B 3akiagHON yKa3aHO
HMMYIIECTBO B OOJNBIIEM KOJTHIECTBE, YEM
B MIIOTEYHOM JIOTOBOpPE, TO MHI0CCAT KaK
HOBBII COOCTBEHHHK 3aKJIQJHON TpHo0-
peTaeT mpaBo COIIACHO 3aKJaJHOM, a He
JIOTOBOPY 00 MIIOTEKe, eClH eMy He OBLIO
n3BecTHO 00 3TOM pacxokaeHud. [loio-
KEHUAMH 3aKJIaJHOH CIIeyeT PyKOBOJ-
CTBOBATHCS U B TOM CIIy4ae, Kora HHJ0C-
CaHT (MIIOTEKOAEPKATENb WM HEHepBbli
COOCTBEHHHUK 3aKJIaJHOW) 3HAI O PACXOXK-
JICHUH MEXJy YCIOBHUSAMU 3aKJIAJHON U
UIOTEYHBIM JIOTOBOPOM HJIM OCHOBHBIM
00513aTEIECTBOM.

Wnorexonarens 00s3aH yCTPaHUTh He-
COOTBETCTBHUE 3aKJIaJHOH OCHOBHOMY 005-
3aTeNIbCTBY M JIOTOBOPY 00 HITOTEKE IyTeM
BBIAYM HOBOM 3aKJIAJHOMU, IS YETO HIIO-
TEKOJeprKaTeIro He0OOX0MMO HEMEATICHHO
rmocine OOHapyXEHHs TaKOrO HECOOTBET-
CTBHS 00paTUThCA K Unorekonaremro. [lpu
BO3HMKHOBEHHH YOBITKOB, BBI3BAaHHBIX
pacXoXIeHWeM 3aKIaJHONW W yKa3aHHBIX
JIOKYMEHTOB, UITOTEKO/IATEIIb KaK COCTaBHU-
TeJb 3aKJIaJJHON HECET OTBETCTBEHHOCTH B
COOTBETCTBUHU C HOpMaMu IaBbl 51 ['pax-
JIAHCKOTO KOJIEKCAa YKPAHHBbI.

CoOCTBeHHUK  3aKJIaJHOW  BIIpaBe
OCHOBBIBaTh CBOM IIpaBa Ha 3aKJIaJHON
JIMLIb B CIIy4ae, KOrJa BCE JIMCTHI 3aKJIa/l-
HOM NPOHYMEPOBAHBI, CKPEIUICHBI Teya-
ThI0 HOTapuyca. Ha 3axianHoii HoTapuyc
OTMEUaeT BpeMs YO0CTOBEPEHHS HIIOTeU-
HOTO JIOTOBOPA, €r0 PEeTHUCTPALMOHHBII
HOMEp, HANMEHOBAaHHE TOCYJapCTBEHHOM
HOTapUaJIbHON KOHTOPSHI ((paMUInio, nms,
OTYECTBO YACTHOTO HOTapHyca, yIOCTO-
BEpUBIIETO HNOTEYHBIH JjoroBop). OT-
JeTTbHBIE JINCTHl 3aKJIaJHOW HE WMEIOT
IOPUINYECKOH CWIIBI M HE ITOPOXKAAIOT
KaKUX-I100 MpaB ULt UX COOCTBEHHHKA.

Peanuzanuss mnpaB 1no  3akiagHON
IpeJlyCMaTpUBaeT, YTO COOCTBEHHUK 3a-
KJIaJJHOU BIIpaBe TpeOOBaTh OT JIOJKHUKA

HCITOJIHEHUs 00S3aTeNbCTBa, 00eCIeueH-
HOTO WIIOTEKOH, B TOM YHCIIE ITyTE€M BHE-
CEHUsl IMPOMEKYTOUHbIX IuIarexei. IIpu
9TOM, €CJIH OCHOBHOE 00513aTeIILCTBO MO/~
JISKUT UCTIOJTHEHUIO YaCTSIMH, 3aKOH BO3-
Jaraet Ha COOCTBEHHHMKA 3aKJIaHON 00s1-
3aHHOCTH BBIIATh JIOJDKHUKY JIOKYMEHT,
HOATBEPXKIAIOLINI [OTyUeHUE IUIaTexa,
U BECTH yueT (peecTp) Iuiarexeid Mo 3a-
KJIaJIHOM, KOTOPBIIl 00513aH NPEeJOCTABUTh
JIOJDKHHUKY TIO ero TpeboBaHuio (4. 3 CT.
22 3akona Ykpaunsl «O0 UIIOTEKE»).

CoOCTBEHHUK 3aKjIaJHON, OCHOBBIBA-
sICb HAa HOpMax O 3aKJIaJHOW KaK IIEHHOM
Oymare, MOXET 10 HACTYIUICHHS CpOKa
UCIIONIHEHUSL  JTOJDKHUKOM  00si3aTellb-
CTBa MO 3aKIAQAHOM MHCIHONB30BAaTh €€
i pepuHaHCHpOBaHMS  COOCTBEHHOM
NIESITeTBHOCTH TyTeM MpPUBIICUEHHS J0-
MOJTHUTEBHBIX JEHEKHBIX CPEACTB OT
Ipyrux . PeduHancHpoBaHue MOKeT
OCYILIECTBISITECS. TaKHUMHU  Criocobamu,
Kak OT4UyXIeHue (Tpopmaxka) 3aKiaj-
HOI IyTeM COBEpILECHUS UHJOCCAMEHTA;
Npojiaka 3aKJIaJHOM ¢ 00sA3aTeIbCTBOM
o0OpaTHOro BBIKyNa (OIepauusi pero);
nepezaya 3aKJIaHo# B 3aj10r Juist obecrie-
YeHMsl MCHOJIHEHHs 0053aTeNIbCTB IIepes
JIPYTUMH KPEUTOPAMHU, SMUCCHS LIEHHBIX
oymar. Hanpumep, cornacho cr. 31 3axko-
Ha Ykpaunbl «O0 HIIOTEKe», 3aKIagHbIE
MOryT o0ecrieqnBarh BBIITYCK 3MHTEHTA-
MU — OaHKaMH 1 IpYTUMHU (PMHAHCOBBIMU
YUPEXKASHUSAMH UITOTEUHBIX OOMUranuii u
UTOTEYHBIX CePTH(UKATOB.

VY4uThIBast, YTO 3aKJIaaHAs SBISETCS
opzrepHOi IeHHOW Oymaroif, mepemada
IpaB M0 3aKJIAJHOH OCYIIECTBISIETCS HE
o TpaBwiIaM [ pakIaHCKOTO Kojekca
YKpauHbl, PEryJupyrolnuM LECCUI0, a C
MOMOIIBIO NIepeNaToYHOI HaanucH. B co-
OTBETCTBUU C 4. | cT. 25 3akoHa YKpauHbl
«OO0 unorekey, nepezada 3aKiIagHON 0Cy-
IIECTBIIACTCS IIyTEM COBEPILIECHUs HA Hel
JIMLOM, KOTOPOMY TIPHHAJUICKHUT 3aKJia/-
Hasi (MHAOCCAHTOM), MEPEeaTOYHON HaJl-
MUCH (MHAOCCaMEHTa) B TOJIb3Y APYTOro
nuna (MHI0CCaTa) U epeiadd OpUruHaza
3aKJIaJHOM.

3akoH YkpamHbl «O0 HIOTEKE» HC-
KITFO9aeT BO3MOXKHOCTH OTHOBPEMEHHOM
YCTYIKH TIpaB IO WIOTEYHOMY JOTOBOPY
U Tiepesiavn MpaB 10 3aKJIaJHON pa3HBIM
mnaMm. [pu Hamauy 3aKiiaiHOM yCcTymKa
MpaB 110 UIIOTEYHOMY JOTOBOpPY HE JOIY-
CKAeTCsl, yCTYIIKA IPU3HACTCS HUYTOXHOM.

Jns nmepenaun 3akiagHoOW mepena-
TOYHAsl HAAIUCh JIOJDKHA COAEPXKATh IOJI-
HOe UMs, ajpec (HU3MYECKOro JHIA HIN
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HaNMEHOBaHME, aJpec IOPUAUYECKOTO
JUIA, KOTOPOMY MepenaeTcsl 3aKiagHas,
U JO0JDKHA OBITH TOANHCAHA MPEKHUM
COOCTBEHHHKOM — TIEPBBIM HITOTEKOEp-
JKareneM JIN0O JIUIIOM, KOTOPOEe yKa3aHo
B IIpE/IBIAYIIEH MTepeaaTouHOi Ha{IICH.

INocnenytomuii  cCOOCTBEHHUK — 3a-
KJIaHOM TpHOOpeTaeT Bce MpaBa HOBO-
ro KpemuTopa IO JOrOBOPY, KOTOPBIM
00yCJIOBJIEHO OCHOBHOE 00s3aTebCTBO,
U TI0 MIOTEYHOMY JIOrOBOpY, Ha OCHOBa-
HHM KOTOpOro Oblia BbIJAHA 3aKJIaHas,
a mpaBa MPEABIAYLIEro COOCTBEHHHUKA
3aKJIaJHON KaK HUIlOTeKoAepkarens (mep-
BOTO KpenuTopa) mpekpamatorcsa. [Ipu
9TOM TIpaBa HIIOTEKOJEpIKaTelNsl MPHOO-
PETaloTCsl MHA0CCATOM C MOMEHTA IoCy-
JIApCTBEHHOM PErUCTpalMd CBEICHHUU O
nepesade 3axnagHoi B [ocymapcTBeHHOM
peecTpe BEIIHBIX NMPaB Ha HEABIKHMOE
nmymectBo. [Ipenpiaymuii coOCTBEHHUK
3aKJIaHON 10 TPeOOBaHMIO HOBOTO COO-
CTBEHHHKa 00s13aH TepeaTh HOBOMY C00-
CTBEHHHUKY JIOKYMEHTH M WH(OpMaIuro,
SIBJIAIOIIMECS BKHBIMU JJIS OCYIIIECTBIIC-
HUS TIPaB, COAEPKAIMXCS B 3aKJIaTHOM.

CoOCTBeHHHMK 3aKJIaHOH SIBIsIeTCA
3aKOHHBIM, €CIIM €ro IpaBa BbITEKAIOT
U3 TOCTeIHEH NepefaTouHOr HaIlmuch
U HENpPEepBIBHOTO psfa NepeaaTOYHBIX
Haanuced. HaxoxxneHue 3aknagaHoil He y
MIEPBOHAYAIILHOTO HUIIOTEKOACPXKATENs M
HE y JIUIA, Ha3BaHHOTO B INEPENATOYHOMN
HAJINCH, HE BIEYET AT JeprKaTens 3a-
KJIaTHON KaKUX-THOO MPaB, BHITEKAIOMINX
W3 3aKJTaJJHOM.

B orHOmIeHny 3amora 3aKiIagHON Kak
crocoba peduHAHCHpOBaHUS HEOOXO-
MO OTMETHTH ciexayromee. CoracHo
cT. 32 3akoHa Ykpaunsl «O0 unorexey,
UnoTexKozepxkarenb (COOCTBEHHUK 3a-
KJIQHOH) MMEeT TpaBO IPOU3BOAUTH
onepanuy ¢ 3aKiaJHbIMU Ui peduHaH-
CHPOBAaHUsT COOCTBEHHOH JEATEIbHOCTH
CaMOCTOSITEJIbHO MJIM C HPHUBJICYCHHUEM
CIEHAIN3UPOBAHHBIX (DUHAHCOBBIX y4-
peXIeHui.

Hanuuue 3akiiaHOl CBUAETENBCTBYET
00 obecrieyeHHH UIOTEKOi (T. €. 3aJI0roM
HEIBYKUMOCTH) OCHOBHOTO 00s3aTelnb-
ctBa. Mnorekonepkarensb (COOCTBEHHHK
3aKJIaHONH) MOXKET BBICTYITUTH JIOJDKHH-
KOM TT0 00SI3aTeNBCTBY, BHITEKAIOMIEMY W3
JIpyroil cIeiku. DTO BTOpOe 00s3aTelb-
CTBO M 00ECIIeYNBAETCS UITOTEKOIepIKaTe-
J1eM (COOCTBCHHUKOM 3aKJIaTHOM ) 3aJ710roM
3aKJIaJTHOM, KOTOpasi MepenaeTcs Mocie/-
HMM Kak 3aJIoroiatesieM KpeIuTopy BTO-
poro o0si3aTesbeTBa — 3aJOTOEPIKATEITIO
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3aknagHoi. Hampumep, Oamx «Hampa»
npenoctaBuin  kpemutr OO0  «llempoy,
KOTOpbIi B 00ECreYEeHHE HCIIOIHEHHS
00s13aHHOCTH TI0 BO3BpAaTy KpeauTa 3ajio-
KU HEBIKUMOE uMyIecTBo. COracHo
YCJIOBHSIM HIIOTEYHOTO JIOTOBOpa, OaHKy
«Hanpa» xak wunorexozeprkarento Oblia
Bbl1aHa 3aKuiagHast. [locnenHuit 3aKkmodm
¢ GaHKOM «ApKaJa» MEeKOAHKOBCKUH Kpe-
JUTHBIN JIOrOBOP, 10 KOTOPOMY SIBJISICTCS
3aemumkoM. ObecriedeHrneM BToporo o0si-
3aTeNbCTBA MOYKET BBICTYIHTB 3aKJIa/Has,
YTO MepenaeTcsi HUIOTEKoJepKareeM —
6anxom «Hanpa» kak 3anorozjarenem — 1o
JIOTOBOPY 3ajIora 3aJIOroJIepiKaTelio 3a-
KJIaJIHOU — OaHKy «ApKamay.

OO01mee mpaBUIIo IS 3a710Ta [IEHHBIX
Oymar npeaycMOTpeHO 3aKOHOM YKpauHbI
«O 3amore» ot 02.10.1992 . [8]. CoracHo
4. 3 ¢T. 5 manHOro 3akoHa, 3aJI0T IIEHHBIX
OyMar MOXXET OCYIIECTBISITHCS IIyTEM Tie-
penadu uxX 3aJ0To/IepyKaTeio I B JIETIO-
3UT HOTAPUAJIBHOH KOHTOPBI, YACTHOTO HO-
Tapuyca Jinbo OaHka. B oTHomeHnu xe 3a-
JIora 3aKJIaJHOH JEHCTBYET CleluaIbHOe
MpaBuilo, ycraHoBiieHHOe cT. 30 3akoHa
VYkpannsl «O0 UIOTEKe», B COOTBETCTBUH
C KOTOPBIM 3aJI0T 3aKJIaJHOH OCYIIECTBIIS-
eTcsl IyTeM COBEPILICHHS HHIOCCAMEHTa, B
KOTOPOM YKa3bIBa€TCsl, YTO 3aKJIaJHAs T1e-
penaercs TOJBKO B 3aJI0T, U WIICHTU(HUIIHU-
pyeTcsi 00eCIeyeHHOE 3aI0r0M 00513aTeIb-
ctBO. [Ipu 9TOM 3aKnaHas nepeaaeTcs Bo
BIIA/ICHHE 3aJIOTO/IePIKaTeIs.

Peamuzammst mpaB  3ayorojepikare-
TSl 3aKJIaTHOM KaK KpeauTopa BO BTO-
poM 00s13aTeNIbCTBE PH HEUCIIOIHCHUH
ero JOJDKHHKOM — HITOTEKOJepIKaTesieM
(COOCTBEHHUKOM 3aKJIQJHON) — OCYIIECT-
BIISICTCS ITyTE€M YCTYIKH HOCIEIHUM Kak
3aJ10roJaTesIeM 3aKIaaHON 3a10ro/eprKa-
TENI0 3aKJIaJHOH TpeOOBaHUS, KOTOpOE
BBITEKAeT W3 3AJIOKEHHON LIeHHO#l Oy-
Maru (3akjiagHoi) — MpaB COOCTBEHHHUKA
3aKJIaIHOH (T. €. mpaBa Ha MOJIy4eHHE OT
JOJDKHUKA HCIIOJHEHHS 110 OCHOBHOMY
00513aTeNIbCTBY, OOECIICYCHHOMY HIIOTE-
Koit). 3ayorozepxarenb 3aKIagHON Hpu-
obperaer mpaBo TpeOOBaTh B CyneOHOM
MOpsIIKe TIepeBojia Ha HEro mpaB coO-
CTBCHHHUKA 3aKJIaJIHOH B MOMCHT BO3HHK-
HOBCHHUSI ITpaBa 00pallieHHUsI B3bICKaHUS Ha
MIPeAMET 3ajiora — 3aKJIaJHyI0, COIIaCHO
HpaBuIIaM, NPEAyCMOTPEHHBIM cT. 23 3a-
koHa Ykpaunsl «O 3aore», Ui peanu3a-
I 3aJI0KEHHBIX HMYILECTBEHHbIX MPaB.

B ciiydae jxe HEHMCIIONHEHHS OCHOB-
HOTO 00s13aTeNIbCTBA JIOJDKHUKOM 3aJI0TO-
JiepXKaTellb 3aK/aJHON BIpaBe 0oOpaTHThH

B3BICKaHHE Ha MPEJMET UIIOTEKU U TAKUM
00pa3oM yIOBIETBOPHUTE CBOM TPEOOBAHUS
B nostHOM oObeme. [1pu aTom, ecnit cymma,
BEIPYUCHHAsT OT pealM3aly IpeaMeTa
WIIOTEKH, TPEBhIIIaeT TpeOoBaHMS 3ajlo-
roJeprKaressl 3aKJIaJHOHN, pa3sHMIA Tepe-
JaeTCs HIOTEKOo/arelito  (COOCTBEHHHKY
3aJI0)KCHHOTO HEAIBI)KMMOTO UMYIIECTBA).

3aknagHas MOXeT ObITh HpU3HAHA
CYJIOM HE/ICHCTBUTEIIBHOI B Cilydyae Hapy-
LIEHMs TOPSA/IKA ee BbIJauu JIN0O B CBSI3H
C yTparoii 3aKkJIaHOM.

B cnydae yTpathl 3aknagHON HUIoTe-
KOZIaTellb M JJOJDKHUK, €CJIM OH HE SIBIIS-
eTcsl MIIOTEKO/IaTeNIeM, BBIIAIOT TyOuKar
3aKJIaIHOM NPH YCIIOBUH, YTO JIULIO, KOTO-
poe TpelOyeT BbLIa4M IyOnuKara, MOXKET
JIOKa3aTh CBOE MPABO COOCTBEHHOCTH HA
YTPaueHHYIO 3aKJIAAHYIO IyTeM BOCIPO-
M3BEICHUSI BCEX MPEIbIAYIINX MHI0CCA-
MeHToB. OTKa3 HIToTeKoaaTess (JOJKHHU-
Ka) BBIJATh MyOJIHMKAT 3aKIaJHON MOXKET
ObITh OcrmopeH B cyae (cr. 27 3akoHa
Vkpannsl «O06 wumoreke»). Jlo perreHust
BOIIPOCA O TOM, KOMY IPHHA/JICKUT 3a-
KJIaJHast, 003aHHOE 110 Hel JIMIIO BIIpaBe
HE MCIOJHATH 00s3aTeIbCTBO, BHITEKAIO-
1iee 13 3aKJIa HoM.

IIpu npenbsBICHUM JOJKHUKY Tpe-
6oBaHMs1 00 UCIIOJIHEHUH OCHOBHOTO 0051~
3aTeNbCTBA B CBOIO T10JIb3Yy COOCTBEHHMK
3aKJIaHON 00sI3aH MPEIBSIBUTH IO TPEOO-
BaHUIO JOJDKHMKA OPUIMHAJT 3aKJIaHOH
0e3 ero neperady JOKHUKY.

3akmagHas — TOMUICKUT — Tepeaade
JOJDKHHUKY JHIIb B CIydae IOJIHOTO HC-
MOJTHEHUSI HUM OCHOBHOTO 00sI3aTellb-
cTBa. Haxoxnenwe 3axiagHol y JIOIIK-
HUKA MTOATBEPIKIACT UCIIOTHEHNUE OCHOB-
Horo 00s13aTenbeTBa (cT. 22 3akoHa Ykpa-
uHbl «O0 UIOTEKe») U, COOTBETCTBEHHO,
IIPeKpalieHUe HIIOTeKH, KOTOpas ycra-
HaBJMBaJach Ha CIy4ail BO3MOXXHOTO
HEHCIIOJIHEHUS JIOJDKHUKOM OCHOBHOTO
o0si3atenbeTBa. McnomHeHne OCHOBHOTO
00s13aTeNnbCTBA  BJICUET AHHYJIMPOBAHUE
3aKJIaJHOM IMyTeM MOCTaHOBKH Ha Hell op-
raHaMu, OCYIECTBUBLINMHU PETUCTPALIHIO
UIOTEKH, ITAMIIA KITOTALICHOY.

Vcnonnenne TpeTbUM IHIOM 00e-
CIEYCHHOTO HWIOTEKOH  00s3aTenbCTBa
BJICUET Iepefady eMy BcexX IpaB Io 3a-
kiagHoi. Takoe MO BIpase TpeOOBaTh
B Cy/1eOHOM TIOPSJIKE ITEPEeBOa MPaB, BBI-
TEKAIOIUX M3 3aKJIaJHOH, B TOM YHCIIE,
CBSI3aHHBIX C OOpaIlCHUEM B3bICKaHUS U
peanu3aluei npeMeTa UIoTeKu.

BoiBonbl. Takum 006pa3om, 3aKiiaaHas —
LeHHass Oymara, KOTOpas IpeJOCTaBIIsIeT
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COOCTBEHHMKY IPaBO Ha MOJyYeHUE yKa-
3aHHOH B HEU JAECHEKHOW CyMMBI B YKa3aH-
HBIA CTPOK OT YKA3aHHOTO JINIIA — JOJDKHH-
Ka — [I0 OCHOBHOMY 00SI3aT€IILCTBY M OHO-
BPEMEHHO CII0CO0 3aI|THI ATOTo TpaBa [9]
Ha CITyJaif HEUCIIOTHEHNS TIOCIIeTHAM 005~
3aTeNIbCTBA — OOPATUTH B3BICKAHUE Ha UITO-
TEYHOE WMYIIECTBO C HENBIO TONYYeHHUS
YKa3aHHOM B 3aKJ1aAHON ICHEKHON CyMMBIL.
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