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Summary

The article investigates the guarantees of the rights and freedoms of minors in
the application of preventive measures in the form of detention. It is proved that in
the selection of a preventive measure such as detention, there is a range of additional
guarantees concerning juveniles, which is implemented by introducing into the general
conditions the application of a preventive measure that is connected with minors psycho-
physiological development. As a result of the study, the conclusions offer their own list
of these additional warranties that are applied to minors.
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AHHOTaIUA

B crarpe uccnenytores rapaHTHu mpaB U cBOOO] HECOBEPIICHHOIICTHUX TP MPH-
MEHEHHUH MepbI PECEUCHNUs B BU/E COEpKaHus noj crpaxeil. OOOCHOBBIBACTCSI, YTO
B OTHOIICHUH HECOBEPIICHHOICTHHX, IPH N30paHUU UM MEpbI IIPECEYCHUs B BUJIE CO-
JIep>KaHus IO CTPaskeH, CYIIeCTBYET KOMIUIEKC JOMOTHUTEIBHBIX TapaHTHH, KOTOPHI
peanu3yercsi yTeM BHEIPCSHUs B OOIHME YCIOBUSI MPUMEHEHHS MEpPbl IPECCUCHUS B
BHUJIE COJep KaHMS TI0]T CTPaXkel 0COOCHHOCTEH ISl €ro IPUMEHEHNS, CBSI3aHHBIX C TICH-
X0-(hDU3HOTOTHYECKUM Pa3BUTHEM HECOBEpIEeHHOJIeTHEr0. Kak pe3ynbrar ucciemnona-
HUsI, B BBIBOJIAX MPE/UIOKEH COOCTBEHHBIN IepevYeHb ITHX JOMOIHUTEIbHBIX TAPAHTHA,

KOTOPBIC IPHUMEHSIFOTCSI K HECOBEPIIICHHOJICTHUM.
KimroueBble cj10Ba: HECOBEPIICHHOICTHHUM, Mepa IPECEUCHUs], COJCPIKAHUE I10JT
CTpaXkeil, rapaHTHH MPaB U CBOOO/] HECOBEPIICHHOIETHHX.

Problem statement. The data
generalization of courts of law of
the first instance and appellate courts (as
of 01. 06/01. 07. 2013) shows that 3 846
defendants, including 48 minors (persons
who have committed offenses in juvenile
age) were held in detention centers in
custody and were considered by the courts
for more than 6 months [1].

Moreover, according to the report
of the General Prosecutor of Ukraine
on the work of the prosecutor for 12
months in 2014 during the supervision of
compliance with the laws by bodies that
conduct investigative operations and pre-
trial investigation by prosecution where
the suspect, accused juvenile was found
16 times and the information of criminal
offenses was determined and included to
the record that had not been done before;
212 resolutions about terminating the
proceedings were canceled; 7 resolutions
about restoring the pre-trial investigation
were passed; 2095 written instructions
were given. 325 requests for the use of

detention as a preventive measure to
minors were sued to the court in 2014.
47 times the requests were denied by the
investigating judge [2].

The quantitative indicators are
relatively small, but the presence of at
least one statistic speaks of the need to
establish additional guarantees for minors
who have their own physiological and
psychological characteristics, typical age
level of life, etc. The results also show
that the order of detention application
to minors as a preventive measure is not
without its faults. That’s why the study
is relevant as far as it investigates the
guarantees of rights and freedoms during
the application of detention for juveniles.

Research condition. The research
of guarantees of human rights and
freedoms in the application of preventive
measure such as detention is found
in the works by V.G. Goncharenko,
YM. Groshev, O.V. Kaplin,
O.P. Kuchynska, E.D. Lukyanchykova,
V.T. Malyarenko, V.O. Popelyushka,



LEGEA SI VIATA

S.M.  Smokova, V.M. Tertyshnyk,
0.G. Shilo, M.E. Shumylo, O.G. Yanovska
and others. However the study of the
range of guarantees of minors rights and
freedoms in the application of a preventive
measure such as detention is absent.

The purpose of this article is to
establish a set of guarantees of rights and
freedoms of minors during the application
of detention to them.

Used methods and materials. The
article uses the statistical materials
of the Supreme Specialized Court of
Ukraine for Civil and Criminal Cases,
the General Prosecutor of Ukraine, the
Criminal Procedure Code of Ukraine,
the scientific portfolio by E.S. Berezina,
Y.M. Groshevyi, C.V. Mudretska, G.S.
Rusman, LV. Pilipenko, G.V. Popov,
V.Y. Tatsiy, O.V. Tsykova. This scientific
material was worked out using system-
structural, logic procedural, statistic and
comparative methods.

Main part of the article. The
scientists found out that the proceedings
in juvenile crime have significant features.
G.V. Mudretska and O.V. Tsykova
mention that the specific legal position in
society of people who have not attained
the age of majority dictates the need to
regulate the specific rules and procedures
for dealing with juvenile offenders at
all stages of the criminal process. The
proceedings peculiarities are determined
by the level of minor development, the
ability to really analyze current events,
etc. Because of the lack of experience,
heightened suggestibility the teenager is
not able to make full use of his rights to
pre-trial investigation, including the right
to protection in particular. This specificity
finds its legislative reflection in special
procedures. According to the authors,
the rules of proceedings in juvenile
crimes are aimed at providing additional
guarantees of complete, comprehensive
and objective investigation of the offence,
identifying the causes and conditions
of crime committing by juveniles, the
implementation of their procedural rights,
the use of reasonable and fair criminal
procedure measures of impact on minor,
taking into account the information about
his personality and crime [3, p. 141].

Taking into consideration the juvenile’s
age and psychological characteristics,
the important role of influence of the
environment and the formation of a child
character, the legislator has provided some

differences in juvenile justice, which
can be defined as a special approach to
the protection of their rights as well as
the range of circumstances which must
be necessarily established in criminal
proceedings [4, p. 669].

According to M.S. Strogovich
opinion, the first and main point during
the investigation and adjudication of
juvenile crimes is how to hold a process
and how to solve the case in order to have
the right impact on a juvenile offender
himself and direct him to the right way of
his study and work as well as to prevent
him from the negative impact of anti-
social elements [5, p. 474].

The above mentioned information and
the analysis of the rules of Chapter 38 of
the Criminal Procedure Code of Ukraine
(CPC) [6], which regulate juvenile
criminal proceedings show that there is
the existing set of guarantees of rights and
freedoms in the application of detention as
a preventive measure. We believe that this
range of additional guarantees is realized
by the implementation of a preventive
measure in the form of custody for its
application which are connected with a
minor psycho-physiological development.

In a letter of the Supreme Specialized
Court of Ukraine for Civil and Criminal
Cases of July 18th, 2013 states that the
investigating judge, the court of law
must bear in mind that detention should
be applied to minors only in exceptional
cases, as a last resort, with determining
the shortest detention period and ensuring
periodic review of the grounds for its
application or extension at short intervals
of time (ECHR Decision of October 28th,
1998 in the case «Assenov and others
against Bulgaria»). Implementing the
regulations of p. 5 ch. 5 199 of CPC, the
investigating judge and the court of law
in accordance with p. 3 ch. 331 of CPC
should take into account that after the
expiry of a certain period of time (the term
of a prior approval) the mere existence
of a reasonable suspicion is no longer a
reason for deprivation of liberty, that’s
why the judicial authorities are to cite
other reasons for further detention in their
judgment, considering the possibility of
choosing alternative precautions (ECHR
Decision of January 20th, 2011 in the
case «Prokopenko against Ukrainey)
(paragraph 3 p. 6) [7].

As it follows from the foregoing,
the use of ECHR judgments in matters
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of the minor rights and freedoms during
a preventive measure application in
the form of detention is necessary.
L.V. Pylypenko also emphasizes on
the need of international standards
application. According to the author,
if a preventive measure of detention is
applied to a minor, we should take into
account the international experience.
Chapter 37 paragraph d of Convention on
the Rights of the Child states that every
child deprived of liberty should have the
right to a prompt access to legal and other
appropriate assistance, as well as the right
to challenge the legality of the deprivation
of liberty in a court or other competent,
independent and impartial authority, and
the right to making prompt decisions by
them on any proceedings [8, p. 114].

A similar opinion is expressed by
G.V. Popov. The author notes that
prosecutors, especially those with little
experience, in order to optimize the
protection of minor’s rights should
systematically study analytical materials
and newsletters on violations of human
rights and freedoms in applying precautions
to them, jurisprudence on these issues and
foreign experience [9, p. 273].

These international standards that are
guarantees of minors rights and freedoms
in the application of preventive measures
such as detention is found in the Universal
Declaration of Human Rights; Convention
on Human Rights; International Covenant
on Civil and Political Rights; Convention
for the Protection of Human Rights
and Fundamental Freedoms; UNO
Standard Minimum Rules relating to the
Administration of Juvenile Justice («The
Beijing Rules»); Convention on the
Rights of the Child; Code of principles
for the protection of all persons subjected
to detention or imprisonment in any way;
Convention on the Rights of the Child;
UNO Rules for the Protection of Juveniles
Deprived of their Liberty; Resolution of
the Committee of Ministers of the Council
of Europe (65) 11 «Custody»; Declaration
on the Protection of All Persons from
torture and other cruel, inhuman or
degrading treatment or punishment.

Except of detention, to the persons
aged from 11 to 14 years another
measure can be applied — placing in
distribution centers. According to G.V.
Mudretska and O.V. Tsykova special
precaution applies to the suspect or
accused juvenile who committed
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socially dangerous act after reaching
the age of eleven, but before reaching
the age of criminal responsibility.
Instead of custody as a preventive
measure such person may be placed in
distribution center, on the condition that
the criminal law supposes punishment
by imprisonment for more than 5 years
for committing the action he/she is
suspected/accused of. In all other cases
the investigating judge, the court of
law have no right to make decisions on
its application and is to choose softer
precaution. The term of holding a
person in distribution center, despite the
equal of the detention order of choosing,
the cancellation or continuation of such
an event is much smaller and is 30 days
(hence, the term and its continuation of
application is 30 days, not two months,
as in case of detention) [3, p. 142].
Application of this legal mechanism is
a manifestation of a special treatment to
a person because of his age and other
characteristics connected with it.

However, regardless of the humane
content standards of CPC of Ukraine on
the use of preventive measures such as
detention of juveniles and guarantees
of their rights and freedoms while its
application, it is obvious that there are
grounds for use, especially the probability
of risks, form the basis for a decision on
custody of the minor.

G.S. Rusman notes that in deciding
on the selection of a preventive measure
of detention for juvenile defendant,
the court considered the following
circumstances: 1) negative personality
characteristics of a minor (minor is
cruel, aggressive, deceitful, cunning,
resourceful by nature, complaints about
his behavior are repeatedly received
from neighbors and other residents);
2) deliberate crime, committing a large
number of crimes in a relatively short
period of time; 3) minor tendency to
commit crimes, misdemeanors; 4) the
availability of outstanding convictions,
committing the crime during the
probationary period, during conditional
release from punishment, responsibilities
entrusted by the previous verdict are not
complied; 5) the minor was registered
with the Commission on Minors, was
led to a special school of closed type, or
placed in temporary centers for minors;
6) there is reason to believe that a minor
can escape from pre-trial investigation

and trial; 7) the minor works and learns
nowhere or systematically miss classes,
has no socially useful occupations;
8) abuses alcohol, takes drugs, toxic
substances, or is in psychiatrist register;
survey on the grounds of custody
selection as a preventive measure;
9) single-parent, dysfunctional family
(child is brought up only by one parent,
the other is eliminated, the child is brought
up by a grandmother, aunt and parents
are deprived of parental rights), lack of
control from parents, lack of influence
of parents and caregivers on minors;
10) lack of permanent residence of a
minor, minor normadism; 11) parents’
alcohol abusing, absence of work or other
fixed occupations («I was stealing, since
there was no way to earn for a livingy);
12) failure to appear in court (this fact is
prevalent in the selection of the measure
during the proceedings) [10, p. 63].

O.S. Byeryezina says that to
the exceptional circumstances of a
considered preventive measure on a
juvenile that has committed a felony, it
is advisable to include a minor extension
of unlawful conduct, disobeying lawful
demands of law enforcement, loss of
control by parents or guardians. These
circumstances, in author’s opinion, should
also be mentioned in the resolution of
the application [11, p. 57] (a preventive
measure — Y. TS.).

Accordingly, the peculiarities of
guarantees of the rights and freedoms for
juveniles which are predicted by the current
CPC of Ukraine are progressive, the social
characteristics of juveniles are taken into
account and directed both to meet the
needs of their development and to meet the
objectives of criminal proceedings.

Guarantees of the rights and freedoms
in the application of detention for juveniles
are allocated in a separate chapter of CPC
of Ukraine and they are about juveniles,
except other conditions, the grounds for
a preventive measure application in the
form of detention are specified.

Conclusions. As to the minor there
are the following features of a preventive
measure application in the form of
detention, which are additional warranties
of its procedural status:

1. To justify suspicion as a ground
for a preventive measure application to
a minor in the form of detention, it is
necessary to find out the circumstances
which are in Ch. 485 of CPC of Ukraine
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as those to be established in the criminal
proceedings against juveniles.

2. The possibility of selection in a
separate proceeding criminal proceedings
against a minor, during the preliminary
investigation, if the juvenile is suspected
in committing a criminal offense together
with an adult.

3. In order to justify suspicion and state
the probability of risks, it is necessary to
conduct a comprehensive psychological and
psychiatric and psychological examination
of a suspect or the accused juvenile in
accordance with Ch. 486 of CPC of Ukraine.

4. In justifying the probability of
risks, as grounds for a preventive measure
application in the form of detention we
should find out the living conditions and
education of the suspect or accused minor
that are in Ch. 487 of CPC of Ukraine.

5. Mandatory participation of a
defense counsel and the possibility
of parallel involvement of the legal
representative of the suspect or accused.

6. The possibility of legal
representative of a suspect, accused minor
to participate in criminal proceedings,
along with the obligatory participation of
a defense counsel.

7. The preventive measure application
is possible only while taking into account
the age, psychological characteristics and
occupation.

8. Detention can be applied to a minor
only if he is suspected or accused of
committing a felony or treason, under the
condition that applying other preventive
measures will not ensure the prevention
of risks referred to in Ch. 177 of CPC of
Ukraine.

9. The parents of a minor or a person
acting on their behalf must be immediately
informed about detention.
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MNPOBJIEMA OINIPEJAEJIEHUA
AIMUHUCTPATUBHO-ITPABOBOI'O CTATYCA
HAIIMOHAJIBHOI'O ATEHTCTBA YKPAUHBI
IO BOITPOCAM I'OCYJIAPCTBEHHOM
CJIY/XKBbbI

Huna JIIOABKOBA,
acTIHpaHT KaeIpbl TOCyJapCTBEHHO-TTPABOBHIX JANCIUILINH,
IOPUINYECKOTO (haKybTeTa
XapbKOBCKOT0 HallMOHaAbHOro yHUBepcutera umenu B.H. Kapasuna

Summary
Research of central executive authorities of Ukraine has very importance now.
Today Ukraine gets in way of reforming of all set of government bodies which main goal
consists in creation of effective system of executive authorities. Still the state demands
radical transformations in structural and organizational activity of executive authorities.
The central executive authorities with special status are new group of bodies in system
of central executive authorities with which creation there were many questions which
are still insufficiently studied by legal science. Determination of administrative legal
status, and also allocation of problems and a way of their decision, will help to achieve
effective work of data of bodies, sufficient level of standard security and professional
level of activity.
Key words: administrative legal status, executive authorities, National agency of
Ukraine concerning public service, special status.

AHHOTaUUSs

HccnenoBanue HEHTpaIbHBIX OPraHOB UCIIOJIHUTEIBHOM BIaCTH YKpauHbI B HACTO-
sIee BpeMsi IMEET BechbMa BakHOE 3HadeHue. CerogHs YKpawHa CTOWT Ha MyTH pe-
(hopMupOBaHUs BCEil COBOKYITHOCTH FOCYIapPCTBEHHBIX OPraHOB, IJIABHAS LIEJIb KOTOPOi
3aKJII0YAETCS B CO31aHUU JEHCTBEHHON CUCTEMBbI OPraHOB UCIIOJIHUTENBHON BiIacTH. J{o
CHUX TOp TOCYIApCTBO TpeOyeT pajKadbHBIX MPEOOpPa30BAHUN B CTPYKTYpPHO-OpPTaHHU-
3allMOHHON J1eATeIbHOCTA OPraHOB MCIIOJHHUTEIbHOM BiacTH. LIeHTpanbHble OpraHbl
HCTIOJTHUTEEHON BJIACTH CO CIICIMAIBGHBIM CTaTyCOM SIBJISIIOTCSI HOBOM TPYIIIION opra-
HOB B CHCTEME [IEHTPAJIbHBIX OPTaHOB UCIIOIHUTEIFHON BIACTH, C CO3IaHIUEM KOTOPBIX
BO3HHUKJIO MHOTO BOIIPOCOB, KOTOPbIE €Ile HEJOCTaTOUHO M3YyYEHBI NIPABOBOM HayKOM.
Omnpenenenne aJIMHHACTPATHBHO-TTPABOBOTO CTATycCa, a TAK)Ke BBIJEIICHNE MTPoOIeM 1
MyTH UX PEIICHHs, TOMOTYT J0OUThCs (G PEKTUBHON pabOThl JAHHBIX OPraHOB, HOCTA-
TOYHOTO YpPOBHSI HOPMATUBHOI 00ECHEYSHHOCTH M MPO(ECCHOHAIBLHOTO YPOBHS Jes-
TEJIBLHOCTH.

KuoueBble ¢J10Ba: aIMUHUCTPATHUBHO-TIPABOBOM CTaTyc, OpraHbl HCIIOTHUTEIHHON
BiacTH, HalmoHaapHOE areHTCTBO YKpPAWHBI 110 BOIIPOCAM TOCYIapCTBEHHOMN CITy)KOBI,
CIIEIUANILHBIN CTATyC.

HO B PE3YJIbTAaTC 3TOr0 LCHTPAJIbHLIE Op-
raHbl HUCIOJHUTEIBHONW BIIACTH Havalld
OTACIATHCA OT 00BEKTHBHOM peajibHOCTU

IIOCTa]—lOBKa npodiembl. Bo-
NIPOC  yKPEIJIeHUsI IPaBOBOTO

rocymapctBa M CO3JaHHMEC Ka4y€CTBCHHO

HOBOTO 00IIecTBa, B KOTOPOM OymyT ra-
PAaHTHPOBAHbI M 3AIIUIICHBI O0IIEYEITO-
BEUECKHE IIEHHOCTH — JTO IVIaBHAS LeJb
VKpauHbl C MEPBBIX JICT €€ CYIIECTBOBA-
Husl. VI3BEeCTHO, 4TO 0c000€ MecTo B To-
CyIapcTBe TPHHAUICKHUT [EHTPATbHBIM
OpraHaM HCIIOJHUTEIEHOH BIIACTH, a C
(opMupOBaHHEM U Pa3BUTHEM YKpPaWHEI
KaK CyBepPEHHOTO M HE3aBHCHMOTO, IeMO-
KPaTHYECKOro, COLMAIBHOTO U MPAaBOBO-
r0 roCyIapcTBa 9TH OpPraHbl MOCTOSIHHO
MEHSUTUCh, MEIIasi BBIMOMHATH (YHKIUH
JpPYT JAPYTY, YTO MPUBOAMIO K Hedhbek-
THBHOMY HX (YHKIHOHHpOBaHHUIO. VIMeH-

U TIEPeCTald BBIIOIHATH OOIIECTBEHHO
OJIC3HbIE 3a/1a4H.

Jnst perynupoBaHusi y3Konpoduiib-
HBIX U BaXHBIX MpoOJeM Hamiero ooiie-
cTBa OBUIM CO3/IaHbI LIEHTPAJIbHbIE Opra-
HBl WCIOJIHUTENBHON BIACTH CO CIELH-
QIBHBIM CTaTyCcOM, U UMEHHO OJiaromaps
aJIMHHUCTPATUBHBIM peopMaM, KOTOpbIC
OCYIISCTBISIIOT ~ ACHCTBYIOIEe IPaBH-
TeNnbCTBO BMecTe ¢ llpesupentom Ykpa-
WHBI, OHN cTanu Oosee d()(PEKTHBHBIMIL.
[losTOMy mHpPOBOAMTCS ONTHUMHU3ALMS W
CUCTeMaTH3anus JesTeIbHOCTH BCEX HC-
MOJIHUTEIIBHBIX OPIaHOB B YKpauHe.



