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MPABOBAS IPUPOJA HEJEMCTBUTEJBHBIX BPAKOB
1O 3BAKOHOJAATEJIBCTBY YKPAUHBI

Jlapuca KOBTYHOBA,

aJIBOKAT, 3aBeyIOIIUI IOPUINYECKON KOHCYJIbTaluen
Jlenmnckoro pariora AO «XapbpKoBcKkasi 00JIaCTHAST KOJUICTHS aJIBOKATOBY

Summary

The article sets out the legal nature of the nullity of marriage under the family legislation of Ukraine. The main point of view which
has become as the base of marriage nature is related to legal mens’ and womens’ status between whom it is concluded. Author makes
a conclusion that invalid marriages set out as individual legal persons’ statuses between whom they are concluded. The basis of their
originating is a tort. The composition of this tort depends on marriage conditions which are broken.

Key words: marriage, conditions of marriage, invalid marriage, marriage that is recognized by a court to be invalid, marriage that

may be deemed invalid by a court, family law of Ukraine, individual legal status offense.

AHHOTaIHSA

B crarbe ycTaHaBiIMBaeTCs MpaBOBast IPUPO/a HEACHCTBUTEIBHBIX OPAKOB M0 CEMEITHOMY 3aKOHOATEIbCTBY YKpanHbl. OCHOBOM
JUISl yCTAHOBJIEHHS! MX IPABOBOM MPHUPOJIBI TOCIYKUJI B3IV Ha IIPABOBYIO MPUPOLY Opaka Kak Ha IPAaBOBOW CTAaTyC KEHIIMHBI U
MY’KYHHBI, MEK/ly KOTOPBIMH OH 3aKJIFOY€H. ABTOPOM JIETIA€TCsl BBIBOJ, YTO HEJICHCTBUTEINIbHbBIE OpaKky — 3TO MHAUBU/yaJIbHbIE ITPABO-
BbI€ CTaTyChl JIMI, MEXKIY KOTOPBIMH OHH 3aKioueHbl. OCHOBaHMEM X BO3HUKHOBEHHUs SBIAIOTCA IpaBoHapyiieHus. CocTaB Takoro
IIPAaBOHAPYLIEHHs 3aBUCHUT OT TOTO, KAKWE HMEHHO YCJIOBUS BCTYIUICHHS B OpaK ObLIM HAapyIIEHbI P €ro 3aKII0YEHHH.

KuroueBblie ciioBa: Opak, ycioBus 3aKiIroueHus Opaka, HeleHCTBUTEbHBIHN Opak, Opak, KOTOPBIil IPU3HACTCS CY/IOM HEJeHCTBU-
TEJIbHBIM, OpaK, KOTOPbI MOJKET ObITh NPU3HAH CY/IOM HEACHCTBUTEIBHBIM, CEMEHHOE 3aKOHOATEIbCTBO YKPAUHbI, WHIMBU/Iyallb-

HBIIl IPaBOBOIi CTaTyC, MPaBOHAPYIIEHHE.

HOCTaHOBKa npodiaemsl. Hop-
MBI, KOTOPbIE PEryJIUPYIOT IOpsi-
JIOK, OCHOBAHUS U TOCIECTBHS TPU3HA-
HUs Opaka HeJeHCTBUTENIBHBIM, COCTaB-
JIIOT OTJCJIBHBIM MHCTUTYT CEMEHHOro
npaBa YKpauHbl. 3a MOCIETHHUE TObI STOT
HWHCTUTYT IPETepIIeN HeMaJIo I3MEHEHUH.
B CewmeiiHoM kojiekce YKpauHBbI (fanee —
CK VkpauHbl), KOTOpBIii ObUI IPHHAT B
2002 romy, MOSBIIINCH HEKOTOPHIE HOBEII-
Bl OTHOCHTENIFHO TIOpSIKA, OCHOBAHUIL
U TOCJICCTBUI NMPU3HaHUA Opaka Henei-
CTBUTEJIBbHBIM. B uacTHOCTH, B HEro ObLIM
BKJIIOUEHbI TPU PA3IMYHbIC KaTeropuw,
KOTOPBIE OTIPEAEISAIOT TAKOE IPABOBOE SB-
JICHUEe, KaK HeJeHCTBUTENBHOCTh Opaka:
1) Opak, KOTOpBId SIBISIETCS HENSHCTBU-
tenbHbIM (cT. 39 CK Ykpaunsi); 2) Opak,
KOTOPBIN MMPU3HAETCS HEACHCTBUTENBHBIM
o pemrenuio cyna (ct. 40 CK Ykpaunsi);
3) 6pax, KOTOpBIIf MOKET OBITH HMPU3HAH
HEJICHCTBUTEIBHBIM TI0 PEIICHUIO CyAa
(ct. 41 CK Ykpaussr).

Hcxonst U3 JOTUKHM YKPAaWHCKOTO 3a-
KOHOZATENs], B 3aBHCUMOCTH OT TOTO, Ka-
KH€ UMEHHO yCJIOBUS BCTYIUIEHUS B Opak
HapylIeHbl, Opak SBISETCS HEeIeHCTBU-
TEJIHBIM B CHIIy camoro (akra ero 3a-
KJIFOYEHHS C HApyLIEHHEM 3TUX YCIOBHUH
WIN, KPOME HapyLIEHHUs yCTaHOBJICHHBIX
3aKOHOM YCJIOBHH, HEOOXOAUMO CyaeOHOe
npu3HaHue Opaka HeAEHCTBUTEIIBHBIM.

VKa3aHHbIE 3aKOHOZATENIbHBIE  I10-
JIO)KEHUsI BO3OOHOBWIJIM JIABHUH CIIOP O
MPaBOBOM MpPHUPOAE HEACHCTBUTEIBHBIX

OpaxoB, MOCKOJBKY KaTerOpHH, KOTOPHIE
coxepkarcst B neiictBytomem CK Vipa-
UHBI, TOJIKYIOTCS HEOIHO3HAYHO U HET
enMHo00pa3us NpH NPUMEHEHHH HOPM
MHCTUTYTa HEJICHCTBUTEIBHOCTH Opaka
CyIaMH.

Hcxonst U3 BbIICH3IOKEHHBIX 00CTO-
ATENBbCTB, HEJIbI0 TaHHOH CTaTbW SIBIIS-
eTcsl ONpEeAENCHHEe IPABOBO HPUPOJIBI
OTJENBbHBIX BHJOB HEICHCTBUTEIHLHOIO
Opaxka.

IIpu ycraHoBieHMM NpPaBOBOU IpHU-
POABI HECHCTBUTEIBHBIX OPAKOB C TOMO-
IIBI0 HCTOPUKO-CPABHUTEIHHOTO METOIa
OBUTM WCCIIEIOBAHbI B3MVISAABI YUCHBIX Ha
MpaBOBYIO Mpupony Opaka. CpaBHHATENb-
HO-TIPAaBOBOW METOJI CTaJI CPEJICTBOM JUIS
OTIPEIeTICHNST MeCTa HEIeHCTBUTEIEHBIX
OpakoB B cHCTEME HOPHIMYECKUX (aK-
TOB CEMEHHOro npaBa YKpauHbl. AHaINU3
CEeMEHHOro M TIpaXkIaHCKOIO 3aKOHOJa-
TENIbCTBA YKpaHHbI, KOTOPOE PEryInpyer
HOPSANOK 3aKIIo4eHHss Opaka, YCJIOBHS,
OCHOBAHUS ¥ TIOPS/I0K TIPU3HAHUS €r0 He-
JICUCTBUTENBHBIM, ObLI IPOBE/ICH C TOMO-
IIbI0 OOIEHAYYHBIX ¥ CIEIUATbHO-IOPH-
JUUECKUX METOZIOB.

TIpu paborte Hanx crarbeil ObUTH HC-
MOJTB30BAaHBl  HOPMBI  JICHCTBYIOIETO
I'paxkmanckoro kxomexca Ykpamusl u CK
VYKpauHsl, pabOTBl POCCHUMCKHX YYECHBIX
(M.A. Tlokposcroro, K.J[. Kasenuna),
yueHbIX coBerckoro mepmona (B.A. Ps-
cenuena, B.®. Maciosa, A.A. I[lymknHa,
E.A.Tlocce, T.A. ®agneesoii, B.U. Jlaru-

mHa, C.M. PeytoBa u apyrux), a Takxke
COBPEMEHHBIX YKPAUHCKUX M POCCUICKIX
yuensix (1.B. XKnnnnkosoit, 3.B. Pomos-
ckoir, M.B. AHrtokonbckor, S1.B. HoBo-
xauxoit, F0.C. Yeponoro, A.M. Heuae-
Boif, O.®0. CkakyH u APYTUX).

[IpaBoBas mpupona HeaelcTBUTENb-
HOro Opaka He MOJy4YWsa JOCTaTOYHOIO
HCCIIEZIOBaHUS B HAYYHOU JTUTEeparype 1o
ceMeitHOMy mpaBy. B cemeitHo-1ipaBoBOit
JUTEpaType B MOCIeHee BpeMs: BO30OHO-
BHJICSI CIIOP OTHOCHUTEIBHO TOTO, MOKHO
JIM OTOXKJECTBIATh HENEHCTBUTEIbHBIN
Opak Kak CeMEHHO-IIPaBOBOM MHCTHUTYT C
WHCTUTYTOM HEICHCTBUTEIBHBIX CIETIOK
B rpakJanckoM mpase. I1o aTomy moBomy
B JIUTEpAType CYIIECTBYIOT JIBE IIPOTHBO-
MTOJIOKHBIE TOYKH 3PESHUSL.

OpHa Tpynma y4eHBIX CYHTAeT, 4To,
«IpU3HABasl COIVIALLICHHUE O 3aKIHOUCHUU
Opaka Tpa)XIaHCKO-TIPAaBOBOW CIEIIKOH,
HEOOXOJMMO YCIJIOBUSI JCHCTBHUTEIIBHO-
cti Opaka paccMaTpuBaTh C TEX XKe I0-
3ULINM, YTO M ICHCTBUTEIBHOCTD CACIOK
[1,¢.125;2,¢c.273; 13, c. 99].

[IpOTHBOMONOKHONH TOYKH 3pEHUS
npunepxkuBanacek M.B. JKununkoBa, ko-
TOpasi CYUTAET, YTO TOCKOIBKY «3aKOH
HE 3aKpeIuisieT JOTOBOPHOH MPHUPOJIBI
Opaka», To B3NS Ha HEJCHCTBUTEIBHBIN
Opak Kak Ha HEICHCTBUTENBHYIO CHET-
Ky TIPOTHBOPEYHT IOPUANIECCKON JIOTHKE
[19,c. 125].

Uro0Bl 3aHATH Ty WM HHYIO ITO3H-
[IUI0, HEOOXOIMMO WCCIIEN0BATh IPaBO-
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BYIO [IPUPOJY HEICHCTBUTEILHOTO Opaka
U J1aTh €T0 ONpe/ieNeHHE.

B cemeliHo-nipaBOBOM  MTEpaType
BCTPEUAIOTCSl PA3IHYHBIE OMpEIeICHHS
HeneicTBuTenbpHOrO Opaka [12, ¢. 12; 16,
c. 146], Ho "amie Bcero oH paccMarpuBa-
eTcsl 4epe3 HOHATHE «Opak», U M0ITOMY
JIaTh OIpEJeNICHNe HEeIEHCTBUTEIBHOTO
Opaxka HEBO3MOXXHO 0€3 BbIABJIEHHS €ro
COOTHOIIEHHS C STUM TIOHATHEM.

YueHble-IOpUCTHI B pa3HbIe BpeMeHa
JIaBaJId OIPE/ICIICHUE ITOMY IOHSATHIO B
3aBHCUMOCTH OT OCOOCHHOCTEH COBpe-
MEHHOTO ISl HUX MPABOBOTO MHCTHUTYTA
Opaka. BoOJBLUIMHCTBO YYEHBIX-IOPUCTOB
TPaJAUIMOHHO OIpesesieT OpaK Kak «3a-
KJIFOUYCHHBIII B YCTQHOBJICHHOM IOpSIKE
¢ cobmroneHreM TpeOOBaHMN 3aKOHA JO-
OpOBONBHBIN M PaBHONPABHBIN, B MPUH-
[IUIIe TIOKU3HEHHBIH COI03 CBOOOIHBIX
MY)KYUHBI ¥ JKCHIMHBI, HaNpPaBJICHHbIN
Ha CO3JaHHE CEMbH, ITOPOXKIAIOIINN Yy
HHUX B3aUMHBIC TIpaBa M OOSM3aHHOCTHY
[4, c. 32; 14, c. 67; 15, c. 96; 16, c. 146;
17, c. 72; 18, c. 44; 21, c. 64; 22, c. 66].
Snpom GoNbLIIMHCTBA ONPE/EICHHUHN B~
eTcsl OHMMaHKue Opaka Kak corio3a *eH-
IIMHBI U MY)KYHHBI.

JleranbHoe ompernenenue Opaxa, Ko-
Topoe coxepxurcs B cT. 21 CK Vkpaun-
HbI, TAK)KE OCHOBBIBACTCS HA NOHUMAHUU
Opaka Kak CeMEHHOT0 co3d KEHIIMHBI 1
MY’K4HHBI, 3aPETUCTPUPOBAHHOTO B Opra-
HE TOCYJapCTBEHHOH PErHCTpaIy aKTOB
TPaKJAHCKOTO COCTOSTHHSI.

DTHUMOIIOTHS CIIOBA «COI03» B COOT-
BETCTBUU C TOJKOBBIM CIIOBAapeM IOHU-
MaeTcid KaK «mecHoe eOUuHCMeE0, C6A3b
OMOeNbHBIX AUY» WIN «coerauienue O
Kkaxou-mbo obweu yenuy» [10, c. 751].
Takum 00pa3oM, MOHATHE «COMO3» SBIIS-
€TCsl HEOIHO3HAYHBIM M MOXKET HCIOJb-
30BaThCsl Kak /g yKa3aHWS Ha CBA3b
MEXJly ONpPEIEICHHbIMH JIMIIAMH, KOTO-
pas He MMeeT JOrOBOPHOTO Xapakrepa,
TaK M A yKa3aHHS HA TO, YTO MEKIY
JIULAMH CYLIECTBYIOT JIOTOBOPHBIE OTHO-
meHnsi. FIMEHHO 3TO 0OCTOSITENBCTBO U
CIOCOOCTBYET TOMY, YTO CPEOH YUEHBIX
HET EJWHCTBA B3IISOB OTHOCHTEIHHO
TOTO, UMEET JI Opak JOTOBOPHYIO IPH-
poxy wim HeT. B coBeTckoil U coBpeMeH-
HOW TIPaBOBOHM JOKTpPHHE IpeodiiafaeT
B3IVII Ha Opak Kak Ha CBs3b, KOTOpas He
HMMeeT IOTOBOPHOTO Xapakrepa [18, c. 44;
21, c. 64].

Opnako emie co BpeMmeH [IpeBHero
Puma pacnpocmpanunuce 63214061 Ha
6pax xkax Ha 002060p. JlaHHBIA TOIXOX

ObUT IpPEeXIE BCEro CBSI3aH C TEM, 4YTO
NIPaBOBOMY pPeryIHpoBaHHIO B Pume mon-
Beprajach TOJIBKO OTAETbHAS cepa Opad-
HBIX OTHOLICHHH, WX [HMBHJIMCTHYCCKAS
CTOPOHA, MX HPABCTBEHHASI M CaKpaJbHAast
(mproOIenue K ceMeiHOMY KyJIBTY) 00-
JTaCTH BIIOJIHE CIPABEUTUBO OCTAaBIICHBI
3a mpenenamu npasa [1, c. 109].

VYuenue o Opake Kak J0roBope CTallo
pacupocTpansaThes B Ykpaune B XIX B.
[6, c. 32].

HexotopeiMu  y4eHBIMH 6pak pac-
CMaTPHUBACTCS KAK CHeYUAIbHblll Npaso-
6oti cmamyc nmuu [8, ¢. 9; 11, c. 181]. Taxk,
S1.B. HoBoxarkas onpenenser ctaTyc cy-
MIPYTOB KaK pPa3HOBUAHOCTH CIELHUAIBHO-
IO IIPaBOBOTO CTATyca, KOTOPHIM BKJIIOYA-
€T B ce0sI COBOKYITHOCTh CTaTyCHBIX (00-
IUX) CyOBEKTHBHBIX TpaB M 00sS3aHHO-
CTel, MPeIOCTaBICHHBIX JIUIIaM, KOTOPBIE
HaXOJISATCS B 3apeTUCTPHPOBAHHOM Opake,
3aKpeIisieT MX IPaBOBOE ITOJIOKEHHE C
TOYKH 3PEHUS] PAaBEHCTBA MPaB M 00sI3aH-
HOCTEH, NPEeJOCTAaBICHHBIX B OOIIECTBE,

NpeAyCMOTPEHHBIX 3aKOHOAATCJIILCTBOM
u rapaHTUPOBAHHBIX TOCyAapCTBOM
[9, c. 48].

CuurtaeMm, 4To B3I Ha Opak Kak Ha
MIPaBOBOM cTaTyc JKEHIIMHBI U MY>K4H-
HBl 3aCIy’KHBaeT BHHUMAaHUS, MOCKOJIBKY
CYNpPYyTH  COCTABISIIOT ~ ONPEACIICHHYIO
COLMANIBHYIO TpPYMNIy, HMX OTHOIICHHS
HUMEIOT OoJiee-MeHee MPOJOIKUTENIbHBIH
XapakTep, ¢ MOMEHTa PETrHCTPaIiy Opaka
OHHM IIPHOOPETAIOT ONPEIETICHHBIN 00beM
JUYHBIX HEHMYIIECTBEHHBIX W HMYIIe-
CTBEHHBIX TpaB M 00s3aHHOCTEH, KOTO-
pBIe, KaK IPaBIIIO, yCTAaHOBJICHBI 3aKOHOM
W BIUSIIOT Ha JIpyrue MPaBOOTHOIICHUS,
Y4aCTHUKAaMH KOTOPBIX OHU SIBIISTFOTCSI.

Cuuras, uyTo Opak sBIAETCA CIELH-
albHBIM TPAaBOBBIM CTaTyCOM JIUII, KO-
TOpBIE €r0 3aKIIIOUUIIU, MOXKHO CHAEIaTh
MIPEABAPUTENBHBIN BBIBOA, O TOM, 4YTO
JIMLA, KOTOPbIE 3aKIIO4YMIN Opak ¢ Hapy-
LIEHUEM YCTAHOBJIEHHBIX 3aKOHOM YCJO-
BUH, TOXKE MPHOOPETAIOT OIMpeAeIeHHbII
CTaTyc, HO OH HECKOJBKO OTIMYAETCSI OT
CYIIPY>KECKOTO.

Jlate ompeneneHne TakoMy MpaBO-
BOMY SIBIICHUIO? KaK HEICHCTBUTEIBHBIN
Opak MOXKHO 4epe3 ero NpaBoBBIE TPH-
3HAKH, K KOTOPBIM MO’KHO OTHECTH:

1. Heoeticmeumenvhuiii 6pax — 5mo
npasoeol cmamyc auy, 6 OMHOUCHUU
KOMOpbIX OH AGIACMCS Heelcmeumenb-
HblM. DTOT CTaTyC XapaKTepH3yeTcsl Ha-
JIMYUEM y JIUNA KaK OTAENBHBIX CeMei-
HBIX IpaB U 00A3aHHOCTEH, TaK M I'pax-
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JTAHCKHX, B KOTOPbIE TPAaHC(HOPMHUPYIOTCS
ceMeifHbIe BCIIE/ICTBUE NPH3HAHUS Opaka
HEJENCTBUTEIILHBIM.

2. Heoeticmeumenvuwiti Opax — smo
unousuUAyanbublll npagosoli cmamyc. VIu-
UBHIYANbHBIA CTaTyC JIMIA OMNpeNels-
eTCsI B IUTEpaType 10 TEOPUH IIpaBa Kak
CTaTyC JMla KaKk WHAWBHIYYMa, KOTOPbIN
COCTABIISCT NEPCOHU(UIIUPOBAHHbBIE IIPa-
Ba M 0053aHHOCTH B X KOHKPETHBIX, PH-
POIHBIX M TNPHOOPETEHHBIX CIIOCOOHO-
CTAX M OCOOCHHOCTSX, OTJIMYAETCS II0J-
BIJKHOCTBIO: U3MEHSETCS B COOTBETCTBHU
C TeMH U3MEHEHUSIMHU, KOTOPBIE ITPOUCXO-
AT B ku3HH yenoBeka [20, c. 381]. He-
JIEHCTBUTENBHBIN Opak SBISETCS WHIU-
BUJIyaJIbHBIM CTaTyCOM JIMIIA, TIOCKOJIBKY
OH 3aBUCHUT OT KOHKPETHBIX MPAaBOOTHO-
LICHUH, KOTOPBIC CIIOKUIIUCH HA MOMEHT
AQHHYJIMPOBAHMS aKTOBOU 3aIicH o Opaxe
opranom PAT'C.

3. Heoeticmeumenvbhwiii 6pax Kax uH-
OUBUOYANLHBII NPABOBOT CINATNYC BO3HU-
Kaem HAa OCHOBAHUU HOPUOUHECKO20 CO-
cmasa, OCHOGHBIM 371eMEHMOM KOMOPO20
ABNACMCA NPABOHAPYUIEHULE.

BpauHble MpaBOOTHOIICHUS BO3HUKA-
0T Ha OCHOBAaHWHM COBOKYIHOCTH IOpH-
JUYecKuX (akToB, TO €CTh HA OCHOBAHUH
OIIPE/ICNICHHOTO FOPUJIMYECKOTO0 COCTAaBa.
Kak m3BectHo, OpadHble HMpPaBOOTHOIIE-
HHSI BOSHUKAIOT BCJIC/ICTBUE JIOCTHIKCHHS
OpavHOro Bo3pacra JIMLAMH, KOTOPBIC 3a-
KIIFOYaloT Opak, WX BOJICU3BSABICHUS Ha
BCTYIUICHHE B Opak M perucTparun Opaxa
B opranax PAI'C [3, c. 34; 21, c. 54]. Ta-
KUM 00pa3oM, JIeHCTBUTEIBHOCTh Opaka
3aBUCUT OT HAIMYHS TE€X FOPUIHYCCKHUX
(haKkTOB, KOTOpbIC SBIAIOTCS YCIOBUSAMHU
3aKJIIOUeHUsT Opaka M OTCYTCTBHS TeX
IOpUINYECKUX (DaKTOB, KOTOPBIE MPErsT-
CTBYIOT JKEHIIMHE ¥ MY>KUYMHE 3aKIIOUUTh
Opak Mexzy coboit. Jpyrumu ciioBamu,
Ha MOMEHT 3aKJIIOYeHHUs Opaka Iopuanye-
CKHI COCTaB, KOTOPBIN SIBJISICTCS OCHOBA-
HHEM BO3HMKHOBEHMSI Opa4yHOro craryca,
JIOJDKEH COJIepKaTh BCE HEOOXOIMMBbIC
AIIEMEHTBI: JIOCTHKEHHE JIMLAMH, KOTO-
pBIE 3aKIII0UaroT Opak, OpadHOro BO3pac-
Ta, CBOOOZHOE MX COTNIacHe Ha 3aKIIoue-
Hue Opaxa, peructpanusi Opaka B opraHe
PAT'C; n He noymkeH cozmepKaTh JTHITHAX
JJIEMEHTOB: OJNM3KHX CTENeHeH pOjCTBa
WM OTHOIICHUI YCBIHOBJICHHS MEXIY
JKCHILMHOW U MY>KYMHOH, HepacTOprHy-
TOoro Opaka, HeIeecrOCOOHOCTb OIHOrO
u3 OylyluX CyIpyros, OTCYTCTBHE Ha-
MEpEHHs CO37aTh CEeMbl0, HEOCBEIIOM-
JICHHOCTh OJIHOrO W3 Opadylomuxcs o
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TSDKEN0H O0Ne3H: Apyroro mwin 0oJe3HH,
OMACHOM yIsi IPyroro M3 CYHpyroB M HX
[TOTOMKOB.

Takum oOpazoM, ocHogamuamu 603-
HUKHOBEHUST HeOelCmeumensHo2o 6paxa
AGNAEMCA IOPUOUNECKULL COCMAB, 8 KOMO-
pblll 6X0051M: @) npagonapyuieHue 8 guoe
Hecobmooenus 1106020 Ycao8us 3aKiio-
uenus Opaka unu 3aKauenue opaka npu
HAnuuuU Kako2o-1ubo npensamcmeus,; 6)
peaucmpayus 6 opeane PAI'C.

[paBoHapylIeHHE KaK 3JIEMEHT I0pH-
JIMYECKOT0 COCTaBa, KOTOPBIH CIIY)KUT
OCHOBAaHMEM BO3HHUKHOBEHHS IPABOOT-
HOIIEHUI HeEHCTBUTENBLHOTO Opaka, sB-
JISIETCSI FOPUINUECKUM (DAKTOM, KOTOPOMY
JIOJDKHBI OBITH HPHCYIIN BCE HEOOXOMIH-
MbI€ IPU3HAKH.

Ilpu3HakaMud cocTaBa IPaBOHAPY-
LICHUS SBISIIOTCS 00bekm, 00beKmueHdsl
CMopona, cyovekm u cyoveKmusHas Cmo-
POHa.

Obvekmom  npagonapyuieHus. SiBIs-
10TCs OOIECTBEHHbIE OTHOIICHHUS, OXpa-
HSEMBbIE TIPABOM, KOTOPBIM IPUYMHSETCS
Bpen. BcenencrBue 3axiouenus Opaxa
BO3HHUKAIOT OpauHble oTHOmeHHs. OHH
JIOCTaTOYHO PA3HOOOPA3HBI U OXPAHSIOT-
s HEe TOJILKO HOPMaMM CEMEHHOTO 1paBa,
HO U HOPMaMH rpakaHcKoro npasa. Crie-
JIOBaTEJIbHO, OOBEKTOM MPAaBOHAPYLICHHS
IPU  3aKJIIOYCHUHM HENCHCTBUTEIHEHOTO
Opaka sIBJISIOTCS HE TOJILKO CEMEHHBIE OT-
HOIICHHUS, HO ¥ TPaKAAHCKUE. DTO MOTYT
OBITH OTHOIIEHHUSI COOCTBEHHOCTH, 00s13a-
TEJILCTBCHHBIC OTHOLICHHS, OTHOILICHUS
OTHOCHTEIIBHO MpaBa Ha UMsl, Ha YeCTh U
JIOCTOUHCTBO, OXPaHy 3[0POBbS, THIHYIO
HETIPUKOCHOBEHHOCTb, IPaBa Ha CEMbIO U
TOMy TIo100HOE.

Obvexmusnylo  cmopoHy TpaBOHa-
PYIICHHUS COCTABIISAIOT TE€ AIEMEHTHI IPO-
THUBOIPABHOI'O IIOBE/ICHUS, KOTOpPBIE Xa-
PaKTEpHU3YIOT €ro KaK ONpPEe/IeNICHHBIH aKT
BHEIIHETO IPOSBICHUS B OOBEKTUBHON
nericrBuTenbHOCTH. K 00s13aTelbHBIM €€
MPU3HAKaM OTHOCHUTCSl HPOTHBOIPABHOE
JIesiHUE, BPEHbIC MOCIIEICTBHUS TPOTUBO-
[IPABHOTO JEsSHHS, a TaKKe MPUYUHHAS
CBSI3b MEXY JACSHHEM U €ro BPEAHBIMH
MOCIIC/ICTBUSIMH.

Ilpn  HepnelicTBuTenpHOCTH  Opaxa
MIPOTHBOIIPABHOE TIOBEACHHE MOXET BbI-
paxkaTbCsi Kak B MPOTHBOIPABHOM JICH-
CTBHH, TaK U B IPOTHUBONPABHOM Oe3zeii-
CTBHH.

IporuBonpaBHble aeiicTBUSA CyOBEK-
TOB TNpPAaBOHAPYLICHUs B Cllydae Helei-
CTBUTEJIBHOIO Opaka MOTYT COCTOSTH B

3aKIIIOUCHUU OpaKa C JTMIIOM, KOTOPOE Ofi-
HOBPEMEHHO HAXOAWTCSI B APYIOM 3ape-
THCTPUPOBAHHOM Opake, MeXy JINIaMH,
KOTOpBIE SIBISIOTCS POJICTBEHHHKAMH 10
NpSMOH JIMHUH, a TaKKe MEXKTY POTHBI-
MH OpaToM ¥ CEeCTpOii, ¢ JIMIIOM, KOTOPOE
NpU3HaHO HeneecrnocoOHbIM. [IpoTHBo-
npaBHOE Oe3zeiicTBHE 3aKITI0YaeTCst B CO-
KPBITUH JIMLIOM CBOETO CEMEHHOro I0JI0-
JKEHHS WM COCTOSTHUS 3[I0POBBSI.

CrenylomuM 3J€MEHTOM O00bek-
TUBHOW  CTOPOHBI  IIPAaBOHAPYILCHHS
SBISIOTCS €r0 BpE/IHBIE IOCIEICTBUS.
Tlpu HeneiicTBUTENbHOCTH Opaka Takue
MOCIEICTBUS MOTYT OBITh KaK HMYIIe-
CTBEHHOTO, TaK U HEUMYIIECTBEHHOTO
xapakrepa. Bpex moxer ObITh mpHuu-
HEH ¥ UMYIIECTBY JINIA, U €T0 XU3HH, U
€r0 3I0pOBBIO, U IPYTUM HEMaTepHab-
HBIM Oyaram. B omHmX ciydasx Takoi
ymepd MOXEeT HUMETh SKOHOMHYECKHIl
(meHeXXHBI) SKBUBAJICHT, a B JPYTUX
Takoil DSKBUBAJEHT JOBOJBHO TPYIHO
YCTAaHOBUTD.

IIpuuuHnTeNns Bpela OTBEYAaeT He
3a mr000W NMpUYMHEHHBIH UM Bpex. OT-
CYTCTBHE NPUYMHHOI CBSA3M HCKJIIOYAET
OTBETCTBEHHOCTH NMPUYMHUTENS, TAK KaK
03HAYaeT, YTO BPEJ SBISAETCS CIICICTBU-
€M He ero MPOTHBOIIPABHOIO MOBEJICHNUS,
a BBI3BAH JICHCTBUSIMH JPYTHX MPHYUH.
IIpuunHHas CBA3b NpeacTaBiIseT co0oi
CBSI3b MEXy SIBICHUSIMH, KOTOpas 00b-
eKTHBHO cymiecTByeT. OfHako, Kak OT-
medaer A.H. HeuaeBa, wuccnemoBanus
NPUYNHHON CBSI3M  «IPUMEHUTENTHHO K
chepe, perymupyemMoil  3aKOHOIATEIb-
CTBOM O OpaKe M CeMbe, OTIIMYAETCS] 0CO-
00¥ TPYAHOCTBIO TIIAaBHBIM 00pa3oM u3-3a
pa3pbiBa BO BPEMEHH MEXIy MOMEHTOM
COBEpILICHUsS NPABOHAPYIIEHUS M Bpe-
MEHEM HACTYIUICHUS HeOIaronpusTHBIX
nocneacTBui. <...> OnHAKO KaKIbli pas,
KOIZla COBEpLIAeTCs IpaBOHApYIICHHUE,
NPUYMHHAS CBSA3b MKy OCHOBHBIMH €TI0
KOMITIOHEHTaMH CyIIecTByeT. B mpotus-
HOM Clly4ae HeJb3s TOBOPUTb, YTO JaH-
HOE JIMILIO SIBIISICTCS TPABOHAPYLIIUTEIEM)
[7,c. 127-128].

CrnenoBaresnbHO, MEXKAY TOBEICHU-
€M JINI], KOTOpBIC 3aKII0YaloT Opax 0e3
coOmrofieHnst TpeOOBaHUN EHCTBYFOIIIE-
TO 3aKOHOJATENbCTBA, W HETaTHBHBIMHU
MOCTIENCTBUSIMH, KOTOPbIE HACTYIHIH
BCJIC/ICTBHE WX IPOTUBOIPABHBIX JICH-
cTBUil wim Oe3neiicTBuA, 00s3aTEIbHO
JIOJIKHA OBITh IIPUYUHHAS CBA3b.

Cybvekmom  npasonapyuwienus.  sB-
JsleTCA JIMLO, COBEpILMBIIEE HpPaBOHA-

pywenne. Takumu CyObeKTaMH HpHU
HEJCHUCTBUTEIILHOM Opake MOryT ObITh
(bu3nyeckue JMI@, He3aBUCHMO OT CTe-
MCHH UX JIeeCOCOOHOCTH, KOTOPBIE J0-
CTHUIIIM OpauyHOTO BO3PACTa MM KOTOPBIM
peLIeHHEM Cy/a MPEeI0CTaBICHO MTPABO Ha
Opax.

Cybvekmusnas cmopoHa npasona-
pyuienus PacKpPbIBAET INCHUXUYECKOE OT-
HOIIEHHE CyOBEeKTa K COBEPILICHHOMY Jie-
SIHUIO M €TO IOCJIEICTBUSM, HallpaBlIcH-
HOCTb BOJIM TpaBoHapyuurens. Jluna,
KOTOPBIE 3aKJIIOYAIOT OpaK ¢ HapyIICHUEM
YCIIOBHH, TNPEeryCMOTPEHHBIX AEUCTBY-
IOIIUM 3aKOHOJATEeNIbCTBOM, MOTYT AeH-
CTBOBAaTh KaK YMBIIUICHHO, TaK U TIO He-
0ocTOpoXHOCTH. TaK, JIUII0 MOXKET YMBIII-
JICHHO CKPBIBaTh CBOE CEMEHHOE MOJI0XKe-
HHE WM COCTOSHHUE CBOETO 3/10POBbSI.

CrenoBareibHo, HECOOIII0IecHIE
MPElyCMOTPEHHBIX B 3aKOHE YCJIOBHH 3a-
KITIOUeHHUST Opaka WM 3aKJIIodeHne Opaka
[IPU HAJIWYUH TPEISITCTBUI K €ro 3aKITio-
YCHHIO SIBIISICTCSI MOBEICHUEM, KOTOPOE
HMEeT BCe NPU3HAKK IPABOHAPYIICHUS.

Takum obpaszom, Hedelicmeumensb-
Hblll 6pax npedcmasisem coool UHOUBU-
O0YanbHbII NPABOBOT CIMAmMyc Uy, KOmo-
Ppblil B03HUKAEM HA OCHOBAHUU I0pUOUYe-
CKO20 COCMABA, OCHOBHBIM NIEMEHIMOM
KOMOpOo20 A6JI5lemcs NpasoHapyuenue 6
suUde e2o pecucmpayu ¢ JUYoM, KOmo-
poe 00OHOBPEMEHHO HAXOOUMCSL 8 OPY2oM
3ape2ucmpuposaniom  bpake, MedxHcoy
AUYAMU, KOMOPbLE AGNAIOMCA POOCMBEH-
HUKaMU 1O NpsamMoll JUHUY, a4 MaKdice
MmexHcoy POOHbIMU Opamom u cecmpotl,
U ¢ IUYOM, KOMOpoe NPU3HAHO Hedee-
CNOCOOHBIM.

TTpaBOOTHOLICHHSI, KOTOPBIC BO3HHUKA-
0T ¢ MOMEHTa PEerHCTpaliy HeJeHCTBU-
TEJILHOTO Opaka, NPeKpamarTcs ¢ Mo-
MEHTa aHHYJIMPOBAHKS OPraHOM Trocyap-
CTBEHHOW PErHCTpallMM aKTOB TPaXKIaH-
CKOT'O COCTOSIHHSI AKTOBOM 3aITMCH O TAKOM
Opaxe. OH cunTaeTCs1 HeIeHCTBUTEIbHBIM
CO JIHS €ro roCyJIapCTBEHHOW perucrpa-
1un. COOTBETCTBEHHO OTHOILECHUS, KOTO-
pBbI€ CYIIECTBOBAIIHU CO JHS TOCY/IapCTBEH-
HOHM perucTpanuy Takoro Opaka u 0 Mo-
MEHTa aHHYJIUPOBAHUS aKTOBOM 3aIlUCH O
HEM, HE SIBIISIFOTCS CYIPYKECKUMH.

Jpyroii  pa3HOBUIHOCTBIO HEAECH-
CTBUTEJIBHOTO Opaka siBisieTcsi Opak, Ko-
TOPBIA TMPU3HACTCS HEACHCTBUTEIBHBIM
[0 PEIICHUIO Cyaa. DTO O3HA4YaeT, 4To
ceMeifHble TIPaBOOTHOIICHHS, KOTOPbIC
BO3HHUKAIOT II0CJIE PErucTpanuu Opaxa
C HapyIICeHHEM IIPeJyCMOTPEHHBIX 3a-
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KOHOM TpeOOBaHUH, MpeKpamaroTcs Hc-
KIIIOYUTENIBHO TIPH HAIMYUU CyAeOHOTO
pereHusl.

bpak, KoTopelii NpHW3HAeTCA HeENEH-
CTBHUTEJIFHBIM MO PELICHUIO CyJia, MMEeT
MIPU3HAKH, CXOKUE C HEACHCTBUTEIHHBIM
OpaxkoM, 3a MCKJIIOUEHHEM HEKOTOPBIX
JJIEMEHTOB COCTaBa IPABOHAPYLIECHNS,
KOTOPO€E SIBJISIETCS OJHUM M3 OCHOBaHHM
BO3HMKHOBEHHSI COOTBETCTBYIOLIUX IIpa-
BOOTHOIIEHUH.

Tak, Opak, KOTOpBI MPH3HAETCS He-
JICCTBUTENBHBIM [0 PEIICHUIO CyJa,
SIBISIETCS.  MHIWBUIYaJIbHBIM TIPABOBBIM
CTaTyCOM JIMI], MEXJy KOTOPBIMH OH 3a-
KIIIOYEH, U CYIIECTBYeT C MOMEHTa €ro
pPETUCTpAaLH U 0 MOMEHTA BCTYIIJICHHUS
pemIeHns cyna O MPU3HAHWU €ro Hemel-
CTBHUTEJIFHBIM B 3aKOHHYIO CHITY.

OpHako COCTaB IPaBOHAPYIICHWS,
KOTOPBIH JISKUT B €r0 OCHOBE, HIMEET 0CO-
OEHHOCTH C TOYKH 3pEHUS] 00bEKTHBHOW H
CyObEKTHBHOMH €ro CTOPOHBI.

Bo-nepBhIX, mpoTHBONpaBHOE IMOBE-
JIEHHEe B JIaHHOM CIIydae MOXKET 3aKIIIo-
YaThCsl B COKPBITHH OJHUM WM 000OMMHU
OpavyIoINUMHUCS OTCYTCTBHUSl y HHX Ha-
MEpeHMsl CO3[aTh CEMbIO, B IPUMEHe-
HUM TICHUXHYECKOTO WIH (HU3HIECKOTO
HACHJIMA K JKEHIIMHE WIH K MyX4uHe. B
HEKOTOPBIX CIy4asX OIMH M3 Oymylmimx
CYIpPYTOB MOXKET BOCIOJIB30BATHCSA He-
CHOCOOHOCTBIO APYTOr0O CHOJHA OCO3Ha-
BaTh 3HAUYEHHE CBOMX ACUCTBHU W (WIIN)
PYKOBOIAWTH MMH, WJIH CaM JIOBECTH €TI0
JIO TAKOTO COCTOSTHUSL.

Bo-BTOpEIX, CyOBEKTHBHAs CTOpOHA
JTAaHHOTO ITPaBOHAPYIICHUS MOXKET BBICTY-
[aTh UCKIIOYUTENBHO B JOpMe yMbICIIa.

B-tperpux, cyObeKkTOM  JaHHOTO
[paBOHAPYLICHUS SBISETCS (Pu3nueckoe
JIMLIO C TIOJTHOW TPaKAaHCKOI aeecroco0-
HOCTBIO, JIOCTHUTIIEe OpavyHOro BO3pac-
Ta, WX KOTOPOMY OBLIO TPELOCTABICHO
paBo Ha Opax.

Kpome Toro, criemyer oTMETUTbH, UTO
OCHOBAaHUEM BO3HMKHOBEHHUS Opaka, Ko-
TOPbIA TNpPU3HAETCS HEAEHCTBUTEIbHBIM
[0 PENICHUIO Cy[da, MOXKET U He OBITh
[IpaBOHApYIIEHUE B TOM CIydae, Korja B
MOMEHT pETHCTpaluy Opaka JIHUIO CTpa-
JTAJIO TSDKEJBIM TICHXWYECKHM PacCTpO-
CTBOM, B pe3yJIbTaTe KOTOPOTO HE OCO3Ha-
BaJIO BIIOJIHE 3HAYCHMsI CBOMX NEHCTBUIA 1
(uM) HEe MOIVIO PYKOBOAMTH MMH, @ JIpY-
roif u3 OyAylIMX CyNpyroB HE 3HAJ M HE
MOT 3HaTh 00 3TOM.

Taxum obpasom, bpax, Komopulii npu-
3Haemcs: HedelucmeumensbHolM no peule-

HUIO CYOa — 3MO UHOUBUOYATIbHBIL NPABO-
60U cmamyc uya, KOmopblil 603HUKAEN
HA OCHOBAHUU OPUOUYECKO20 COCMABA,
OCHOGHBIM DIEMEHMOM KOMOPO20 AGI-
emcsi npasoHapyuieHue 8 suoe e2o pecu-
cmpayuu 6e3 c60000H020 CO2NACUS ICEH-
WUHBL U MYIHCHUHBL UTU 0e3 HaMepeHUs
€030amu cembio.

Bpak, KoTopblilt MOXKET OBbITh IPU3HAH
HEJICHCTBUTEIBHBIM 110 PELICHHUIO Cy[a,
SBISIETCS ellle OJHMM BHJIOM HeeH-
crButenpHOro Opaka mo CK VYkpaussbl.
OH Takxke SABISACTCS WHIMBHUAYaIbHBIM
[IPABOBBIM CTaTyCOM JIMIL, MEXKIY KOTO-
pBIMH OH OBUI 3aKJIIOYEH, KOTOPBIH Cy-
LIECTBYET C MOMEHTA €r0 PEruCTPaIii 1
JI0 MOMEHTa BCTYIUICHUS PEIICHHUS Cyla
0 NpU3HAHUU Opaka HeACHCTBUTEIbHBIM
B 3aKOHHYIO CHITY.

CocraB npaBOHapYIICHHS B JTAHHOM
cllydae MMeEeT OIpeJelieHHbIe 0COOCH-
HOCTH.

Bo-1epBbIX, MPOTHBOIIPABHOE IOBE-
JICHHE B JaHHOM CIIy4ae MOXET 3aKIIto-
YaThCsl KaK B JICHCTBHAX (3aKJIIOYEHHE
Opaka MEeXIy YCHIHOBUTEIEM M YCHIHOB-
JICHHBIM UM PeOCHKOM; MEXy JBOIOPOJI-
HBIMHU OpaTOM U CECTPOii U APYTHe), TAK 1
B Oe3neiicTBUM (COKpBITHE MH(OpMALIUK
0 COCTOSIHMM 310poBbsi). Kpome Toro,
MIPOTHBOIIPABHOE TOBEIACHHE MOXET 3a-
KJIFOYAThCSI B HAPYLICHHUHU TIPaB U UHTEpe-
COB JPYrux JHI (KOTOpBIC HE SIBJISIOTCS
OyIyIIIMHU CyTIpyTamMH).

Bo-BrophIX, BUHA JUI, KOTOpBIE 3a-
KITIOUMIN Opak, KOTOPBIM MOXET OBITh
MPU3HAH HEICHCTBUTEIBHBIM 110 pellie-
HHUIO Cylla, BBICTYNAeT TOJIBKO B (opme
yYMBICIIA.

B-Tperbux, CcyObekTamu  JIaHHOTO
IIPAaBOHAPYLIEHHs] MOTYT OBITh JIMLIA C He-
00XOMMBIM 00BEMOM J1€€CIIOCOOHOCTH,
Kak Te, KOTOpPbIC TOCTUIIIN OpPayHOro BO3-
pacra, TaK U Te, KOTOpbIE €ro He JOCTUIIIN
U MM HE NPeJOCTABIEHO MIPaBo Ha Opak.

HUmax, 6pak, komopuwiii modicem Gblmo
NPUSHAH HeOeUCmBUmMenbHbIM N0 pelie-
HUIO €YOa — 9Mo UHOUBUOYATIbHBLI NPAGO-
60l cmamyc Juya, KOmopblil 603HUKAEN
HA OCHOBAHUU OPUOUYECKO20 COCMABA,
OCHOGHbBIM 211€MEHIMOM KOMOPO20 AGIAem-
CAl NPABOHAPYWEHUE 6 BUOE PESUCTNPAYUL
€20 MeNCOY YCbIHOBUMELEM U YCbIHOGLEH-
HOIM UM PeOEHKOM, MedncOy 080I0POOHbL-
MU 6pamom u cecmpoti, mMexncoy memxotl,
o0s0€ell U NAeMSHHUKOM, NJIeMAHHUYel, ¢
JUYOM, KOMOPOE CKPLLIO CEOI0 MANHCENYIO
bonesnb uny 6one3Hb, ONACHYI0 0Jisl OpY2eo-
20 cynpyea u (un) ux nOMoMKO8, C TUYOM,
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He docmueuum OpauHo2o 803pacma u Ko-
mopomy He ObLI0 npedoCmasieno npago
Ha Opak, eciu 6 pesyibmame €20 3aKH0-
ueHus ObLIU HApYWeEHbL NPABA U UHmepe-
Cbl 3aUHMEPECOBANHO20 TUYA.

BroiBoapl. TaknMm oOpasom, Henew-
CTBUTENBHBIC Opaku 10 CeMEHHOMY 3a-
KOHOJATEIbCTBY YKpauHbl HEJb3s OTO-
JKIECTBIATh € HEACHCTBUTEIBHBIMU
C/IeJIKAMH, TIOCKOJIKY OHH  SIBJIAIOTCS
WH/MBU/lyaJIbHBIMU TIPABOBBIMH CTaTyca-
MM JKCHIIMHBI 1 MYXYHHBI, MKy KOTO-
pBIMH OHM 3aKito4aroTcsi. OCHOBaHUAMU
BO3HUKHOBEHMSI TAaKHX CTaTyCOB SBII-
eTcsl IOPUINYECKHH COCTaB, OCHOBHBIM
3JIEMEHTOM KOTOPOTO SIBJISETCS TPaBOHA-
pymrerue. CocTaB IpaBOHAPYLICHUS 3a-
BHCHUT OT TOTO, KAKHE HUMEHHO YCIIOBUS
3aKIIOYEHNS Opaka, INPeIyCMOTPEHHBIC
CK VYkpaunsbl, ObLTH HapyIISHBI.
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AJIMUHUCTPATUBHBIE B3bICKAHMSI,

OI'PAHUYUBAIOIIME JIMYHYIO CBOBOAY
I'PAXKJIAH, U UX PEAJIM3ALIUA

Hukounaii KOM3IOK,
COWCKATEeIIh
XapbKOBCKOTO HAIMOHATBHOTO YHHBEPCUTETA BHYTPCHHUX JIEIT

|

Summary

The article focuses on the need to make amendments and alterations to the
administrative legislation of Ukraine with the aim to protect the rights and freedoms of
citizens in the procedure of implementing such administrative penalties as: administrative
arrest and deprivation of the right to drive vehicles. Attention is paid to the legal
regulation of the procedure of serving administrative detention and its bringing to the
requirements of the current legislation. It is offered to establish liability for evasion to
carry out administrative measures of compulsion — to perform an administrative penalty
in the form of deprivation of a special right to drive vehicles that would ensure the real
execution of regulations concerning this category of cases.

Key words: administrative procedure, administrative offence, administrative liability,
administrative penalty, militia, deprivation of special right, administrative arrest.

AHHOTaIUA

B crarbe cocpenoToueHO BHHMaHHE Ha HEOOXOAMMOCTH BHECCHHS M3MEHCHHHA U
JIOTIOJTHEHH B aIMUHUCTPATHUBHOE 3aKOHOMATEIBLCTBO YKPAUHBI U 00CCIIeUeHNUs 3a-
IIMTHI ITPaB M CBOOOJ] TPaKAaH B IOPSAKE IPUMEHEHUS TAKUX aJIMUHUCTPATHBHBIX B3bI-
CKaHUH, KaK aJ]MHHUACTPATHBHBIN apecT U JTUIIICHUE TIPaBa yIPaBICHUS TPAHCTIOPTHBIMI
cpeactBamu. OOpaleHo BHUMAaHUE Ha [IPABOBYIO PEIIAMEHTAIMIO MOPSIIKA OTOBIBAHNS
aJIMUHHCTPATUBHOTO apecTa M MPHUBEICHHE ero K TPeOOBAHUSAM JICHCTBYIOIIETO 3aK0-
HOJaTeNbCTBA. [IpeaioKeHO YCTaHOBUTh OTBETCTBEHHOCTh 32 YKIIOHCHHE OT BEITIOJTHE-
HUSI MEpPbl aIMUHUCTPATUBHOTO MPHHYKACHHUS — OT UCIIOIHEHUS aIMUHUCTPATUBHOTO
B3BICKaHUSI B BUJIE JINIICHUS CIICIIMATBHOTO TIpaBa YIPaBISHNsT TPAHCIIOPTHBIMHU CpPeJi-
CTBaMH, YTO TaPAHTUPOBAIIO ObI peaNbHOE MCIIOTHEHNE MTOCTAHOBIICHUH 110 TaHHOW Ka-
TErOpHHU JIeI.

KnaioueBble c1oBa: aqMUHICTPAaTHBHBIN IPOIECC, aIMHHUCTPATUBHOE ITPABOHAPY-
[ICHHE, a[IMUHUCTPATUBHAS OTBETCTBEHHOCTH, aJMHHUCTPATUBHOE B3BICKAHHE, MUIIU-
LWL, JIMIICHHE CIIEIMaIbHOTO TIpaBa, aIMUHUCTPATHUBHBINA apecT.

Pasnuunble acmekThl aJMHUHHUCTpPA-
THUBHOW OTBETCTBEHHOCTH, B TOM 4YHC-
e W aJMHHUACTPATUBHBIX B3BICKAaHUH,
B TOM WJIM MHOM CTEIEHHM OCBEIIAIUCH
B paboTax yKpauMHCKUX Y4EHBIX-aIMHU-

I IOCTaHOBKa npodiaemsl. B yc-
noBUSX (POPMHPOBAHHS JIEMO-

KPaTHYEeCKOTO M MPaBOBOTO TOCYIAPCTBa,
KOTOpBIM YKpauHa npusHana KoHctury-
nueit 1996 rona, ocoboe 3HaueHHE HpH-

o0OpeTaeT COBEpIICHCTBOBAaHWE CHCTEMBI  HHCTpAaTHUBUCTOB: B.B. ABepbsHOBa,
obecnieueHuss mpaB U cBobon rpaxkpan. O.D.  Awnzapuiiko, A.M. banaypku,
IIpu sToM ocoOyto akryanmbHOCTh IpH00-  FO.IT. butsaka, W.II. TonocHuueHko,

peTaeT BOIPOC peain3alid Mep ajMHu-
HUCTPATHBHOW OTBETCTBEHHOCTH, B TOM
YuCcie B3BICKAHWH, OrPaHMYMBAIOIINX
TUYHYI0 cBoOody rpaxman. Ha cerox-
HAIIHUN J€Hb 3aKOHOJATEILCTBO B DTOH
chepe TpebyeT mepecMoTpa M Tepeoc-
MBICJICHHSI B HAMPABJICHUM IPUBEACHHUS
€ro B COOTBETCTBHE C MEXTyHAPOIHBIMHU
crangapramu. Kpome TOro, HyXaaercs B
peOPMHUPOBAHKH TIOPSIOK HAJIOKEHUS
AJIMUHHUCTPATUBHBIX B3bICKAHHWH, B TOM
Yyce OrPAaHWYHMBAIOMINX JIMYHYIO CBO-
0omy rpakJaH, B HalpaBICHHU YETKOH
periaMeHTalul TapaHTHH 00ecredeHus
1paB U CBOOOJ Tpa)<aH, B OTHOIICHUH
KOTOPBIX OHH TIPUMEHSIOTCSI.

E.B. Jlonuna, C.B. Kusanosa, JI.B. Ko-
Basst, A.T. Komsroka, J[.M. Jlykesnna,
10.C. llleMmyyeHKa 1 JpyTHUX.

Ha cerogHsamHuil neHp Hay4yHbIE
HCCIleI0BaHUs HEJLOCTATOYHO HalpaBs-
JIEHBl Ha KOHLIENTyalbHOE OCMBICIICHUE
TEHJEHLMUH I[PaBOBbIX H3MEHEHUH B
3aKOHOTBOPYECTBE M NMPAKTUKE MPaBO-
MPUMEHEHHUS MO0 peaju3aluuu ajJMHu-
HHUCTPATUBHBIX B3BICKAHUM, KOTOpBIE
OrPaHUYMBAIOT TUYHYIO CBOOOIY Tpax-
JlaH, 4TO U COCTABISIET MPEAMET HCCIe-
JIOBAHHUS.

Ileab0 naHHOW CTaThU SBISIETCS
OMpEe/ICICHNE CYIIHOCTH U OCOOCHHO-
CcTell aJMHUHUCTPATUBHBIX B3BICKAHUH,



