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Summary

The authors analyzed the norms relating to the detention procedures, established by the new Criminal Procedure Code of Ukraine.
It is concluded that the person may be detained on suspicion of committing an offense without a resolution of the investigating judge
only on the grounds listed in Article 207 of Criminal Procedure Code of Ukraine. It is also summed up that it is possible to form the
mechanisms to protect the rights and interests of the person taking into account the specificity of such legal provision. It is proposed
the model, which determines the precise sequence of actions, which should not cause the varying interpretations of norms by the law
enforcement officials, which in turn will promote the uniformity in the enforcement of criminal proceedings.
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AHHOTAIUSA

B crarbe aBTOpamMu mpoaHaIM3UPOBAaHBI HOPMBI, Kacalolrecs IpoIeyphl 3aAep KaHus, 3aKPEIUIEHHBIE B HOBOM YTOJIOBHOM MPO-
LIECCyalIbHOM KOJIeKce YKpauHBbI, a TAKKe CAEIaH BBIBOJI O TOM, YTO JIMIIO MOXKET OBITh 3aJiep>KaHo IO TIOI03PEHUIO B COBEPIICHHH
KaKoro-1u00 MpaBOHAPYIICHUS 0€3 OIMpeIeIeH sl CICICTBEHHOTO CyAbU JIHIIb MPU HAJHYUH OCHOBAHUM, IEPEUHCICHHBIX B CT. 207
VYT0JI0BHOTO TIPOLIECCYaTbHOTO KofieKca YKpauHbl. Takke MOABITOKEHO, YTO MPECTABISETCS BOZMOXKHBIM C(OPMUPOBATH MEXaHU3-
MBI 3alIUTHI TIPAB U WHTEPECOB YeJIOBEKa, MPUHUMAS BO BHIMaHUE CICIU(UKY IOPUINICCKOTO TTOJIOKEHHS 3a/IepKaHHOT0. ABTOpa-
MU MIPEUIOKEHA MPOLEAYPHAs MOJIeNb, KOTOpas ONpeAesieT TOYHYIO MOCIIEA0BATEIbHOCT NPOIECCYyabHBIX IEHCTBHM, KOTOPBIEC HE
JIOJDKHBI TPUBOANTH K Pa3HOW MHTEPIPETAlNH IPABOOXPAHUTEILHBIMI OPTaHAMH, UTO B CBOIO O4Yepe/Ih OyAeT criocoOCTBOBATE OJTHO-

00pa3HOMY TOJIKOBAaHHIO HOPM B IPABONPUMEHHUTEILHON IPAKTHKE YTOJIOBHOTO CYIOIIPONU3BO/ICTBA.
KirroueBble c10Ba: yrolnoBHOE MPOM3BOACTBO, MOA03PEBAEMBIH, 3a/IepKaHNe, CIECTBEHHBINH Cy/Ibs.

he statement of the problem.

The realization of the rights of
any party of the criminal proceedings in
accordance with its procedural status is
possible only after the acquiring of such
status. The suspect is not the exception to
this rule. Proper identification of the onset
of the party in criminal proceedings is a
key aspect of the principle of legality in
the mechanism to ensure human rights
and freedoms. According to art. 42 of the
Criminal Procedure Code of Ukraine Code
of Ukraine (hereinafter — CPC of Ukraine)
a person is recognized to be a suspect in two
cases: 1) suspect shall be the person who has
been notified of suspicion as prescribed in
art. 276 to 279 of this Code; 2) the person
who has been apprehended on suspicion of
having committed a criminal offence.

The art. 276 of the CPC of Ukraine
stated the cases of notification of suspicion:
1) apprehension of an individual at the
scene of criminal offence or immediately
after the commission of criminal offence;
2) enforcement of a measure of restraint
against an individual as prescribed in the
present Code; 3) availability of sufficient
evidence to suspect a person of having
committed a criminal offence.

As a rule, a person acquires the
procedural status of the suspect from the

receipt of the notification of suspicion in
accordance with the law. Except of these
cases, the person is suspected since he/she is
detained at the scene of a criminal offense
or immediately after committing or after
the application of the preventive measures.
Thus, the application of these measures of
ensuring the criminal proceedings does not
negate the need to inform the person, to
whom they are applied, about the suspicions.
It seems that this legal structure is reasonable
and logical.

However, on closer inspection of the
specific detention procedures, notification
of suspicion, prescribed in the CPC of
Ukraine, it is obvious some shortcomings
of the legal mechanism to protect the rights
of the suspect, which in fact violate the
certain principles of criminal proceedings.
Therefore, there is a need to stop at the
procedural detention as one of the grounds
for recognition a person as a suspect, which
is the purpose and intend of this article.

The main material. The new CPC of
Ukraine differentiates clearly two types of
detention: 1) detention under the decision
of the investigating judge or court for
permission to detain (art. 187-191 of CPC
of Ukraine); 2) detention without decision
of the investigating judge or court (art. 207—
213 of CPC of Ukraine).

Comparing criminal procedural
institutes of detention without a court order
in a new CPC and CPC of Ukraine of 1961,
it is easy to note that the legislator did a lot
of debts from the criminal procedure law
of 1961. This applies to the grounds and
detention order.

Of course, it should be noted the
elimination of many gaps in the regulation of
detention on suspicion of having committed a
criminal offense. Thus, at first at level of the
criminal procedure law it was promulgated
the legitimate opportunity to arrest a person
suspected of having committed a criminal
offense even by those who are not an officer
authorized for the detention procedure (art.
207 of CPC of Ukraine). The new CPC also
established the legal definition of the moment
of detention (art. 209 of CPC of Ukraine).

The issues related to the delivery of the
detained pre-trial investigation (art. 210 of
CPC of Ukraine), the duties of the person
responsible for being of the detained persons
(art. 212 of CPC of Ukraine) became to be
under the criminal procedural regulation.
These legislative innovations removed
many topical issues that were raised in the
publications devoted to the detention of
suspects [1].

Nevertheless, a number of procedural
points prescribed in the CPC of Ukraine
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concerning detention without a decision
of the investigating judge causes concerns.
Thus, the art. 207 of CPC of Ukraine
refers to the right of ‘everyone’ to perform
the detention without the decision of the
investigating judge: 1) when someone
commits or makes attempt to commit a
criminal offence; 2) immediately after the
commission of a criminal offence or during
hot pursuit of the person who is suspected of
having committed it.

Herewith, based on the grammatical
interpretation of the mentioned above
provisions, under the ‘everyone’ as the
subject of detention it should be understood
both any person and an authorized officer.
The only difference is the order of detention,
depending on which anyone who is not an
authorized officer (officer, who legally have
the right to carry out arrests) and detained a
person as prescribed in art. 207 of CPC of
Ukraine shall have the duty to immediately
bring him to a competent official or
immediately inform the competent official
of the apprehension and whereabouts of
the individual suspected of the commission
of criminal offence (p. 3 art. 207 of CPC of
Ukraine).

This provision is logical and ‘requested’
from the point of view of the practice. If a
person caught in the attempt, at the time
of or immediately after the commission of
a criminal offense, then surely this person
must be detained and delivered to a law
enforcement agency, regardless of the
nature and type of the offense. However,
the subsequent actions and decisions of
the authorized law enforcement officers,
including investigators, regarding the
detained person by virtue of the principles
of justice, freedom and personal security
are directly dependent on the nature of the
criminal offense, the actual circumstances of
its commission and the characteristics of the
detained persons and other factual and legal
factors.

Thus, in accordance with art. 208 of CPC
of Ukraine a competent official has the right
to apprehend without investigating judge’s,
court’s ruling, an individual suspected
of the commission of crime for which a
punishment of imprisonment is stipulated,
only in case: 1) this person was caught upon
committing a criminal offence or making an
attempt to commit it; 2) if immediately after
the commission of crime, an eye-witness,
including the victim, or totality of obvious
signs on the body, cloth or the scene indicates
that this individual has just committed the

crime. The criminal procedure law also
defines the order and terms of detention,
which generally meets the requirements of
Article 29 of the Constitution of Ukraine.

However, it arises the question of the
procedural order and terms of detention
on suspicion of having committed a
criminal offense, which is punishable by
imprisonment. The arguing that in such
cases there is no talk about detention as
an institution of the criminal procedural
law would mean that we leave many cases
the actual limitation of the constitutional
principle of liberty and security of person
outside the strict procedural regulation,
which is unacceptable both from a theoretical
and practical points of view.

In addition, it should be noted that the
temporary restriction of liberty and personal
integrity of a suspected person without a
court decision by virtue of a number of
principles of criminal proceedings should
be not the rule, but the exception to the
rule. In accordance with p. 2 of art. 29 of
the Constitution of Ukraine custody as a
temporary preventive measure is allowed
only in case of urgent necessity to prevent
a crime or stop it. For example, a person
is detained at the scene of the crime and is
taken to the criminal investigation body.
Investigator as soon as possible, having
considered the circumstances of the
crime and, in fact, of the detention or the
circumstances that characterize the arrest,
comes to the conclusion about the need
of isolation of the detainee or about the
detention before the investigating judge
resolves the issue of preventive measure;
or the investigator would come to the
conclusion that there is no risk that gives the
sufficient grounds for initiating a preventive
measure. Certainly, in such cases there is
no need to use detention as a temporary
precaution and the detainee shall be released
as soon as possible immediately after all
necessary proceedings with his participation.

From this it follows that the Criminal
Procedure Code of Ukraine did not
resolve the issues related to the registration
procedure and terms of restrictions of the
right to liberty and security of the person
suspected of a criminal offense, with no
legal or factual basis for the use of detention
as a temporary preventive measure.

In our opinion, these gaps in the new
criminal procedural law are caused by the
neglect by the legislature of a number of
the proposals contained in the jurisprudence
concerning the reform of the detention.
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In terms of practice, detention (in the
sense of temporary preventive measure)
is almost always preceded by the activities
in pursuit, physical capture of a person,
overcoming the opposition with the possible
use of physical coercion, special equipment
or even firearms, bringing a detainee to
the premises of preliminary investigation
[2, p. 255]. Almost complete system of
actions included in detention on suspicion
of committing a crime was proposed by
V.M. Grigoriev. In his view the specified
activities include: establishment of the
grounds for bringing a person to the office;
capturing person; confiscation of weapons,
items and documents revealing the identity
of a crime; escorting the detained person;
the identifying the facts of the socially
dangerous act and its legal qualification;
grounds for detention on suspicion of
committing a crime; determining the
motives of detention; decision on detention;
informing the prosecutor about detention;
acceptance and placement of a detainee
into the temporary holding facility; personal
search of the detainee; application of the
preventive measures; detainee’s release
[3, p. 20].

In her dissertation V.A. Malyarova
concluded that these steps are an integral
part of the criminal procedure detention and
should be conducted in the possible short
term [4, p. 125].

We completely support the idea that the
physical capture of the person at the crime
scene or immediately after committing a
criminal offense and bringing this person
to the office of a law enforcement agency
should be the parts of the criminal procedural
activities. The provisions of paragraph 2 of
Chapter 18 of CPC of Ukraine create a legal
basis for such a conclusion. At the same time,
it would unlikely be true to consider these
actions as part of the application procedure
for temporary preventive measure because,
as it has been shown above, the freedom
and personal integrity of a person caught in
the commission or attempted commission
of a criminal offense or directly after its
commission is not always limited due to the
absence of formal legal (criminal offense
or the commission of a crime, which is not
punishable by imprisonment) or factual
basis (risks that provide a sufficient basis for
holding a suspect in custody).

In view of the above said, the
attention should be drawn to the proposals
formulated in the works of V.M. Tertyshnyk,
E.I. Makarenko, A.K. Chernova. The
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essence of these proposals is as follows. The
existing procedural form of detention should
be differentiated into two independent
institutions: detention at the crime scene
as an investigative action; and detention
as a temporary preventive measure. As an
investigative action, detention is aimed at
the forced ensuring of the participation of
the perpetrator in the criminal process and
obtaining of evidence relevant to the case.
The reasons for doing such the act were
defined in p. 1 of art. 106 of the CPC of
Ukraine of 1961. Detention at the crime
scene as an investigative action includes a set
of measures aimed at the physical capture of
the suspect or the crime prevention, finding
and fixing traces and other evidence, bringing
the detainee to the police. The conduction of
these measures may involve the members
of the public, persons with specialized
knowledge (specialists). To identify and fix
the evidence-based information it can be
used photography, sound-, video-recording,
science and technology. As a result of the
detention it is drawn a protocol stating the
actions of the suspect, circumstances that
served as grounds for detention, established
the evidence relevant to the case, the
circumstances of their finding and fixing.
Thus, detention as ameans of proving process
and a protocol of detention are considered
as an independent source of evidence
in this case [5, p. 424-426; 6, p. 26; 7,
p. 99-103; 8, p. 10-11; 9, p. 165-166].

Unlike the detention within the meaning
of investigation action, a short-term
detention of a suspected person, by placing
it to the temporary holding facility, aims to
prevent the attempts to hide from the pre-
trial investigation, destroy, conceal or distort
any of the things or documents that are
essential to establish the circumstances of
the criminal offense of illegally influence the
other participants of criminal proceedings or
impede the criminal proceedings otherwise.
That is, in such cases it is talking about a
temporary preventive measure — short-term
detention before the resolving the issue by
investigating judge.

The implementation of the mentioned
standards in the new criminal proceedings
should ensure the functioning of the next
model. A person may be detained on
suspicion of having committed a criminal
offense without ruling of the investigating
judge by anyone only upon the grounds
specified in art. 207 of CPC of Ukraine.
If detention is made by an unauthorized
person, such person shall immediately

bring the detainee to an authorized officer
or immediately inform the officer about the
detention and the location of the detainee.
About each fact of detention on suspicion
of having committed a criminal offense an
authorized person in place of detention or
immediately after the delivery of a detainee
to the police office, the officer should draw
the protocol and perform other actions
provided by the art. 208 of CPC of Ukraine.
The list of information that should be drawn
in this protocol is provided by p. 5 art. 208 of
CPC of Ukraine. However, considering the
mentioned above arguments, we believe that
the protocol of detention also should include
the circumstances surrounding the detention,
the detainee’s actions immediately before
and during detention, evidence established
during detention and relevant to the case,
the circumstances of their finding and
fixing. If the detention is recorded by video,
it should be made the appropriate notes in
the protocol of detention. After the protocol
detention is drawn, the authorized person
as soon as possible delivers the detainee to
the nearest unit of the pretrial investigation
as it is prescribed by the art. 210 of CPC
of Ukraine. The above mentioned activities
are covered by a single investigator action —
detention.

After bringing the detainee to the pre-
trial investigation department investigator
checks the person of detainee, considers
the materials, conducts the necessary
proceedings involving a detainee, and then
takes one of the following decisions:

— about the detainee’s release if the
suspicion of a criminal offense is not
confirmed,

— about the notification the detainee of
suspicion and his release;

— about the notification the detainee of
suspicion and applying a temporary detention
before the court considers an application for
election a preventive measure.

The last of these decisions can be taken
only due to all of the following procedural
conditions: 1) a person is detained on
suspicion of committing a crime punishable
by imprisonment; 2) there are reasonable
grounds to believe that the suspect would hide
from the pre-trial investigation or commit
acts, which are provided by the art. 177 of
CPC of Ukraine. Each of these solutions
should be formalized by the relevant ruling,
approved by the prosecutor. Term for such a
decision must meet the deadline for delivery
of a notice of suspicion. In accordance with
p. 2 of art. 278 of CPC of Ukraine, written
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notification of suspicion should be given to a
detainee within 24 hours of detention.

Conclusions. It seems that the given
procedural form of detention without
the ruling of investigating judge and the
use of the temporary preventive measure
will contribute to a full implementation
of a number of principles of the criminal
proceedings. Firstly, each step of the
examining falls within the scope of the
criminal procedural regulations, providing
the legitimacy of these actions. Secondly,
a clear differentiation of the detention
as an investigative action and temporary
preventive measure helps to avoid the
arbitrary and excessive duration of
restrictions of the right to liberty and security
of the suspects, by transforming the 72-hour
detention into the really exceptional measure
to ensure the criminal proceedings. Thirdly,
this approach provides the basis for a clear
delineation of the legal status of a person
detained on suspicion of having committed
a criminal offense and brought to the trial
investigation unit and the person (suspect),
to whom it is applied a temporary preventive
measure.

Summing, it should be said that it is
possible to form the mechanisms to protect
the rights and interests of the person taking
into account the specificity of such legal
provision. And fourth, the proposed model
determines the precise sequence of ‘linear’
actions, which should not cause the varying
interpretations by the law enforcement
officials, which in turn will promote the
uniformity in the enforcement in the
proposed field of criminal proceedings.
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CYAEBHOE PEHIEHUE B I'PA’XKJJAHCKOM
IMPOLECCE YKPAUHBI KAK POAOBOE
N BUJOBOE ITOHATHUE

Eaena HITE®AH,
KaH/IUAaT IOPUIMIECKUX HayK, OICHT,
3aBEIYFOIINI OT/IEIIOM aBTOPCKOTO MPaBa U CMEKHBIX MPaB
HayuHo-uccieoBaTenbckoro HHCTUTYTa HHTEIIEKTyalbHOW COOCTBEHHOCTH
HannonanbHol akageMyu MPaBoOBBIX HAYK YKPAWUHbI

Summary
This paper examines the problem of the correlation of the judgment in its generic
and specific understanding. Concepts of “judgment”, “the act of judgment” and “an act
of justice” are directly analyzed. On the grounds of the analysis of civil procedural law
norms and modern special literature the author suggests the ways of improvement of the
Economic Procedural Code of Ukraine, which allow avoiding confusion in the judicial

law enforcement.

Key words: civil procedure, types of judgments, legal judgment, judgment, court

act, administered justice.

AHHOTANMA

B crarbe uccnemyercs npobieMa COOTHOLIEHHS CYeOHOTO PEIIeHHUsI KaK POIOBOTO
BHJIOBOTO TIOHATHS. AHATIH3UPYETCS COAEpKaHNe KaTeTOPUH «CyIeOHOE PEIICHNE», «aKT
cyfa» U «akT mpaBocynusi». Ha ocHOBe aHanm3a HOPM IPa)JaHCKOTO MPOLECCYaIbHOTO
3aKOHOJIaTeIbCTBA U COBPEMEHHOH JJOKTPUHBI CHOPMYITMPOBAHBI MPEITIOKEHUSI O BHECE-
HUY JIONIOJIHEHUH 1 U3MeHeHul B [ paxkaaHcKuil npoueccyanbHblid KOOEKC YKpauHbl, Ha-
IIPaBJICHHBIX HAa YCOBEPIICHCTBOBAHKE CyAEOHON MTPAaBOIPUMEHUTEIILHON NPAKTHKH.

KiroueBble ci10Ba: rpaxJaHCKUI IpoLece, BUIbI CyIeOHbIX pelIeHHH, cyeoHoe
pelleHue, PeLICHUE CY1a, aKT CyJa, aKT IPaBOCYUsl.

OCTaHOBKa mpodjembl. B
YkpauHe NporoJKaercs IMpo-
1Iecc MpOBeleHUs cyneOHOH pedopMEL.
B ee pamkax coBeplICHCTBYETCS NpO-
neaypa pacCMOTPEHHSI W pa3pelIeHHs
TpaXXAaHCKUX J€JI B KOHTEKCTC IIpUBEC-
JIeHNEe €€ B COOTBETCTBHE C EBpOINECH-
CKUMHU CTaHJapTaMu, 4YTO IO3BOJIUT
00ecreYnTh peasbHyI0 BO3MOXKHOCTH B
cyaeOHOM MOpsIKe 3aIIUTUTh HAPYIIEH-
Hble, HENPU3HAHHBIE WU OCIOPEHHBIE
mnpaBa U HMHTEPEChl (UINYSCKUX JIUII,
npaBa U UHTEPECHl IOPUAUYECKUX JIUII,
HHTEpechl rocyaapcta. Pesynbrarom
OCYIIECTBIICHUS MPaBOCYyAUSA IO TPaxk-
JAaHCKHUM J¢€jI1aM SBJISCTCA BBIHCCCHHC,
B COOTBCTCTBUHU C HOPpMaMU MaTe€pualib-
HOTO ¥ MPOIECCYadbHOTO MpaBa, aKkTa
MPaBOCYIUS — CyAeOHOTO PeIICHUS.
AKTYalbHOCTb TeMbl HCCJE10-
panusi. CynebHoe pemeHue B 3aKOHO-
MPaBONPUMEHUTEIBHOMN
IpaKTUKE W JOOKTPHUHE paccMaTpuBa-
eTcs B Tpex 3HadeHusx. Bo-mepBbIx,
cyneOHOe pelIeHHe paccMaTpHBaeTCs
KaK pe3yJibTaT BBIIOJHEHHUS CYJIOM BO3-
JIOKeHHBIX Ha Hero 3amad. Cyn, Oymy-
Yd OPraHOM TrOCYAapCTBEHHOH BIacTH,
OCYIIECTBISIET PACCMOTPEHHE U paspe-
meHue rpaxaanckux nen. Kak opran

JaTCJIbCTBEC,

roCy/lapCcTBEHHOHN BJIACTH, OCYLIECTBIIA-
IOKH QYHKIUIO TPABOCY/US, OH Haje-
JSeTCs COOTBETCTBYIOIMMH BIACTHBIMU
NoJHOMOuMsIMH. B mpouecce peanusa-
UM TOCJICAHUX INPUHUMAIOTCS aKThl,
UMEIOIIHE CIeHHaIbHYI0 (OpMy BbIpa-
JKCHHUSI — MPOLECCYAIbHBIX JOKYMECHTOB
WM aKTOB IpaBocyaus. Bo-BTOphIX, cy-
JNeOHOE PeLICHHE PACCMATPUBACTCS Kak
MEJKOTPACIEeBOM UHCTUTYT. B-TpeThux,
cyneOHOe peIIeHHe paccMaTpHUBAETCS
KaK HEMOCPEACTBEHHBII pe3ynbTar pac-
CMOTPEHHS U pa3pelieHust CyI0M CIIOp-
HBIX TPaXJaHCKUX MPAaBOOTHOIICHHIT. B
HAaIlMOHAJBHOM 3aKOHOJATEIbCTBE OT-
CYTCTBYET HOPMAaTHBHOE OIpEIelICHHE
KaTerOpUU «PEIICHHUE CY/a».
Cocrosinne ucciaenopanns. K nan-
Oosnee (yHIaMEHTaJIbHBIM MPOOIEMaM
TPaXJIaHCKOTO  Tpolecca OTHOCUTCH
npobiema cyneoHoro pemeHus. OTaesb-
HBIC €€ acMeKThl ObLIM MPEAMETOM H3-
y4eHHs 3apyOeKHBIX M OTCYECTBEHHBIX
yuensix M.I. AmrokoBa, C.H. Abpa-

coa, O.T. bommep, E.B. Bacbkos-
ckoro, T.M. TyGaps, M.A. I'ypBuua,
IL.II. 3aBoporbko, H.B. 3eiinepa,

B.B. Komoposa, J.M. Ilomymopa-
BuHOBa, A.IO. Vrpunesa, H.O. Ye-
nuHo#, JI.M. UYewora, C.M. Illaka-



