DECEMBRIE 2015

JIMYHBIC IPHEMBI 3aKOHOIATEIbHOH TeX-
HHKH, Pa3HOOOPa3HyI0 TEPMUHOJIOTHIO, a
MHOTJIA yHOTPEOISeT OLICHOUHBIE OHSTHSI.
310 00YCIIOBIEHO pa3HOOOpa3ueM IpOsiB-
JIeHNH croco0a B KOHKPETHBIX COCTaBax
AIMUHVCTPATHBHBIX IPOCTYNKoB. OnHa-
KO pa3HOOOpa3sHe MPOSBICHUH CIOCOO0B
B KOHKPETHBIX COCTaBaX MPOCTYIIKOB HE
UCKIIIOYaeT ofllee MHPaBUIIO, YTO €CIH
Croco0 3aKpeIUIeH B JIUCHO3UIMH HOPMBI
Ocobennoii yact KYoAIl, To o siBis-
eTcsi 00s3aTeNIbHBIM MPU3HAKOM COOTBET-
CTBYIOLIETO COCTABA HPOCTYIIKA.

Iox cmocoboM COBepIICHUs] aaMH-
HHUCTPATUBHOIO IPOCTYIKA CIELYyeT IIO-
HEMaTh (OpMY, B KOTOPOH HOIYUHIIH
CBOE BBIPaXXCHHE OOIIECTBCHHO ONACHBIC
TeSIHHS, TIPUEMBI M METOJIBI, KOTOPbIE UC-
HONIb30BAJI IIPAaBOHAPYIIUTENb IIPU  CO-
BepeHuu npoctynka. Criocob cosepiiie-
HHSl QJMUHUCTPATHBHOTO IIPOCTYIKAa Kak
IPH3HAK OOBEKTHBHON CTOPOHBI COCTaBa
XapaKTepH3yeTcs CIeIyIONMMH IpH3Ha-
KaMM: HEOTHEIMM OT IIPOTHBOIPABHOTO
IesHUS; XapaKTepru3yeT KaK IPOTHBOIPAB-
Hoe JIefiCTBHE, TaK U IPOTHBOIPaBHOE Oe3-
JeHCTBHE; IPUCYII KAK YMBIIIICHHBIM, TAK
U HEOCTOPOXKHBIM JICSTHHSM.
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Summary
This thesis deals with the features of the implementation of international standards
in the sphere of sailors labor. Were analyzed the conditions of implementation of
international labor law into national legislation at both the international and national
level. Special attention is paid to the features of effective control systems of surveillance
and monitoring of compliance with international labor standards for sailors. Highlighted
the conditions of implementation of international labor law in the national legislation
of states. It is proved that the fulfillment of international commitments depends on
the consistency between the international and national legal systems, which calls
for necessity of law-making and law enforcement efforts on the implementation of
international law at the national level and the establishment of an effective mechanism
for the realization of international law in the state.
Key words: international public labor law, implementation of international labor
law, international-legal mechanisms for implementation, surveillance and monitoring
systems.

AHHOTaIMA

Crarbs TIOCBSIICHA HCCICIOBAHIIO 0COOCHHOCTEH MMILIEMEHTALMKE MEXyHapO/I-
HBIX CTaHAApPTOB B cepe Tpyma MopsikoB. [lokazanbl ocoOeHHOCTH 3()(HEKTHBHOCTH
KOHTPOJISI HaJl CHCTEMaMH HaJ30pa U COOJIOICHHEM MEXIyHApOIHBIX CTaHIAPTOB B
cdepe Tpyna MOPSIKOB. 3HAYUTENFHOC BHUMAHHE YICICHO OIPEICICHUIO POJIH MEXKIY-
HApOJIHbIX OpPraHM3aluil Kak 0co00ro cyObeKTa MEXIyHApOAHOIO TPYJAOBOIO IpaBa B
MEK [y HApOTHO-[IPABOBOM PEryINPOBAHNH TPY/ia MOPSIKOB. BBIICIICHBI YCIOBHS HMILIC-
MEHTALUH HOPM MEXIyHApOAHOTO TPYIOBOTO MpaBa B HALMOHAJIBHOE 3aKOHO/ATEITb-
CTBO rocynapcTtB. OOOCHOBBIBAECTCS, YTO MCHOJHEHHE MEXKIYHAPOIHBIX 00s3aTeNbCTB
3aBUCUT OT COIIACOBAHHOCTH MEXIYHAPOIHOW M HAI[MOHAIBHOH IPAaBOBBIX CHCTEM,
4TO 00YCJIaBINBACT HEOOXOMUMOCTh HCIIOIHEHHS IPABOTBOPYECKUX U IIPABONPUMCHHU-
TEJIHBIX YCHIIMH MO UMIUIEMEHTAILMH HOPM MEXKLyHapOIHOTO IIPaBa Ha HAIIMOHAJIBHOM
YPOBHE 1 CO3/1aHMI0 3()(PEKTHBHOIO MEXaHU3Ma peasi3alliii HOPM MEXIYHapOIHOTO
npaBa B rOCYy/1apCTBe.

KiroueBblie cj10Ba: MEX1yHapOIHOE TPYJOBOE IPABO, UMIIIEMEHTALMS MEK/1yHa-
POIIHOTO TPYJAOBOIO MpaBa, MEKIYyHAPOIHO-IPABOBBIC MEXaHHU3MbI WMILUICMEHTAIHH,
CHCTEMBI Ha/130pa ¥ KOHTPOJISL.

roblem definition. International

law is constantly develops,
which involves the review and adaptation
of the existing rules on the new terms
of the relationship between the states,
including those, caused by changes in
the international labor law. The value of
international control for law enforcement
and justice as a new institution of
international law is increasingly growing.
This is due to the expansion of cooperation
between states in all spheres of political,
economic and socio — cultural lives.

At the present stage of development of
international relations, relations of states
based on conscientious fulfillment of
their obligations, nevertheless to achieve
efficiency of international — law norms

of states, are referred specific measures
ensuring the principle of pacta sunt
servanda, among which a special place is
given to international control.

Task of the article is to determine the
specifics of supervision and monitoring of
international labor standards of seafarers
and their classification for various
reasons. An aim of the article is to identify
and study effectiveness of the system of
provision of realization of international
labor standards for sailors.

Analysis of the extent of the
problem research. Issues related to
the international legal obligations
of states with regards to the realization
of international standards in the field
of seafarers labor have been the subject
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of research of many scientists, including:
V.N. Denisov, S.Y. Marochkin, B.I. Osmi-
nin, O.S. Savich, A.N. Shemyakin.
Some interest to the implementation of
international norms of labor law into
the national law of states is seen in the
works of foreign researchers, such as:
N. Valtikos, J.-P. Kembi, L. Svebston,
E. Shvelb.

The presentation of the base
material. An important role among the
means of promoting the realization of
international labor standards for sailors,
plays international control, which
operates in the international regulation
of labor [1, p. 67]. International legal
control mechanism establishes certain
international — legal obligations of States
in connection with their implementation
of International Labor Organization (the
ILO) conventions, and other multilateral
agreements  that  contain  certain
international standards on labor of sailors.

The process of development of
international labor standards for sailors,
increasing the role of international
instruments in their ensuring indicate
the formation of international protection
of seafarers rights at the present stage.
Concerning international protection of
labor rights of seafarers, international
cooperation in this area, there are
always arise problems in the relationship
between international and domestic
law, international labor standards for
seafarers and domestic jurisdiction of
States, international and national legal
personality of individual.

The concept of control in international
law is mainly used to describe methods of
checking the realization of the obligations
assumed by the state. Control is used
in cases where other means virtually
impossible to establish whether the
states officiate their obligations. This is
accomplished by coordinated actions of
nations and built so that its realization does
not violate the sovereignty of states, and
the control can not be used to interfere in
their internal affairs. In fact, international
control as a structural element of the
implementation mechanism of the
Convention covers the following links:
ensuring the verification of compliance of
States activity with adopted international
obligations; establishment of possible
violations of state assumed international
obligations; facilitation of optimum
realization of international law norms.

Of course, in the sphere of social —
labor rights protection and social security
of sailors, the priority is given to domestic
agencies and organizations, mechanisms
and procedures. «The main thing — is, as
says the R.A. Miillerson, socio-economic
level of state development, development
and stability of its political institutions
and structures» [2, p. 93]. In practice
of the control mechanisms activity of
international human rights, they are
most effective when and where states
themselves are ready to care about human
rights [3, p. 35].

At the same time it should be indicated,
that the issue of the system of supervision
and control over compliance with
international labor standards of seafarers
may be considered only in relation to
sources of public international labor law,
which are binding. Such systems can be
roughly classified on various grounds.
Thus, on the basis of the exercise order
of supervision and control, systems of
supervision and control are divided into
autonomous and proactive.

Autonomoussystems donotrequire the
intervention of third parties to begin their
implementation. Control and supervision
in accordance with such systems start
automatically on the fact of adoption or
official recognition of provisions of any
international standard by specific primary
subject of public international labor law.
This type of control — supervision system
is provided, in particular, by the ILO
Charter concerning ratified by the states
Conventions.

Initiative systems suggest that for
the control — supervisory measures
it is necessary treatment to control —
supervisory agencies whichever
interested subject. This system is
provided, in particular, by art. 26 of the
ILO concerning complaints received from
states — members, and art. 24 concerning
protests of associations of workers and
employers. As a result of such appeals,
state — offender is requested for relevant
comments and issue is carefully studied
by the specialized Committee of Inquiry
of the ILO. Under the terms of art. 26—
34 of the ILO Constitution, end-stage
procedure may become the exercise of
ILO recommendations by the state or
proceedings in the International Court of
Justice.

The level of implementation of all
systems to ensure the implementation
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of international labor standards can also
be divided into two groups: interstate
systems, that are carried out by the
internal control — supervision institutions,
and the international legal systems, that
are realized through the international —
legal instruments.

Exploring the control and supervision
mode of international labor standards
for seafarers, should be indicated the
judicial constitutional control in respect
of international agreements. Such control
is carried out with respect to international
treaties that are not effective for the
state yet, but the conclusion of which is
considered by relevant bodies (preliminary
control), and against international treaties
entered into force for the state (further
control).

In addition, considering the system
of implementation of international
labor standards, it should be indicated
the features of the Constitutional Court
influence on the realization of international
treaty obligations. The Constitutional
Court may inaugurate impact on the
implementation of international treaty
obligations with the help of — first, the
check of constitutionality of dialed
into force for the state international
agreements; in — the second, follow-up
check of constitutionality of acts which
authorize international agreements and
determine the order of their use; and —
thirdly, verification of compliance with
laws and bylaws that came into force
for the state by international agreements
(conventional control).

Determining the impact of the
Constitutional Court on the realization
of international treaty obligations
B.I. Osminin notes, that if the first and
second procedures «can respectively
directly orindirectly impede the realization
of international treaty obligations in
the national legal system in the case of
recognition of the unconstitutionality of
international treaties and acts authorizing
the  conclusion  of  international
agreements and determine the order of
their application, the latter procedure, by
contrast, is aimed on the ensuring without
prejudice realization of international
treaty obligations in the domestic sphere»
[4, p. 298].

At the same time we should recognize
that in the constitutions of most states are
not foreseen the possibility of judicial
constitutional control in relation to
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international agreements which became
effective for the state. Constitutions of
many countries prohibit directly check
the constitutionality of such agreements.
Thus, the US Supreme Court, exercising
judicial constitutional control regarding
the regulations of other branches of
government, as well as laws, does
not consider the constitutionality of
international treaties, despite the fact that
according to the US Constitution, federal
laws and treaties have the same legal force
and turn by «Supreme law of the country»
[5, p. 287].

Some other countries (Germany, Italy,
Belgium, Russia) suggest the possibility
of follow-up check only in relation to acts,
which authorize international agreements
and determine the order of their
application in the national legal system.
We shall note, that the Constitutional
Court of Ukraine has the right to exercise
in respect of international treaties not
only the previous, as well as subsequent
constitutional control. According to
art. 151 of the Constitution of Ukraine
Constitutional Court of Ukraine by the
Presidents of Ukraine presentation or the
Cabinet of Ministers of Ukraine, provides
an opinion on the constitutionality of
existing international agreements of
Ukraine.

An important place in the system of
supervision and control over compliance
with international labor standards also
takes the verification of the compliance
of laws and bylaws of international
agreements. So, in those states where
the constitution set the priority of
international treaties before national laws,
checking the conformity of laws with
international agreements can be made by
the Constitutional Court (conventional
control). «Clearly consolidation of the
primacy of international agreement in
relation to domestic legislation, that is
the legislation below the constitutional
level, — said V.V. Maklakov — suggests
the occurrence of institute of conventional
control, i.e. control over the compliance
of any law or administrative act of an
international agreement» [6, p. 22].

Internal  supervision and control
systems are provided for in the labor
law of a particular state and apply only
to international standards, officially
recognized, that formally integrated
by that State in its labor legislation.
In this case the mode of control and

supervision of their observance usually
is no different from the control and
supervisory regime, established for
domestic labor standards. Realization
of such supervision and control is the
responsibility of the relevant supervisory
and control authorities in the sphere of
labor — the various government agencies
and services, as well as government
and labor inspections. Supervisory and
control activities have common goals and
objectives. However, the difference lies in
the competence, functions, the methods
of identifying the violations and ways
of responding to them. In Ukraine, the
rules of supervision and control over the
observance of labor legislation, contained
in Chapter XVIII Labor Code of Ukraine,
as well as in special normative legal
acts. These rules reinforce the system of
supervision and control, the principles
of their activity, interaction with other
bodies and organizations, the main tasks
and positions.

International  legal  system  of
supervision and control in regard to
compliance with specific international
labor standards are generally provided
in statutes issuing by the international
community, or directly in the relevant
international instruments of bilateral and
multilateral nature. It should be noted
that the supervisory and control systems
in public international labor law greatly
resemble domestic ones. For example, as
in the labor law of majority states, at the
international level may be divided into two
main forms of supervision and monitoring
for compliance with international labor
standards — and non-governmental mixed
(tripartite).

As you know, within the state non-
state supervision and control in respect of
compliance with labor standards is usually
carried by representative organizations
of workers and other public (generally,
human rights) organizations. At the
international level, this form of control
is implemented within the framework of
certain international non-governmental
communities activity.

International non-governmental
communities can review and control
an enforcement of international labor
standards by both employers and workers
associations, and by any other non-state
actors. But the major powers in this
area have trade unions of workers. Such
associations are usually legally authorized
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to do trade union control domestically —
including the question of compliance of
employers and government agencies with
international labor standards — and then
bring the information to the attention of
various international non-governmental
communities.

Mixed (tripartite) form of supervision
and control over compliance with
international labor standards is carried out
by control and supervisory procedures of
the ILO. These procedures are almost at
all stages involve government officials,
and national associations of employers
and employees from each of the member
States of the ILO. This principle finds its
realization in the insurance of democratic
control over the activities of the ILO.
Thus, the development of a special
mechanism for monitoring compliance
with the obligations of States adopted by
the ILO Constitution and Conventions of
the ILO today is a major contribution of
the ILO in the international protection of
human rights in the workplace.

Control and supervisory procedure
carried by ILO, includes two main stages:
granting reports regarding recognition
of States and their compliance with ILO
regulations and subsequent study of
these reports. In fact, according to art.
22 ILO Constitution, each state, which
is a part of the ILO shall provide the
International Labor Office by the annual
report regarding measures adopted by this
state in order of implementation of the
conventions ratified by it. Requirements
to specific content of the reports are
established by the Governing Body of the
ILO. In practice, the work associated with
periodic monitoring of the application
of ratified and not ratified Conventions
and recommendations is made by
two supervisory bodies of the ILO
Committee of Experts on the Application
of Conventions and Recommendations
of the Administrative Council, and
the Committee on the Application of
Conventions and Recommendations
of the International Labor Conference,
whose functions are in order to analyze
the periodic reports of governments on the
application of conventions in countries
cite in their reports, conclusions regarding
the actual compliance of national law with
the provisions of conventions and to look
for the Member States on the presence in
their domestic law discrepancies to these
conventions. Simultaneously committees
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are turning to governments with a request
to eliminate such inconsistencies.

Ratification of ILO conventions —
is not only a significant step in its
implementation, but also an act, that
opens up opportunities for international
control over such implementation. States’
obligation to provide the competent
authority to consider the newly adopted
Convention and provide the International
Labor Office on request of the Governing
Body, reports on the state of their law
and practice with regard to unratified
conventions is certain motivating factor
towards implementation of the state treaty
rules, as such reports are discussed at the
Conference and can get there a particular
political assessment. The ratification itself
triggers the control mechanism that exists
in the ILO, in all its volume.

The second stage of control and
supervisory ILO procedure, which
consists of the study report, is also
carried out in two stages. First, the
Committee of Experts on the Application
of Conventions and Recommendations
examine the relevant reports submitted
by the Members. Following the study
committee creates a personal report
on the compliance of issue to these
acts. Then on the annual International
Labor Conference the report of the
Committee of Experts is studied by the
special tripartite Committee concerning
the Application of Conventions and
recommendations.

In addition, a special place has
another control procedure for the practical
application of conventions — consideration
of specific complaints received from
national and international professional
and other public organizations and states.
Due to the great value provided by the
ILO principle of freedom of association,
to monitor compliance with this principle
in the ILO is provided a specialized ILO
Freedom of Association Committee
and already mentioned above ILO
Commission of Inquiry.

Thus, in the aggregate, the
characteristics above made the ILO
control unique. The effectiveness of the
monitoring mechanism of the ILO has
been the subject of studies, conducted in
the last century as part of the ILO [7].
And some authors, who came to positive
conclusions [8]. N. Valticos claims that
the «control mechanism of the ILO is the
most developed and remains a model for

other international organizations» [9]. L.
Svepston is sure, that the «procedures
that exist within the ILO, are the part
of a larger international system for the
implementation of international standards
on human rights, as well effective,
even despite of the frequent recourse to
complaints procedures» [10, p. 100]. So,
we could argue that the measure of the
effectiveness of the control mechanism
is not the degree of appeal procedures
of individuals who believe that the state
adheres to the commitments and agree
with other researchers in the field of
international law.

Conclusion. The features of
international relations in the sphere of
work determine the nature and scope of
international labor law, which causes
the direction of building a mechanism
of implementation of its rules and
contains a mechanism of monitoring their
compliance with both international and
national level. However, it should be clear
state possibilities to enforce international
obligations in this field, including the
adherence to certain international labor
standards with a view to implement them
in real life.

To ensure the realization of
international labor standards for sailors
it is characteristically to create control
mechanisms at both the domestic and
international levels, which are intended
to ensure the implementation of the
relevant standards and contribute to the
implementation of international law in the
national legislation of States.

In accordance with the principle of
good faith of realization of international
commitments, each state must adopt the
most effective domestic measures for
which the state may establish special
bodies and give them control functions.

International —  legal  science,
summarizing accumulated experience,
must develop and recommend to the
international practice new forms, methods
and means of international control — as an
important tool to ensure compliance of
international obligations by the states.
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