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Summary
The article investigates problematic issues connected with powers of bodies and officials of local self-government in administrative
justice in Ukraine. Based on research author outlines basic problems related with process of realization of powers by bodies and
officials of local government. Author emphasizes that it is impossible formation of Ukraine as a democratic and social, legal and
economically developed state, where human and civil rights are not only proclaimed declarations and become a reality, where people
will be really great social value, without the effective work in this direction, without enormous efforts of state, authorities and citizens.
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AHHOTAIUSA

Craths MOCBSIICHA UCCIEOBAHUIO MPOOIIEMHBIX BOIPOCOB, CBSI3aHHBIX C MOJTHOMOYHSIMH OPTaHOB U JTOJDKHOCTHBIX JIMIl MECT-
HOTO CaMOYIpaBJIEHUS B aJIMUHUCTPATHBHOM CYIONPOM3BOACTBE YKpauHbl. Ha OCHOBaHMM MpPOBEIEHHOIO UCCIEI0BaHUS aBTOPOM
O4YepUCHBI OCHOBHBIE ITPOOIEMBI, a TAKKe HEKOTOPHIE IyTH MX PEIICHHMS, CBI3aHHBIE C IIPOIIECCOM PeaTn3alliy MOIHOMOYHI OpraHa-
MH ¥ TO/DKHOCTHBIMU JIMI[AMUA MECTHOTO CAMOYIIPABJICHUsI. ABTOp aKIIEHTHPYEeT BHUMAaHUE HA TOM, 4TO 0e3 3(deKTUBHOM pabOThI B
JTAHHOM HarlpaBJIeHUH, 03 KOJIOCCAJIbHBIX YCUIIMI TOCYIapCTBa, €ro OPraHoB M IPayk/iaH, HEBO3MOXKHO CTAHOBJICHUE YKpaHWHBI, KaK
JIEMOKPATHIECKOTO ¥ COIIMAIBHOTO, TIPABOBOTO ¥ 3KOHOMHUYECKH PAa3BUTOTO FOCYIapCTBa, T/Ie MIPpaBa YeI0BeKa U IpakIaHuHA He OyIyT
TOJIKO MPOBO3IIAIICHHBIMU JICKJIAPAIMSIMH, a CTAHYT PEabHOCTHIO, IJIe YETOBeK ACUCTBUTEILHO OylAeT Benudaulieil conuanbHoit

HEHHOCTBIO.

KuioueBbie cjioBa: TIOJTHOMOYHS, KOMIICTCHIIUA, OPraHbl MECTHOTO CaMOYNpPaBJICHUA, aAMUHUCTPATUBHOC CYIOIIPOU3BOJACTBO,

cyneOHast 3amura.

P roblem definition. The legislation
enshrined in Constitution of
Ukraine that outlines three basic principles
of Ukrainian state as democratic, civil
and lawful aren’t entirely fulfilled as of
today. However, above principles hold
most preeminent policies of constitutional
development of Ukraine, and country’s
national ideal sought by those who stood
at cradle of its statehood.

Background  research is  that
achievement of above will take time and
tremendous effort of state, its agencies,
and each of us. An essential element of this
process encompasses study of complex
issues associated with implementation of
duties of local government institutions
and their officials.

State of research. The authority of
bodies and local government officials
in administrative proceedings discussed
in works of many foreign and national
scholars, among whom V. Averyanov,
A. Bachun, 1. Solonenko, D. Holosni-
chenko, 1. Schebetun, P. Bilenchuk,
V. Bordenyuk, V. Kopeychykov, V. Krav-
chenko, V. Kornienko, N. Nyzhnyk and
other scientists.

The purpose and issues of article
is research of issues related to process
of realization powers by officials and
local government. The novelty of work is
manifested during a analyzing regulations

of applicable legislation regarding status
of public officials, public authorities,
and local governments, we can conclude
that almost all of them have rules that to
varying degrees, regulate competence of
these entities, but theoretical problems
of implementation of competence
considered insufficient, causing
confusion and even confrontation in their
application.

Statement of basic provisions. The
main task of local authorities is comprised
in resolving issues of public affairs
according to e laws of Ukraine and with
regard to interests of population [1, p. 58].
Local government as an autonomous form
of public power is characterized by its
own scope of authority.

The European Charter of Local Self-
Government uses term «competence
of local government». In the literature
competence of local government is
presumed to embody rights, duties and
subjects of territorial communities, and
local government officials to carry out
functions and tasks of local government
established by norms of Constitution,
laws, and regulations [2, p. 478].

O. Bachun states that in accordance
with Law of Ukraine «On the Local
Government in Ukraine» competence of
local government in matters of judicial
protection applies to appeals from

executive bodies of villages, towns and
city councils to court for recognition
of illegal acts of executive authorities,
other local governments, enterprises,
institutions and organizations that restrict
right of territorial communities and
authorities of local government officials
(Art. 38). In addition to those subjects of
appeal, right to address court is also held
by mayors of villages, towns and cities
(Art. 42); by Board — Chairman of district,
regional, and district in city council
(Art. 55) [3, p. 106].

The interests of public authorities
and local governments in legislation are
usually not mentioned, instead there are
norms established by law regarding their
jurisdiction and authority. For instances,
in article 4 of law of Ukraine «On the
Local Government in Ukraine» last basic
principle of local government defines
basis of judicial protection of their rights.
Farther, above law specifies functions
and discretions of local governments.
As public authorities, local governments
must act directly in accordance with laws.
Therefore it is advisable to reference
chapter 1 of article 2 CAP of Ukraine,
which defines task of administrative
proceedings through establishment of
regulations on rights of public authorities
and local governments, rather than their
abstract «interests» [4, p. 83].
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The authority as an essential structural
element of competence is defined as a
set of rights and obligations of powerful
nature that determine type and extent
of behavior of an entity at appropriate
territorial level in order to meet legitimate
interests of population [5, p. 122].

In the Great Encyclopedic Dictionary
of Legal Concept term «authority» means
a set of rights and responsibilities of state
agencies and public organizations as well
as officials and other persons assigned to
them in accordance with legislation to
carry out their functions [6, p. 693].

Agreeing with scholar 1. Solonenko
who defines authority as the right to give
orders, and seek their implementation,
carry out necessary actions and make
managerial decisions, hence authority is
used for meeting commitments [7, p. 82].

Some scholars define authority
as specific rights and obligations that
characterize availability of administrative
functions that allow public entities to
perform their tasks. The authority of state
or local government is a fundamental
element of their competence, established
by law under Constitution of Ukraine,
ensuring implementation of appropriate
functions in relation to specific objects of
their jurisdiction [8, p. 261].

Thus, local government — is a form of
self-organization of social and territorial
communities (regional groups), in which
citizens form territorial staff in area
of its competence established by law,
implement a public authority through
established entities or provide possibility
of permanent participation for citizens in
management [9, p. 17].

Analyzing regulations of applicable
legislation regarding status of public
officials, public authorities, and local
governments, we can conclude that
almost all of them have rules that to
varying degrees, regulate competence of
these entities, but theoretical problems of
implementation of competence considered
insufficient, causing confusion and even
confrontation in their application. The
Constitution of Ukraine, recognizing local
government as a fundamental structure
of state and society, describes its status,
using terms such as «authority», «right»,
«competencey.

Competence of local government,
if characterized in most general terms,
is a legal category that includes items
in their jurisdiction and authority, has

internal unity and consistency as defined
by Constitution and laws of Ukraine
[9, p. 62].

According to D. Holosnichenko
authority is a broad and generalized
concept in terms of theory of law and
state. Its content is a system of rights
and obligations acquired in legitimate
way by state, local government, state
agencies, their officials and other
legal entities for purpose of providing
opportunities, satisfying needs and
interests of man and citizen, individual
social groups and society as a whole

[10, p. 54].
Local governments and its officials
have powers of private character,

general powers defined in Constitution
of Ukraine and laws, and are applicable
to all these entities, but authority to
direct management of administrative and
territorial units are governed by charter
community. Statutory powers are defined
in rules of statutes of local communities
and apply only to relevant communities.
Publication of charters as a way to
consolidate powers of local government
is conditioned by several factors that
affect regulations of local municipalities
[10, p. 195].

Despite fact that rights of local
governments almost always are their
responsibilities, and vice versa, this does
not mean that among them there is no
difference. The rights and responsibilities
of local government within competence
of latter exhibit relatively independent
character. The rights of subject of local
government constitute a discretion in
deciding on an issue of public life in area
of its jurisdiction [11, p. 397].

Obligations of local government
do not provide that freedom of choice
for addressing specific issues of public
life within their jurisdiction, strictly
regulating their actions in a particular
field of competence.

Powers of local government entities
can be divided into powers of general
and specific nature. The powers of a
general nature define objectives and
areas of activity of local government.
In turn, powers a specific character are
always associated with resolution of
certain current issues and operations
in management, ensuring at same
time implementation of powers of
local government with general nature
[11, p. 398].
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The powers of local government
define boundaries of its entities in matters
that are subject of its jurisdiction. Local
government’s actions result in defining,
changing, terminating powers of its
organs and officials, as well as rights
and responsibilities of enterprises,
organizations and other legal entities and
citizens in local government relations
[11, p. 403].

It’s worth noting that there is no
unity in classification of authorities
of governmental subjects in legal
science nowadays. Thus, according to
L. Schebetun powers of local governments
are divided into following types: 1) a
general nature, which is always associated
with management and administration,
publication of legal acts, mandatory for
all bodies and local government officials,
individuals and businesses with practical
implementation of all basic functions of
local community; 2) particular nature,
which are related to addressing specific
issues of local life; 3) powers that
contribute to implementation of local
governments, and related to establishment
of'its own initiatives in addressing various
issues of local life and performance of
certain functions of local community
[12, p. 110].

According to P. Liubchenko powers
of local governments are divided by areas
of public life: 1) in socio-economic and
cultural development; 2) in budget and
finance; 3) in management of municipal
property; 4) in environmental safety;
5) inrights, freedoms and legal interests of
citizens; 6) powers related to organization
and control; 7) powers related to
interaction between state government and
local governments; 8) organizational and
constituent powers of nature [9, p. 102].

Based on implementation of
theoretical and legal characteristics of
current legislation, we can conclude that
powers of local governments are divided
according to following criteria:

— Depending on authority which
they exercise a) powers of representative
bodies, which, according to article 10 of
law of Ukraine «On Local Governmenty,
are village and city councils, representing
respective municipalities and carry out on
their behalf and in their interest functions
and powers of local government by
Constitution of Ukraine, this and other
laws. Regional and district councils
are representative bodies of local self-
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governments that embody common
interests of territorial communities of
villages, towns, cities, within the powers
defined by Constitution of Ukraine, this
and other laws and powers transferred
to them by villages, settlements and city
councils [13]; b) powers of executive
bodies of villages, towns, cities, and city
district boards (if established), including
executive committees, managerial
departments and institutions, etc. In town
councils that represent municipalities,
numbering up to 500 people, by decision
of territorial community or village council
executive entities may not be established
[13]; ¢) powers of other entities of local
government  (territorial ~ community,
village, mayor, community organizations);

— By influence of local governments
in areas of public life: powers in the
field of socio-economic and cultural
development; authority in forming
local budget; authority to communal
property management; powers in the
field of housing and communal services;
powers in field of construction; authority
in education, health, culture, physical
culture and sports; powers in sphere
of land relations and protection of
environment; authority to provide law and
order, protection of rights, freedoms and
legal interests of citizens in all spheres of
public life;

— By subject composition: 1) power
of collective entities of local government,
including: local communities,
representative bodies; executive bodies
of willages, towns or city councils;
community organizations, sessions of
councils, standing committees of councils,
temporary control commissions  of
councils, divisions, departments and other
executive bodies of villages, towns, cities,
borough council presidium (board) district
and regional councils, executive office
district and regional councils; 2) powers
of individual entities of local government,
in particular: village, mayor, head of
district, regional, district in city council,
deputy head of district, regional, district
in city council, secretary of village, town
council, deputies od councils, manager
and staff executive committees, etc.;

— By legal force of a legislation in
which they are established: a) powers
enshrined in legislation; b) powers
enshrined in regulations, including local;

— By place and role of local
governments in public administrations:

1) own (self-governing) authority,
implementation of which is connected
with solving local issues, and providing
public services to citizens; 2) delegated
powers (powers of executive authority
granted by law to local authorities) that
involve performing functions of executive
powers [14, p.16].

— By th exclusivity: a) powers of
local governments, lost of which is
exclusive. Exceptional powers enshrined
in law regarding rights and duties
that are exclusive responsibility of
representative bodies, and are performed
by them directly. Exceptional powers
provide certain guarantees of rule in
system of representative bodies and local
government officials; b) powers of local
governments, which can be determined
later. Thus, in accordance with article 40 of
law of Ukraine «On Local Government»
executive bodies of villages, towns and
city councils, except powers under this
Act, exercise other rights granted to them
by law [13]. The article 43 of same Act
states, «district and regional councils
can consider and decide in plenary and
other matters within jurisdiction of this
and other laws» [13]. And article 146 of
Constitution of Ukraine states that other
issues of local self-government, as well as
its formation, operation and responsibility
are determined by law [15];

— By presence (absence) of authority
requirements: a) authority (making
decisions that are mandatory for all
citizens, officials and organizations;
use of state coercion, control, etc.).
Y. Tikhomirov defines authority as a
«secured by law demand of authorized
subject that is addressed to individuals and
legal entities» [16, p.139]; b) powers that
are not associated with implementation
of governmental regulations (e. g. intra-
organizational solution of economic
issues; powers that are performed in a
horizontal relationship, etc.).

Thus, theauthority =~ of  local
governments must be understood as rights
and responsibilities of local communities
to ensure rights and freedoms of man and
citizen that is specified in functions of
their realization, protection and security,
and are established by law.

The Constitution of Ukraine defines
most important functions of state, which
include ensuring human rights and
freedoms, and legal protection of citizens.
Furthermore rights and freedoms of man
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and citizen, as well as their guarantees
determine content and direction of
state. The implementation of these
constitutional canons is largely dependent
on effective judicial protection —
especially administrative courts, whose
jurisdiction applies to disputes involving
bodies (officials) that have state-power,
and mandatory authority.

The order of  administrative
proceedings, regulated by Administrative
Code of Ukraine, involves implementation
of relevant procedures by subjects
of local governments. Such subjects
include administrative court, a person
who requests protection of their rights,
freedoms and lawful interests, and persons
who legally have right to protect rights,
freedoms and interests of others (attorney,
ombudsman, local governments, public
authorities, individuals and legal entities).
Empowering these actors of procedural
rights and obligations means that
legislature has defined powers of each
entity in administrative proceedings, so
that it becomes orderly conducted and has
a consistent character.

Article 49 of Code of Administrative
Procedure of Ukraine stipulates that
persons involved in case have equal
procedural rights and obligations. Above
persons must conscientiously use their
procedural rights and comply strictly
procedural obligations.

It is eminent that Article 47 of CAP of
Ukraine defines that persons involved in
administrative process can be divided into
three groups: a) sides (one side is plaintiff,
and other — defendant); b) a third party
(a) third parties that claim independent
demands on subject of dispute; b) third
parties that do not claim independent
demands on subject of dispute); c)
representatives of parties and third parties
(Ukraine Parliamentary Commissioner
for Human Rights, prosecutor, public
authorities, local governments, individuals
and legal entities) [17].

The administrative lawsuit is an
appeal by plaintiff. However, based on
content of article 60 of CAP of Ukraine,
administrative lawsuit may be initiated
not only at request of plaintiff, but claim
of prosecutor and other persons who are
entitled to protect rights and freedoms of
others. It should be noted that a plaintiff
is always a person whose rights freedoms
and interests are subject of administrative
case.
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The plaintiff in an administrative
case according to chapter 2, article 50 of
CAP of Ukraine can be: a) an individual —
citizen of Ukraine, foreigner or stateless
person, and entrepreneur; b) legal
entities — enterprises, institutions,
organizations, associations of citizens;
c¢) public authorities.

Based on specific legal
administrative proceedings, one can
identify specific subjects of court
cases — bodies of power (public
authorities, local governments and their
officials). Public disputes between these
entities considered in administrative
proceedings regarding implementation
of their competence in management,
including delegated powers and on
conclusion and implementation of
administrative  agreements.  Given
peculiarity of actors of public authority
to conduct their duties exclusively
within law, their duty to open a lawsuit
is executed in case of violation of their
competence, and act or action of another
public entity. As already stated, village,
town and city mayor may appeal to
court to demand recognition of illegal
acts of other local governments, local
authorities, enterprises, institutions
and organizations that limit rights and
interests of local community, as well as
powers of board and its organs.

Civil servants are special
plaintiffs who are entitled to appeal to
administrative court to resolve disputes
related to public service [17]. Article
17 of CAP of Ukraine determines
jurisdiction of administrative courts
to hear cases in administrative
proceedings. Analyzing content of this
article, subjects of appeals to court with
administrative lawsuits are primarily
individuals and legal entities, and
defendants — public authorities. Article
50 of CAP of Ukraine stipulates and
follows objectives of administrative
proceedings that plaintiff must be a
physical or legal person, who request
protection of their rights, freedoms and
interests, if it considers that subject of
power affects these rights, freedoms
and interests. However, part 4 of above
articles provides cases of administrative
claims by public authorities, meaning
that law defines cases where plaintiff
in administrative proceedings is subject
of public authority. According to article
50 of CAP of Ukraine citizens of

Ukraine, foreigners, stateless persons,
legal persons (companies, institutions,
organizations), individuals who are not
public authorities can be defendants in
administrative proceedings only with
administrative claim of government
agencies in cases: a) a temporary ban
(suspension) all or certain types of
activities of association; b) a forced
dissolution (liquidation) of associations;
c) a forced expulsion of a foreigner
or a person without citizenship of
Ukraine; d) restrictions on right to
peaceful assembly (meetings, rallies,
demonstrations, strikes, etc.); €) in other
cases specified by law. This list is not
exhaustive — law may establish other
similar cases.

Consequently, legislator limits right
of appeal to authority of administrative
lawsuit, referring only to extent legally
required. Thus, only in exceptional
cases specifically established by law,
defendant in administrative proceeding
may be a physical or legal person who
doesn’t have public authority.

Conclusions. The authority of local
government officials in administrative
proceedings should be understood
as enshrined in current legislation
rights and duties of officials and
local government to ensure rights
and freedoms of man and citizen,
specifically regarding protection
of rights, freedoms and interests of
individuals and legal persons in public
law relations and aimed to confirm or
restore right violated or disputed.
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