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OCOBEHHOCTHU PEINIAMEHTAIIMA ®PAKTUYECKOMN OILIUBKH
B YI'OJIOBHOM KOJIEKCE YKPAUHbI

Amxena AMJTUHSIH,

acHpaHT KadeIpbl YTOJIOBHOTO MPaBa U KPUMHHOJIOTUH FOPHINYECKOTO (haKyIbTeTa
Kueckoro HanmoHaibHOTO yHUBepcuTeTa uMeHu Tapaca llleBuenko

Summary

Certain features of mistake of fact regulation in Criminal Code of Ukraine are examined in article. The provisions, contents of
which may include, include or not exclude some characteristics of mistake of fact are systematized. The author analyzes provisions
relating to first two groups and gives an estimate of mistake of fact regulation in Criminal Code of Ukraine as a whole and defines basic

(common) ways to improve this regulation.

Key words: mistake of fact, regulation, legislative provisions, Criminal Code.

AHHOTAUA

B crarpe uccnenyroTcs HEKOTOpbIe 0COOEHHOCTH PErTaMeHTaINN (paKTHIECKOH OMMOKHM B YTOIIOBHOM KojfieKce YKkpanHsl. CHcte-
MAaTH3UPYIOTCS TE ero MOJIOKEHUS, COAEPKAHNE KOTOPBIX, BO3MOYKHO, BKIIFOYAET MIIM HE UCKIIIOYAET OT/IeNIbHBIC XapaKTePUCTHKH (ak-
THYecKoi ommOKu. [IpeAMeTHO paccMOTPEB MOJIOKEHUSI, OTHOCSIIIMECS K IIEPBBIM JIByM I'PYIIIIaM, aBTOP JAeT OLIEHKY periaMeHTaluu
(hakTHUIEeCKO OIIMOKK B YTOIIOBHOM KOZIEKCE YKPAWHBI B IIEJIOM 1 OTIpe/IesieT OCHOBHBIE (001I1e) HalIpaBICHHs COBEpPIICHCTBOBAHIS

TaKOH perfiaMeHTallu.

KuioueBbie ciioBa: (baKTI/I‘-IeCKaSI ou.m61<a, periraMmeHTal s, HOpMaTUBHBIC IIPEAINIMCaHUs, YrosoBHBIN KOJEKC.

]:[OCTaHOBKa npodieMsl. Yro-
JIOBHBIN KOJEKC YKpawHbI (na-
nee — YK, YK Vkpaunsl) HE cOIepKuT
00I1Iell HOPMBI, MOCBSIIEHHON (aKkTHue-
CKOll ommOKe, HO, TI0 HalleMy MHEHHIO,
oTAeNbHBIE ToNoKeHnst 3Toro Komekca
MOTyT OBITh HOPMATHBHBIMH OPHEHTH-
paMU IpH OLICHKE YIOJIOBHO-TIPABOBBIX
CHUTYallU, BKJIIOYAIOIINX TaKyl0 OLIMOKY.
Peub uaét, B 4aCTHOCTH, O HEKOTOPBIX T10-
noxenusax pasgena Il «llpecrymnenue,
€ro BUJbI U CTaauW», pasaena V «BunHa
u e€ dopmb» u pazaena VIII «O6cros-
TENbCTBA, UCKIIIOUAIOIIUE NPECTYMHOCTh
nestausy O6reit yactu YK (mamee — O
YK). Bo3HuKaeT 3aKOHOMEPHBI BOTIPOC:
o0ecTieunBaroT JIM TaKUe TTOJIOKEHUS Hal-
JIeXKAUH ypOoBeHb perlaMeHTannu Qax-
THYECKOH OIMIMOKH B YTOJOBHOM IIpaBe
Ykpanus1?

Hean crarbu. Llens cTatby cOCTOUT
B TOM, YTOOBI: 1) cCHCTEeMaTH3UpPOBaTh 110-
noxenuss YK VYkpauHbl, KOTOpbIE MOTYT
OBITh HOPMATHBHBIMU OPHEHTHPAMH JUIS
OTACJBbHBIX MPOSIBICHUN (haKTHUECKOI
omrOKY B YTOJIOBHOM IIPaBe; 2) MpeaMeT-
HO PAacCMOTPETh T€ M3 HUX, COJCpPKAHUE
KOTOPBIX KOPPECIOHIUPYET C OTJAeb-
HBIMH XapaKTEPUCTHKaMH (DaKTHUECKOM
omuoOku Oosiee-MeHee KOHKPETHO; 3) 1aTh
o0IIyI0 OLEHKY periaMeHTalu (akTu-
yeckoii ommoku B YK Vipaunsr; 4) chop-
MYJIHPOBATh OOLINE HAIIPABICHUS COBEp-
[IEHCTBOBAHMS TAKOH perlaMeHTalnH.

H3no:keHne 0CHOBHOIO MaTepHaja
ucciaenoBanus. [Ipexne Bcero, cuuraem
HEOOXOAUMBIM CHOPMYITUPOBATH HEKOTO-
pble MCXOJHBIC MOJOKEHHS, Ha KOTOPBIX

Oazupyercs Haile uccienopanue: 1) gax-
THYECKas OMMOKAa — 5TO HeNpaBHJIbHAs
OLICHKA JIMIIOM BO BpEMs COBEpLICHHs
JeSHUS, NPUYUHAIONIETO BpeX OOBEKTY
YIOJIOBHO-IIPABOBOM OXpaHbl, (akTuye-
CKOTO O0CTOSATENbCTBA, KOTOPOE HMeEET
YTOJIOBHO-TIPABOBOE 3HA4YCHHE; 2) Mpes-
MeT (hakTHYEeCKOil OmMOKM HE OrpaHu-
YUBAETCSI COCTABOM IPECTYIUICHHS, BO3-
MOXKHBI OHIMOKH OTHOCHTEIBHO 00CTO-
SITEJIBCTB, BBIXOASAIIMX 3a €ro IPE/eIbl;
3) daxrndeckas ommoOKa ¥ BUHA IO CBO-
€My COJEP)KAHUIO TAKKE JIMIIb YaCTUYHO
HEePECeKaloTCs, MOCKOJIBKY OIIMOKAa MO-
JKET KaK OXBaThIBAThCS BUHOH (ee popma-
MH), TaK UCKITIIOYATh e€; 4) B 3aBUCUMOCTH
OT NPUYHMHBI U YCJIOBHUS BOSHUKHOBEHHMS
(akTHUeCKUX OMIMOOK OHU MOTYT OBITH
W3BHHUTEIILHBIMH (€CIIH TIPH BHUMATEITh-
HOM H JOOpOCOBECTHOM OTHOIICHHUH K
JIeNTy JIAI0 He MOIJO H30eKaTh OIIHOKN)
Y HEU3BHHUTEIILHBIMU (€CITH TIPU BHHMa-
TEJIEHOM U JI0OPOCOBECTHOM OTHOIICHUH
K JIeJTy JIUIIO MOIJIO U30€XkaTh OIIUOKH).
IIpuHnMas BO BHMMaHHE yKa3aHHbIC
BBIIIC TIOJIOXKEHHUS M OLICHMBAs COJeprKa-
HUE HEKOTOphIX crarei YK, MoxHO npu-
WTH K BBIBOAY: MPHU OTCYTCTBHUHU OOIIEH
HOPMBI (paKTHUYECKasi OLIMOKA Peryiaupy-
eTcsl OTAEIBbHBIMA HOPMAaTHBHBIMH TIpE/I-
NUCaHUSIMHU (TonokeHusiMK) kak OOmeit,
tak u Ocobennoif gacreit YK YkpanHs.
B cBoro ouepens, cuctemMaTH3upys Takue
MOJIOKeHNST 10 OCOOEHHOCTSIM HUX CO-
JICP)KaHUsI B 4aCTH periiaMeHTannu Qax-
THUYECKOH OMIMOKM, MOXKHO BBIJCIHUTD
cpelu HUX Tpu rpynmsl: 1) moJiokeHus,
KOTOpbIe NMPAMO (PaKTHYECKYI0 OmMO-

Ky He NpeIycCMATPHBAKOT, HO MOTYT
ObITh HOPMATHBHBIMH OpPHEHTHPAMU
JUISL OTEJbHBIX €€ IPOSBJICHHUIT; K OTOI
rpyIrne, 1Mo HaueMy MHEHHIO, OTHOCST-
Csl TOJIOXKEHHs O BUHE U ee (opmax (CT.
cT. 23—25 YK); HonoxeHust 0 MOKyIeH!N
Ha npecrymienue (ct. 15 VK); monoxe-
HUsL 00 OTZHENBHBIX Mepax YroJlOBHO-
MPaBOBOTO BO3/eicTBUA (CT. CT. 65, 60,
68, 96-10 YK); monokeHus, Kacarolne-
Csl OTZEJIBHBIX BHIOB MPECTYIUICHUH (CT.
ct. 118, 124 YK); 2) momno:xenusi, Ko-
TOpble  HENOCPEACTBEHHO  Mpeayc-
MATPUBAOT (AKTHYECKYI0 OLIMOKY
(ct. 37 YK); 3) mosio:keHus, cogep:kanue
KOTOPbIX OTHOCUTEJIBHO (PAKTHYECKOMH
omHOKH TpeCcTaBJsieTcsl NPodIeM-
HBIM (4. 4 cT. 36, 4. 3 cT. 39, 4. 5 cT. 41,
4. 1,2 ct. 42 VK).

B cBsi3u ¢ orpaHn4eHHBIM 00BEMOM
CTaTbu B Hell OyayT pacCMOTPEHBI 0JI0-
JKEHHs, OTHOCSIIMECS KO BTOPOH M Tpe-
ThEH rpynmnam.

B Hayke yrosoBHOro mpaBa MHHMast
000pOHa TPaJULHOHHO CBS3BIBACTCS C
(axruueckoit ommoOkoit. Takod momxon
nonaepkuBaetcst B padorax A.J[. Koma-
poma [1, c. 1], B.B. Annmyk [2, c. 282],
M.J. baxanosa [3, c. 278], A.A. [lynopo-
Ba[4,c.260], 1.B. Kamenckoro [5, c. 646],
M.J. Slky6oBuua [6, c. 69], M.JI. TIpoxo-
posoit u A.1O. Ilpoxoposa [7, c. 426] u
1p. O cBs3u MHUMON 0OOpPOHBI M (haKTH-
YecKoi OIMOKH MIET Peyb U B HEKOTOPBIX
HAay4YHO-TIPAKTHYECKUX  KOMMEHTapHsX
[8,¢.93;9, c. 84] (manee — HIIK). C yue-
TOM OTMEYEHHOTO EAMHOIYIIUS KPUMH-
HAJIMCTOB CYMTACM BO3MOXKHBIM OCTaHO-
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BUTBHCS TOJILKO Ha OTAEJBHBIX 0COOCHHO-
CTAX (aKTHYECKUX OLIMOOK, OXBAThIBAC-
MBIX MHHUMO# 000POHO#, ¥ HEKOTOPBIX HX
MPOOIEMHBIX aCIIEeKTaXx.

Cornacno 4. 1 ct. 37 YK mHumoit
000pOHOW TpPU3HAETCS JesSHHE, CBS3aH-
HOC C NPUYMHEHHEM Bpela IPH TaKuX
00CTOATENbCTBAX, KOTNA PEabHOTO 00-
IIECTBEHHO OIACHOTO IMOCATATeNCTBA HE
ObLIO, W JIMIIO, HENPAaBUIILHO OLCHUBAsS
JICUCTBUSI TOTEPIICBILETO, TOJNBKO OIIH-
6ouyHo mpennornarano ero Haauume. O6-
pauiaer Ha ce0s BHUMaHHUE TO, 4TO B CT. 37
VYK npenycMOTpeHbl Kak U3BUHUTENbHAS,
TaKk M HEU3BHHMTENbHAs (HaKTHYeCKue
OIIMOKY, TPUYEM y4eHble 000CHOBAHHO
YKa3bIBaIOT, YTO pelIeHHe Borpoca 00
YTOJIOBHOI OTBETCTBEHHOCTH B CHTYallUH
MHHMOiT 00OPOHBI TIPSIMO 3aBUCHT OT CO-
OTBETCTBYIOIIECH PA3HOBUIHOCTH OIIHOKH
[5, c. 647]. Tak, u3BUHUTEIBHAS ONTHOKA
OTHOCHTEIIBHO HAJIMYMs COCTOSIHHUS He-
00X0MMOIT  000POHBI MO0 HCKITFOYAET
YTOJIOBHYIO OTBETCTBEHHOCTH (4. 2 cT. 37
VK), 1160 — mpu HaJMYUM OCHOBaHHUH,
npenycMoTpeHHsIX 4. 3 ctr. 37 YK, — mo-
JKET MOBJIEYb TAKYI0 OTBETCTBEHHOCTb I10
cr. 118 unu cr. 124 mannoro Kopgekca, a
HEU3BHHUTEIbHAS — COMIAcHO 4. 4 cT. 37
YK — o0ycnaBnuBaeT BO3MOXKHOCTH OT-
BETCTBCHHOCTH 3a HEOCTOPOXKHOE IIPH-
yuHeHue Bpena. [Ipu 9ToM, HCXonms H3
OykBasbHOTO cozepkanus 4. 4 ct. 37 VK,
OTBETCTBEHHOCThH 32 HEOCTOPOXKHOE IPH-
YHHEHHE Bpe/a JI0JDKHO HACTYIaTh B CO-
OTBETCTBYIOIIUX CIy4asx M TOTJa, KOraa
TaKOH BpeJ NMPEBBICHI HPEJebl, JOIy-
CTHMBIE B YCIOBHSAX PEaIbHOIO IMOCsTa-
TEJILCTBA, TO €CTh B CHTYallUH, KOTOpas
BKJIIOYACT U HEU3BHHUTEIBHYIO OLIMOKY,
U 00CTOATEIBCTBA «MHUMOTO IIPEBBILIC-
HUS» HeoOxoaumon 00opoHbl. B 3T0it
CBSI3M 3aClIy)KUBACT BHUMAHUS IPEIJIO-
xenune J[.C. IITamenko yanTsIBaTh N3BHU-
HUTEIIbHYIO OLIMOKY B CHUTYyallMH, Npe[-
ycMotpeHHoH 4. 4 c1. 37 YK, B xauecTBe
CMSTYAIOMIETO O0CTOSITENIhCTBA TIPH Ha-
3HaYeHUU Hakazauus [10, c. 422].

OTMeTHM TaKXkKe HETHITMYHOCTb HOp-
MaTHBHOTO TOZXOJA 3aKOHOAATeNs K
OILICHKE CUTYaIlUH{, IPeyCMOTPEHHOH 4. 4
ct. 37 YK. Ero cBoeoOpasue nposiBisiercs,
B YACTHOCTH, B TOM, YTO CO3HATEILHOE U
JaKe LeJCHAIPABICHHOC NPUYMHCHHUE
Bpena 0ObEKTY yroJOBHO-IIPABOBOH OXpa-
HBI MOXXET IOBJICYb OTBETCTBEHHOCTH 3a
HEOCTOpOXKHOE npecTyuieHne. OmgHaxo, Ha
HAIll B3I, TTOIXOM 3aKOHO/ATENIsI OTIPaB-
naH. B maHHOM citydae ommoOka Kacaercst

00CTOATENBCTBA, KOTOPOE MMEET OIpejie-
JISTIOIee 3HAYEHUE JUISl PEleHHs BOIpoca
0 IPECTYNHOCTH ASSHUSA, a IPU3HAHUE JIe-
SIHUSL YMBIIUICHHBIM HJIM HEOCTOPOXKHBIM,
kak ormeuan B.H. KynpsBues, npemgycma-
TPHUBAET €r0 LEJIOCTHYIO XapaKTepHCTH-
Ky [11, c. 175]. 13 »TOTO BBITEKACT, YTO
«YMBIIIJICHHOE)» COBEPIICHUE JeSTHIE eIé
HE SBIISIETCS] «aOCONTIOTHBIM ITOKA3aTeNIeM)
YMBIIUICHHOTO TIPECTYIUICHUSL.

[TockonapKy HOpPMaTHBHOE COnEpIKa-
Hue nonoxeHudd YK, oTHeceHHbIX Hamu
K TpEeTbeH Ipymnme, He IO3BOJISET OJHO-
3Ha4YHO OIPENENIUTh MX HEMOCPEACTBEH-
HYIO CBsI3b C (PAaKTUYECKOH OIIMOKOH,
[PEJICTABIISCTCS  11eJIeCO00pa3HbIM  CHa-
Yaja pelIMTh BONPOC O HAJIMYMU B HUX
OTAETBHBIX KOHCTUTYTHUBHBIX HMPU3HAKOB
(xapakTepucTHK) Takod ommoOku. Mcxo-
Il U3 TPEUIOKEHHOHN BBIIIE Ae()hUHIINT
(axTHIecKol OMHMOKN, NMEIOTCS B BHIY
CIIeAyIOIINE €€ XapaKTepHCTUKH: 1) Ha-
JTMYUE HeTPaBHIBHOW OIEHKH BO BpPEMsI
COBEPILCHUS AeSHUS; 2) NpeaMeT Hempa-
BUWJIHOW OLICHKH HaxoauTcs B (haKThye-
CKOM IIIOCKOCTH; 3) Takasi HelpaBHiIbHAs
OLICHKA UMEET yrOJIOBHO-IIPABOBOE 3HAYE-
nue. [Ipu sTom Oynem MCXOOUTH M3 Clie-
nyroiero. Bo-nepBbix, aesHue, coBeplia-
€MOe MOJ KOHTPOJEM BOJIH M CO3HAHUS
CcyOBeKTa, 0053aTeNbHO MPENoNaraer,
10 KpailHel Mepe, MUHIMAJIbHYIO OLIEHKY
1M CBOETO JISSTHUS U JIPYTHUX, CBSI3aHHBIX C
HUM 00cTOsITeNnbCTB. BO-BTOPHIX, HEOCO3-
HaHHE 00CTOSTEIHCTBA HE NCKITIOYALET €ro
HeNpaBWIbHON OLIEHKH, a, HA0OOPOT, KaK
[IPABHJIO, SIBISIETCS €€ PE3YJIbTaTOM.

[IpoGneMHBIMU B acHeKTe pernameH-
Taiuu (PAKTHYSCKOW OMIMOKU TPEeNCTaB-
JISIFOTCSI, B YaCTHOCTH, 4. 4 ¢T. 36 1 4. 3
cT. 39 YK (mockonbKy KOHCTPYKIIUH 3TUX
MOJIO’KEHUH OJHOTUITHBI, PACCMOTPHUM HX
Bmecte). B 4. 4 ct. 36 YK yxkazaHo, 4to
U0 HE TOUIEKHT YTOJOBHOW OTBET-
CTBEHHOCTH, €CIIH H3-32 CHJIBHOTO Y-
[IEBHOTO BOJHEHUsI, BBHI3BAaHHOTO OOIIIe-
CTBEHHO OITACHBIM TIOCSTaTeIbCTBOM, OHO
HE MOIJIO OLEHHUTDH (BBIICICHO MHOH —
A.A.) cooTBEeTCTBHE NMPUYMHEHHOTO Bpe-
Jla OMAaCHOCTH MOCATaTeNIbCTBA MM 00-
craHoBke 3amuThl. ComnacHo 4. 3 cT. 39
VYK n1uuo He MOIUIeKUT YrojJOBHOM OT-
BETCTBEHHOCTH 3a TPEBBIIICHHUE Ipejie-
JIOB KpaliHel HeOOXOMUMOCTH, €CITH U3-3a
CHJIBHOTO JYIIEBHOTO BOJTHEHUS, BBI3BAH-
HOTO ONTaCHOCTBIO, KOTOPAs yrpoXkaa, OHO
He MOIVIO OLIEHHMTH (BBIIECTICHO MHOU —
A.A.) COOTBETCTBHE NMPUYNHEHHOTO Bpe-
J1a 9TOH OITacHOCTH.

MUBu.4ct. 36, uBu. 3 cr. 39 YK uc-
MOJIB30BaHO CJIOBOCOYETAHHE «HE MOIIIO
OLICHUTH», HO BO3HHMKAeT BONPOC, UIET
I pedb 00 OTCYTCTBHM OLIEHKH BOOOIIE
WM 00 OTCYTCTBHH NMPABUILHOW OLICHKH.
B HIIK mox pen. C.C. SlueHko, KOMMEH-
tupys cT. 36 YK, ILI1. AEapymko yka3sl-
BAET, YTO B COCTOSIHUU CHJIBHOTO JYyIIEB-
HOTO BOJHEHUSI JINIIO HE BCerJa MOXKET
NPaBUJIBHO (BBIJCICHO MHOH — A.A))
OIIEHUTH COOTBETCTBHE NPHINHEHHOTO
Bpe/la ONACHOCTH IIOCATaTeNbCTBA MM
00cTaHOBKH 3amuThl [9, ¢. 82]. AHanu-
3upys 4. 3 ct. 39 VK, ILIL. Anuppymixo
TAKKe OTMEYAeT HEBO3MOXKHOCTh 00B-
eKTHBHO (BbIJelIeHO MHOM — A.A.) ore-
HHUTh COOTBETCTBYIOLIHME O00CTOATEIHCTBA
[12, c. 117]. O6 OTCYTCTBUH NPaBUJIb-
HOIl OlleHKHU (BBIEICHO MHOH — A.A.) B
4. 3 ct. 39 YK peus unér u 8 HIIK mox
pen. M. Menbruka, M.M. XaBpoHtoka
[13,c. 118].

ITo Hamomy yOexeHuro, B 4. 4 cT. 36
u 4. 3 ct. 39 YK nmeercs B BUgy orcyT-
CTBHE UMEHHO IpaBWJIbHOHN oueHku. He-
CMOTps Ha HAJIMYUE CUIILHOTO JIyLIIEBHOTO
BOJIHEHUSL, JIMIIO B 3TUX CITy4asX COXPaHs-
€T MUHHMMAJIbHBIIl YPOBEHb CO3HATEJILHO-
rO M BOJICBOTO KOHTPOJISL HaJl CBOMM I10-
BEJICHUEM, a 3HA4YMT, 0053aTeNIbHO JaeT
OILIEHKY JICSTHHIO ¥ APYTHM, CBSI3aHHBIM C
HUM 00CTOSTeNBCTBaM. Jlpyroe aermo, 94to
TaKasi OLIEHKA MOXKET OBITh HENPaBIIHLHOM
(omm60YHOI), HO €€ OTCYTCTBHE BOOOIIE
HEBO3MOYKHO. YUHTHIBas TO, YTO B aHAIIU-
3UPYEMBIX CHTYalUsIX XapaKTep HaHeCEH-
HOI'O Bpeja aJIeKBaTHO HE OTpaXkaeTcs B
CO3HaHUM CyOBEKTa, MOXHO TOBOPUTH O
HENPaBUIbHOCTH TOH OLIEHKH.

MUBu 4ct 36, uB u 3 cr. 39 YK
YKa3bIBaeTCsl Ha HEBO3MOXKHOCTb OLICHUTb
COOTBETCTBUE OTHUX 0OCTOSITEIBCTB APY-
ruvu. OIHAKO, HA HAII B3IV, B JIIOOOM
ClTydae CHaJaja OLIEHMBACTCS KaKIOe W3
TaKAX OOCTOSTENBCTB, M TOJBKO ITOTOM,
B IIPOIIECCE UX COMOCTABICHUS, CyOBEKT
MOXKET CJIeJIaTh BBIBOJ (NPABMIIBHBIH HITH
HEINpaBWIbHBII) 00 UX COOTBETCTBUM HIIX
HEecooTBeTCTBUU. UTO KacaeTcs npeaMeTa
9TOW HENpaBWIBHOH OLIEHKH, TO 3aKOHO-
Jareiab TOBOPUT 00 OIACHOCTH MoOcsra-
TEeNbCTBA, 00CTaHOBKE 3alUThI (4. 4 CT. 36
VK) unu o xapaktepe ONacHOCTH, KOTO-
pas yrpoxaet (4. 3 ct. 39 VK). He ocra-
HaBJIMBASACh HA KOHKPETHOM CONEPKAHUK
9THX XapaKTepUCTUK, MOXHO CJENaTh
o0muii BEIBOK, YTO NMPEIMET HENpPaBUIIb-
HOU OIIEHKH HaXOJHUTHCS B «(aKTHUECKOM

TIJIOCKOCTU». 210 CTaTO4YHO OYCBU/IHBIM
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NPEJICTABIIACTCS U BBIBOJ 00 YrOJOBHO-
MPaBOBOM 3HAYEHHUH TaKOW OIIEHKH, KaK
COCTABIISIOLICH CUTyalMii, KOTOpBIE CO-
rmacHo 4. 4 ct. 36 u u. 3 ct. 39 VK wuc-
KJIFOYAIOT YTOJIOBHYIO OTBETCTBEHHOCTb.

Taxum 00pa3oM, MOXKHO KOHCTAaTHPO-
BaTh, YTO CHUTYalllH, IPEIyCMOTPEHHEIE
4.4 ct. 36 m 4. 3 c1. 39 VK, pernamenTn-
PYIOT OTIeNbHBIE PAa3HOBUAHOCTH (haKTH-
YECKOH OIIMOKHU B yTOJIOBHOM TIpaBe.

OTMeTHM, 49TO COZEp)KaHWE H3ydae-
MBIX HOPM, & UMEHHO — (OPMYIHPOBKA
3aKOHA «HE MOIJIO OLICHHUTb...» (KOTOpas
HAaMH TOJKYETCs, KaK HE MOIJIO TPABUIIb-
HO OIICHHUTb) — JA€T OCHOBAHUE CUMUTATh,
YTO JIMIIO HE MOIIO M30eXkaTh OMIMOKH.
3T0 MO3BOJISIET C/ENaTh BBIBOJI, YTO B T10-
noxeHuax 4. 4 1. 36 m 4. 3 c1. 39 YK «3a-
JIO’KCHA» U3BHHHUTENIbHAS (DaKTHYCCKast
ommoKa.

Henp3st He ykas3aTh U Ha HEKOTOPYIO
CIIOKHOCTD IOPHIMYECKON KOHCTPYKIIUH
9.4 cr. 36 m 4. 3 ct. 39 VK. Ona 3axmo-
4aeTcss B TOM, YTO JUI HACTYIUICHHS CO-
OTBETCTBYIOILETO  YTOJOBHO-IIPABOBOTO
MOCJIECTBUS  (MCKIIIOYEHHSI  YTOJOBHOM
OTBETCTBEHHOCTH) 3aKOHOJIATEJb BbIIBH-
raeT HECKOJIBKO «yCIOBHUi»: 1) Hammuue
COCTOSIHHMSL CHJILHOTO JIyLIEBHOTO BOJIHE-
HUSL X 2) OTCYTCTBHE BO3MOXKHOCTH OlLie-
HUTH (IPAaBWJIBHO OLEHHUTH — A.A.) He-
KoTOpbIe o0cToaTenscTBa. [Ipu aTOM Oyk-
BAJILHOE TOJKOBAaHHE 3aKOHA CBUIETEIb-
CTBYET O TOM, YTO HIEpBOE M3 Ha3BaHHBIX
«YCIIOBHI» SIBISIETCSI IPUYMHOIM BTOPOTO.
K tomy ke, HamM4yne Takux TpeOOBaHUIA
MO3BOJIACT YBUACTDH crieluduueckue Bpe-
MEHHbBIE «IapaMeTpbl» paccMaTpuBac-
MBbIX cuTyaruii. PakTudeckas ommoOkKa, B
YaCTHOCTH, JIOJDKHA HAXOJHUTBCSA B «XPO-
HOJIOTHYECKUX Mpelenax» COCTOSHHS
CHJIBHOTO JYIIEBHOTO BOJTHEHHUSL.

JlocTaTo4HO HEOJHO3HAYHON B YaCTH
peraMeHTanuu  (haKTHIECKOW OIMIMOKH
sBisieTcs Takke 4. 5 ¢t. 41 YK, cormacHo
KOTOPO#i, €CJIN JIUIIO HE OCO3HABAJIO U HE
MOIJIO OCO3HaBaTh IPECTYITHOTO Xapak-
Tepa MpHKa3a WINK PacIOpsDKEHHs, TO 3a
JIesIHUE, COBEPILICHHOE C LIEJIbI0 HCIOJI-
HEHUsI TaKoro NPHKa3a WINM pacHopsike-
HHS, OTBETCTBEHHOCTH MOAJIEKUT TOIBKO
TO JIMLO, KOTOPOE OTJAJO IPECTYIHbII
npuKa3 win pacnopsbkeHue. OnHu yué-
HbIC CYUHMTAIOT, YTO B TaKOH CHTyaluH
BO3MOXKHa Iopuandeckas ommbka [14],
Ipyrue BUAAT (AKTHIECKYIO OIIHOKY
[15, c. 54], a TpeTbU TOBOPSAT U O IOPH-
JIMYECKOH, M 0 (pakTHUIecKoi ommbKax
[16,c.9;17,c.183].

Me1 pacemorpum 4. 5 ct. 41 YK Ha
MPEJMET COOTBETCTBHSI €€ COJEp KaHHs
TeM  XapaKTepUCTHKaM  (aKTHYeCKOi
omKrOKH, KOTOpbIe OBUIM OIPE/eICHbI,
KaK HauOonee cyliecTBeHHbIC. Tak, Io-
CKOJIBKY B HEW MIET peub O LEIU — UC-
MOJHUTHh TIPUKA3 WIH PACHOPSDKEHHE,
HECOMHEHHBIM TIPE/ICTABIISICTCS HAJMIHe
CO3HATEJIBHOTO U BOJIEBOTO KOHTPOJISI CO
CTOPOHBI JIMIA, HCIOJIHSIOMIETO IPHKa3
wm pacriopspkenne. I[lpu sTom ob6crosi-
TENbCTBA, CBSI3aHHBIE C MPECTYNHBIM Xa-
paKTepoM MpUKa3a HJIM PacHOpsKEHH,
JTaHHBIM JIMLIOM He oco3Hatorcs. Ilo Ha-
HIEMY MHEHHIO, 3/1€Ch HEOCO3HAHHE SIBIIS-
€TCsl Pe3y/bTaTOM HENpPaBUWIBHON OIIEH-
KH. YTOJIOBHO-TIPAaBOBOE 3HAUEHHE TaKOH
OLIEHKH TaK)Xe HE BBI3BIBACT COMHEHUI,
MOCKOJIBKY OHA SBJISIETCS] OHUM U3 yCJIO-
BUI MCKIIIOYEHUS YTOJIOBHON OTBETCTBEH-
HOCTH JIMIIA, UCTIOJTHUBIIETO MTPECTYIHBIH
MIPUKa3 WIH PACIOPsHKEHUE.

Bornee crnoXHBIM SIBIISIETCSI BOTIPOC O
MpEeJMETe HEMPaBUIbHOM OLIEHKH, BEb
UMEHHO OH BBICTYNAa€T OCHOBHBIM KpH-
TEpHEM pa3rpaHHYeHUs] (PAKTHYECKOH
U ropuauueckoit ommbok. [lo Hamemy
MHEHUIO, IPeJMET HENpPaBUILHON OLIEH-
KA B CUTYallUH MCHOJHEHMS MPECTYIMHO-
TO TpHUKa3a WM PACHOPSDKEHUS MOXKET
HAXOIUTHCSA KaK B (DAaKTHUECKOH, Tak H
B IOPUAMYECKON «IUIOCKOCTSX». [lomy-
CTHM, CyOBeKT, Oylydn BBEAEHHBIM B 3a-
ONy)XJJeHHE CBOMM pYKOBOIHTEIIEM IIO
MOBOJy OOCTOSITENILCTB J€Ja, CUHTAeT,
YTO U3BIMAET MMYIIECTBO HA 3aKOHHBIX
OCHOBAHUSX, OHAKO PEaJbHO TAKOE U3b-
SATHE MMEET BCe MpU3Haku kpaxu. Ilpm
9TOM 3TO JIMIO a0COJIIOTHO BEPHO OLICHHU-
BAaeT U 3HAET CBOU MOJIHOMOYMA. B Takom
cilyyae NpeaMeT HEMpPaBUIILHON OIEHKH
KacaeTcsi (paKTH4ecKoro o0CTOSTENbCTBA.
He wuckmroueHo Ttakxke, YTO, HCIONHSSA
HEOUEBUIHO IMPECTYMHBIA NpHKa3, JHIO
MOXKET TPHYMHUTH Bpel OOBEKTY yro-
JIOBHO-TIPAaBOBOW OXpaHbI M3-3a OUIMOKH
OTHOCHTEIIPHO HAJHYHS Y PYKOBOIUTEIS
COOTBETCTBYIOIIMX  IOJHOMOYMH  (Ha-
IpuMep, paspellleHds Ha IMpPUMEHEHHE
OpyKHs). 31ech NpeaMeT HelpaBUIbHON
OLIEHKHU HAXOIUTCS B FOPUINUECKOH «I1710-
ckoctu». Takum 00pa3oM, COOTBETCTBY-
roriee noaokerue 4. 5 cr. 41 YK Mmoxet
«IIPE/ICTABIIATEY KaK (PaKTHYECKYIO, TaK 1
IOPUIMYECKYIO OIINOKH.

W3 amanmmza 4. 5 ct. 41 YK cnenyer,
YTO B HEH pedb uaeT 00 W3BUHHUTEIHHOMN
ommOKe, Belb B 3aKOHE HCIIOJIB3YeTCS
(hopMyIHpOBKa <«JTHIIO HE OCO3HABAJIO
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U HE MOIVIO Oco3HaBath...». B 1987 r.
TLIT. Aunpyuiko, onpenessist ICUXHYecKoe
OTHOILICHHUE JIMIIA, UCTIOIHSIOIIETO MPUKa3,
OTMETHJI, YTO TAaKO€ OTHOIICHUE MOXKET
OBITH Pa3HBIM, B TOM YHCIE, HEOCTOPOXK-
HeM [18, c. 15-16]. IIpencraBnsercs, uTo
MIPUYMHOM TAaKOIO0 HEOCTOPOXKHOIO OT-
HOIICHHUS MOXET OBITh HEM3BHHHTEIIbHAS
(haxTHUecKass ommOKa, HO 3Ta CHTYaIHs
B 3aKkoHe He mpemycMorpena. Cumraem,
YTO B TAaKOM CITy4ae BUHOBHBIN HE JIOIKEH
HECTH OTBETCTBEHHOCTH 3a YMBIIIICHHOE
NPUYMHEHHE BpeAa, pedb MOXKET HATH
TOJNBKO 00 OTBETCTBEHHOCTH 3a HEOCTO-
POXKHOE PUYMHEHHE Bpe/a, eClId OHO 3a-
MPEIIEHO YTOJOBHBIM 3aKOHOM.

B cootBercTBHM ¢ 4. 1 ctT. 42 VK ne-
SITHAE, COBEPIIEHHOE B YCIIOBHUSIX OIPaB-
JAHHOTO PHCKA, HE MPHU3HAETCS MPEcTy-
IUIEHUEM, a B 4. 2 CTaTbU IPEIycCMOTpe-
HO, YTO PHCK NMPU3HAETCS ONpPaBIaHHBIM,
€CJIM TIOCTaBJICHHYIO IIeJIb HENb3s OBbLIO
JOCTHYB B JaHHOH 0OCTaHOBKE JEHCTBH-
em (Oe3nmeiicTBuEM), HE CONPSHKEHHBIM
C PUCKOM, W JIUIIO, JIOIYCTHUBILEE PUCK,
000CHOBAaHHO PACCYHTHIBAJIO (BbIIele-
HO MHOU — A.A.), YTO IPHUHSATHI UM MEpPbI
JIOCTATOYHBI JUTS MPEIOTBPAILCHUS Bpeaa
MPaBOOXPAHsIEMbIM HHTEpecaMm. YKasa-
HUE B 3aKOHE Ha Pacu€T CBUETEILCTBYET
0 HAJIM9HU OLEHKH CO CTOPOHBI CyOBEKTa
JOCTAaTOYHOCTH MPHUHATHIX UM Mep. Y4un-
TBIBAsI TO, YTO BOIPOC 00 yTOJIOBHO-IIPa-
BOBOH KBaJIM(HUKALUKN BO3HHKAET TOJIBHKO
B CBSI3M C NMPUYWHEHHEM Bpena OOBEKTYy
YTOJIOBHO-TIPABOBOM OXpaHbI, IOHSTHO,
YTO MPUHSATHIX Mep ObLIO OOBEKTUBHO He-
JIOCTATOYHO IS IPEIOTBPAILCHHUST TAKOTO
Bpena. Ha ocHOBaHHMM 3TOr0 MOXHO CJie-
JaTh BBIBOJ, 4TO CyOBEKTHBHAsI OLICHKA
JUIa OKa3ajach HEMpPaBUJIBLHOU (HeaJek-
BaTHON).

Kak yxe oTmedanoch, mpeaMeToM
OLIEHKH 3aKOH HA3bIBAaeT J[OCTATOYHOCTD
Mmep. He yrnyOunssick B KOHKPETHKY 3TO-
TO TpeaMeTa, yKaKeM TOJIBKO Ha TO, YTO
€ro «IPUPOIa» HE SIBISIETCS CTONb CIIOXK-
HOH, Kak B 4. 5 ct. 41 YK. OueBujgHo,
YTO OWMOOYHASI OIIEHKAa OTHOCHUTEIHHO
JIOCTATOYHOCTU TPUHATBIX Mep HE MO-
JKeT 00yCIaBIMBaThCS — HENPaBUIBHOM
OLIEHKOM IMOJIO)KEHHH 3aKOHA. DTO JaeT
OCHOBAaHHUE CBS3BIBATH «JIOCTATOYHOCTD
Mep» HCKIIOYHUTEIBHO ¢ (DaKTHUECKUMHU
oOcroarenscTBamMu. He BBI3BIBaeT coMHe-
HUU ¥ yTOJIOBHO-IIPABOBOE 3HAYCHUE Pac-
CMaTpUBaeMOW HETIPaBHILHOW OLCHKH.
CrnenoBaresibHO, KOHCTPYKLUS JCSTHUS,
CBSI3aHHOTO C PHUCKOM, KOTOpas Npemryc-
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MorpeHa ct. 42 VK, Bkitoyaer (axruye-
CKYIO OLIHOKY.

Cremyer OTMETHTb, YTO HAJIU4YHE B
comepxkanuu 4. 2 cr. 42 YK dopmynu-
POBKH «OOOCHOBAaHHO —PaCCUUTHIBAION»
I03BOJISCT CIIEIAaTh BBIBOJ, YTO JOIYIICH-
Has (pakTHYecKas OHmMOKa He CBs3aHa C
HEBHUMATCJIbHBIM OTHOIICHHEM K JIeTy.
3TO0, B CBOIO OuYepenb, AAE€T OCHOBAHHE
CUUTATh €€ U3BUHUTEIBHON OLIMOKOM.

OcobeHHOCTBIO 4. 4. 1, 2 cT. 42 VK,
10 CPAaBHEHHMIO C JIPYTHMMH MOJOKEHUAMU
paznena VIII OY VK, ectb To, uTO nedu-
HULUS ONPABAAHHOTO PHCKa ONpPENeNseT
HECKOJIBKO OTHOCHUTEJIBHO CaMOCTOSITElIb-
HBIX YCJIOBUH €ro ompapgaHHOCTH. OnHO
U3 HUX BBIPAKEHO (HOPMYIMPOBKOU «II0-
CTaBJICHHYIO 1IeJIb HEJIb3s1 ObUIO JIOCTHYb
B JIaHHO# oOcTaHOBKe aelicTBuem (6e3-
JICHCTBUEM), HE CBSI3aHHBIM C PHCKOM. ..»,
a BTOpoe — (OPMYIHPOBKOH «... JIHIO
000CHOBAHHO PACCYMTHIBAJIO, YTO HPHHSI-
TBI UM MEpbI JIOCTATOYHBI JJIsI IPEAOTBpA-
LIEHMs BPeZia IIPaBOOXPaHAEMbIM HHTEpe-
cam». [Ipu 3TOM, KaK ObLIO HOYEPKHYTO,
3aKOH CBA3BIBAET (DAKTHUECKYIO OLIMOKY
TOJBKO C JOCTATOYHOCTBIO HPHHATHIX
JIMLOM Mep. MexIy TeM, He HCKIIIOYEHO,
YTO JIUIIO MOJKET OIIMOAThCS U 110 OBOY
MIEPBOTO yCJIOBHUS, TO €CTh, B OTHOILICHUH
TOrO, YTO MOCTABJICHHOW LENH HEJb3s
OBLIO TOCTHYD JACSHUEM, HE CBS3aHHBIM C
pruckom. OTBeTa e Ha BONPOC, KaK KBa-
nuUIMpoBaTh NPUYMHEHHE Bpeaa MpU
Takoi omuoke, cT. 42 YK He naér.

BeiBoabl. OrneHuBas ypoBeHb pe-
DIaMEeHTaUUH  (aKTHYECKOH OLIMOKH B
YK VkpauHbpl, MOXHO KOHCTaTHPOBATh:
CYILECTBYIOIMX B HEM IIOJIOKEHUH, KO-
TOpPBIE MOT'YT OBITh HOPMATHBHBIMH OpU-
SHTHPAMH JIMIIb JUISi HEKOTOPBIX Pas3HO-
BUAHOCTEN (PAKTHYECKON ONIMOKH, SIBHO
HenocTatouHo. Kpome Toro, comeprkanne
OOJIBIIMHCTBA OTHX IOJIOKCHUH JIHIIb
MOYCPKUBACT HX (ParMEHTAPHOCTh |
OeccucTeMHOCTh. ECiiM TOBOPHTH  KOH-
KpETHO, TO, B YaCTHOCTH: 1) (akTrdyeckas
ommoKa IpeycMaTpUBaeTCsi OTHOCHTEIb-
HO OJJHUX OOCTOSATENBCTB, HCKIIFOYAIOIIUX
MPECTYIHOCTh JIESHUS, ¥ HE NpeaycMa-
TPUBACTCSI OTHOCUTENBHO JIPYTUX; HAIPH-
Mep, OykBanbHOe cozmepkanue cr. 38 YK
HE JIaeT OTBETa Ha BONPOC, KaK OL[CHUBATh
OLIMOKH, KOTOphIE MOTIYT HMMETh MECTO
NPU «3a7ICPKAHUK JINIA, COBEPIIMBIICTO
npecTymieHue»; 2) 4. 5 ct. 41, 4. 4 ct. 36
n 4. 3 ct. 39 VK pernaMeHTHpYIOT TOJIBKO
W3BHHHUTEIIBHYIO (DaKTHYCCKYIO OIIHOKY,
XOTSl, TIPEJICTABISICTCS, U HEU3BUHHUTEIb-

Has (hakTH4ecKas OmMOKa TaKKe JOJDK-
Ha OBITH MPEIMETOM HX pErIaMEeHTAINH;
3) B ct. 37 YK He Bblaensercst cuTyauus,
KOIJIa JIMIIO JIOIYCKAeT HEU3BUHUTEIIBHYIO
(akTHUeCKyI0 OMIMOKY U MPU ITOM MpPH-
YHMHSET BPEJI, BRIXOASAIINI 3a TIPEebl, 10-
ITyCTUMBIE B YCJIOBHUAX COOTBETCTBEHHOTO
peabHOTO MOCATaTeIbCTBA.

Takum obpazom, neiictByrommii YK
VYKpanHBl B YacTH perIaMeHTanuu (ax-
THYECKOH ONIMOKM HY)XIAaeTcsi B COBEp-
meHcTBoBaHMKM. He mnpennaras 3xech
KOHKPETHBIX M3MEHEHMH W JIONOJHEHUH
(3TO TEMa OT/IeNTLHON CTAThH), ONIPENIEITUM
o0I11e HanpaBlIeHUs TAKOTO COBEpPLICH-
CcTBOBaHUA: 1) mpemycMoTpeTh oolume
HOPMBI, KOTOpbIE OBbI MPSMO PETYIHPO-
Baiy OOJBIIMHCTBO CUTYallWi, BKJIIOYA-
0MUX (PaKTHUCCKHE OLIMOKU; HPH 3TOM
B HUX HEOOXOANMO 3aKPENHTh OCHOBHEBIE
YTOJIOBHO-TIPABOBBIE TOCIEACTBUS TAKUX
OlMOOK, B YAaCTHOCTU: a) MCKIIIOUCHHE
YTOJIOBHOH OTBETCTBEHHOCTH, 0) MCKIIIO-
YEHHE YMBIIIIEHHON BUHBI, BO3MOXHOCTb
OTBETCTBEHHOCTH 32 HEOCTOPOXKHOE ITPH-
YMHEHUE Bpe/a, B) BIMSHHUE OMIMOKM Ha
CTQJIMIO MPECTYIUICHUs], T) OCOOCHHOCTH
BMCHEHUS KBAUTU(DUIMPYIOLIErO IpHU3HA-
Ka; J1) 3HaueHHe (aKTUISCKOU OMIMOKH
IIpY HA3HAUCHWU HaKa3zaHWA U (WIH) IpH
MIPUMEHEHUH HHBIX MEp YTOJIOBHO-TIPaBoO-
BOTO XapakTepa; 2) MperycMOTPEeTh CIie-
[UaIbHBIE HOPMBI O (PaKTHIEeCKOH OmINo-
K€ OTHOCHUTEIBHO OOJIBIIMHCTBA 00OCTOS-
TEJNBCTB, MCKIIOYAIOMINX IPECTYITHOCTh
JIeSIHUS; TPU 3TOM CUMTaeM HEOoOXOaHu-
MbIM U] EpeHIPOBATH 3HAYCHUE U3BU-
HHUTEJILHOW M HEN3BHHUTEJIBHOH OMINOOK;
3) YCTaHOBHTH NpaBMUiIAa COIIACOBAHMS
OO0IIMX U ClIeHUAIbHBIX HOPM O (haKThye-
CKOii o1nOKe, 3aKOHOJaTeIbHO 3aKPEIHB
MIPUOPHUTET MOCTIECTHUX.
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Summary

The article deals with current state of constitutional and legal regulation of veto
of President of Ukraine; we analyzed various scientific approaches defining concept
of «constitutional and legal regulation of veto of President», and formulated its own
definition; analyzed legal acts by which such regulation is carried out and offered their
classification; identified gaps and deficiencies of current state of constitutional and
legal regulation of President’s veto, both from a scientific point of view, and from legal
practice and ways of its improvement through changes in curent legislation while using
experience of foreign countries in this sphere.
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AHHOTAIMS

B crarbe packpbiBaeTcs JAeiCTBYIOIIEE COCTOSIHUE KOHCTHTYIHOHHO-IIPABOBOTO
peryauposanus Beto [IpesunenTa YKkpauHsl; IPOaHAIN3UPOBAHBI PA3JIMNUHbIC HAYYHBIC
MOJIXO/IBI, ONPEEISFOLINE TTOHATHE «KOHCTUTYLHOHHO-TIPABOBOE PErYJIMPOBaHHUE BETO
TIpe3unenray, a Takke cHopMyTHpOBAHO COOCTBEHHOE €ro ompexaeneHue (aeduHu-
IIM10); IIPOBE/ICH aHAJIN3 HOPMAaTUBHO-IIPABOBbIX AKTOB M IPEJIOKEHA UX Kilaccu(uka-
1M1, C TOMOIIBI0 KOTOPOW OCYIIECTBISIETCS TAKOE PETyITUPOBAHNE; BBISIBICHBI IPOOEIIBI
U HEJJOCTATKH COBPEMEHHOI'O COCTOSIHUSI KOHCTHTYIL[MOHHO-IIPABOBOTO PETYIHMPOBAHUS
Bero IIpe3uienTa, Kak ¢ Hay4HOH TOYKHU 3PEHUs], TAK U C IPABOIPUMEHUTEIBHON IpakK-
THKH, OTPEJICJICHBI IIyTH €r0 COBEPILICHCTBOBAHMUS ITyTEM BHECCHUSI M3MCHCHUIT B JeHi-
CTBYIOIIIEE 3aKOHO/IATENILCTBO C OIHOBPEMEHHBIM HCIIOIb30BAaHUEM OMBITA 3apyOEeHKHBIX

rocynapcTB B 3T0i cdepe.

KnioueBnie cioBa: IIpesnnent Yipaunsl, Beto IlpesnaeHTta, KOHCTHTYIIMOHHO-
[IPaBOBOE PErYIUPOBAHHUE, KOHCTUTYIIHOHHO-IIPABOBOI aKT.

roblem  formulation.  The

President exercises his veto
power on basis of constitutional and legal
norms that reinforce content, scope veto,
procedure of application and poverty.
The peculiarity of constitutional and legal
rules through which legal regulation of
veto of President of Ukraine, is that they
have higher legal force, complicated
mechanism of inclusion of changes
and additions. Thus, the system of
constitutional and legal regulations form
Constitution of Ukraine, constitutional
laws and acts-interpretation and acts-
implementation of relevant provisions of
Constitution. Analysis of constitutional
norms of legal acts in regulation of
President’s veto will determine current
state legislation, its shortcomings and
gaps in order to develop recommendations
for its improvement.

Background research confirmed lack
of scientific works devoted to current state
of constitutional and legal regulation of
institution’s veto of President of Ukraine,
combined with need of complex scientific

analysis of this question determines
importance and timeliness of this article.

In domestic science constitutional
law problems of legal regulation of
President’s veto on theoretical level, is
devoted to research of such scholars as
D.M. Belov, 1.O. Bernazyuk, M. Bilak,
Y.P. Bytyak, O.V. Boiko, 1. Vedernikov,
A.Z.Gheorghita,V.Holovatenko,G.I.Dutka,
V.P. Ermolin, N.A. Zhuk, N. 1. Zelin-
sky, A.V.Karlovich, D.S. Kovryzhenko,
L.M. Lehin, D.V. Mazur, G.V. Makarov,
P.T. Manyuk, V.F. Pohorilko, S.G. Sere-
gina, O.F. Skakun, S.V. Skits, T.V. Sko-
moroha, I.E. Slovska, V.V. Sukhonos,
V.M. Shapoval, V.A. Shatilo and others.
However, most scientific papers are not
taken into account latest amendments
made to Constitution of Ukraine as well as
modern political and legal environment in
which institute develops veto.

The aims and objectives of research.
The article is to determine current state
of constitutional and legal regulation of
veto of President of Ukraine and ways
of its improvement. To achieve this goal
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it is necessary to perform following
tasks: formulate concept of category of
«constitutional-legal regulation of veto of
President»; develop a classification of legal
acts underlying regulation presidential
veto; an analysis of Constitution and other
constitutional regulations governing use,
review and overcome presidential veto;
determine current state of constitutional
and legal regulation of veto of President
of Ukraine and ways of its improvement.

Statement of basic material of
study. To determine current state of
constitutional and legal regulation of veto
of President of Ukraine, first of all, to find
out value category «constitutional and
legal regulationy.

Thus, according to A.Z. Gheorghita,
constitutional and legal regulation — is
regulatory and organizational impact on
certain social relations with a view to
organizing, protection and development
[1, p. 13]. The scientist rendered definition
which is fairly general in nature, and
applicable to all forms of legal regulation.
Based on this definition, you can not
select features inherent in constitutional-
legal regulation and norms by which it is
carried out.

Authors of textbook «State law of

foreign countriesy B.V. Kalinowski,
O.J. Lapka and others, proposed
wording concept of «constitutional-

legal regulation»: a system of legal
norms regulating relations in process of
interaction between individual, society
and state associated with exercise of public
authority [2, p. 14]. So, sponsored basis for
constitutional and legal regulations laid
specific relationships that fall under this
regulation.

As for constitutional and legal
regulation of President’s veto, we can
distinguish ~ following  characteristic
features: 1) by using norms-principles,
norms-safeguards and regulative norms
of Constitution of Ukraine; 2) regulates
specific type of constitutional-legal
relations, that develop in process of
legislative activity of Verkhovna Rada
and President of Ukraine; 3) by using
peremptory methods, ie derogation from
requirements of constitutional law. This
means that President of Ukraine takes
his own decision to sign law or veto law,
as the veto — it is his right. However, if
president used his veto, its implementation
should be carried out in full accordance
with Constitution of Ukraine.

So we in constitutional — legal
regulation presidential veto should be
understood meaningful impact on legal
relations in process of legislative activity
during application review and to overcome
veto of President of Ukraine, in order to
regulate and protect the constitutional and
political system, quality assurance laws
and work constitutional law based on
imperative methods.

Normative legal acts through which
constitutional and legal regulation of
veto of President of Ukraine, divided into
three groups: 1) Constitution of Ukraine;
2) acts-interpretation; 3) acts-realization.

Analyze position of each of these
groups acts constitutional and legal
regulation.

Thus, Constitution of Ukraine — Basic
Law of our country and basic legal act
in system acts constitutional and legal
regulation. As stated in Constitution itself
(Art. 8) its norms are directly applicable
[3]. This means that implementation
of provisions enshrined in norms of
Constitution, there is no need for their
additional legal regulation. However, this
does not exclude possibility of specifying
laws or regulations of normative legal acts.

The provisions of Constitution of
Ukraine regulating President signed a
law that passed by Verkhovna Rada of
Ukraine, enshrined in two articles. In
particular, in ch. 2, Art. 94 of Constitution
stipulates that the President of Ukraine
within fifteen days after receipt of a law
signes his, thus is taking for execution,
and officially promulgates it or returns
law with substantiated and formulated
proposals to Verkhovna Rada of Ukraine
for reconsideration. In n. 30, ch. 1,
Art. 106 of Constitution also states that
President may veto laws adopted by
Verkhovna Rada of Ukraine (except for
laws amending Constitution of Ukraine)
with their subsequent return for repeat
consideration by Verkhovna Rada of
Ukraine [3]. Comparing provisions of
these two articles can come to conclusion
that only second one (p. 30, ch. 1, Art. 106)
we are talking about veto of President. In
Art. 94 legislator does not use this term,
but gives President right to return law with
substantiated and formulated proposals to
Verkhovna Rada. In order to determine
identity or difference enshrined in these
articles of human President, let us analyze
some decisions of Constitutional Court of
Ukraine, which interpreted rules of art. 94
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and p. 30, ch. 1, Art. 106 of Constitution
of Ukraine.

Thus, analysis of these acts shows
that provisions set out in reasoning part
of Decision of Constitutional Court of
Ukraine on July 7, 1998 Ne 11-rp / 98
[4], enter into a conflict with provisions
contained in Decision of 16 April 2008
Ne 6-rp / 2008 [5], and partly from those
identified in Decision of Constitutional
Court of Ukraine of 11.03.2003 Ne 6-rp /
2003 [6].

Moreover, a systematic analysis
of Decision of Constitutional Court of
Ukraine of 11.03.2003 Ne 6-rp / 2003
allows to reach conclusion that statements
in reasoning part contradict each other.
In particular, paragraph 1 p. 4 veto
decision of President understood so that
in event president of Ukraine did not
sign law, he returns it with substantiated
and formulated proposals to Verkhovna
Rada of Ukraine for reconsideration. That
President of Ukraine has right to veto and
return law for review Verkhovna Rada of
Ukraine appropriate proposals [6]. In turn,
in position of this Decision (paragraph 3
p. 4) it says that President is not obliged
to substantiate reasons and grounds veto.

Thus, position of Constitutional Court
of Ukraine as of legislator on whether veto
of President on laws passed by Verkhovna
Rada of Ukraine determined n. 30, ch. 1,
Art. 106, same as right of return law with
substantiated and formulated proposals (ch.
2, Art. 94), or that there are two alternatives
(different) rights. The difference of these
positions is fundamental, given that in
first case, President may limit exercise
two acts — not signing law and return it to
Parliament, in second case to them should
always be added a third act — formulation
of concrete proposals and comments to
relevant law. Because of justification for
one of two positions, we turn to analysis of
other legal acts which regulated procedure
for imposing, review or overcoming
President’s veto.

Thus, the Decree of President of
Ukraine «On Approval of Secretariat of
President of Ukraine» one of functions
of Presidential Secretariat determined
implementation of established procedure of
examination of laws adopted by Verkhovna
Rada of Ukraine submitted to President of
Ukraine and preparing proposals Head of
State on signature laws or application to
them veto [7]. Consequently, in this legal
act is not specified whether Presidential



Secretariat has to formulate opinions on
specific shortcomings of law, comments
or suggestions for content or adoption
procedure of law and so on.

Instead Art. 123 of Law of Ukraine
«On the Verkhovna Rada of Ukraine»
observed a clear identification of veto of
President law with right defined in ch. 2,
Art. 94 of Constitution of Ukraine.

In particular, article stated that if
President of Ukraine veto on law adopted
by Parliament and and returned law to
Parliament in Part 2 of Article 94 of
Constitution specified period Ukraine with
substantiated and formulated proposals,
result is cancellation of vote for law in
general and opening of its reconsideration
procedure in Parliament [8]. Such
identification is found in p. 47 Order of
Head of Verkhovna Rada of Ukraine «On
Approval of Procedure of Verkhovna Rada
of Ukraine of draft laws, decrees and other
acts of Verkhovna Rada of Ukraine» [9].
Thus, based on analysis of two recent
legislative acts can be concluded that
provisions of ch. 2, Art. 94 of Constitution
of Ukraine roses understood as
explanation of veto of President, enshrined
in p. 30, ch. 1, Art. 106 of Constitution of
Ukraine. That is, in ch. 2, art. 94 states that
President implements veto by returning
law to parliament with justification and
formulated proposals to within fifteen
days.

In our opinion, this conclusion seems
wrong. The basis of this idea serves as
justification fact that legislator in Art. 94
of Constitution of Ukraine does not use
term «veto». That is, delineates right of
veto and right of return of laws motivated
and formulated proposals. However, this
does not mean that President of Ukraine
may be unreasonably and arbitrarily veto
on laws passed by Verkhovna Rada of
Ukraine, as this can be regarded as an
abuse of right. Therefore, in practice,
mainly President vetoes while wording
suggestions or comments to law. However,
this does not preclude his right to veto
laws apply without substantiation motives
and reasons for its imposition (as stated
in Decision of Constitutional Court of
Ukraine of 11.03.2003 Ne 6-rp / 2003 [6]).

So, one of significant shortcomings
of current state of constitutional and legal
regulations are ambiguous wording and
interpretation of content of veto when
position of one article of Constitution
(p- 30, ch. 1, Art. 106) can rotate law in

order veto even without consideration,
and another article (Art. 94) refers to need
to justify such a return. As noted on this
occasion Russian scientist A. Shchukin
decision to return act without substantive
consideration of constitutional practice
of foreign countries is considered as
unconstitutional action of head of state [ 10,
c. 98]. In this connection it is necessary in
Art. 94 of Constitution of Ukraine to use
term «veto» to avoid ambiguity.

Another contentious issue that arose
in practice right of veto by President, and
that was basis appeal to Constitutional
Court of Ukraine, 73 people’s deputies of
Ukraine, is legitimacy of President to veto
laws amending Constitution of Ukraine,
that constitutional laws. Thus, decision
of Constitutional Court on March 11,
2003 number 6-rp / 2003 [6] was declared
constitutional by President of Ukraine veto
on Verkhovna Rada of Ukraine adopted
Law of Ukraine «On Amendments to
Article 98 of Constitution of Ukraine» of
returning for reconsideration Parliament
Rada of Ukraine. In fact, it meant that
Constitutional Court of Ukraine recognized
right of President to veto any laws passed
by Verkhovna Rada of Ukraine, including
those that make changes to Constitution of
Ukraine (constitutional law).

The Law of Ukraine «On the recovery
of certain provisions of Constitution
of Ukraine «dated February 21, 2014
Ne 742 -VII [ 11] amended the n. 30, p. 1,
p- 106 of Constitution of Ukraine, which
clearly stipulates that president has right
to veto laws passed by Verkhovna Rada
of Ukraine, in addition to laws amending
Constitution of Ukraine of laws. This
means that decision of Constitutional
Court of Ukraine on March 11, 2003
number 6-rp / 2003 [6] is in force, but to
apply provisions of its opinion n. 30, ch.
1, Art. 106 of Constitution of Ukraine in
version in force today, it is impossible.
Thus, the problem of constitutionality and
validity of powers of President to impose
veto on constitutional laws be solved quite
successfully.

However, today, there is still a
problem in field of legal regulation of veto
of President, who repeatedly popped up
in practice (which indicate a number of
researchers [12, p. 169; 13, p. 123]). This
includes right of President to re-veto laws
passed by Verkhovna Rada of Ukraine.

O.M. Mudra indicates need to
clarify situation when president several
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times returned law to Verkhovna Rada.
According to Constitution of Ukraine, law
which will be re-adopted by Parliament
of Ukraine not less than two thirds of its
constitutional composition, President of
Ukraine is obliged to sign and officially
promulgate it within 10 days. On this basis,
scientist makes a reasoned conclusion that
his return to parliament after overcoming a
presidential veto, head of state has no right
[13,p. 123].

In the decision of Constitutional Court
of Ukraine on July 7, 1998 Ne 11-rp /98 [4]
provides some situations on which order is
determined by repeated use of veto:

1) if the proposal of President of
Ukraine to law in its proposed wording is
taken into account fully reenactment two-
thirds of Verkhovna Rada of Ukraine is not
required,

2) in case Verkhovna Rada of Ukraine
re-adopted of law after considering
proposals of President of Ukraine
President is obliged to sign and officially
promulgate it within ten days (that the
President can not veto reapply);

3) if during examination of proposals
to President of Ukraine will be amended
law not provided for these proposals, the
President of Ukraine acting in accordance
with ch. 2, Art. 94 of Constitution of
Ukraine (ie President may again return law
without signing it). [4]

Thus, the problem of re-use of
President of Ukraine veto on laws that have
been returned to him for reconsideration
to Verkhovna Rada of Ukraine, partly
resolved. However, in our opinion,
this issue requires a clear regulation in
provisions of Constitution of Ukraine.

O.T. Voloshchuk raises problem of
abuse by President in some cases terms
of his veto, although they are clearly
stated in ch. 2, Art. 94 of Constitution
of Ukraine, and order of their use is
explained in Decision of Constitutional
Court of Ukraine on July 7, 1998
Ne11-rp/98[4]. Thescientistgivesapractical
example of a situation repeated imposition
of President of Ukraine veto on Law of
Ukraine «On the Accounting Chambery,
which was returned to Parliament within
18 days. President, ignoring constitutional
provisions, vetoed after expiry of term
established by Constitution and returned
law back to Parliament. In this regard,
O.T. Voloshchuk President proposes to
provide accountability for his misconduct
[12,p. 169].
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In our opinion, this problem was
partially solved by Law «On the recovery
of certain provisions of Constitution of
Ukraine» dated February 21,2014 Ne 742-
VII[11], which was supplemented ch. 4. 94
of Constitution of Ukraine provisions that
if President of Ukraine hasn’t signed law,
he immediately promulgated by Chairman
of Verkhovna Rada of Ukraine and
published over his signature [3]. However,
if President refuses to sign law after veto
was overridden, or unless it was applied,
in fact it violates his constitutional duty
set by Art. 94 of Constitution of Ukraine.
Therefore, we can agree with proposal for
establishment of constitutional and legal
responsibility of President. However, in
our opinion, a reasonable yield will be
laying on refusal of President of Ukraine
categorical obligation to sign law even if it
is with him fundamentally disagree. In this
case, the law may be published, signed by
Chairman of Verkhovna Rada of Ukraine.

Conclusions. Therefore, assessing
current state of constitutional and legal
regulation of Ukraine President’s veto
should be made to some of its drawbacks:
1) ambiguity of wording and interpretation
of content of veto (at p. 30, ch. 1, Art.
106 and ch. 2, Art. 94 of Constitution);
2) absence of rules of Constitution of
Ukraine, which would be regulated
procedure repeated use of veto by
President of Ukraine; 3) indetermination
on issue of bringing President of Ukraine
to constitutional and legal responsibility
for violation of obligation of timely
signing of law and so on.

All this, flaws and gaps need
proper elimination by introducing
respective amendments to Constitution
and development of other legal acts.
However, it should be noted that
constitutional and legal regulation of
veto of President of Ukraine is at next
stage of development. Therefore, despite
some of its shortcomings, there are some
positive developments in process. In
particular, they include solving question
about whether President’s right to veto
constitutional laws, publication of law,
signing by Chairman of Verkhovna Rada
of Ukraine if President does not sign law,
which veto was overridden. In addition,
should positively evaluate new edition of
Law «On the Verkhovna Rada of Ukrainey,
which contains a separate chapter on
process of laws that were returned in order
of President of his veto. Thus, legislator

was partly taken into account proposals
put forward N.V. Ganzha, who pointed to
lack of normative regulation institute veto
President of Ukraine in Verkhovna Rada of
Ukraine Regulations (as amended, which
operated in 2004) [14, p. 133]. All these
positive developments indicate that legal
and constitutional process is not in place.
Legal regulations of veto President of
Ukraine is gradually improving. However,
to date still remains a number of unsolved
issues in this area which require thorough
and timely solution to constitutional level.
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AIMUHUCTPATUBHO-ITPABOBBIE OCHOBBI ITPEAYIIPEXKJAEHUA
U MIPOTUBOJAENCTBUS JOMAIIHEMY HACWIHNIO B YKPAUHE

Bacusmmiit BEHETUK,

KaHIUJaT IOPUANYECKUX HAYK, CTAPLIMil HAy4YHBIN COTPYIHUK
Hay4no-1ccne10BaTenbcKoro MHCTUTYTa FOCY/IapCTBEHHOIO CTPOMTENBCTBA M MECTHOTO CaMOYIIPABIIEHUS
HannonanbHOM akaJeMHH NPaBOBBIX HAYK YKPaHUHbI

Summary

The article deals with theoretical study of nature and institutional-legal mechanism of preventing and combating domestic violence
in Ukraine. Carried out a deep analysis of scientific literature and legislation regarding prevention of domestic violence definition.
It is pointed out system of administrative methods countering this phenomenon, as well as forms of interaction of state bodies and
institutions, non-governmental organizations aimed at their elimination. Attention is drawn to imperfections of relevant legislation.
Some proposals were made in order to improve its efficiency and bring into line with international standards.

Key words: domestic violence, family violence, violence prevention, methods of combating violence in family.

AHHOTaNUA

B craree ocymiecTBIAETCS TEOPETUUECKOE UCCIEIOBAHNE TPUPOABI M MHCTUTYLHOHAIBHO-IIPABOBOTO MEXaHM3Ma MPETypex-
JIeHnsl 1 OOpHOBI ¢ JOMAIIHUM HacHiIueM B YkpauHe. [IpoBeneH miryOokuil aHanu3 HayqHOW JTUTEpaTyphl U 3aKOHOATEIhCTBA Kaca-
€MO IPOOJIeMBI OIpe/iesieHUs IepUHUINN «TPO(UIAKTHKA JOMAIIHEro HaCUIus». PackpbiTa cucTemMa aJIMUHUCTPATHBHBIX METO/IOB
60pBOBI C pacCMaTPUBACMBIM SIBJIICHUEM, & TAKOKE (POPMBI B3aUMOEHCTBHS TOCYJAPCTBEHHbBIX OPTaHOB M YUPEXKJICHUH, HEIIPABUTEIIb-
CTBEHHBIX OpraHU3alNii, HAIPaBICHHBIX Ha €ro ycTpaHeHue. OOpariaeTcs BHUMaHIE Ha HECOBEPIICHCTBO CYIIECTBYIOIIETO 3aKOHO-
JaTeabeTBa. BBIABUHYT Ps/l PEIUIOKEHUI 110 YBEITMYEHHIO ero (G (GEKTUBHOCTH M IPUBEICHUS B COOTBETCTBHE C MEXK[yHAPOIHBIMU

CTaHJapTaMH.

KuioueBbie cjioBa: JIOMalIHEC HACUJINE, HACUJINEC B CEMBEC, NPEAYNPECKACHUC HACUINA, METOIbI 60]’)})6}:1 C HACHUJIIMEM B CEMbBE.

llocTaHOBKa npodaemsl. [lo-

MalllHee HaCHJIMe — Ype3BhIuaii-
HO OIIaCHOE SIBJICHUE, KOTOPOE OKa3bIBACT
pa3pyLIHTeNbHOE BO3ACHCTBHIE Ha 0o0IIe-
CTBO U CTAHOBMUTCS CEPbE3HBIM IPEIAT-
CTBHEM Ha IMYTH NPEOJOJCHUS MPECTyIl-
HOCTH U MOCTPOCHHS JEMOKPATHUYECKOTO
MPaBOBOTO rocyaapcTBa. besycnoBHO,
KakK U JIJIs1 MHOTUX CTPaH MHpa, 3Ta Mpo-
OneMa SIBISICTCST TOCTATOYHO OCTPOU JIJIst
VYkpannbl. CTaTUCTHKA CBHJICTEIBCTBY-
etr, uro okoio 50% ee HaceneHUs XOTs
OBI pa3 CcTpagajo OT HACWINS B CEMbE B
TEUCHHE CBOCH >km3HM. Hacwnme um xe-
CTOKOCTh B CEMbe SIBISIFOTCST (PaKTOpaMH,
KOTOpBIE COCTaBJISIIOT OJIHY W3 IpPEnro-
CBUIOK MIPECTYIHOCTH U MPUBOAAT OPOI
K YXXAaCHBIM TIOCJEJCTBHAM, TaKUM Kak
caMOyOuICTBO, YMBIIIICHHOE YOUICTBO,
MPUYUHEHNUE TSDKKHX TENECHBIX MOBPEXK-
JIEHUH, MPECTYIUICHUS! CEKCYaIbHOTO Xa-
pakTepa, W OpYyTUM NPECTYIUICHUSM Ha
CEMEMHO-OBITOBOM MOYBE.

Jlonroe BpeMsi B YKpauHe Ha IpaBo-
BOM ypOBHE Ipo0iIeMe HaCHIHUS B CEMbE
BHUMaHU He yaessuiock. OnHaxo B 2001
rony BepxoBHoit Pamoit Vkpaunbsl Obix
npuHAT 3akoH YKpanHbl «O mpemynpex-
JICHUU HACUJIUS B CEMbE» M BHECCHBI CO-
OTBETCTBYIOLMEe H3MeHeHuss B Komekc
VYkpauHbl 00 aAMUHHCTPATUBHBIX MPABO-
HapyLICHUSX OTHOCUTEIBHO YCTaHOBIIC-
HUSL OTBETCTBEHHOCTH 32 COBEPIICHUE
HACUJIUSl B CEMbE WJIM HEBBITTOJIHCHUS 3a-

HIMTHOTO TpeANnucaHusi. DTOT HOPMAaTUB-
HBIA «HMITYJIBC» O0003HAYMII BBHIHECCHHUE
mpo0JIeMbl HACKIIUSL B CEMbE W3 paspsaa
YaCTHBIX POOIIEM.

AKTYaJbHOCTH TEMBI HCCIE0BAHHUS
MOATBEPKIAETCSl CYIIECTBYIOIINM YPOB-
HEM TEOPETUYECKOTO OCMBICIEHUS W
MPaKTHYECKOW pean3aluy IO0CTaBJICH-
HOU TIpOOJEeMBI: HECMOTpPsl Ha psii (QyH-
JTAMEHTAJILHBIX paboT, paCKPHIBAIOLINX TE
WM WHBIC aCICKThI SBJICHUS JOMAIIHETO
HACWJIMS U PEaKIMK Ha HEero ToCyl1apcTBa
1 00IIecTBa, B HACTOSIIEE BpEeMsl Cyllle-
CTBYET MHO)KECTBO HEpa3pEIICHHBIX BO-
MIPOCOB, KACAIOIINXCS CYITHOCTH, IIEIIeH,
CPEICTB, OPTaHU3AIMOHHO-TIPABOTO PETy-
JPOBAHMS MIPEAYTPESKACHIUS U IPOTUBO-
JIEUCTBUSI HACUIIHIO B CEMBE.

Hayunpnii amamm3 mnpobnem mpen-
VIPEXICHUSI W TPOTUBONCHCTBUS  JI0-
MallHeMy HACWINIO B Pa3JIMYHBIX €ro
aCIIeKTaX OCYILIECTBILSUICS MHOTUMHU BbI-
JAIOLIMMKCS. OTEYECTBEHHBIMH M  3apy-
OC)KHBIMH HCCIIIOBATSISIMU, CPEIH HHUX
A M. Bannypxka, IO.I1. butsk, O.1. benosa,
B.B. BurBuukas, B.T. /[3t100a, E.B. Kosa-
néea, E.B. Kypunnoii, b.K. JleBkoBCcKwHit,
K.b. JIeuenko, .M. Tpy6asuna, M.O. Ty-
qgak, C.C. fluenko u npyrme. Ux Tpymsl
ciyxar (yHIaMEHTOM JUIs JajJbHEHIIero
HCCIIE0BAHUS TAHHOTO SIBIICHUSI.

I'naBHoil menbl0 W 3axavei cra-
TBH SIBIISICTCS H3y4YSHHE CYIIHOCTHOTO
U OpraHU3allMOHHO-IIPABOBOTO  aCHeK-

TOB CIIOKUBIIEWCS B YKpaWHE CUCTEMBbI
MPENYNPEKACHUS W [IPOTHBOICHCTBUS
JoMairHeMy Hacuianioo. HoBuszHa paGoTsl
3aKJII0YaeTCsl B IOMBITKE 0000IIEHHUS M
aHaJM3a CyIIECTBYIOIINX TEOPETUIECKNX
BO33PCHUIl M MPAKTUKH 10 JTAaHHOMY BO-
MpOCY, a TaK)Ke BO3ZMOKHOCTH TIPHIIONKE-
HUS K HEH, B yCIOBUAX pe)OPMHUPOBAHUS
CHCTEMbI IIPABOOXPAHUTENIBHBIX OPraHOB
YKpauHsl, 3apy0eKHOTO OMbITA.
H3n0:xeHNe 0OCHOBHOIO MaTepHaia.
[penynpesxaeHne COBEpIICHUSI HACHIIHS
B ceMbe B YKpauHe, Kak U BO BCEM MHUpE,
OTHOCST K OJJTHOW U3 NPHUOPUTETHBIX 33714
rocyaapcTBa u o0IIecTBa B cepe 3ariu-
THI TIPaB YEJIOBEKa, U TO, KAKIM 00pa3oM
TOCYapCTBO CHPABISICTCS C 3TUMH ITIPO-
Gnemamu, CcBUAETENbCTBYET 00 3(ddek-
TUBHOCTH BCETO MEXaHH3Ma 00eCTIeIeHUs
IIpaB 1 cBOOOJ] YEJIOBEKA U TPaKIaHHUHA.
006 ocrpore mpoOIEMBI HAcWIUS B
CeMbE CBHJETEIILCTBYET KAaK CTATUCTHKA
MBJI Ykpaunbl, Tak U JaHHbIE UCCIIEAO-
BaHHI OOIIECTBEHHBIX OpraHu3anuii [1].
CortacHo 3TuM JaHHBIM 0Kkoiio 50% Ha-
CeleHUsT YKpauHbl JIMYHO CTpajiajid OT
HACWJIUS B CeMbe XOTs Obl pa3 B JKHM3HH,
a 3TO 3HAYUT, YTO TOYTH KaxkJasl BTOpas
CEMbs CTAJIKMBANIACh C ATOU MPOOIEMON.
Kasxnaplit rog B Ykpause gukcupyercs 60-
nee 100 ThICsTY CITydaeB HACHIIUS B CEMBbE.
OJHaKO IpU 3TOM CIIEYET OTMETHTh, YTO
JIOMalllHee HACUJIUE SIBIISIETCS JTATEHTHBIM
[IPaBOHAPYLIEHHEM, a IOTOMY CYILIECTBY-
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OISt CTATUCTHKA, K COXKAJICHHIO, HE OTO-
OpaxxaeT B MOJHOW Mepe BCeW KapTHHBI,
HECKOJIBKO 3aHMXKasi peajbHble I10Ka3a-
tesnu. Takoe MojoXKeHHe Jea 0COOCHHO
000CTpsieTCSl KPU3HUCHBIMH  COL[HAJIBHO-
9KOHOMHYECKUMH, MOJIUTUYCCKUMH SIB-
JICHUSIMH, 3HAYUTCIIBHO YXYALIWBIIMMHU
MOJIOXKEHHE CeMbH B OOIIECTBE, YTO He-
MHHYEMO ITPUBOIUT K €KETOJHOMY POCTY
MPOSIBIICHUH JIOMAIIIHETO WIIM OBITOBOTO
HACHIIHAL.

VYKpanHa — OJJHA M3 HEPBbIX CTpaH
CHI, koropnle IOpUANYECKH NpPU3HAIH
CYIIECTBOBAHHE TNPOOIEMbl HACHIMSA B
cembe. Tak, B npunsitoM 15 HOs16pst 2001
rozaa 3akoHe YkpauHbl «O npeaynpexie-
HUM HacWUJIMS B CeMbe» (Jlasiee — 3aKoH),
KOTOPBIil OnpenesseT IpaBoBble U Opra-
HHU3ALHOHHBIC OCHOBBI TPEAYIIPEIKICHHS
HACHIIUSI B CEMbE, OPTaHbI U YUPESIKICHUS,
Ha KOTOPBIE BO3JIAraeTCsi OCYIIECTBICHUE
Mep 110 ero IPeayNpexICHUI0, YCTaHOB-
neHo: «Hacunme B cembe — 3T0 Jo0ObIe
YMBIIUIEHHBIE JIHCTBUA  (U3HUECKOTO,
CEKCYaJIbHOTO, IICHXOJIOTHYECKOTrO HIIH
9KOHOMHYECKOTO XapaKTepa OJHOTO uJie-
Ha CEeMbH IO OTHOILECHHIO K JIPYroMY uJie-
HY CEMBbH, €CIIH 9TU JCHCTBUS HAPYyLIAIOT
KOHCTHTYIIHOHHBIE TIpaBa U CBOOO/IBI UJie-
Ha CEMbHU KaK 4YeJIOBEKa M MpaKIaHUHA, 1
HAHOCAT €My MOpaJIbHBIN yiepO U Bpej
ero (pU3NYECKOMY WIH MCHXHYECKOMY
3n0poBbIo» (cT. 1) [2]. Takum oGpaszom,
3akoH ompenenseT uereipe (GopMbl ce-
MEWHOro Hacuiaus — (PU3UYECKOe, CEKCy-
QJIbHOE, NICHXOJIOTHYECKOe M 3KOHOMUYe-
cKoe. 3aMeTHM, 4TO HECMOTpPs Ha TaKylo
KJIacCU(PHKALIUIO, €ro (OPMBI OOBIYHO CO-
YeTAIOTCSA B Pa3iIMYHBIX KOMOMHAIMAX U
PEIKO CYLIECTBYIOT OTAENbHO. [Ipu aTOM
HauboJjee pacmpocTpaHeHHbIMU (opma-
MH HacWIusl SBISIOTCS (DU3MYECKoe U
NICHXOJIOTHYECKOE, Ha KOTOpBIE BMECTE
MPUXOANTCST OKolo 95% Bcex ciydaeB
[3, c. 140].

Crenyer yka3aTh Ha TOT ()akT, 4TO B
VkpavHe Ha JaHHBIH MOMEHT B HAaHOOIIb-
nieil cTeneHu NISHTH(HHLIUPYETCS CO CTO-
pousl opranoB MBJI ¢wusmueckoe HacH-
nue. Bonee mosoBunkl ciryyaes (18 Teicsd
JIUIT), TIOCTABJICHHBIX Ha MPOQHUIaAKTHYC-
CKHH ydYeT, KacalTcs MMEHHO (usnue-

CKOTO HAaCWJIMA. DTO CBSI3aHO C TEM, 4TO
OopraHamM BHYTPEHHHX JIeJl 3HAYUTEIbHO
CIIO)KHEEe OOHApYKHTh CEKCyallbHOE H
[ICUXOJIOTHYECKOE HACUIIUE, ITOCKOJIBKY
9Ta TeMa CYUTACTCS YaCTHOM U JIOBOJIb-
HO 3amamumBaemoi [4, c. 102]. Kpome
TOTO, TOCYAApPCTBY HPUXOANUTCSI BBIIOJN-
HATH CBOM 0053aTENIbCTBA 110 3AILIUTE OT
JIOMAIIHET0 HACWIHMA C COOOIEeHHEM
rapantupoaHHoro Koncrurynumeit Ykpa-
WHBI TIpaBa Ha JUIHYIO KU3Hb, TPUHIIUIIA
HEBMEIIATENbCTBA TOCYAapCTBa B CeMei-
HYIO JKU3Hb Jinna. [loaToMy BMerarels-
CTBO TOCylapcTBa B CEMEHHYIO >KU3Hb
MIPOUCXOANT UCKITFOYUTEIBHO 110 HHUIIHA-
THUBE U )KEJIAHUIO JIUIA, HYXKAIOLIErocs B
MIOMOIIH ¥ 3alUTE CO CTOPOHBI Tocynap-
crBa'. VICKiIIOUeHHEM SIBISIIOTCS CITydan
noyy4YeHuss WHPOpPMAIMU O HACHINH B
CeMbe M0 OTHOIICHHIO K PEOCHKY MITH He-
JIeeClIOCOOHOMY YJIGHY CEeMbH, KaK Hau-
Gosiee yA3BUMBIX JIMLI, KOTZIa BMEIIATEllb-
CTBO rocyapcTBa 0€30roBOPOUHO BBITION-
HseTcst 0e3 MONy4YEeHHs Ha 3TO COIVIACHS.
OTO JaeT HEKOTOPBIM yYEHBIM OCHOBAaHHE
TOBOPHTh O HEOOXOJIMMOCTH YCTAaHOBIIE-
HUs OoJiee KECTKUX CaHKLMH, IPUMEHS-
€MBIX K JIMIaM, COBEPILIAIOLINM HACUIIUE
B CE€Mbe B OTHOLICHMH peOCHKA WM He-
neecriocobHoro jauna [4, ¢. 103]. Ha nam
B3I, TAKOE YKECTOUCHHUE SIBIIICTCS
OTIpaBJaHHBIM, OJHAKO MPUMEHHTH €ro
Cclle/lyeT KO BCeM CITy4asiM JOMAIlHero Ha-
CHJIMS B LIEJIOM, HE BBIAENAS OCOOCHHBIX
KaTeTOpHi MOTEPIEBIINX JIHII.

Wrtak, ucxons M3 aHaiM3a IMPUPOABI
SIBJIGHUS U TTOHATHUS JJOMAILIHEr0 HaCHJINS,
BBIJICJIAIOT CJIEAYIOIIME OCHOBHBIC €ro
npus3Haku: 1) cyObeKkTamMu MOryT OBITh
TOJIBKO YJICHBI CEMbH; 2) ACSHUE JOIKHO
OBITh TMPOTHBOIPABHBIM, 3) OHO IMpHBeE-
JIO WIA MOIJIO NPUBECTH K HETaTHBHBIM
MOCTIEACTBUAM; 4) NEeHUCTBHUSA SIBISIOTCS
yYMBIIIIEHHBIMU. B 1enom comnamasch
¢ oToi (popMyTHpPOBKOH, cunTaeM HeoO-
XOOUMBIM OOpaTHTh BHHMaHWE Ha 3Ha-
YUTEIbHBII Tpoben B 3akoHe, KOTOPbIH
COCTOMT B TOM, YTO €r0 HOPMBI HE pac-
[IPOCTPAHAIOT CBOE JICHCTBHE Ha CIydYau
JIOMAIIIHET0 HACHWJINS B OTHOIICHUH JIMLI,
HE SBISIOIIUXCS WICHAMH CEMbH, XOTA
[IPOKMBAIOIINX COBMECTHO. DTO CIIE/YeT,

! 3a4aCTyH0 JKEPTBbI JOMAIIHETO CEKCYyallbHOrO WJIM TICHXOJIOTHYECKOTO HACUIINS HE OCO3HAIOT B T1OJI-
HOIT Mepe, b0 Jal0T HEelPaBUIBHYIO OLEHKY CITyYHBIIEMYCSI C HUMH, B CBSI3H C YeM PEJKO OOpararor-
csl 32 TIOMOIIBIO B MPABOOXPAHUTEILHBIE OPraHbl, PyKOBOACTBYSCh CTBIAOM M cTpaxoM. Takas HpakTuka
NpeICTaBIsIeT CO00M OOJIBIIY0 OMACHOCTD, M SAMHCTBEHHBIM, KaK HPEICTABIACTCS, BBIXOIOM MOKET CTaTh
(hopmupoBaHue B 001IecTBE PasIHYHBIME CII0CO0aMH (CouaIbHas pekiama, pabora 00IeCTBEHHBIX, TOCY-
JIAPCTBEHHBIX OPraHU3al|il U CITyXKO0, TPOBEACHNE KOHCYIbTALi, (POPYMOB U MO00HOE) BBICOKOTO YPOBHS
OCY)KICHHS IOMAIIIHET0 HACHJIUS, @ TAKXKe CO3aHUe PA3HOTO POJa FOPSYMX JIMHUIA, TPYIIT MOJICPKKA 1
MPHUIOTOB ISl ONIEPATHBHON PEaKI[MU U [OMOI[H ITOCTPAJAABIINM JIMLAM.

B YACTHOCTH, U3 aHAJIM3a COAEPIKAHMUS CT.
1 3akoHa, B KOTOPOH 3aKperuieH psij Tep-
MHHOB, HCIIOJIb3yEMBIX B JAHHOM HOpMa-
TUBHOM aKT€, M ONpEeJICHbl CyOBEKTHI,
Ha 3alUTy KOTOPBIX OH PAaCHpPOCTPaHSAET
cBoe geicreue. Tak, :KepTBOM HacUIIUs B
CEMbE ABJISIETCS WIEH CeMbHU, KOTOPBIH T0-
CTpagai oT (PU3NUECKOTO, CEKCYaNIbHOTO,
TICHXOJIOTHYECKOTO MIJIM YKOHOMHYECKOTO
HACHJIHS CO CTOPOHBI JPYTOTO 4IeHa ce-
MbH. UNleHaM¥ CeMBH SBISIFOTCS JIHIIA, CO-
cTosIMe B Opake; MPOXKUBAIOLIUE OJHON
ceMbeil, HO He Haxopsluecs B Opake;
UX JIeTH; JIUIA, KOTOPble HAaXOAATCS MO
ONEKOM WJIM TONEYUTEIbCTBOM; SIBIISIO-
IIMEeCsT POACTBEHHUKAMU MPSIMOU MM
KOCBEHHOH JIMHUM POJCTBA MPH yCIOBUH
COBMECTHOIo IpoxuBaHusd. Ilpencras-
JeTcsl, 4TO JIUMA, KOTOPBIE PacTOPIIN
Opak U B JaibHEHIIeM MTPOXKMUBAIOIIHNE Ha
ofHOM xunruiomanu (ObIBIINE CYNIPYTH),
HE MOTYT B CIIy4ae COBEPIICHUS HACHIIHS
OTHMM W3 OBIBIINX CYIPYrOB paccyu-
THIBaTh Ha 3allUTy, MPETyCMOTPEHHYIO
3akoHoM. Takas Mo3MLUs 3aKOHOAATENs
BBI3BIBACT Y/IMBJICHHE, OCOOCHHO YUYHTbI-
Basi HKOHOMUYECKOE IOJOKEHHE HINPO-
KHX Macc HAacCeJICHHUs, MOCKOJIbKY IOCIe
npeKpaiieHns Opaka 3HAYUTEIbHOE KO-
JMYECTBO JIUI] OCTAeTCs B AAJbHEHIIEM
MIPOXKUBATh B ONHOM JOME. 3allUTUTbH
9Ty KaTE€TOPHIO JIMIl OT MPOSBICHUH IO-
MAITHEeTO HACHIJINS BO3MOXKHO ITyTE€M BBe-
JICHHS] JIOTIOJTHUTENIFHBIX KaTeropHid, Ha-
nprMep, TEPMUHA «IOMAIlTHEEe HACHIIHE)
WM (GKEPTBA JIOMAITHETO HACHIHSD). DTO
MO3BOJIUT PACHPOCTPAHUTH AeHcTBHE 3a-
KOHA Ha CJIyyaH, KOTOpbIE HE MOANAAAI0T
O/ TPU3HAKY HACUIIHSL B CEMbE, XOTSI OHO
COBEpIIAETCS JIUIIAMHU, COBMECTHO IIPO-
JKUBAIOIIMMHU C TOTEPIEBIINM — CIy4au
«JIOMaITHero Hacumus» [5, c. 172].
[TomuMO 3TOTO, AEHCTBYIOMIHI 3aKOH
HE COJEPKUT €IUHON CHCTEMBI IOpHC-
MUKIIMOHHOW 3aIUTHI KEePTB HACHIHS B
cembe. [lomHOMOUMST TOCYNapCTBEHHBIX
OpraHoB M MX IpeJCTaBHTENeH, Ha KOTO-
PBIX BO3JIOKEHA O0SI3aHHOCTb 110 3aIIUTE
JIMLL OT HACHJIMA B CEMbE, HOCAT OOIIMii
XapakTep, a AeHCTBUS MX HEJOCTATOUHO
cornacoBanbl. Co3/aeTcsl BIEYaTIEHUE,
YTO HE CYIIECTBYET €AMHOIO BHJCHHS
po0JIeMbl HACHIIUS B CEMbE CPE/IH MPE/-
CTaBUTENCH PAa3HBIX YHOTHOMOYEHHBIX
roCyIapcTBOM CYOBEKTOB 3TOTO IPOLEC-
ca, 9TO NMPHUBOAUT K OTCYTCTBHIO €AMHOMN
TOCYZapCTBEHHOW CHCTEMBI IOPHCIUK-
[MOHHOW 3aIIUTHl OT HACWIHSI B CEMbeE.
Jlaxke camo Ha3zBaHWe 3aKoHA OPUEHTH-
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pyeT Ha npopuIaKTHIEeCKHe JeHCTBUS, a
HEe Ha peaybHyI0 3aIIUTY JIHII, CTaBIIAX
JKePTBaMHU MPOSIBICHUI HACHIIUS B CEMbE
[5,c. 172].

B coorBeTcTBUM cO cTarbeii 1 3ako-
Ha MpEeaynpeKIeHIe HACUIIUS B CEMbE —
9TO CHUCTEMa COLMAbHBIX M CICIHAJb-
HBIX MEp, HallPaBJICHHBIX HA YCTPAaHECHUE
MPUYUH ¥ YCIOBHUH, CIIOCOOCTBYIOIINX
COBEpIICHUIO HACHIIUS B CEMbe, IIpeKpa-
IIIEHUIO HACHIIUS B CEMbE, KOTOPOE TOTO-
BUTCSl WJIN YK€ HAYaJIOCh, MPHUBIICUCHHUE
K OTBETCTBEHHOCTH JIMI], BAHOBHBIX B CO-
BEPILICHHH HACUIIMS B CEMbE, a TAKIKE Me-
JIUKO-COIUANIbHASL peaOuInTalUs KEePTB
HacuIus B ceMbe. Takum oOpa3om, mpes-
YIOpexIeHUE JOMAIIHEr0 HACWIIHS CTa-
BHT IENBIO CIEAYIOUICE: a) YCTpAaHEHUE
NPUYAH U YCIOBUU HACWIHUS B CEMBC,;
0) ero mpekpamieHue; B) MPEIOCTaBIIe-
HUE COIHUAIBHOW TOAAEP)KKH >KepTBaM
HAaCHJIMSI B CEMbE M OOCCIIeueHre Ux 0e3-
OTIACHOCTH; T) YMCHBIICHHE BIUSHHS
HACHJIUS Ha pa3BHTHE JACTEH; 1) MpHBIe-
YeHHWE BUHOBHBIX JIMI[ K OTBETCTBEHHO-
CTH, UX COIMAJIbHO-IICUXOJOTHYECKas U
MEIUIUHCKAs] KOPPEKIHUsl M MOJTrOTOBKA
K BO3BPALICHUIO B CEMbIO; €) KOHTPOJb
3a MOBEJCHHUEM JTUI], KOTOPBIE MOTYT HJIH
yKe TOMYyCTHIIH HACHUITUE.

[lo Hamemy MHEHMIO, CYIIECTBYET
HEKOTOPOE HECOOTBETCTBHE MEXIY Ka-
TEropreil «IpexynpexIeHre HaCHIIH
B CEMbE» M TEM CMBICIIOM, KOTOPBI B
HEro BKJIaJbIBaeT 3akoHomaarelsb. CII0BO
«IIpenynpexIeHHe» MpearoiaraeT pe-
aKLHUIO B IIOMBITKE OIEPEIUTh KOro-TO
WJIH YTO-TO, T. €. B TAaHHOM CJIy4ae He JI0-
MyCTUTh Peau3aliy SBICHUS JOMAIllHe-
ro Hacwius [6]. [ToaTtomy co3HarenbHOE
pacmpocTpaHeHne 00beMa JTOro Io-
HATHASA HA aKTUBHBIC JCUCTBHS MO Tpe-
KpalIeHUI0 HACHIIUA B CEMbE, KOTOPOE
TOTOBUTCSI WJIA YK€ HA4aIOCh, TIPHUBIIE-
YEHHIO K OTBETCTBEHHOCTH JIHMIl, BUHO-
BHBIX B €T0 COBEpIICHNH, a TaKXke pea-
OMJINTAlNN JKEPTB HACHIIMS, SBISICTCS
HEJIOyCTHUMBIM. bosee onpaBgaHHbIM, C
HAaIlIel TOYKH 3peHusi, ObUIO ObI HAPSIY C
«IpenynpexxIeHHeM» HCIO0Ib30BaTh I10-
HSTHE KIIPOTHBOACHCTBHEY (MU «IIpece-
YEHUE»), a TAKKEe OTACIbHO TOBOPHUTH O
Mepax M0 JIMKBUIAI[MH HEraTUBHBIX T10-
CIIEJICTBUI JOMAIITHETO HACUJIUS, B CBS3U
C 4eM CIIeJlyeT BHECTH COOTBETCTBYIO-
e u3MeHeHus: B 3akoH. B maHHO# ke
cTarbe s ynoOcTBa M BO n30ekaHHe
ITyTaHUIB Oy/IeT MCIIOIB30BAHO JICTalIb-
HOE OTIpeJieIeHuE.

3aKkoHOAaTe b BBIICNACT JBa BUAA
HpeLyNPExICHUS JOMALTHEr0 HACHIIUS —
obueconuanbHoe U crenuaibHoe. O0-
IECOLHUANIBHOE MPEIYIPEKICHUE OCy-
HIECTBIISIETCS TOCYaPCTBOM B BHJE JIEsi-
TEIBHOCTH €T0 OPTaHOB IO KOHTPOJIIO 3a
coOurofieHueM IpaB U cBOOO] YesIoBeKa.
Hampumep, ommolt u3 QyHKIHHA mpo-
KypaTypbl YKpawHBI SIBISETCS OOIIHIA
Ha/30p 3a COOIIOICHUEM 3aKOHOJATEIIhb-
CTBa, B TOM YHCJIE TIO TPEIyTPEKICHUIO
Hacuius B ceMbe. B cBOIO ouepensp cre-
[UAJIBHOE HPEAYNPEKICHHE — ITO CO-
BOKYITHOCTb Pa3JIMYHBIX MEpPONpPUATHI
OZIHOPA30BOr0 JUIUTEIBHOTO Xapakrepa,
LENIbI0 KOTOPBIX SBJISETCS COKpalleHHE
KOJIMYECTBA TNPOSIBICHUI HACHIIUS B Ce-
Mbe; ociabieHne cemMelHoro Hebniaro-
noiyuusi; NpoQUIaKTHKa WIH IpeKpa-
meHus:  (PU3MYECKOTO, CEKCYaJIbHOTO,
MICUXOJIOTHYECKOTO M SKOHOMHYECKOTO
HaCHIIHSL.

CrieruanibHble  MEPOTIPUSITHS B 3a-
BUCHMOCTH OT MOMEHTA MX OCYILECTBIIE-
HUSL JCJATCSA Ha Mepbl NPOQUIAKTUKH U
Mephbl npecedeHusi. Mepsl npoduiakTy-
KW HaCWJIMS B CEMbE HANPABIICHbI HA 3a-
0JaroBpEMEHHOE BBISBICHUE CEMEH, Iie
CYIIECTBYET Yrpo3a BOSHUKHOBEHHS Ha-
CHIINS, TIPEIOTBPAICHHS] IPUYINH U yC-
JIOBHH, TPUBOASAIINX K €r0 COBEPIICHUIO,
WIA OTPAHWYCHHS WX BIUSHUS, a €CIH
BO3MOKHO — X YCTPaHEHUS M CO3JaHHS
JIOCTaTOYHOM 3aIIUTHl OT HACHIHCTBEH-
HBIX MTOCSTATEeNCTB UL KaXI0TO WieHa
CEMbH.

Mepbl IIpecedeHHs HacHIMi B ce-
MbE — 3TO OIEPAaTHBHbIE MEPOIPHUATHS,
HarpaBjIeHHbIE HAa (U3NYECKOEe IMpepbl-
BaHME HA4aTOro Hacuiaus. Mepbl Tpe-
CEUCHHUSI NPUMEHSIOTCS B KPUTHYECKUX
CUTyallUsiX, KOTAA JKU3HU U 370POBBIO
JKEPTBBl HACHJIUSI B CEMbE YTPOXKAeT
omacHOCTh. OCyIIEeCTBICHHE JTHUX Me-
porpusTHii TpedyeT OT MpeacTaBuTeNeit
CHENHMAaJIbHO YIOJIHOMOUYEHHBIX OpPTraHOB
U YYPSKACHUH MO TPenynpexIeHHIO
HACUJINS B CEMbE UMETh COOTBETCTBYIO-
My (GU3NYECKyI0 U IICHXOJIOTHYECKYIO
MO/ATOTOBKY, M HEOOXOJMMbIE HAaBBIKH
NpepbIBaHUs TaKOro HACHIMA (TaKTHKa
NPOBEACHUS J1ajIora ¢ 0OUIYMKOM, OKa-
3aHUS MEPBUYHON TOMOIIM KEPTBE Ha-
CHIINSA U JIP.). DTU MEPbI IPEAYCMOTPEHBI
paznenom 11 3akoHa.

3akon VYkpamnsl «O mpemymnpex-
JIEHUH HACHJIMS B CEMbe» K OpraHaM M
YUPEKICHHUSAM, Ha KOTOpPBIE BO3JIaraer-
Csl OCYIIECTBIIGHHE Mep MO MPeayIpex-
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JICHUIO HACWJIUSL B CEMbE, OTHOCHUT:
1) ueHTpaJbHBII OpPraH HCIOIHHUTEIb-
HOHM BIIACTH, KOTOPBIM oOOecreunBaeT
(dbopMUpOBaHNE M pEANTU3ALHUI0 TOCY-
JApCTBEHHOM MOJMTHKH IO BOINpPOCAM
MPEeIyNpeKICHNUS HACWINAS B CEMbH U
COOTBETCTBYIOIINEC YIPABICHUS MECT-
HBIX TOCYapCTBEHHBIX aAMHHUCTPAIHH;
2) COOTBETCTBYIOUIWE ITOPA3IeIICHUS
OpPraHOB BHYTPEHHHX JI€Jl;, 3) OpraHsbl
OTIEKH W TIOTIEYUTENNBCTBA; 4) CIeIHalu-
3UPOBaHHBIC YUPEXKJCHUS Ul JIUII, CO-
BEPUIMBLINX HACHIIME B CEMbE, U JKEPTB
TAKOTO HACWJIUS, K KOTOPBIM OTHOCSATCS:
KPHU3HMCHBIC LIEHTPHI JUIs YICHOB CeMeii,
110 OTHOLICHUIO K KOTOPBIM COBeEpIle-
HO HACWJIME WJIM CYLIECTBYET peayibHast
yTpo3a €ro COBEpPUICHHUS; [IEHTPHl MEIU-
KO-COIIMAJIbHOW peadWINTallid  KEpPTB
HacwIns B ceMbe. AHAIN3 APYTUX HOP-
MaTHBHBIX aKTOB ITO3BOJISIET PACIINPUTH
STOT MEPEYeHb CIEeIYIONMMHI OpTaHaMHu:
ciykba IMo jeixaM JeTel; HEeHTPHI Cco-
LUAIbHBIX CIYKO Ui CeMbH, AeTeH U
MOJIOJIC)KH; OpraHbl 3JpaBOOXPAHEHMUS;
opranbl 00pa3oBaHUS W YUPEKICHHS
YTOJIOBHO-UCIIOJHUTEIIBHOMH ~ CHCTEMBI
(B 4acTH NpeaynpexACHUs >KECTOKOro
obpaienus ¢ neremu) [7, c. 22].
CornacHo HauieMy rryOokomMy yoex-
JICHHIO TOT IepedeHb CyOBheKTOB JOCTa-
TOYHO Y30K M MOMJICKHT JalbHEHIIeMy
pacIIMpEeHNIo, B O3y YETO CBHIETEINb-
CTBYET MEXAyHapoHas IpakTuka. Mex-
JYHapOHOE COOOIECTBO OCO3HAET BCIO
OCTPOTY ¥ B&KHOCTb IIPOOIEMbI HACHIIHS
B CEMbE M IbITAeTCs BbIpaboTaTh e1u-
HYI0 CHUCTEMY HpEIOTBpPAIIEHHs TaKOro
HACHJIMA ¥ 3alLIUTHI €r0 JKepTB. BakHbI-
MH COCTABIISIIOLIMMHU ATOW CHUCTEMBI SIB-
JISIFOTCS TPaBOBOE o0ecreueHne, a TakKe
o0IIecTBEHHAs 3aIUTA KEPTB HACWIINS U
JeSTEFHOCTh COIUANBHBIX ciyx0. [Ipn
9TOM TOAYEPKHUBAETCS, 4TO d(H(HEeKTHB-
Hasl TIOJINTUKA TIPOTUB HACHUJIHS B CEMbE
BO3MOXKHA TOJIBKO B CIIy4ae COTpPYIHHU-
YeCTBa, B3AMMOJEHCTBHSI Pa3IMYHBIX
CTPYKTYp W Hacenenus [8, c. 33].
Hampumep, B Pexomennanusax 1582
IMapnamentckoii Accam6iien Cosera EB-
pOIIBI O JAOMAIIHEM HACHUJIMU B OTHOLIE-
HuM xeHuuH ot 27 centsdbps 2002 roxa
K MepaM TNpeaynpexICHUs HACHIHsS B
cembe OTHOcATCS: 1) comelicTBue Hempe-
PBIBHOMY COTPYAHHYECTBY M B3aHMOIIO-
HUMaHHIO MEXY TOIHIHEH, TPaBUTENb-
CTBEHHBIMH BEJOMCTBAMH MW HETIpaBH-
TEJIbCTBEHHBIMHU OPTaHU3aLUSIMU B OOpb-
0e c HacHJIEeM B CeMbe; 2) OpraHu3alus
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HaJUIeXkallel MOJroTOBKH MOIHLEHCKUX,
KOTOpbIE B3aMMOJCHCTBYIOT C JKEPTBAMHU
HacwiIus B cembe [9].

Kpome Toro, 11 mas 2011 roma B
Cram0Oyne’? Obuta mpuHsta KOHBEHIHs
Cosera EBpombl 0 NpenynpexieHuu u
0opr0e ¢ HACHIMEM B OTHOLICHHU JKCH-
IUH U ToManrHAM HacuueM [10], omanm
U3 OCHOBHBIX DPa3pabOTYUKOB KOTOPOii
BeicTynuil  CHenuasabHblil KOMHUTET 110
MPEeAYNPEKIACHUIO U O0pEOe ¢ HacKIeM
B OTHOIICHMY JKCHIIMH M JOMAlIHUM Ha-
cummem (CAHVIO). BaxubiM monoxe-
HUeM aaHHOW KoHBeHUuM sBIseTcs Mpu-
3HaHUE M MOJUIEP)KKA COOTBETCTBYIOLIMX
HEMPaBUTEIILCTBEHHBIX OpraHU3alMid |
rpakJaHnckoro oodriecTsa B 6oprde ¢ Ha-
CUIIMEeM, a TaKkKe ycraHoBieHue 3(dex-
THBHOTO COTPYJIHUYECTBA C TAKUMH Opra-
Hu3ammsami [11, c. 164].

Takasi TpaxkTHKa, KaK IPEACTaBIs-
ercs, Obuta Obl YPE3BBIYAWHO ILIOIOT-
BOPHO# B BHJly pealbHONH BO3MOKHOCTH
HasaxuBaHus A(P(EeKTUBHOrO B3aUMO-
JeUCTBHSA OPraHOB BHYTPEHHUX €l U
npeAcTaBuTeNICil  OOIIECTBEHHOCTH 10
MIPEAYNPENKACHUIO U TPOTHBOJICHCTBHIO
JIOMallHeMy Hacwinio B YkpauHe. Ot-
KPBITBIM CETOJIHS OCTAETCs BOIPOC (HhopM
Takoro B3auMonelcTBUd. B mombiTke
Haiiti Ha Hero oTBeT C.M. 3abpona 00-
pamraercst K 3apy0OexHOMy OmbITy. Tak,
10 €r0 MHEHUIO, MOJOKUTEIBHONW MOKET
ObITh TpaKTHKA YCTAHOBIICHHS OIpe-
JICTICHHBIX ~ «PEMIAMCHTOB  B3aMMOJICH-
CTBHSA», KaK aJIMUHUCTPATHBHBIX aKTOB,
yCTaHABIMBAIOIIMX OOIIME NpaBuiIa Jie-
SITEJIBHOCTH OPT'aHOB IyOJIMYHO BIacTh
10 pean3aliy CBOMX ITOJTHOMOYHMH U UX
B3aMMOJICHCTBUS C UHBIMH CYOBEKTAMU
MIPEAYNPEKACHHS TOMAIIHETO HACHIINS,
YTO IIO3BOJIUT HE TOJBKO HOPMATHBHO
OIPEICIUTh OOLIYIO JCATEIBHOCTh Opra-
HOB BHYTPEHHHX JIeJ U OOIIECTBEHHOCTH
B 9TOi cdepe, HO U MEPEBECTH JAaHHBIH
MPOIIECC B IIOCKOCTh OTBETCTBEHHOCTH
3a BBINOJHEHHE COIIACOBAHHBIX MeEp
[11,c. 190].

BeiBoabl. TakumM 06pa3om, HacCHIIUE B
CeMbe — SIBIICHHE CJIOKHOE U MHOTOIDaH-
Hoe. Pa3paborka 3G QeKTuBHBIX Mep Io
MPEYNPEIKACHUIO U IPOTHBOACHCTBHIO
JIOMAIllHEMY HACHJIMIO TPECTaBISETCS
po0OJIeMOii IEpBO HEOOXOIMMOCTH B CO-

BPEMEHHOM OOIIECTBE, CYLIECTBOBaHHUE
KOTOPOTO HEMBICIMMO BHE HJEH TOpKe-
CTBa U HEPYLIMMOCTH IpaB yenoBeka. On-
HAKO 3a/1a4a 3Ta TpeOyeT 3HAYUTENILHOM
KOHIIEHTPAIMU YCHIIMH KaK HeIPaBUTEIb-
CTBEHHBIX OOIIECTBEHHBIX OpraHU3alNH,
TaK M IeJI0r0 KOMIUIEKCAa TOCYAapCTBEeH-
HBIX OpraHoB. B Bugy pa3HooOpasms
(axTOpoB M (GOPM IPOSIBICHNST HACHIHS
B CEMbE, €ro IMOCJICICTBUIA 4pe3BblYaii-
HO Ba)KHBIM SIBJISI€TCSI CIa)KEHHOCTH CO-
TPYAHMYECTBA KaK TIOCYIapCTBEHHBIX,
TaK M 4acTHbBIX (haKTOPOB, NEHCTBYIOIIMX
Ha pa3HbIX YPOBHSAX COLMAIBHOTO Obl-
TSI, OCYILECTBIISIONIMX PA3HOIIAHOBBIE
(GYyHKIMH, CONpSOKEHHBIE C HEOOXOIH-
MOCTBIO B3pAl[MBAHUS WJAEH YBAKCHUS,
paBeHCTBa, (PU3MUECKOTO M AMOLHOHAb-
HOTO OJaromoydusi KaKIoTro W3 YJICHOB
CEMBH.
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3APYBEXXHBINA ONBIT KOHCTUTYIMOHHO-ITPABOBOI'O
PET'YJIMPOBAHUSA JEATEJIBHOCTHU BCIIOMOI'ATEJIBHBIX OPTAHOB
MPU BBICIHIUX OPTAHAX T'OCYJIAPCTBEHHOM BJACTH

Aunexcanap BEPHA3IOK,
3aMECTHTENb [VIaBbl PaBICHUs

YAO «YkpauHcKas N0KapHO-CTpaxoBas KOMIIAHHSD

Summary

The article analyzes the constitutional law of foreign countries in the regulation of the subsidiary bodies with state authorities. The
features of the constitutional regulation of the subsidiary bodies in foreign countries; the ways of use of positive foreign experience in
the regulation of the subsidiary bodies with state authorities in the constitutional legislation of Ukraine.
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AHHOTaNUA

B crarbe mpoBesieH aHaNINM3 KOHCTUTYLIMOHHOTO 3aKOHOJATEIbCTBA 3apyOSKHBIX rOCYyAapcTB B cepe peryaupoBaHUs AESATElb-
HOCTH BCTIOMOTATEIBbHBIX OPTAHOB IPH BBICIINX OpraHax roCyJapCTBEHHOI BIIACTH; OMPENeNICHB 0COOCHHOCTH KOHCTHTYIIHOHHOTO
PEryIMpOBaHHs IeSTEIbHOCTH BCIIOMOTaTEJIbHBIX OPTaHOB B 3apyOEKHBIX CTPaHAX; IPEIOKEHBI Ty TH NPUMEHEHHUS ITOJIOXKHUTEIbHO-
ro 3apy0eKHOr0 OIbITa B Chepe PeryIMpOBaHUs JeATEIbHOCTH BCIIOMOTaTeJIbHBIX OPIaHOB IIPU BBICIIMX OpPraHax rocyapCTBEHHOM
BJIACTU B KOHCTUTYLIHOHHOM 3aKOHOZATENIbCTBE YKPaUHBbI.

KiroueBble cjioBa: BcrioMorareiabHble OpraHbl, BHICIINE OPraHbl TOCY/IapCTBEHHON BIACTH, 3apyOEKHBIH OIBIT, KOHCTHTYIIMOH-

HO€ 3aKOHOAATCIbCTBO.

HOCTaHOBKa npod;aemMbl.  Yco-
BEpIIECHCTBOBAHME  3aKOHOJA-
TENBCTBA B c(epe peryanpoBaHus MPaBo-
BOTO CTaTyca BCIIOMOTATeNILHBIX OPTaHOB
IPU BBICIIMX OPraHax rocyJIapCTBEHHON
BJIACTH JOJDKHO OCYIIECTBIATBHCS C yue-
TOM TOJIOKUTEJILHOTO OIbITa 3apy0Oes-
HBIX CTPaH B aHAJIIOTHYHON cdepe. D10
MO3BOJIUT M30€XaTh MHOTHMX MpaKTHye-
CKUX OHIMOOK M JOCTHYb PE3YJIbTaTOB B
Kpar4Jaimuii cpok. B To ke Bpems He cTo-
UT TIOJHOCTBIO M O€3MyMHO KOIIMPOBAThH
WHOCTPAHHBIHA OTBIT, IIOCKOIBKY ITPH TOM
TIOSIBIISIETCSI PUCK TIOTEPU CBS3H MEXKIY
KOHCTHUTYIIHOHHBIMH TPUHIWIAMH TOCY-
JTAPCTBEHHOTO Pa3BHUTHUS W MOJEIBIO TO-
CYIApCTBEHHOTO YIpaBJICHUS. YKpanHa
JIOJKHA JIBUTaThCsl B HANPaBICHUH INPHU-
HATOTO Kypca ¥ HCIIOJb30BaTh TOJBKO
TOT HPUMEp YCHELUIHOW OpraHu3aluu 1
MPaBOBOTO PETYJIMPOBAHMS EATEIbHOCTH
BCIIOMOT'aTeJIbHBIX OPIaHOB, KOTOPBIN SIB-
JsieTCs 1eeco00pasHbIM, B 3aBUCUMOCTH
OT creuu(UKH rocyIapCTBEHHOTO CTPOs,
(hOpMBI TOCYIApPCTBEHHOTO TPABICHUS
0COOCHHOCTEHl TPaBOBOrO CTaTyca BBIC-
IIMX OpPTraHOB TOCYAApCTBEHHOH BIACTH
YKkpaussl.

Takum 00Opa3oM, NpeATIoKEeHHAs TeMa
SBJIACTCS AKTyaIbHBIM HAlPaBJIEHUEM HC-
CJIC/IOBaHUS COBPEMEHHON HayKH KOHCTH-
TYLHOHHOI'O IIpaBa.

AKTYaJIbHOCTh TeMbI HCCJIE0BA-
HUS TIOATBEPXKAACTCS HEIOCTATOYHBIM
KOJIMYECTBOM HAy4YHbIX pPaboOT, MOCBS-
IIEHHBIX aHAIN3y KOHCTHUTYIMOHHOTO 3a-

KOHOJIaTeIbCTBA 3apyOe’KHBIX TOCYNapCTB
B cdepe peryaupoBaHHs IesATEIbHOCTH
BCIIOMOTaTEIbHBIX OPraHOB MPH BBICHINX
OpraHax rocylapcTBEHHOM BJIacTH, YTO B
COBOKYITHOCTH C HEOOXOAMMOCTBIO KOM-
IUIEKCHOTO HAy4YyHOTO aHalu3a JaHHOTO
BoIpoca 00yCIaBINBAET BAXKHOCTb U CBO-
€BPEMEHHOCTb JJAHHOW CTaThH.

Cocrosinue wucciegopanus. B Ha-
YK€ KOHCTUTYLIMOHHOTO MpaBa BOIPOCHI,
CBSI3aHHBIE C M3YyYCHHEM 3apyOeKHOro
OMbITa KOHCTUTYLIMOHHO-IIPABOBOTO pe-
TYIUPOBAaHUSl  JAEATEIBHOCTH  BCIOMO-
raTresIbHBIX OpPraHOB IIPH BBICIIUX Op-
raHax TOCYJapCTBEHHOH BIacTH, ObUIH
OpeIMETOM MCCIE0BaHHA TaKuX yue-
HeIX, kKak A.B. boiiko, O.T. Bomomyx,
2.A.Tamxu-3ane, A.3.T'eopruma, H.B. Ko-
Banb, M.A. Kpyroronos, B.B. Kynukos,
B.H. Ilpokodses u apyrue. OnHaxo B Ha-
YK€ KOHCTHUTYI[HOHHOT'O I1paBa OTCYTCTBY-
10T KOMIIJIEKCHBIE pa0OThI, MOCBSIICHHbIE
3apy0eXXHOMY OITBITY KOHCTHTYLMOHHOTO
PETYINPOBAHUS JEITENBHOCTH BCIIOMOIa-
TEJIbHBIX OPraHOB IPH BBICHIMX OpraHax
TrOCyAapCTBEHHOM BIACTH.

Heablo crarbu sBISETCA OIpenae-
JeHHe MyTed MCIOIb30BaHHs MOJIOXKHU-
TEeIBHOTO 3apy0OekHOro ombita B cdepe
pEryaMpoBaHUs IEITEIbHOCTH BCIIOMOTa-
TEJIHBIX OPTaHOB IIPU BBICIIMX OpraHax
rOCYAapCTBEHHON BJIACTH B KOHCTUTYILIU-
OHHOM 3aKOHOJATENILCTBE YKpauHbL. J{s
JOCTH)KEHHUS TTOCTaBJICHHOH Lieau HeoO-
XOJIMMO BBITMOJIHUTE CIIEIYIOUINE 3a/1auu:
MIPOBECTH aHAJIN3 KOHCTUTYLHOHHOTO 3a-

KOHOJIaTeNIbCTBA 3apYOSKHBIX TOCYAapCTB
B ctepe perymupoBaHUs JESTEIbHOCTH
BCIIOMOTaTEIbHBIX OPTaHOB MPHU BBICIINX
OpraHax TOCyZapCTBEHHOW BIACTH; Mpe.-
JIOKUTh TYTH HCIIOIB30BAHMS TTOJIOXKHU-
TEIBHOTO 3apy0ekHOro ombita B cdepe
peryaupoBaHUs IEATEIbHOCTH BCIIOMOTa-
TEJIHBIX OPTaHOB IIPH BBICIIMX OpraHax
TOCYIapCTBEHHOH BJIACTH B KOHCTHUTYIIH-
OHHOM 3aKOHOJATENILCTBE YKPAHHEI.

H3n0:xeHne 0CHOBHOTO MaTepHaja.
KoHcTuTynmuM MHOTMX CTpaH MHpa
[1; 2; 3; 4; 5; 6; 7; 8] onpenensitoT BO3-
MOXXHOCTb 0Opa30BaHUSI BCIIOMOTIaTellb-
HBIX OpraHOB IIpU TMapiaMeHTe, IJIaBe
rocygapcTBa M mpaBuTenscTBe. OcTaHo-
BHUMCS JIeTaJIbHEE HA BOMPOCE KOHCTH-
TYIHOHHO-TIPABOBOTO  PETYJINPOBAHUS
CTaTyca BCIOMOTATEIBHBIX OPTAaHOB IIPH
napilaMeHTe, IVIaBe TocyJapcTBa M Ipa-
BHUTEIILCTBE B HEKOTOPBIX EBPOIEHCKHX
ctpanax, CIIIA u crpanax CHI.

Uro kacaercsi 00pa3oBaHUS BCIIOMO-
raTejbHOIO ammapara napiaMeHTa, TO B
TEKCTaX KOHCTUTYLMH OTAEIbHBIX €BPO-
MEHCKUX CTPaH COACPIKATCS MOJIOKEHUS,
B KOTOPBIX ONpEAENseTCs MX Ha3BaHUE
(mampumep, bropo manar Ilapnamenra B
Wranesackoit Pecrybnmke), a B 1pyrux
TEKCTaX OTCYTCTBYIOT JIHOOBIE YIIOMH-
HaHUS O TaKOM OpTaHe W BO3MOXXHOCTH
ero ¢opmuposanus. JleranbHas peria-
MEHTAIHs JIeSATEIIEHOCTH BCIIOMOTaTelhb-
HBIX aNIaparoB MapIaMEHTOB OCYIIECT-
BIIEHA, KaK IIPABMJIO, B PeIIaMEHTax Hap-
JIAMEHTOB.
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Tax, B I'epmanun Pernament bynne-
cTara OINpE/eIIsieT, YTO JJIsl PYKOBOJCTBA
OMOMMOTEKOH, apXMBOM W JUIS BEICHHS
JpYroil JOKyMEHTaluu oOpasyercs Io-
CTOSIHHBIH TTOJKOMUTET, B KOTOPBIH MO-
TYT BXOAWTH JEIyTaThl, KOTOpBIE HE
SIBIISIIOTCSL. WICHAMH COBETa CTapeHIInH
(coctonut m3 I'maser IlapmamenTa I'epma-
HUM, €TO 3aMECTHUTENeH U ABaAATH TPeX
JIETTyTaTOB, BBIABHHYTHIX (PAKLIUSIMH).
B cBoro owepens mis opraHM3anUHM pa-
6ot1el [T1aBbl MapiamMeHTa, BEJCHUs IIPO-
TOKOJIOB /1€0aTOB, COCTABIICHUS CHHCKOB
BBICTYNAIONIHUX, COOOIICHHUS HA 3ace/laHu-
sIX (paMuIIKi ey TaToB, cOOpa U mojcye-
Ta OlOJUIETEHEH IIPU I'OJI0COBAHUH, BHECE-
HUSI TTONPABOK B MPOTOKOJIBI IJICHAPHBIX
3acefaHNil U OCYIIECTBICHHS APYTHX
Jeicreuii o nopydenuto Imassl Ilapna-
MeHTa ['epManiy n30MparoTcst CeKpeTapn
W3 YnCIIa JIemyTaToB [9].

Takum 00pa3oMm, OpraHU3AIMOHHBIC
BOMpPOCHl cBoel nesaTensHOCTH Ilapma-
MeHT ['epMaHny pelraeT caMoCTOSTENIBHO,
n30upas JId 3TOro U3 4MCIa JIIyTaToB
CeKpeTapeil ¥ MOCTOSIHHbBIE TOAKOMUTETHI.

Bo ®pamniysckoii PecriyOmnuke Bcrmo-
MOrarejbHbIM OPraHOM IIpH HapJaMeHTe
sisiercs bropo HanponansHoro CoGpa-
mus. CornmacHo Permamenty Hammonanb-
Horo Cobpannst @panmmn bropo Hamwo-
HasbHOTO COOpaHmsl COCTOMT W3 OIHOTO
TpezcearTens, MIeCTephIX BHIlE-TIpesce-
narenell, TPOMX KBECTOpPOB, JBEHAILATH
cekperaped. bropo umeer Bce IOJIHO-
MOUMs, HEOOXOIMMBIE Ul PYKOBOJICTBA
nebaramu B CoOpaHMH, OpraHM3allld U
YIPaBJIEHHUS BCEMH CIy)KOaMH COIIACHO
Pernamenty. [lesitenbHOCTh (DMHAHCOBBIX
U aJIMMHHCTPATUBHBIX CIIY)KO BO3JIOKECHA
Ha KBECTOPOB, JIEHCTBYIOIIUX O] BBICO-
KHUM pyKoBozacTBoM bropo. Hu onus HOBbIIA
pacxox He MOXKET OBITh NPOM3BEAEH Oe3
TIPEIBApUTEILHOTO COTTIACOBAHNS C HUMU.
[Ipencenarens 1 KBECTOPHI HMEIOT MECTO
xwutenbeTBa B bypooHckom nsoprie [10].

W3 storo cnenyer, uro bropo Hamm-
onanpHOro CoOpaHMs WMeEeT HIMPOKHUit
KPYT IIOJITHOMOUHI HE TOJbKO B chepe op-
TaHU3ALUH 1 00ECTIeUeHNUS IeATeIbHOCTH
Harnmonansaoro CoOpaHusi, HO U B OTHO-
nieHuu ux (GuHaHcupoBanus. [Ipu sTom
ciryKeOHbIe TOKHOCTH B Bropo oTHOCAT-
cs K BBICOKHM TOCYAApPCTBEHHBIM JIOJIK-
HOCTSIM, a JIMIA, KOTOPBIE MX 3aHUMAIOT,
MOJIB3YIOTCS COOTBETCTBYIOIIMMHE TapaH-
THAMH (MaTepuaibHOe o0ecieyeHue).

Hcxonss W3 TpPOBEAEHHOTO HCCIe-

JIOBaHUSA KOHCTUTYIIMOHHO-IIPABOBOI'O

peryaMpoBaHus JEATEIbHOCTH BCIIOMO-
raTeibHbIX OPraHOB IPH MapJaMeHTe eB-
pONEHCKHUX pecryOiIuK, MOKHO ClelaTh
HECKOJIBKO BBIBOJOB: 1) B KOHCTHTYIMSX
€BPOIEHCKUX CTPaH BOIPOCHI 0Opa3zoBa-
HUSL U JeSITeJIbHOCTH BCIIOMOTATEIbHBIX
OpraHoB IpH MapIaMEHTax peryaupy-
FOTCSL JTUIIB B OOMIMX YepTax; Oojee Je-
TaJbHASl PETIAMEHTAINS COJCPIKUTCS B
TIOJIOKEHUSX PErNIAMEHTOB ITapiIaMeHTOB;
2) 3aKOHO/ATEIILCTBOM OOJIBITUHCTBA €B-
PONEHCKUX CTpaH IpelLyCMaTpUBACTCs
oOpa3oBaHHE BCIIOMOIAaTEIbHOIO arma-
para mpW mnapiaMeHre, 4To olecredu-
BaeT paboTy MapiaMeHTa; B OTJEIbHBIX
CTpaHaXx K OpraHU3alMOHHOH pabote
MIPUBJICKAIOTCS JICTyTaThl (HanpuMep, B
I'epmanmm); 3) B cTpaHax, Iie COINIACHO
3aKOHOAATEIILCTBY 00pa3yeTcsi BCIOMO-
raTeNbHBIA anmapar npy napiIaMenTe, ero
IITaTHBIE €AWHUIBI TPHPABHUBAIOTCS K
BBICOKHM T'OCY/IapCTBEHHBIM JIOJDKHOCTSIM
1 IMEIOT COOTBETCTBYIOIINE TapaHTHH.

B Koncrutrynmu CIHIA Bompocs! ae-
SATEJIBHOCTH BCHOMOTATEIbHBIX OPTraHOB
npu KoHrpecce mo4tu He periaMeHTH-
poBanbl. OfHAKO B PA3IMYHBIX HAy4HO-
[IPABOBBIX MCTOYHUKAX OTMEYACTCS, YTO
B CHIA pabory 535 mnaprameHTapueB
o0ecreunBaeT annapar, HaCYUTHIBAIOIIUI
okoso 20 THICAY UYENIOBEK, M3 KOTOPBIX
MPUOIM3UTENFHO TPH YETBEPTH — AJMU-
HUCTPAaTUBHO-TEXHUYECKHE  COTPYAHU-
KH, a OJJHAa YETBEPTh — OOCIY)KHBAIOIINI
nepconalt. [IpumepHO 3 THICSYH YeIoBEK
COCTOAT B KOMMTETaxX U IOJKOMUTETAX,
KOTOPBIX JIOBOJBHO MHOIO B Iajarax
Konrpecca [11; 12].

CrenoBaresbHO, OIBIT NEATEIbHOCTH
BCIIOMOT'aTEJIbHBIX OpPraHOB IIPU Maplia-
mente CIIA moxer okazarbcs 0COOEH-
HO TIOJIC3HBIM IPU ONpPEICNICHUN ITyTei
VAYYIICHUS  B3aUMONCHCTBUSL  MEXIy
BCIIOMOTATEIbHEIMUA OpTaHaMH  Pa3iInd-
HBIX OPraHOB TOCYIApCTBEHHOW BIIACTH,
a TakKe Ooyiee aKTHMBHOTO INPHBICYCHUS
JTOJDKHOCTHBIX JIMI] OTHX OPraHoB K yd4a-
CTHIO B PELICHHUH 33/1a4, KOTOPbIE CTaBAT-
s Iepe/] MapiIaMeHTOM.

UYro KacaeTcs BCIOMOTATEIbHBIX Op-
ratHoB npu napiamenrtax crpad CHI, to
CllelyeT OTMETHTb, YTO OCOOCHHOCTSAMHM
KOHCTHTYIIMOHHO-IIPABOBOTO  PETYJIHPO-
BaHMS JICSITEIBHOCTH BCIIOMOTATEIbHBIX
OpraHoOB SBJIIIOTCS Clemyromue: 1) B ux
KOHCTHUTYIIHSIX ~ OTIPEIEIISIIOTCS  TOJBKO
o0mme BOIPOCH OpPTaHW3aLUM BCIOMO-
raTeyibHBIX OpPraHoOB (KaK IpaBHIIO, KO-
muccuit 1 komuteTos). IIpu 3TOM B KOH-

CTUTYLHMSX HEKOTOPBIX CTpaH BOOOILIE
OTCYTCTBYIOT YHNOMHHAaHHS O BCIOMO-
rarejbHbBIX OpraHax IIapJIaMeHTOB (Ha-
npumep, B Typkmenucrane, PecmyOnuke
Apmenust). JleranbHas periaMeHTaIus
ux paboThl OmpejeseHa B peraMeHTax
COOTBETCTBYIOIIMX TMAiaT, MOJIOKCHHUIX
00 9THX opraHax WJIM 3aKOHaX O TMapia-
menTe (Pecmybmmka Kazaxcran, Typkme-
HUCTaH); 2) CHCTEMbI BCIIOMOTATEIBHBIX
OpraHoB IApJIaMEHTOB ITOYTH BO BCEX
ctpanax CHI' BriIoWaroT KOMHTETHI H
KOMHCCHUH, a TaKKe aIaparsl (CIryxObl,
0ropo); 3) B AByXHaJaTHBIX MapiaMeHTax
BCIIOMOTaTeNIbHbIE OpraHbl 0Opa30BbIBa-
FOTCSL KaK0# IajlaTOM CaMOCTOSTEIIBHO;
4) nns COBMECTHOTO PEIIEHHs BOIIPOCOB
JIByXIIaJIaTHBIC MTApIaMEHTBI (POPMUPYIOT
COBMECTHBIE OpraHbl (KOMHUCCHHU, KOMHTE-
TBI, pabo4re TPYTIIE).

Bomnpoc  pesarenpHOCTH
TENBHBIX OPraHOB MU IVIaBaX Trocynap-
CTBa B 3apyOeIKHBIX CTpaHaX PEerIaMeHTH-
pyeTcst KOHCTUTYLMSIMHU, 3aKOHAMU U JIpy-
MMM HOPMaTUBHBIMH aktamu. [Ipu sTom
Ul UX 0003HAYEHHs MCIOJBb3YIOTCS pas-
Hble Ha3BaHud. Hanpumep, B CLLIA — uc-
nosHUTeNbHOE yrnpasienue [Ipesunenra,
KOTOPOE HMEET JIEBATh MOJpPa3/ICIICHHUI:
Amnmapar benoro mgoma, AaMuHHUCTpa-
TUBHO-OO/DKeTHOE  yrpasieHue, CoBer
HAIlMOHAILHON 0€30IIaCHOCTH, DKOHO-
muueckuii coser, CoBeT MmO BoIpocam
KauecTBa OKpY)KAolel Cpeabl U JIp.; BO
®pannnyn — annapar Enucelickoro nBop-
ua; B Poccuiickoii denepannu — coBeTh 1
komuccun npu Ilpesunenre Poccuiickoit
Oenepannu (12 coBeToB, 7 KOMHCCHIA) U
Anmunuctpanus [Ipesunenta Poccun u
T. 1. [13, c. 196].

Urak, paccmorpum
KOHCTHUTYI[HOHHO-IIPAaBOBOTO  PETYIHPO-
BaHMS JICSTEIBHOCTH BCIIOMOTATENbHBIX
OpraHoB IIPH IJIaBaX E€BPONEHCKUX TOCy-
napcers, CHIA u crpan CHI.

Bo ®@pannysckoii Pecrnybnuke oc-
HOBHBIM BCIIOMOTATEIEHBIM OPTaHOM TIPH
IaBe TrocylapcTBa sBIseTCs Ammapar
[pesunenta @pannuu (Anmapar Enn-
ceiickoro nBopua). B HayuHoi#l nmTepa-
Type HOIYEPKUBACTCS TO, YTO ITO CTPOTO
HEepapXUYECKU MO CBOEW OpraHu3aluu
U CHEHHATU3UPOBAHHBIA MO (YHKLIHUSIM
ammapat. Anmapar Emmcelickoro aBopia
COCTOUT M3 TPOSKOTO pojia CIyKO: a) Te-
HepanbHOTO cekperapuara Ilpesnmenta
Pecnybmukn; 6) xabunera Ilpesnzmenta;
B) TM4YHOTO (BoeHHOT0) mTaba [Ipesnnen-
ta. CiryxOb1 Enncelickoro nBopra aemsT-

BCIIOMOT'a-

0COOCHHOCTH
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Csl Ha JIBa «JJOMa»: TPaXIaHCKUI U BOEH-
HbIH. ['paxk1aHCKUI 10M COCTOUT U3 TpeX
3NIEMEHTOB: T€HEPAIBHOIO CEeKpeTapHuara
[pesunenta PecnyOnuku, B KOTOPBIi
BXOAUT U KaOuHer [IpesmnieHra, 4nHOB-
HUKH 10 0co0BIM nopydeHusiM mipu [lpe-
3ujieHTe PecryOiamuku U CilyObl TIPEecChl.
Boennslii oM paszensercs Ha 1Ba dJie-
MeHTa: yuuHelid mTad Ilpesnnenta Pe-
cnyOimkn 1 komeHzarypa Emuceiickoro
nBopua. OH npencTaBisieT co00H JIMIHBII
mral rIaBbl TOCYJapCTBa, YTO MO3BOJISACT
MOCJIEAHEMY BBIIOIHATh KOHCTHTYLUOH-
HbIE TIOTHOMOYHS B c(epe HAllMOHAIBHON
obopowusl [13, c. 196-202].

[Ipu sTOM ciemyer OTMETUTbH, UTO B
Koncrutyun ®@panity3ckoit Pecyomuku
[4] orcyrcTBYyIOT yroMuHaHUs 00 amnmapa-
Te INIaBBI TOCY/IAPCTBA, U O JIFOOBIX APYTHUX
BCIIOMOTATEIbHBIX OpraHax IMpe3HCHTA.
VX fmesATenbHOCTh  perlaMeHTHpOBaHA
MHOTOYHCIIEHHBIMH JEKpeTaMu U JIPyTH-
MU 3aKOHOIATEILHBIMU aKTaMH.

B BenukoOpuTaHuu CymecTByeT J1BE
CHCTEMBI BCIIOMOTaTENIbHBIX OPTraHOB MPH
IJIaBe TOCYJapCTBa, IMOCKOJIBbKY (YHK-
UM IVaBbl TOCYAapCTBa BBIMOIHSIOTCS
MOHapxoM M KaOuHETOM MHHHCTPOB BO
maBe ¢ [Ipembep-munucTpoM. DyHKIUU
CHMBOJIMYECKOTO OOECIICUCHHUSI SANHCTBA
CTpaHbl, apOUTpa B CaMBIX KPUTHIECKUX
CUTYyaIlsIX W pe3epBa TOCYAapCTBEHHOM
CHCTEMBI BBITIONIHSET MOHapX. DyHKINN
OTIpEeNICHNs] OCHOBHBIX HAIpaBICHUH
BHYTPEHHEH W BHENIHEH TOIUTHKH M
Ha3HA4YEHUs JOJDKHOCTHBIX JIMII B 3Ha-
YUTEJIBHON cTeneHu BbinonHsores [lpe-
Mbep-MUHHUCTpOM [14, c. 114].

BbiciuM  opraHoM  KOpOJIEBCKOTO
ynpasieHusi B BenukoOpuranuu siBisier-
cst Taitubril coBeT. B cocras TaitHoro co-
BETa BXOJAT 0CO00 MPUBHIETHPOBAHHEIE
JIUIA, KOTOPhIe Ha3HAYAIOTCS KOPOJIEBOIL:
Bce wieHbl KaOnHeTa, TO €CTh Y3KOTO CO-
CTaBa MPaBHUTENBCTBA, U HanOoJIee BhIIA-
fommecs: Jiesitenn OypiKyasHBIX TapTHil.
Bo mmase TaiiHoro coBera HaxoxuTCs
JIOpJl, KOTOPBIN SBISETCS TaKXkKe YIEHOM
KabOunera. TaiiHbplli coBeT coOupaercs
OYEHb PEJIKO M TOJILKO TOT/a, KOrjia He-
00XOMMO pEIINTh KaKHe-TO BayKHbIE
BOIIPOCHI, KOIJIa TPO3UT CEPhE3HBIH Kpu-
31UC BHYTPH NPABUTEIHCTBA WM CTPAHBIL.
WHorna mpakTHKYIOTCS OTJEIbHbBIE COBe-
maHus He Bcero TailHOTO coBeTa, a HaW-
0oJtee BBIAAIOIINXCS €TO TPEICTaBUTEINCH
BO IVaBe C JopaoM-mpezcenareneM. Ha
9THX COBEMIAHUSX O00CYXIAIOTCS OO0IIHe
BOIIPOCHI, KOTOPBIE KacaroTCsl HalpaBlie-

HMS KaK BHYTPEHHEH, TaK U BHEIIHEH I110-
nutuku 15, c. 17].

Takum 00pa3oM, B CHCTEMY BCHOMO-
rarejbHbIX OPraHOB IPH IVIaBe rocynap-
ctBa B BenukoOpuTtanuu (HakTHYECKH
BXOJST WICHBl MapJaMeHTa M APYTUX
TOCYIapCTBEHHBIX OPTaHOB. VX mesiTens-
HOCTB COCPEI0TOUCHA MPEUMYIIIECTBEHHO
Ha OCYIIECTBIEHHH KOHCYJIBTaTHBHO-CO-
BEIIATEIbHBIX (DYHKIHH.

B CIIIA mpe3uneHT u ero Oropokpa-
THYECKUH amnmapar NpeacTaBiIsioT co0oi
Ba)KHEHIIEE IOJIUTHYECKOE  ydperxIie-
HHE, KOTOPOE peai3yeT BHYTPEHHIOI U
BHELIHIOIO MOJIUTUKY rocyaapcrsa. Hapsi-
JIy ¢ MHUHHCTEPCTBaMH K OpraHaM HCIOJI-
HUTEIBHON BIIACTU OTHOCHTCS Mcnonnu-
tenpHOE ynpasinenue [Ipesunenta CLLIA,
a TaKke He3aBHCUMBIE areHTCTBA, MOCTO-
SIHHBIC KOMHCCHH ¥ TIPaBUTEIHCTBEHHBIE
kopriopanii.  [IoCTOSHHBIE ~KOMECCHUH
OTIINYAIOTCS OT HE3aBHCHMBIX areHTCTB
Y3KOH crienrann3anyeii, Kotopas OrpaHu-
YHMBAETCSl HKOHOMHYECKU-(DMHAHCOBBIMU
Bompocami. [IpaBUTENbCTBEHHBIE KOPIIO-
paLK BBICTYAIOT YaCThIO TOCY1aPCTBEH-
HO-4acTHOTO cektopa [16, c. 18-20].

Tenepb paccMOTPUM OCOOCHHOCTH
KOHCTHTYLIMOHHO-IIPABOBOTO  PETYIUPO-
BaHMS JESTEIBHOCTH BCIIOMOTATENbHBIX
OpPraHOB TPH TJIaBax TOCYJapCTB-ydacT-
uukos CHI.

B wacTHOCTH, KOHCTHTYLHMSIMH 3THX
TOCyJapcTB 3aKPEIUICHO IIPaBO IJIABBI
rocynapcta (hOpMHPOBATH BCIIOMOTa-
TEJIbHbIE OpraHbl, KOTOpbIE HEMocpes-
CTBEHHO eMy HnopuuHsoTcs: B PecmyOiu-
ke Kazaxcran — oOpasyer, ynpasaHser u
peopraHusyeT rocy1apCTBEHHbIE OPraHbl,
HEMOCPEICTBEHHO ITOJYUHEHHBIX U I10-
notuétHbix [Ipesugenty PecmyOnukw,
Ha3HaYaeT Ha JOJDKHOCTH W YBOJIBHS-
€T C JOJDKHOCTEH MX PYKOBOAMTEICH;
¢dhopmupyeT mogunHenHsle emy CiyxOy
oxpansl [Ipe3unenra Pecrryomuku u Pe-
CIyOJIMKAHCKYIO TBap/IUIO; Ha3HAYaeT Ha
JIOJDKHOCTh M YBOJIBHSIET C JTOJDKHOCTH
TocynapcrBenHoro cexperaps Pecryomnu-
kn Kasaxcran, onpezeinsier ero craryc u
HoJHOMOuMs; (hOpMHUpYyeT AJIMUHHUCTpa-
uto [Ipesunenta Pecniyonuku; oOpa3yer
Coser be3omacHocT U apyrue KOHCYIb-
TaTUBHO-COBEIATEeNIbHBIE OpPTaHkbl (cT. 44
Koncrutyunn PecnyOnmuku Kazaxcran
[3]); B Peciybnmke benmapycs — o6pasyer,
YIOpa3gHSET W PEOpraHu3yeT AIMHHHU-
crpanuto IIpesunenta Pecriybnuku bena-
PYCh, IpyTHE OpTaHbl TOCYAapCTBEHHOTO
VIpaBIEHNs, a TaK)Xe KOHCYIHTaTUBHO-
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COBEILIATeNbHbIE W MHBIC OpraHbl IpU
[Ipe3usenTte; Ha3HA4aeT PyKOBOJUTEIICH
pecnyOnMKaHCKHX — OpraHoB — rocyzap-
CTBEHHOI'O YIPABJICHUS M OHpeelser
HX CTaryC; Ha3HA4yaeT INpeJCcTaBHTEIICH
IIpesunenta B Ilapnamenre m apyrux
JOJDKHOCTHBIX JIHII, TOTDKHOCTH KOTOPBIX
OIIpe/ieNieHbl B COOTBETCTBUHU C 3aKOHO-
narensctBoM (cT. 84 Koncturynun Pe-
cnyonuku Benmapyce [2]); B Poccuiickoit
Deneparun — Gpopmupyer AIMUHHUCTpaA-
nuto [Ipe3nseHra; Ha3HAYaeT U YBOJIbHS-
€T MOJHOMOYHBIX IpesacTaButeneil [lpe-
sunenta Poccuiickoit @eneparmu (cT. 83
Koncruryuuu Poccuiickoit ®denepanun
[1]); B PecniyOnnke Apmenus — dhopmu-
pyer CoBeT HalMOHAIIBHOH Oe30macHo-
CTH, TIPEACENaTeNbCTBYET B HEM, MOXKET
(dbopMHUpOBaTh JIPyrue KOHCYJIbTAaTUBHBIC
oprans! (cT. 55 Koncrurymum Pecrry6mu-
ku Apmenus [17]). IToatomy cnenyet 06-
paTuTh BHUMaHHE HA TO, YTO B KOHCTH-
TYOHUSIX HEKOTOpPHIX rocymapcts (Pecmy-
ommka benapyce, Pecriyonuka Kazaxcran
U 1p.) IPSMO yKa3bIBaeTCs Ha3BaHUE OC-
HOBHOTO BCIIOMOTAaTEJILHOTO OpraHa IpH
IJ1aBe rocyaapcrsa (Kak MpaBHIIO, aIMH-
HUCTpAIHS).

B Takux rocynapctBax, kak Tamkuku-
craH, Typkmenucran u Y30ekucraH, mnpe-
3UJCHT SIBISICTCS OJHOBPEMEHHO IIaBOil
TOCyAapcTBa M TIABOW NPABUTENIBCTBA —
Ipencenarenem KaGunera Munucrpos
(cr. 64 Koucrurynum Tamxukucrana
[18], cr. 75 Koncruryuuu TypkmeHu-
crana [19], ct. 89 Koncrurynuu Y3oeku-
crana [20]). AHaJOrMYHOE IIOJIOKEHHE
cymecTtBoBajio ¢ 24 asrycra 1995 r. mo
7 depans 2004 r. B ['py3un. [Ipu sTom B
Konctutynun ['py3uu, koropas neicTBo-
Bana B PecnyOnuke ¢ 1995 1. mo 2004 r.,
MPSIMO HE 3aKPeIUIsuIoch, uTo Ilpesunent
BBINOJNHSACT (DYHKIMU IVIaBbl IIPABUTEIIb-
CTBa, HO 3TO CIEJ0BAJO, BO-NIEPBBIX, U3
koHTekcTa cT. 77-81 Koncrurymum [7] n
ct. 1 3akona Pecny6mmku ['pysnst «O cra-
tyce IIpaBuTenscTBa», Ii1e yKa3plBajloCh,
YTO «...NPABUTEIBCTBO SBISIETCS COBE-
marenbHbM opraHoM IIpesuznenra I'py-
3um» [21, c. 153].

CretyeT OTMETHTB, YTO B psJie CTpaH
JICHCTBYET CIELUATIbHBIN 3aKOH O MPe3u-
JICHTE, B KOTOPOM OIIPEIEIISFOTCS MIPaBO-
BbI€ MPUHILUIEI 00pa30BaHUS U JICSATEIb-
HOCTH BCIIOMOTATENIFHBIX OPTaHOB IIPH
IJ1aBe roCy/1apCTBa.

KoHCTHTYIIMOHHO-TIPaBOBOE  PEryIH-
pOBaHHE JESTEIIFHOCTH BCIIOMOTATelNb-
HBIX OpPraHOB TPH IJaBaX TOCYHAapCTB-
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yuactHukoB CHI' ominwaercs Tem, uro
OHO OCYIIECTBIIETCS HAa KOHCTUTYLMOH-
HOM YpOBHE, a TaK)XKe Ha ypOBHE 3aKOHOB
U TIOA3aKOHHBIX HOPMATHUBHO-IPABOBBIX
akToB. LleHTpanapbHOE MECTO Cpeau BCIO-
MOTATEeNbHBIX OPTaHOB OTBEACHO aj-
munuctpauuu (Pecriyonuka bBenapycs,
Pecny6nuka Kazaxcran), anmapary (Typ-
KMCHHUCTaH), OCHOBHBIMH ITOJITHOMOYHUSIMH
KOTOPOTO SIBIISIIOTCS  MH(OpMannoHHOE,
OpraHU3allMOHHOE, JIOKYMEHTAJIbHOE U
Ipyroe o0ecrieueHne BhITOTHEHHS IIIaBoit
rocylapcTBa CBOMX KOHCTUTYLMOHHBIX
TOJIHOMOYH; OCYIIECTBICHHE KOHTPOJIS
3a BBINIOJIHEHUEM pEIIeHUH IaBbl TOCY-
JApCTBA U T. IL.

CBoU 0COOCHHOCTH MMEET 3aKOHOJa-
TEIbHOE pEeryaupoBaHHe 00Opa30BaHUS U

(YHKLMOHMPOBAHHS  BCIIOMOTaTEIIbHBIX
OpraHoOB TIPH IPAaBUTEIBCTBAX 3apyOerk-
HBIX CTpaH.

Tak, B BenuxoOpuranun ¢yHkuun
o0IIero PyKOBOJACTBA M KOOPAWHAIINH
JEATEBHOCTH TIPAaBUTENILCTBA OCYILECT-
pisatoT Cekperapuar [Ipembep-mMuHHCTpa
n Cexkperapuar Kabunera. Cekperapuar
[Ipembep-MuHHCTpa — 93TO HEOOIBIION
110 YUCJICHHOCTU OpPTraH, COCTaB KOTOPOTO
(dopmupyercst  HerocpenctBeHHo  [Ipe-
MbEP-MHUHUCTPOM B COOTBETCTBUH C €rO
notpedHOCTAMu. Kak mpaBmio, B Hero
BXOZIT CEKpeTapb IO CBA3IM C oOle-
CTBEHHOCTBIO, COBETHHUK 110 HHOCTPAaHHBIM
JienaM, o BOIPOcaM OOOPOHBI U HKOHO-
mukn u ap. Cekperapuar KaGunera siB-
JISIETCSl OPraHOM, KOTOPBIH KOOPAWHHUPYET
nesTesbHoCTh KabuHera u npaBuTebeTBa
BenmkoOputannu. OOmiee pyKOBOACTBO
paboroit Cekperapuara OCYIIECTBISIET
[Ipembep-MUHUCTP, @ HETOCPEACTBEHHOE —
npencegarens Cekperapuara. [Ipu stom
4yacTh paboTHHKOB Cekperapuara sSBISIOT-
51 IOCTOSTHHBIMH COTPYIHUKAMH, IPYTHE —
BPEMEHHO KOMAaHIHUPYIOTCS M3 MUHU-
CTEpPCTB ULl BBITIOJHEHUsI KOHKPETHBIX 3a-
nadg [22, c. 120, 130].

Bo ®pannum Anmapar mpaBUTENb-
CTBAa MMEET CIIOXKHYIO U Pa3BETBICHHYIO
CTPYKTYpY, MOCKOJIbKY PYKOBOICTBO HC-
MOJHUTENBHON BIACTBIO 3aMBIKAETCSl Ha
IIpesunenre, KOTOpPbIM mpencenaresb-
crByer B CoBere munuctpoB (cT. 9 Kon-
crutynun @panirysckoit Pecriyonukm), a
[Ipembep-MUHHUCTD PYKOBOAWUT EATEINb-
HOCTBIO TpaBuTenscTBa (cT. 21 Koncrn-
tyuun @Opaniysckoit Pecnyommkn). lpn
9ToM 00a HOCHUTENs BEPXOBHOW MCIIOI-
HUTENILHOW BilacT BO PpaHINM UMEIOT
CBOM ammnaparsl, KOTOPbIC B COBOKYITHO-

CTH TIPEACTABIAIOT co0O anmapar mnpa-
BUTEJIbCTBEHHOH BiiacTu [4].

B ®eneparusHoii Pecnyonuke Iep-
MaHHSl BCIIOMOTaTeJbHbIM OpPraHOM IpH
paBUTENBCTBE siBysieTcs: BenomeTso dene-
paIBHOTO KaHILIepa — OpraH, KOTOpblii Ha-
XOZIUTCSI B HEIIOCPEACTBEHHOM €TO0 PacTiopsi-
JKEHWH 1 OTBEYAET MPAKTUYECKH 3a BCE Ha-
TIPaBJICHAS JIEATEIFHOCTH IPaBUTEIIBCTBA.
Paboroii 3TOro opraHa pyKOBOIHT CTaTC-
CeKpeTapb, BBITTOIHSIONINI OTHOBPEMEHHO
GyHKIMK cTarc-cekperaps (enepaibHOro
npaBurenseTBa. [lonHoMounst Benomcrsa
(enepanbHOTrO KaHIyIepa orpezeneHbl Pe-
DIAMEHTOM (DeIepaIbHOTO TPABUTEIBCTBA
I'epmanun. [Ipumepom TakuX MOITHOMOYHI
SIBIISICTCSL TIOATOTOBKA IIPOEKTOB OTBETOB
Ha oOpalleHre K KaHiuepy oT (eaepaib-
HBIX MMHHCTPOB, IMPOIPAMM COBCIIAHHUI
(enepabHOTO KaHIIepa ¢ TIaBaAMH [PaBH-
TEJLCTB 3eMeNb U T. 1. [22, ¢. 131].

CrnenoBaresibHO, B psAlie €BpoIeii-
CKUX CTpaH (yHKIHOHUPYET JBOWHAS
CHCTEMa BCIIOMOTaTeNIbHBIX OPIaHOB MPH
[IPAaBUTEJIbCTBAX: amnmapar (BeIOMCTBO,
KaHIEIApHs) NPH TNIaBe MPABUTEIbCTBA
U Ipu caMoM KabuHere (COBETe) MHUHHU-
ctpoB. Kpome Toro, cienyer oTMeTuTh,
YTO BCIIOMOTaTeIbHbIC OPraHbl PH Tpa-
BUTEJILCTBE OPraHM30BaHbI MO TPHHIH-
Iy, KOTOpBIH 00eCrneYnBaeT MaKCuMalb-
HO€ B3aUMOJICHCTBUE C JIPYTHUMH TOCY-
JAPCTBEHHBIMUA OpraHaMM, B YaCTHOCTH
oOpasyeTcst psii MEXIIPaBHTEIbCTBEH-
HBIX ¥ MEKBEJOMCTBEHHBIX KOMHCCHI H
COBETOB.

IIpu mnpaButenscrBax crpan CHI
TaKxke (POPMHUPYIOTCS BCIIOMOTATEJIbHbIE
opranbl. XapakTepHO, 4YTO HUX 00pazo-
BaHME M OpraHM3alUs JCATeIbHOCTH
HE OMNpEeeJCHbl Ha KOHCTHTYLHOHHOM
yposue [1; 2; 3; 4]. DToT Bompoc perma-
€TCs B 3aKOHAX O MPABHUTEILCTBAX, Ipa-
BHUTEJIBCTBEHHBIX pPEIJaMEHTaX M COOT-
BETCTBYIOIIHX TTOJIOKCHUSAX.

Tak, coracHo ct. 34 3axona Pecrmy-
6muku benapycs «O Cosere MuHHCTPOB
Pecniy6nuku benapycb» ai1st onepaTuBHoO-
T'0 peLIeHNs BOIIPOCOB, KOTOPBIE OTHOCAT-
cs k komnereHyu CoBera MUHHCTPOB, B
KayecTBE ero MOCTOSHHOIO OpraHa Jei-
crByet [Ipesunuym Coera MuHUCTPOB
B cocraBe [Ipembep-MHHHUCTpa, €ro 3a-
Mectuteneil, [maBel AaMuUHUCTparUH
[Ipesunenra, Ilpencenarens Komurera
rocyfapcTBeHHOro KoHTpous, IIpencena-
tenst [IpaBnenust HanponansHoro OaHka,
MHHHCTpPA SKOHOMHUKH, MUHUCTpa (QrHAH-
COB, MHHHUCTpPA MHOCTPAHHbIX Jen [23].

XapaxtepHo, yTo cortacHo [lomoxe-
Huto 00 ammapare CoBera MUHHCTpPOB

PecnyOnuku  Benapych pykoBomuTesb
Amnmnapara CoBera MUHHCTPOB IO cTa-
TYCY SBJISICTCS MHHUCTPOM, KOTOPbIH Ha-
3HAYAEeTCs HA JAODKHOCTh M YBOJBHSAETCS
¢ nomwkHocTH Ilpesnnentom Pecrrybmuku
benapycs mo mpexactasnenuto Cosera
MunuctpoB Pecny6nuku benapycs [24].

IMonobHast cucrema OpraHu3aLUU
BCIIOMOTaTEJIbHBIX OpPraHOB TPH IPaBU-
TenbecTBE 0Opasyercs B PecnyOnnke Ka-
3axcraH [25].

[Toaromy B HekoTopbix cTpanax CHI®
I1aBa TOCYAapCTBa NPHHUMAET HeMo-
CPEIICTBEHHOE y4acTue B (hOPMUPOBAHUU
MEPCOHAIIBHOTO COCTaBa BCIIOMOTATElTb-
HBIX OpPraHOB MPHU TIPABUTEILCTBE. OJTO
CBSI3aHO C T€M, 4TO B ITHX IOCYIapCcTBax
CyIIECTBYeT  Ipe3uieHTcKas  ¢opma
IpaBJIeHUs, IJIaBa rOCYAapcTBa SBISETCA
[peJICTaBUTENIeM HCIIOJHUTENbHOH Blla-
ctu. Ilpu sTom B Pecny6nuke Kazaxcran
Kanuenstpus oGpasyercst npu Ilpembep-
MHHHUCTPE, @ HE IpH IPAaBUTEIbCTBE B
LEITIOM.

Wrtak, moaBOJSA MTOTW HPOBEICHHOTO
B JIaHHOM maparpade uccieoBaHus 3a-
PYOEIKHOTO ONbITAa IPABOBOTO PETYIIHPO-
BaHMS JICSTEIBHOCTH BCIIOMOTATENbHBIX
OpraHoB IIPX BBICHIMX OpraHax rocyaap-
CTBEHHOH BIIACTH, MOXXHO MPEAJIOKUTD
ClIeJlyIOIMe TIyTH €ro MCHOJIB30BaHUS B
YKPanHCKOM KOHCTHTYLIMOHHOM 3aKOHO-
JIaTeIbCTBe:

1) B 3akone Ykpaunsl «O Pernamen-
Te BepxoBHoii Panbl Ykpaune» onpene-
JUTh OCHOBaHMs 00pa30BaHMs U TPaBO-
BOW CTaTyc MOCTOSHHBIX, BPEMEHHBIX M
Ype3BbIYAWHBIX KOMUCCHUH, NPEIyCMO-
TPETh FapaHTUH UX AEATeNBbHOCTH (00e-
CIEUCHHE BBIMOTHEHHS UX PELICHUH, NX
MTOJTHOMOYHSA);

2) YeTKO ONPEIeNUTh MPaBOBOM
CTaTyCc CIIy’KalllMX BCIIOMOTATEIbHBIX
OpraHOB IPH BEICIINX OpraHax rocynap-
CTBEHHOW BIACTH: KBAJTH(QHUKAIIMOHHEIE
TpeOoBaHusA, 0coOble rapaHTHM IpoO-
XOXK/ICHUS CIIyKOBbI, peleHue BOIpoca
0 JaipHeWueM npeObIBAHUM HA JOJIK-
HOCTHU MOCJIE OKOHYAaHUS CPOKa IOJIHO-
MOYMI OpraHa roCyIapCTBEHHOW Bia-
CTH, IPU KOTOpPOM 00Opa3oBaH BCIIOMO-
TaTeNbHBIH OpraH; yCOBEpIIEHCTBOBATh
CHUCTEMY OLCHHMBaHUS Y(PPEKTUBHOCTH
JeSITEIbHOCTH PAaOOTHUKOB BCIIOMOTa-
TEJIbHBIX OPTaHOB M ONPEAEIUTh OCHO-
BaHMs UX OTBETCTBEHHOCTH 3a Pe3yJb-
TaThl CBOEH padoThI;



3) periaMeHTHpPOBaTh BOIPOCH! B3au-
MOJICHCTBHSI BCIIOMOT'aTEJIbHBIX OPraHOB
MEXy cOo0Oil B COOTBETCTBYIOLIMX IIO-
JIOKCHUSIX M TIOCTAHOBJICHHSX; B 3aKOHAX
«O Pernamenrte Bepxosnoii Pagsr Ykpa-
uHbl», «O Kabunere Munucrpo Ykpa-
unb», «O Permamentre Kabunera Munu-
CTPOB YKpaWHBD) ONPENEITUTH OCHOBAHHS
00pa3oBaHUsl W TIPUHIUII OPTaHHU3ALUKI
MEXKIIPAaBUTEIBCTBEHHBIX W MEKBEIIOM-
CTBEHHBIX KOMHCCHI U COBETOB;

4) yaudumpoBath MpaBOBOH cTaryc
BCIIOMOTaTeNNbHbIX opraHoB mnpu Ilpe-
3uzieHTe YKpauHbl B €MHOM HOPMAaTHB-
HO-TIPABOBOM aKTe€ — 3aKOHE YKpauHbI
«O  KOHCYJIBTaTHBHO-COBELIATEIbHBIX U
JPYTUX BCIIOMOTATeNIbHBIX OpraHax MpH
[Ipesunente YkpauHs».
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®UHAHCOBO-IIPABOBOE PEI'YINPOBAHUE MHBECTUILIMOHHOM
AEATEJBHOCTHU B YKPAUHE: OCHOBbBI ®OPMHUPOBAHMUSA
NX ITPABOCYBBEKTHOCTHU

Mapus BJINXAP,

KaHI1JaT S)KOHOMHYECKUX HayK, JOLEHT
Kadeapbl KOHCTUTYIIMOHHOTO M MEXyHAPOJHOTO IIpaBa
VueOHO-HAYYHOTO HHCTHUTYTA MPaBa U MCHXOJIOTHH
HanmonanbHoOro yHHBepcHTeTa «JIbBOBCKAS MOJIUTEXHUKAY

Summary

One of most important issues of legal regulation of investment activity is question of legal personality of financial and investment
activities, including a set of rights and obligations in public law relationships, as well as other characteristics as subjects of law.
Investing in financial and legal terms — it is one of functions of state as a public law institution, which is carried out in a legal form and
a member in direction of state in person vested with financial competence of centralized and decentralized funds of funds in certain
sectors of economy and social sphere in order to obtain economic and social effects as well as that state holds controlling functions.
All of this leads to update a comprehensive analysis of declared in article topics.

Key words: public finance, investment relations, investment, legal personality, financial and investment relationship, state financial
regulation.

AHHOTaNMA

OJHMM U3 Ba)KHEHIINX BOIPOCOB MPABOBOTO PEryIMPOBAaHMS HMHBECTULIMOHHON AEATEIBHOCTHU SBIISETCS BOIIPOC NPABOCYOBEKT-
HOCTH (PMHAHCOBO-MHBECTHLIHOHHOMN JIESITEIbHOCTH, BKIIFOYask KOMILIEKC PaB U 00s13aHHOCTEH B MyOIMYHO-TIPABOBBIX OTHOILICHHUSIX,
a TaKkXKe Jpyrue XapaKTepUCTHUKH KakK CyObeKTOB IpaBa. llHBecTHpoBaHUE B (PUHAHCOBO-IIPABOBOM CMBbICIIE — 9TO OJHA U3 (QYHKLHUH
rocysapcTBa Kak IyOIn4HO-IIPaBOBOrO HHCTUTYTA, KOTOPAsk OCYILIECTBIIETCS B IPABOBOI ()OpME U COCTOUT B HAIIPABJICHUH rocyap-
CTBOM B JIMIIC HAJEICHHBIX (PMHAHCOBON KOMIICTCHIIMEH OPraHOB LICHTPAIM30BAHHBIX U JICLCHTPAIN30BaHHBIX (POHIOB JICHEKHBIX
CPEZICTB B OIpeieieHHbIe C(hepbl IKOHOMHUKH U COLUANBHYIO cepy C LEeNbI0 MOTyYeHHUs] SKOHOMUYECKOTO U conransHoro addekra, a
TaKKe T€, Ha KOTOPbIE TOCYAPCTBO BO3JIAracT KOHTPosbHble (GyHKIMU. Bee 310 3acTaBiseT akTyaan3upoBaTh KOMIUICKCHBINA aHAIN3

3a/IeKJIApUPOBAHHOMN B CTaThe TEMBI.

KioueBble cjioBa: Hy6J]l/I'-IHI)I(3 (1)I/IHaHCl>I, HWHBECTULMOHHBIC OTHOIICHHWS, MHBECTULIMOHHAA NCATECIbHOCTD, HpaBOCy6"beKTHOCTI>,
q)HHaHCOBO-I/IHBeCTI/IHI/IOHHHG NPaBOOTHOLICHUS, F'OCYIapCTBEHHOEC q)HHaHCOBOG peryjupoBaHue.

HOCTaHOBKa npodjaemsbl. Uu-
BECTHUIIMU 00ECHEeYNBAIOT TOJ-
Jep>KaHUe SKU3HEAESITeNbHOCTH 0oOIe-
CTBa, pa3BUTHE Bcex ero cdep, ymaoBieT-
BOPEHHSI HOBBIX, BCe 0o0Jiee CIOXKHBIX U
pa3HOOOpa3HbIX MOTPEOHOCTEH JIOAEH.
C MOMEHTa CBOETO MOSBICHHS aKTHBHOE
BO3/IeiiCTBHE Ha WHBECTHUIIMH OKa3bIBAaeT
rocygapctBo. OHO ycTaHaBIMBaeT Mpa-
BWJIA, PETYIUPYIONIHE WHBECTHIIMOHHBIE
OTHOIIEHUS, U YacTO CaMO BBICTYNAET
X y4JacTHUKOM. B Vkpaune ponb nHBe-
CTHLIUMI U rocylapcTBa B PETyINPOBAHUI
HMHBECTUIIMOHHBIX OTHOLIEHUH Pe3KO BO3-
pacraer.

AKTyaJIbHOCTB TeMbl. Borpocs! ¢u-
HAHCOBO-TIPABOBOTO PETyINPOBAaHUS HH-
BECTULMOHHOM ACATEIbHOCTU B YKpauHe,
B TOM YHCIJIE OCHOBBI ()OPMHUPOBAHUS HX
MPaBOCYOBEKTHOCTH HAXOAWINCh W Ha-
XOJISITCS B IIEHTPE BHUMAHUS HCCIIeI0Ba-
Teseit mpoOiieM (UHAHCOBOTO TpaBa, To-
CKOJIbKY Ha3BaHHbIE KaTErOPHH SIBIISIOTCS
KapJIHHAIbHBIMH, JIEKAlli€ B OCHOBE
METOJI0JIOTUH JJaHHOM HaykH. TeopeTuue-
CKUM ¥ IIPAKTHYECKUM BONIpocaM (uHaH-
COBOT'O IIpaBa MOCBSIICHO HEMAJo padoT
OTEYECTBEHHBIX U 3apyOEKHBIX YYCHBIX,

a umenHo: A. Topbynosa, E. I'pauesa,
C. Unogatickoro, A. Aarunosa, H. Koco-
Ba, C. JliotukoBa, JI. Abankuna, 1. Bnan-
ka, B. Bunnuka, A. I'enns, JI. ['utmana,
M. Henucenko, H. Opnosoii, A. Ilepe-
caau. OIHAKO 10 CHUX IOpP OTCYTCTBYET
KOMILJICKCHOE HMCCIIeIOBaHUE (HMHAHCOBO-
MPaBOBOTO PETYIUPOBAHUS HHBECTHIIU-
OHHOH NEATENILHOCTH B YKpawWHE, KaK H
OCHOBBI (JOPMHPOBAHMSI HX TPABOCYOb-
€KTHOCTH.

Lenp uccienoBaHuss — TeopeTUye-
CKH PEINTh TPOOJIEMBI, CBSI3aHBI C OMpe-
JIeJIEHHEM TOHSTHS MPAaBOCyOBEKTHOCTH,
€ro CMBICJIA U 3HAYCHUS, a TAKXKE OCyIlle-
CTBUTh KOMIUICKCHBIH aHaJIHM3 ITOHSTH
MpaBOCyObEKTHOCTH  (PMHAHCOBO-HHBE-
CTULIMOHHBIX OTHOIICHHH.

H3no:xeHne 0CHOBHOTO MaTepuaJa.
B yueOnoM mocobum mox peraxuueit
B. HarpebenbHoro naercs onpeneicHue
CYOBCKTUBHBIX IPaB U IOPUANICCKUX
obsi3aHHOCTEH B (puHAHCOBOH cdepe.
Tak, cyObeKTHBHBIE TTpaBa — TO COCTaB-
nsromasl  (PMHAHCOBOTO WIIM  KPEJUTHO-
ro opraHa JUIsl yJOBIETBOPEHHs ero (To
€CTh, TOCYAapCTBa, OT WUMEHU KOTOPOTO
OHM BBICTYNAIOT) MHTEPECOB Mepa pas-

PELIEHHOTO TOBEICHHs, 00ECIEeUeHHOrO
IOPHIMYECKUMI OOS3aHHOCTAMH JPYTOi
CTOPOHBI TpaBooTHOIICHUs. HOpuanue-
cKas 00s13aHHOCTh B ()MHAHCOBBIX MPaBO-
OTHOLIEHUSX — 3TO NMPUIHCaHA 005 3aHHO-
My cyObekTy M obecriedeHa BO3MOXKHO-
CTBIO TOCYAAPCTBEHHOTO NPHHYXKICHHS
Mepa HeoOXOANMOTO MOBE/ICHHUS, KOTOPOi
JIOJDKEH HPHUJICPKUBATBCS ATOT CYOBEKT
[4, c. 55].

B 1MTHPYEMBIX BBIIIE ONPEAEICHUIX
CyOBEKTHBHOTO IIpaBa M IOPHIHYECKOM
00s13aHHOCTH B ()MHAHCOBOM MpaBe, JaH-
HBIX B y4eOHOM 1OCOOMHM O] pefaKuuei
B. HarpeGenpHOro, npUHINIHAIBHOE
OTIIMYME OJHUX OT JPYrMX HPOBEICHO
MyTeM Pa3rpaHUYCHUs MOBEIACHUS CyOb-
exTa ()MHAHCOBOIO IpaBa Ha «Mepy pas-
PELIEHHOTO» U «Mepy HEOOXOIMMOTo».
[Ipu sTOoM rOpuAHMYEcKas OOSI3aHHOCTH,
KaK 2JIeMEHT (pUHAHCOBO-IIPABOBOIO CTa-
Tyca cyObekTa (DMHAHCOBOrO IpaBa B
WHBECTUIIMOHHOW Ccdepe, 3aKITH0IaeTCst
B 00513aT€JIbHOM, HEYKJIOHHOM JUIS CyOb-
eKTa (PMHAHCOBOW JEATEIBHOCTH IOBE-
JIEHWN, B HEOOXOIMMOCTH COBEpIICHUS
JICUCTBUH 110 MHBECTULIUAM I10J] CTPAaXoM
roCy/apCTBEHHOTO NPHHYXJEeHUs. B To
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K€ BpeMs IpaBa IIPEACTABIAIT cO0O0it

NPEeyCMOTPEHHYI0  3aKOHOM  BO3MOXK-
HOCTb JICHCTBOBATh ONpPEEICHHBIM 00pa-
30M, BBIOMpATh ONpPECICHHbIH BapHaHT
MOBEJICHUSI CPEN IPYTUX BEPOSATHBIX. [0-
CYIapcTBO e, B CBOIO 04YEPE/ib, BBICTYIIA-
€T TapaHTOM BO3MOXXHOCTH pPeasIU3allin
CBOHMX CBO0OOJ cyObekTamu (pUHAHCOBO-
WHBECTUIMOHHOM JAEATENPHOCTH. DTO B
TOM YHCIIe KacaeTcsi TOCYAapCTBEHHBIX
OpraHoB U JOJDKHOCTHBIX JIMI. B yacTHO-
CTH, TOCYAPCTBO TapaHTHPYET PAaBEHCTBO
IpaB BCEM HMHBECTOPAM HE3aBHCHMO OT
dhopmbr codctBenHOoCcTH (4. 1 cT. 7 3ako-
Ha Ykpaunbl «O0 UHBECTUIIMOHHOU Jiesi-
TENBbHOCTHY ).

Hacronbko, LIHPOKUM
U MHOTOTPAaHHBIM SIBIISICTCS KPYr OTHO-
LICHUH, KOTOPHIE COCTABISIFOT OOBEKT
(DMHAHCOBO-MHBECTHIIMOHHON  JIESITEITh-
HOCTH, CTOJIb K€ MHOTOTPAHHBIC TOJHO-
MOUYHsI, KOTOPBIMH HAJCJICHbl CYOBEKTHI
(DMHAHCOBO-MHBECTHIIMOHHBIX  [TPABOOT-
HOIICHUI 10 00BEKTaM 3THUX NPABOOTHO-
HICHUH.

CyObekThl (pUHAHCOBOTO TIpaBa pe-
NU3yI0T (DUHAHCOBBIE IOJHOMOYMS IO
BJIOXKEHMSX B MaTepHasibHbIe LICHHOCTH B
MPaBOBBIX U HenpaBoBbIX (popmax. K He-
npaBoBbIM (OpPMAaM OTHOCSATCS Pa3HOTO
pona MpakTHYECKUE IEHCTBUS, KOTOPHIC
HE MUMEIOT FOPUIUYECKOr0 3HAYCHHs, HO
CIOCOOCTBYIOT MPUHSATHIO MPABOBBIX aK-
TOB WJIM HPHUMEHEHHIO TPABOBBIX HOPM:
COBeI[aHKs B ammapare (UHAHCOBBIX H
HAJIOTOBBIX OPTaHOB, 3acelaHHs KOMH-
TETOB 10 OIOIKETHO-(DMHAHCOBBIM BO-
npocaM  NpeJCTAaBUTENbHBIX ~ OpPraHoB
BJIACTH U TOMY Tof00HOe. OcymiecTBisis
(DMHAHCOBYIO JEATENBLHOCTh B IPABOBBIX
(dopmax, TOCYIapCTBEHHBIC OpraHbl H
OpraHbl MECTHOTO CaMOYIIPABJICHUS MPH-
HUMAIOT B TIPE/ENaxX CBOCH KOMIICTCHIIUH
(DMHAHCOBO-TIPABOBBIC aKThl — MPHHSATHIC
B MPEAYCMOTPEHHOI (hopMe U UMEIOIIHE
FOPU/IMYECKHUE  TIOCICACTBUSL  PCLICHHS
TOCYAapCTBEHHBIX OPraHOB W OPraHoOB
MECTHOTO CaMOYIPaBJIeHHs 10 BOIIpOCaM
(hMHAHCOBOM JIEATENBHOCTH, BXOJSALINE B
ux xomrereniuto [12, c. 104].

CyObeKT (hMHAHCOBOTO MpaBa SIBIISICT-
sl IIOTEHLMAIBHBIM a0CTPAKTHBIM y4acT-
HUKOM (MHAHCOBBIX HPABOOTHOIICHUIA,
KOTOPBI MOXET OCYILIECTBISTh CyOBeK-
THUBHYIO MPaBOpEANIU3aLUI0 B Tpex ¢op-
Max: IyTeM COOIOJICHHS, TO €CTh OTKa3a
OT JeiicTBHM, KOTOpBIC 3ampelieHbl (u-
HAHCOBO-IIPABOBBIMH HOPMaMH; BBIIOJI-

HACKOJIBKO

HCHUSA — OCYUICCTBJICHHUE BO3JIOKCHHBIX

0053aHHOCTEH, a TAKXKE HCIIOJIb30BAHMS —
peanu3aluy TpeaoCTaBICHHBIX CyObek-
TUBHBIX TpasB [5, c. 62].

Cy1iecTByeT JiBa BUa MPAaBOOTHOIIE-
HUM, B KOTOPBIX MOJTy4aeT CBOE BBIpaXke-
HHE peajM3alysi MpaB M 00s3aHHOCTEH
cyObekTamu  (DMHAHCOBO-MHBECTHIIMOH-
HOMU aeaTenbHOCTH. PUHAHCOBBIC ITPABa U
0053aHHOCTH CyOBEKTOB M0 MOBOJLY MOy~
YEeHWsI, PACIPEICIICHHST U HCIIOIb30BAHUS
(PMHAHCOBBIX pECypCcOB, KOTOpBIE BBI-
paxaroTcs B ONPENEICHHOM 00beMe WIIH
OIPEIETIEHHOM BHJIE 1I0XOJI0B HIIU PacXo-
JIOB, BBIPAXKalOTCS B MaTepUalbHbIX (u-
HAHCOBBIX MpaBoOTHOIIEHUsAX. [Ipu 3TOM
OCHOBOIIOJIATAIOIIEE COJIEPKAHUE CYOb-
CKTHUBHBIX MaTepHaJbHBIX (MHAHCOBBIX
IpaB 1 0053aHHOCTEN — HTO BO3MOXKHOCTD
WM HeoOXOANMOCTh TONydYeHHUs], OIUIa-
TBI, pa3/ICIECHUSI WIIN PACXOOBAHHS YE€TKO
OTIPEIETICHHBIX Pa3MepoB (HHAHCOBBIX
pecypcos. B pesyinbrare peanusaiuu yka-
3aHHBIX NPaB U 00S3aHHOCTEH PErysspHO
00pa3yroTcsi ¥ HCHOJB3YIOTCS TOCyaap-
CTBEHHBIC U MECTHBIC (POHJIBI. 3aTO B I1PO-
L[ECCyaIbHBIX IPAaBOOTHOLIEHUSIX BbIpa-
KaeTcs ropuaudeckas Gopma, B KOTOPOit
MPOUCXOAUT TOJIYYEHUE TOCYIapCTBOM
WM MECTHBIMH OpraHaMHM YIIPABIEHUS B
CBOE pacnopspkeHue (GUHAHCOBBIX pecyp-
COB, MX paclpeesieHne M HCIOIb30Ba-
Hue. VIMeHHO mo3TOMy mpolieccyaibHbIe
mpaBa ¥ OO0S3aHHOCTH HAINpaBJIECHBl Ha
UCIIONBb30BAHNE OINPEICICHHON OpUIH-
yeckoi (hopMBI M TIOpsiIKa (UHAHCOBOM
nearenbHocTH. [IporieccyanbHble pUHAH-
COBbIE MPABOOTHOLICHUS] PEAU3YIOTCS
MyTEM HCIOIb30BAaHUS YCTAHOBIEHHBIX
(opM M BHJIOB AKTOB TOCYIApCTBEHHBIX
OpraHOB M OPraHOB MECTHOIO CaMo-
YIpaBJICHHUS, COOMIONCHUS OIPEIeICHHOM
MOCTIEOBATeIbHOCTH U CPOKOB TEX WIIH
WHBIX JelicTBwii [8, c. 87].

VHuBecTHIMOHHAS AEATENBPHOCTh Kak
YacTh MOJHOMOYUH OPTaHOB Pa3IUIHBIX
BETBEH roCylapCTBEHHON BJIAaCTU 3aKIIIO-
4aeTcsl B ICHCTBHUSX, HAIPaBICHHBIX, BO-
NEPBBIX, HA TPEICKA3aHUS BbIIEICHHS
CPEACTB HAa MHBECTUIMM B aKTaX 3aKo-
HOJIaTeNIbCTBA, BO-BTOPHIX, OOIIECTBEH-
HBIX OTHOILEHMSAX IO MOBOIY HCIHONb30-
BaHMS CPE/ICTB HAa MHBECTHLUHU. B 3Tnx
JIEUCTBHUSX BBIPAKAETCS MaTepUaIbHbBII
COCTaB (hPMHAHCOBO-MHBECTUIIMOHHBIX
npaBooTHomeHu. OOs3aHHOCTh CyOB-
eKTOB (PMHAHCOBO-MHBECTUIIMOHHBIX OT-
HOUICHUH, KaK DSJIEMEHT HX IPaBOBOTO
cTaTyca, peaju3yercst IyTeM LEeJIEBOTO
WCTIONB30BaHMs CcpencTB [leHcHoHHOTO
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(doHna, GOHIOB COLMAIBHOIO CTPAaXoBa-
HUS U T. 1. OTHOCUTENIBHO MPEIBHICHUS
BBIJICJICHHS CPEICTB Ha T'OCY/IapCTBEHHbIC
WHBECTULMH B TY WIK HHYIO cepy oOriie-
CTBEHHOW »M3HM WJIM IPEIOCTaBICHHE
TOCYapCTBEHHBIX KPEIUTOB, TO B CIIydae
COBEpIICHUS TaKUX JCHCTBUU B HUX pe-
ann3yeTcsl IOpUANYEcKask BO3MOXKHOCTB,
Mepa JI03BOJICHHOTO TTOBEJICHHUS TOCyIap-
CTBEHHOT'O OpraHa rocy/lapCTBEeHHOH BIla-
CTH Kak CcyObekTa (hHHaHCOBO-WHBECTH-
LIMOHHOH JIeATEeIbHOCTH.

Bce neicTBus, KOTOpbIE COBEPLIAIOT
rOCyapCTBEHHO-BIACTHBIC CyOBEKTBI
(DMHAHCOBO-MHBECTHLIMOHHON  JIEATelb-
HOCTH JIOJDKHBI OTBEYAaTh IPOLECCYyalib-
Hoii ¢opme. IlporeccyanbHblil acmeKkT
MOJIHOMOYHH CyOBEKTOB (DHMHAHCOBO-HH-
BECTHIIMOHHON JEATENFHOCTH 3aKITIoda-
eTCS B COOJIOCHWH CPOKOB W TIOpSAKA
COBEpUICHUS]  JIEHCTBUH, COONIOnEHHE
JOKyMEHTAJIbHOH  ()OPMBI, TIPEeIyCMO-
TPEHHOHN 3aKOHOJATENLCTBOM U T. 1. Ha-
npumep, (GHUHAHCOBBI  3aKOHONPOEKT
JIOJDKEH ObITh 0()OPMIICH B COOTBETCTBUU
¢ TpeOOBAHHUAMH 3aKOHOJIATEIbCTBA, IO~
MUCAHHBIN JIMIOM, HaJEJICHHbIM MPABOM
3aKOHOJATEIbHON WHMIMATUBBI, CONEp-
JKaTh HOPMBI, KOTOPBIMH PETYIHPYETCS
TOPSIIOK TIPUBEICHUSI €r0 K JAEHCTBUIO,
COZIepKaTh CIHCOK €ro aBTOPOB M IIPO-
THO3MPOBAHUS CONMANBHBIX, IKOHOMUYE-
CKMX W APYTHX MOCJIEICTBUI BBEICHHS
ero B aeiictue [6].

Teoperndeckoe MOJOKEHHE O HEOO-
XOAMMOCTH COOJIOACHUS ITIpOLIeCcCyallb-
HOH ()OPMBI TAKKE BOILIOIIACTCS B HOPME
ct. 12-2 3akona VYkpaunbl «O0 HHBe-
CTULIMOHHOHN JEATENbHOCTH», B KOTOPOM
IpelyCMOTpeHa 00s3areNbHas rocynap-
CTBEHHAsl PETHCTpPAlUs TeX HMHBECTHIH-
OHHBIX TIPOEKTOB, IS BOIUIOLICHUS KO-
TOPBIX MOXET IPEIOCTABIATLCS TOCyIap-
CTBEHHasl MO/JIEPIKKA.

Ilockonpky fopuamdeckas o0Os3aH-
HOCTh B (DMHAHCOBO-WHBECTUIIMOHHBIX
OTHOIICHUSIX SIBIISIETCS MEpoil ToBere-
HUsI, HECOONIOICHUE KOTOPBIX BJIEUET 3a
co00ii TpUMEHEHHEe Mep TroCyAapCTBEH-
HOTO TPHHYX/CHHS, BO3HHUKAET BOIIPOC
0 CrI0cOoOHOCTH CyObekTa (prHAHCOBO-UH-
BECTHIIMOHHON JAEATEIBHOCTH OBITH OT-
BETCTBEHHBIM 33 HENPABOMEPHOE TOBE/IC-
HUE B 3TUX NPABOOTHOIICHUSIX.

B GompmmuCcTBE CciydaeB, — Kak OT-
meuaer M. KapaceBa, — nMYHOCTB, SIB-
nsromasics  (PMHAHCOBO — JIeeCIIoCOOHOMH,
OJTHOBPEMEHHO SBISIETCS M (DUHAHCOBO
JIETUKTOCIIOCOOHOM, TO €CTh, CIIOCOOHOI
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OTBEYAaTh 32 HEBBINOJIIHEHHE (PMHAHCOBBIX
00513aTeNbCTB U HENPAaBOMEPHYIO pealu-
3auuio puHaHcOBbBIX mpaB. [losTomy du-
HAHCOBAs JISIMKTOCIOCOOHOCTD, KaK CUH-
TaeT y4eHasi, SBJISICTCS OAHOW M3 CTOPOH
¢unancosoii neecnocodnoctu [9, c. 102].

Tax kak neiicTBus B (pUHAHCOBO-HMH-
BECTUIIMOHHOH chepe MOTYT HOCHThH Kak
MPaBOMEPHBIN, TaK W HPOTHUBOMPABHBII
XapakTep, 3aKOHOMEPHO €CTh IIpeicKa-
3aHHE OTBETCTBEHHOCTH 3a TOCIEIHUE
(nedcTBUS) B aKTaX 3aKOHOAATENIBCTBA.
Tak, HerpaBOMepHBIM jeiicTBHEM B (u-
HAHCOBO-MHBECTHILMOHHON cdepe, KoTo-
poe mosaraeT OCHOBAaHHME 3aIUTHI TOCY-
JIAPCTBOM CBOMX (DMHAHCOBBIX MHTEpE-
COB, SIBJICTCS HELEJIEBOE HCIIOJIb30BAHUE
YIIOJHOMOUYCHHBIM CYOBEKTOM OIOIKET-
HBIX CPEZCTB.

CrencTtBueM COBEpIIEHHS MPOTHBO-
IIPaBHBIX A€CTBUI HacTymaeT pUHAHCO-
BO-TIPaBOBasi OTBETCTBEHHOCTH — CUCTEMa
MPaBOOTHOIICHUH MEXIy TOCYIapCTBOM
B JIMIIE YIIOJHOMOUYCHHBIX OPraHOB U Ha-
pylIuTeNeM NpeanucaHuid  (UHAHCOBO-
IIPABOBBIX HOPM, COJEPKAHHEM KOTOPBIX
SBISETCS NPUYMHEHUE JUIsi IpaBOHApy-
LIATENS ONPEAEICHHBIX OTPHLATEIbHBIX
MOCNIE/CTBUI 3a (DMHAHCOBOE MpaBOHA-
pYLIEHHE C LEeNbI0 HAaKa3aHUs MpaBOHA-
pyummwmrenst B npucyiuei chepe QuHaH-
COBO-TIPAaBOBOTO PETYIUPOBAHUS (OpME,
OXpaHbl (PUHAHCOBBIX NMPABOOTHOIICHUH,
MpeKpaIeHus IPaBOHAPYIICHUS U BO3Me-
meHus ymepoa [2, c. 40].

K koHKpeTHBIM cyObekTaM (UHaH-
COBBIX IPAaBOOTHOILICHUH OOBIYHO OTHO-
CAT TOCYAApCTBO, €r0 TePPUTOPHAIIBLHbIC
MOApas3/eNICHNsl, OpraHbl roCyJapCTBEH-
HOU BIIACTH, IPEIIPUITHUS, YUPSIKIACHUS,
OpraHu3allui W OTJCIBHBIX TI'paxJaH
[10, c. 77].

Cucremy OpraHoB, KOTOpas B Ipeje-
JaX CBOWX IIOJTHOMOYMI OCYIIECTBIIS-
eT pPeryJupoBaHHEe, KOHTPOIb W JPYyTHE
¢yHKOMM yrpaBieHHs (OHIOBOTO PHIH-
Ka M HWHBECTHIMOHHOH JEATEILHOCTH B
VYKpauHe, cielyeT HHTepIpeTHPOBATh KaK
TAKOBY, YTO COCTOMT M3 YETBIPEX IPYIIIL.
K nepgoii rpynmne otHocsTcs BepxoBHast
Paga Vkpaunsl, [Ipesunent u Kabuner
MMHHCTPOB, KOTOpBIE IYTEM MPUHSTHS
3aKOHOJATEIbHBIX U HOPMATHBHBIX AKTOB
I10 BOIIPOCAM PhIHKA IIEHHBIX OyMar; orpe-
JICJICHUS HAIIPaBJICHUI rOCyqapCTBEHHOMN
MOJIUTUKN HA OTOM pBIHKE, Ha3HAYCHUS
cocraBa ['ockoMucenn mo ILeHHBIM Oy-
MaraMm U (OHZOBOMY pPBIHKY oOecredn-
BalOT OOIINE OCHOBBI IOCYIApCTBEHHOTO

peryaMpoBaHHs pbIHKA LIEHHBIX Oymar B
Vkpanne. TpeTbio rpymniy COCTaBISIOT
rOCYJJapCTBEHHBIE OpPraHbl, OCYIIECTBIIS-
IOIME TOCYapCTBEHHBIII KOHTPOIb HIIN
(GYHKLUM YIIPABICHUS Ha PHIHKE LIEHHBIX
O6ymar: @onx rocumymecTsa, MuHucTep-
cTBO (MHAHCOB, MHUHHCTEPCTBO HKOHO-
mukn, Hambank YkpawHbI, AHTHMOHO-
noJpHbINA koMuTeT. HakoHew, yeTBepTyro
IPYIIy OPTaHOB COCTABISIOT TOCyJap-
CTBEHHBIC OpTaHBI, BBIMOIHSIIONINE CIie-
LHajIbHble (PYHKIIMU KOHTPOJISA M Ha/[30pa
32 COOJIOICHUEM 3aKOHOAATENbCTBA U
MIPaBONPUMEHEHUS B TOCYJAPCTBE, B TOM
YHCJIe U Ha PhIHKE LIEHHBIX Oymar: MuHu-
CTEpCTBO BHYTPEHHUX Ael, [ eHepanbHas
npokyparypa, Cuyxba 06e3omacHOCTH
Vkpannsl, Beicmmii apOUTpakHBIH Cyx
Vkpanns! [13, c. 81-82].

Kak ormeuaer H. Dpuamsuim, opu-
JIMYECKHUe MpaBa v 00s3aHHOCTH TOCyap-
CTBEHHBIX OpPraHOB Kak CyOBEKTOB ¢u-
HAHCOBOTO MpaBa BBIPAKAIOT UX KOMITe-
TEHIIMIO 110 OCYIIECTBICHHUIO ONpPEEIeH-
HOM 4acTH (MHAHCOBOH JEATEIbHOCTH
roCy/apCcTBa, MOUICKUT 00s3aTeNIbHOM
peanuzalvu, a KOMIETEHIHs Trocyaap-
CTBEHHOTO OpraHa PacHpeieseTCsl MexK-
Iy €ro CTPYKTypHBIMM MOApa3/esIeHHs-
MH U JO0JDKHOCTHBIMH JIMIIAMH, U B CHITY
cBOel 00s3aTenbHOCTH TpedyeT OT HHX
aKTUBHBIX AeUCTBHI [3, . 66]. JleficTBus-
MH, B CBOIO OYe€pe/ib, 0OBIYHO BBICTYTIAIOT
IOpUINUECKUE (aKThl, BBIPAKAIOLINECS B
AKTHUBHOM ITOBEJICHUH, U MOTYT OBITh KaK
IIPaBOMEPHBIMHU, TaK U HENPABOMEPHBIMHU.

[TyGnuuHble QyHKLIUH rocy1apcTBEH-
HOTO 3HAYEHUs, KOTOPbIMU HAaJENICHbI
OpraHbl roCy1JapCTBEHHOH BJIacTH, BKIIIO-
YalOT PEryIsATHBHBIE, KOOPAMHALMOH-
Hble U Jpyrue (hopMbl yIpaBICHYECKOH
NESITEIbHOCTH B OMpEENICHHON cdepe
unu orpaciu. IIpaBoBoii craryc rocynap-
CTBEHHOTO OpTraHa OOBITHO OMPEAeIIeTCS
BEIIIECTOSIIINM TOCYapCTBEHHBIM OpTa-
HoM. [IpuHHMMas pemieHne, oprasbl rocy-
JTApCTBEHHON BIIACTH PYKOBOJCTBYIOTCS
Konctutynueil u 3akoHamMu YKpauHsbI.
Cpenu Apyrux NpH3HAKOB rOCYapCTBEH-
HBIX OpPraHOB TIEPEUUCIISIOT CIIOXKHYIO
BHYTPEHHIOIO CTPYKTYpy; HaJU4ue B CO-
CTaBe Mojpa3/ie/IeHHi, HaJIMuue rocyaap-
CTBEHHBIX CIY)XallUX B COOTBETCTBUH
CO IITATHBIM PACMHUCAaHHUEM, KaK COCTaB-
JAIOIEH 3TOH CTPYKTYpHI; (hPUHAHCHPO-
BaHne M3 lOCymapcTBEHHOTO OlOKeTa
[14,c. 107].

Kak yxe orMeuanocs, mpaBoBoii cTa-
Tyc cyObekTa (hMHAHCOBO-MHBECTHUIIMOH-

HBIX OTHOLICHUI 00pa3yroT mNpuHaJIe-
JKalie eMy Ha OCHOBaHMM HOPM aKTOB
HAJIOTOBOTO 3aKOHOJATeJIbCTBA TpaBa M
o6si3anHoCTH. [Tpu 3TOM (hUHAHCOBO-MIpa-
BOBOI CTaTryc B BHUJE MOJHOMOYHUH (KOM-
METEHINN) WIN IOPUCAUKIUYN B NHBECTHU-
UOHHOU chepe PUHAHCOBOU JEATEIHHO-
CTH CYOBEKT (DMHAHCOBOW JEATEIBHOCTH
proOpeTaeT co BCTYIJICHHEM B CBOIO
JIOJDKHOCTH OJTHOBPEMEHHO C BO3JIOKEHH-
€M Ha HEero TPYy/IOoBOH (QyHKITUH.

B nwmreparype mo QuHaHCOBOMY
[paBy MOXXHO HAWTH pa3lUuHbIE KIac-
cupukamu CyObeKTOB (PHHAHCOBO-HH-
BECTUILIMOHHON AesTenabHOCcTH. OIHON 13
CaMbIX PacHpOCTPaHEHHBIX Kiaccupuka-
Uil cyObeKTOB (HHAHCOBOW AESATEIHHO-
CTH — OpraHOB BJIACTH, KOTOPBIE €€ OCY-
IIECTBIISIOT, SABJSIETCS] MX pa3/elieHue Ha
TeX, A1 KOTOPBIX (pMHAHCOBAS JESITENb-
HOCTB SIBIISICTCSI ONpeeIsioneii (opranst
oOrmIell KOMITeTeHIINH), U TeX, KOTOpbIe
peanu3yloT (QHUHAHCOBBIE ITOJTHOMOYHS
BMECTE€ C JPYyTUMH HpPUHAUISKAIIAMI
UM (QYHKIMOHAIBHBIMA BO3MOKHOCTSIMH
(opranbl  crienuaibHONW  ((HUHAHCOBOW)
KOMIIETEHIIUH ).

[NepBasi kKareropust rocyaapCTBEHHBIX
OpraHOB COCTaBJISI€T CHCTeMy (UHAH-
COBO-KPEUTHBIX OPraHoOB, CIEIHATBHO
CO3/IaHHBIX IS yIpaBlieHUs] (PUHAHCAMU
W OCYIIECTBIICHUSI KOHTPOJIS B 3TOH che-
pe. DTu opraHbl OXBaTHIBAIOT CBOMM BJIH-
SSHUEM BCE 3BCHbS (DMHAHCOBOW CHCTe-
MBI — OIOIDKET, IleJIeBble BHEOIOIKETHEIE
dhoHpBI, PUHAHCH IPEATIPUATHN, YIPEK-
JeHui, opranuzanuii. Crona OTHOCSTCS
MuHHCTEpPCTBO (UHAHCOB YKpawWHBI H
ero opraHbl Ha MecTax, [ocymapcTBeH-
HOe Ka3HauelicTBo, CuerHas majara. I1o-
CKOJIKY 3T OpraHbl HaJelIeHbI CIelH-
aIbHOM KOMIIETEHIINEH, MOTHOMOYHUSIMHU,
KOTOPbIE OHH PEaIN3yIOT HCKIIOUUTETHHO
B (pMHAHCOBOI1 cdepe, TO B JaHHOM CIIy-
yae eCTb OCHOBAaHMS TOBOPHUTH O Haje-
JICHWW UX OT MMEHH TOCYIapCTBa CIICIH-
aJIbHOM J1€eCIOCOOHOCTBIO, T. €. CITOCO0-
HOCTBIO OCYIIECTBIISITH ITIpaBa, CBOOOJBI
U 00S3aHHOCTH TOJBKO OIPEIEICHHOIO
pona — ¢UHAHCOBBIC MpaBa U OOSI3aHHO-
CTH, B TOM YHCIIe, U 110 (PUHAHCUPOBAHHIO
rOCYIapCTBEHHBIX MHBECTHIIUI.

Opranamu, KOTOpbIE OCYIIECTBIIS-
10T (DMHAHCOBBIC TIOJHOMOYHUS BMECTE C
JPYTMMH HOJIHOMOYHUSIMU, KOTOPBIMH OHH
HaJIeIeHbl COTJIACHO JICHCTBYIOIIEMY 3a-
KOHOZATEIbCTBY, SBIsIeTCS BepxoBHast
Pana VYkpaunsl, Ilpesunent VYkpaussl,
Kabuner MunucTpoB VYKpauHbl, Opra-



Hbl MECTHOTO yIpasieHus u T. n. Cren-
udukKa MpaBoBOro Craryca 3THX OpPraHoB
3aKJIIOYAaeTCs] B HAJENCHUU UX 3aKOHOM
o0riell /1eeCcrnoco0HOCTH, B CHIIY KOTO-
poit oHM 0051aJal0T MPEAEITEHO HIHPOKUM
CIEKTPOM IpaB, CBOOOI 1 00s3aHHOCTEH
B (rHaHCOBOH cdepe, B TOM 4YHCIC U 32
ee mpeaeTaMu.

Boobmie cpenu BEICIIMX OpPraHoB ITy-
OJIMYHOI BIIACTH OTJEIUTH CYOBEKTOB IO-
CyIapCTBEHHO-BIIACTHOH  JIESITETBHOCTH,
KOTOpble 00sagaoT (pUHAHCOBBIMHU I10JI-
HOMOYMSIMH, OT TE€X, KOTOpPbIE UMU HE 00-
JIa/1ako0T, MPAaKTHUECKH HEBO3MOXHO. Kak
10 3TOMY NOBOJY OTMEYAIOT B JIUTEPATY-
pe 1o GUHAHCOBOMY IIPABY, IPAKTUYECKH
Bce 0e3 MCKITIOUCHUS OpraHbl TOCY1apcTBa
3aHUMAKOTCSl  (PUHAHCOBOM  JEATEIbHO-
croio [11, c. 15]. CyObekrsl puHaHCOBO-
WHBECTUIIMOHHOW JIESTETPHOCTH TaKXKe
MOAJIeKaT pasfely Ha eIUHOJIMYHEIC
(MHOUBHIyaJIbHBIE) ¥ KOJUICKTHUBHBIC.
KomnexTtnBHbIE CyOBEKTHI (HHAHCOBOTO
mpaBa — 3TO OpPraHM30BaHHBIE, 000CO-
OJIeHHBIE, CaMOYINpPABICHYECKUE I'PYIIIIbI
JIOJIeH, KOTOpBIE HAJENEHbl NPABOM BBI-
CTynarh B OTHOLICHUSX C IPYTHMH CyOb-
eKTaMu, Kak euHoe 1emnoe [7, c. 67].

K komiekTuBHBIM cyObekTam (UHAH-
COBOTO TIpaBa TNPHHAUICKAT KOJUIEKTHB-
HBIE OpraHbl TOCYIapCTBEHHOH BIACTH,
a TaKKe OpraHbl MECTHOTO CaMOyIIpaB-
JICHUsI, XO3SHCTBYIOIIME CyOBEKTBI TO-
CYJapCcTBEHHOH (OpMBI COOCTBEHHOCTH,
neneBbie oH/BI. KomtekTHBHBIMA CyOB-
eKTaMu (pUHAaHCOBO-WHBECTHIIMOHHON Jie-
STEBHOCTH B YKpauHe siBsieTcss MuHu-
crepctBo (uHaHcOB YkpauHbl, KaOuner
MunuctpoB VYkpaunsl, BepxoBhas Pana
VYkpaunsl u npyrue. Teopetuk npasa tO.
BeTioTHEB OTMEUaeT, 4TO MPaBO SBISETCS
cdepoii KOIIEKTUBHOTO B3aUMOJICHCTBHS,
B KOTOPOM OY€Hb HEMHOTHE ITOCTYIIKH JIIO-
JIell HOCAT [ICHCTBUTEIBHO €IMHOINYHBII
xapakrep. JI000lf HOpPMATHUBHBIA aKT sB-
JISIETCSI TIPOYKTOM KOJUIEKTHBHOTO, a HE
WHJIMBHIYaJIbHOTO TBOPYECTBA, IIPaBOIIPH-
MEHUTENbHAs JEATEIbHOCTh, B OCHOBHOM,
OCYILECTBISIETCS. B TIPYIIOBBIX (opMmax,
MIPUMEHEHUE IIpaBa HE SBISIETCS JEIIOM
WH/IMBUYaJIbHOTO 3Ha4YeHus [1, c. 86].

[IpumepoM eAMHONUYHOTO rocynaap-
CTBEHHOTO OpraHa, KOTOpBIH peayin3yeT
(PMHAHCOBO-MHBECTUIIMOHHBIC TTOJHOMO-
uus, sBisercd lpesunent Ykpannsl. Tak-
JKE K eIMHOJIMYHBIM CyObeKTaM (hHMHAHCO-
BEIX OTHOIIEHHH TPAAWIIMOHHO OTHOCST
OTAEIBHBIX TPaKAaH, MHOCTPAHIIEB M JIUI]
0e3 rpakJaHcTBa.

BeiBoabl. Ha camom nene, rocynap-
CTBO BBOAUT HJICOJIOTHIO HMHBECTHIH-
OHHOH JEATENbHOCTH, €€ JMHAMHUKY H
HPUOPUTETHI: BO YTO CTOMUT BKJIAJbIBATh
B JIOJITOCPOYHOM M KPAaTKOCPOYHOM IEpPH-
0J1ax, Ky/la JOJDKHBI HAMPABISATHCS AECHB-
TH: B 9KOHOMHUKY HJIH COI[HATIBHYIO Cepy,
MPOMBIIUICHHOCTh W HH(PACTPYKTYPY,
U penraeT MHOTHE APYTHe MPUHIHITHAIb-
Hble B (DMHAHCHPOBAHWU WHBECTHIUH
BONPOCHL. B 3TOM cMEbIciTe (uHAHCOBas
JeATeIIbHOCTb TOCY/IapCTBa, Kak CyObeKTa
MHBECTUIIMOHHBIX OTHOLICHWH, SIBJIAETCS
OCHOBOIIOJIATAIONICH,  ONpeJeNsoLIeH,
HanpaBisitomeid. OAHako TOCyIapcTBO
HE SIBJISICTCSI HETIOCPE/ICTBEHHBIM y4acT-
HHKOM (hMHAHCOBO-MHBECTUIIMOHHBIX
IPaBOOTHOLICHUN. B nuue rocynapcrsa,
KaK OTMEYalioCh, 3TH (QYHKLHH OCYLIECT-
BIIIIOT YTIOJIHOMOYEHHBIE WM OpTaHBL.
[loaTOMy Hay4HYIO AWCKYCCHIO TIO TIOBO-
Ty BO3MOJKHOCTH TIPU3HAHUS TOCY/IapCTBa
CYyOBEKTOM TyONNYHBIX (PHHAHCOBBIX OT-
HOILICHUI ClIEMyeT PEeUTh CIIeTYIOIHM
00pa3oM: TocylapcTBO SIBISETCS CyOb-
€KTOM (pMHAHCOBOTO MpaBa, BE/b TOIBKO
Ha TOCYIapCTBEHHOM YPOBHE peIIaloTCs
NPUHLUITMAIBHBIE BOIPOCHL  (pUHAHCO-
BO-MHBECTHLIHOHHON AEATENBHOCTH, I10-
JIMTHKH, IPaBOBOil 06a3bl. B TO ke Bpems
ydacTusi B (PMHAHCOBBIX MPABOOTHOIIIE-
HUSIX, B TOM YHCJI€ ¥ B HHBECTUI[OHHOM
cdepe, rocymapcTBo, Kak aOCTpakTHOE
oOpa3oBaHHE M IIOHSATHE, HEMOCPE-
CTBEHHO NPHHUMATH He MOXkeT. [loaTomy
yYaCTHUKaMH (MHAHCOBBIX OTHOIICHUH
OT MIMEHHU TOCy/apcTBa, KaK O0IIeCTBEH-
HO-BJIACTHOTO MHCTUTYTA, SIBIISIOTCS Op-
raHbl TOCYAapCTBEHHON BIACTH.
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MHUHUCTEPCTBO OBPA3SOBAHUA U HAYKHN YKPAUHBI: K ITPOBJIEME
OIIPEAEJEHUA AJIMUHUCTPATUBHO-ITPABOBOI'O CTATYCA

Asmna BOTJIAHEIL,

acrupaHT Kadeaphbl IPAaBOBOTO PEryIHPOBAHUS IKOHOMHKI
Kuesckoro HanmoHanbHOro SKOHOMHYECKOTO YHUBEpcUuTeTa MMeHH Baanma I'eTbmana

Summary

In the article theoretical research is providing administrative and legal status of Ministry of Education of Ukraine. The essence of
this problem and definition of this concept is considered, and and ways of improve regulatory framework of issue. Allocated space
and importance of Ministry of Education and Science of Ukraine in system of central executive authorities. Disclosed the contents and
directions of its activity, as well as a detailed analysis of competence and functions of Ministry of Education and Science of Ukraine.

Key words: government administration, legal regulation, Ministry, administrative and legal status.

AHHOTAUUS

B cTarse npoBoguTCs TEOPETHUECKOE HCCIIEOBAHIE aIMIHICTPAaTHBHO-TIPABOBOTO cTaTyca MHUHUCTEpCTBAa 00pa3oBaHus YKpau-
Hbl. PaccMaTpuBaloTCst CyIIHOCTD M IPOOIEMBI OIPEIEIIEHHsSI 3TOTO MOHSTHS, a TAK)Ke MPEIOKEHbI HalIPaBJIEH!s 110 YCOBEPIIEHCTBO-
BaHUIO HOPMATHBHO-IIPABOBOIO PETYJIMPOBAHUS JIAHHOTO BOIpoca. BeiieneHo Mecto u poib MuHuCcTEpcTBa 00pa30BaHus M HAYKH
VYKpanHBI B CHCTEME IIEHTPAIBHBIX OPTaHOB HUCIIOIHUTENBHON BIacTH. PackpeITO comepikaHne W HANpaBIeHUS €ro IesTeNbHOCTH, a
TaKOKe AETaJbHO MPOAHAIU3NPOBAHBI KOMIIETEHIUS U GyHKIMH MUHHCTEPCTBA 00pa30BaHKs U HAYKH YKpauHBbI.

KiroueBbie c10Ba: rocy1apCTBEHHOE YIIPABIEHHE, IPABOBOE PETYIHPOBAHIE, MUHUCTEPCTBO, aIMUHHCTPATUBHO-IIPABOBOM CTATYC.

HOCTaHOBKa npoodiaemsbl. Borpoc
COICPIKAHUSI U CTPYKTYPBI aJIMH-
HHUCTPATHBHO-TIPABOBOIO CTaryca OIpee-
JICHHOTO TOCY/IapPCTBEHHOTO OpraHa HMeeT
KJIIOUCBOC 3HAYCHHE JUIS PELICHHUS MPO-
OJieM COBEPILICHCTBOBAHHS M OpraHU3alliN
JEATENIBHOCTH, KOPPEKTHPOBKM MecTa B
CHCTEME OpraHOB TOCYIapCTBEHHOW Bila-
CTH,  CJIEJI0BATEIIbHO, OBBILICHUE PE3YIlb-
TaTUBHOCTH €I0 eATEIbHOCTH.

Uem myuiie Oyner (yHKIMOHHUPOBATH
MunuctepcTBO 00pa3oBaHUS M HayKH
Vipautbl, 4em 3G QeKTrBHee OHO Oymer
MPOBOAUTH peOPMBbI B 00pa30BaTEIbHOI
cdepe YkpauHbl, TeM ObicTpee OyayT pe-
QIIM30BAHbI 3a/[a4H 110 TTOATOTOBKE HOBOTO
HIOKOJICHHUS, KOTOpoe OymeT obnazarh Bee-
MH HEOOXOIMMBIMH 3HAHUSIMH U HaBbIKa-
MH, KOTOpBIC MOXXHO OyJeT MPUMEHSTH B
IpOLIecce MOJEPHU3ALIMN HAIICH CTPAHBL.

AKTYaJIbHOCTb TEMBbI HCCJICIOBAHUS.
Ha ceronns npoGiema onpezeneHus aimu-
HHUCTPATHUBHO-TIPABOBOro craryca MuHu-
cTepcTBa 00pa30BaHUS U HAYKH YKPaWHBI
SIBIISIETCSl YPE3BBIYAHO BAXKHOM U aKTy-
anbHOIL. OT/ENBHBIC aCTICKThI, KOTOPHIE TaK
WIM WHa4Ye KacaroTcs aJMHHHCTPATHBHO-
MPaBOBOTO CTaryca CyObhEKTOB ITyOIMIHOMN
AIMUHUCTPALIMK, KOTOPbIC PErYIMPYIOT
JeATENBHOCTh BBICIIETO OOpa3oBaHUs B
Vipause, ObUTH IPEAMETOM HCCIICIOBAHHUS
MHOT'MX OTEUECTBEHHBIX y4eHbIX. OnHaKo,
OHH PACKpBUIH JIMIIb OT/IEIbHbIC ACHIEKTHI
B yKa3aHHOU cdepe, ucciemys Oonee 00-
ILIME WU CTILHAJIbHBIE TIPOOJIEMBIL.

O030p HaydHBIX pabOT O mpodIEeMamM
(byHKIMOHNUpPOBaHUS Cepbl BBICIIETO 00-
pazoBaHusl B YKpauHe CBHICTEIIBCTBYET O

TOM, YTO OTEUECTBEHHbIE Y4YEHbIE HCCIe-
JIOBAaHHUIO JIAHHOM TPOOJIEMAaTHKU YACISIOT
Bce Oonplue BHMMaHMA. MHTepec k nes-
TEJBHOCTH LIEHTPAIBHBIX OPraHOB TOCY-
JTApCTBEHHOM BIIACTH, B TOM uHcie MuHH-
cTepcTBa 00pa30BaHMS M HAyKH YKpauHBbI,
HCCIIEIOBaHUST  aIMHHUCTPATUBHO-TIPABO-
BBIX OCHOB MX ()YHKIMOHAJIBHOCTH, OT-
JIeTbHBIC TIPEIOKEHNST 13 pehopMupoBa-
HUS M YCOBEPIIICHCTBOBAHMS HAIIIA OTpa-
JKEHHE B TPY/JaX OTEUCCTBEHHBIX YUCHBIX:
M. Kypka, b. Hanmmmmza, E. boxyHosa,
B. Awnppywenko, P. Illamosan, A. Ha-
Bpouxkoro, C. Hukonaenko, B. Kpemens,
H. Hwxnuk, X. Connyesowu, 5. bomo6ar,
A. CHIOPEHKO U IPYTUX YUEHbIX.

enblo U 3aja4eii cTaTb SBISCTCS
HCCIIeIOBaHUE TIPOOJIEM OIpe/ICNeHus all-
MHHHUCTPaTHBHO-TIPAaBOBOTO cTaTyca Mu-
HHUCTEpPCTBAa O00pa30BaHMS W HAyKH YKpa-
HMHBI KaK OCHOBHOTO OpraHa B CHCTEME
LEHTPAJILHBIX OPTaHOB HCIHOJIHHUTEIEHOM
BJIACTH TI0 OOECIIedeHuI0 (pOpMUPOBAHUS
U pean3aliy rocy1apCTBEHHON MOTUTUKH
B chepax oOpa3oBaHus U HAYKH, HAYYHOH,
HAy4HO-TEXHUYECKOH M WHHOBAIIMOHHOM
JeaTeNbHOCTH, MH(opMaruzaimy, dop-
MHPOBaHHs U UCHOJIb30BAHMS HAIIMOHAIIb-
HBIX JICKTPOHHBIX MH(OPMALMOHHBIX pe-
CYpCOB, CO3[aHHE YCIOBUH Ul Pa3BUTHUS
MH(POPMALMOHHOTO 00IIeCTBa, a TaKKe B
cepe 0oCyIIeCTBICHHS TOCYAPCTBEHHOTO
Haa30pa (KOHTPOIS) 3a JAESTEIBHOCTBIO
y4eOHBIX 3aBElCHMI HE3aBHCHMO OT WX
MOIYMHEHUS U (POPMBI COOCTBEHHOCTH.

H3zno:xeHne OCHOBHOTO MaTepHaJa.
B GonblIMHCTBE acreKToB BhICIIEE 00pa-
30BaHKMe Oasupyercss Ha HAy4HOM M Ieja-

TOTMYECKOM  CaMOYIIPABJICHUN  Y4eOHBIX
3aBeJIcHUI M MX MNOJpa3JeleHUM, OIHAKO
B YKpauHe BECOMBIM SIBIISIETCSA U aJMUHU-
CTPUPOBAaHHE BBICHIETO 00Opa30BaHMs, KO-
TOpPOE OCYILECTBISIETCST MUHHUCTEPCTBOM
obpaszoBanusi u Hayku (manee — MOH)
VKpauHbl U APYTHMH TOCYJapCTBEHHBIMH
cyObEeKTaMU BIIACTHBIX MOJIHOMOYHM, je-
ATENBHOCTb KOTOPBIX TpeOyeT pa3BUTHA U
coepmencTBoBanus [ 10, c. 122].

Ompenensist OCHOBHbIE M HanOoiee
CYILECTBEHHBIE NPU3HAKHU, XapaKTePHU3YIO-
IMe aJMHHUCTPATUBHYIO IPaBOCYOBEKT-
Hoctb MOH VYkpaunsl, 00paTim BHUMaHUE
Ha CIIeJTyIolllee: ToCyIapCTBEHHO-TIPABOBAst
NPHPOZA JI0O0T0 OpraHa UCTIOHUTEIbHON
BJIACTH OOYCJIOBJICHA KOHCTUTYLIMOHHBIM
pasieneHueM BJIacTe Ha 3aKOHOJATelb-
HYI0, UCTIOTHUTEIIbHYIO U CyAeOHYI0, U 5B~
JISI€TCsI Pe3yabTaToOM HOPMAaTUBHOTO 3aKpe-
IUIGHHUs] TIPUHLMIIA Pa3ZieNIeHus] BIAcTeH.
B cBs3u ¢ atum MOH Ykpauns! siBisiercs
BHEIIHEH (OPMOH BBIPaKEHHS BOJIM HC-
MOJIHUTETBHON BIIACTH ITyTEM MPEIOCTaB-
JIEHUs] TIOJTHOMOYHUII 9TOMY OpraHy 1o pe-
JIM3alMK TTOJTHOMOUMH B cdepe yrpasiie-
HUsI 00pa30BaHUEM.

B cucreme opraHoB rocynapcTBEeHHOM
BJIACTH Ba)KHOE MECTO 3aHUMAIOT OpPTaHbI
HCTIONHUTENBHON BJIACTH, OCYIIECTBIISIO-
mue (QYHKIUM TOCYJapCTBEHHOIO YIIPaB-
JICHUSI S9KOHOMHYECKHM, COLMAIbHO-KY/Ib-
TYpHBIM W aJMUHHUCTPATHBHO-TIOJUTHYE-
CKMM cTpouTensctBoM. OT pesynbraroB
JICATENIBHOCTH 3THX OPraHOB 3aBUCHT CO-
[HATbHO-9)KOHOMUYECKOE, TOIHTHYECKOE
TOJIOXKEHUE CTPaHbl U KauyecTBO obecrieye-
HMS HACEJICHUsI OOIECTBEHHBIMY OJlaramu.
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HNmenHo stu OpraHbl BBICTYIIAIOT OCHOB-

HbIM  CYOBEKTOM  aIMHUHHUCTPAaTUBHOIO
npasa. [louck myTteil coBepiIeHCTBOBAHUS
OpraHoB TOCYAAPCTBEHHOIO YIIPaBJICHUS
SIBTSIETCSI UPE3BBIYAHO aKTyalbHOW TPO-
OeMOll HayKd aJMHUHHCTPATHBHOTO IIpa-
Ba, MOCKOJIbKY HE BO3HHMKACT COMHEHHIA,
4t0 3P (YEKTHBHOCTD (HYHKIMOHUPOBAHHUS
TOCYIapCTBA 3aBUCHUT, MPEKIEC BCEro, OT
9()(EKTUBHOCTH JICATEIBHOCTH OPraHOB
HCIIOJTHUTEIbHOM BIIACTH.

CeroiHs ecTh HEOOXOIMMOCTh B TAKOH
OpraHM3alMy  HMCIOJHUTEIBHON BIIACTH,
KoTOpas obecrieurBaia Obl CYIIECTBEHHOE
MOBBIIIICHNE JEHCTBEHHOCTH U (P (EKTHB-
HOCTH TOCYJapCTBEHHOTO  YIPABIICHHS.
[pexxne Bcero, B cdepax, TpeOyrommx
TOCYJapPCTBEHHOTO YPETyJIMPOBaHus 001Ie-
CTBEHHBIX OTHOIICHUH [16, ¢. 609].

OpraHoM HCHOJHHUTEIBHONW BIACTH
SIBJISICTCSL YaCTh TOCYIapCTBEHHOTO arlfa-
para (opraHusaiiisi), KOTopasi IMeeT CBOO
CTPYKTYpY U LITAT CIYKAIlUX, U B IpeJie-
JIaX YCTAHOBJICHHOH KOMIICTEHLUH OCY-
IIECTBIIACT OT MMEHU M 110 HOPYYEHHIO
rocynapcTBa ()yHKIHH IOCYIapCTBEHHOTO
YIPABJICHUS B SKOHOMHYECKOH, COIHalb-
HO-KYJIBTYPHOH, — aJIMHHUCTPATUBHO-IIO-
JTUTHYECKOH cepax 0OIIeCTBEHHOW KU3-
Hu [15, c. 57]. OTO MOHATHE BBIpAKaeT
HauboJiee BECOMbIC IPH3HAKH OPraHOB
HCTIONIHUTENILHON BIACTH, XOTS, OCYLIECT-
BIIsiSl JICTAJIbHBII aHANM3, MOXKHO BbIJIe-
JIATh U JPyTHe NMPU3HAKH, YTO, 10 Hallle-
MY MHEHHIO, CIICJIyeT OTHECTH K (aKylib-
TaTUBHBIM NpHu3HaKaM. CTOUT OTMETHTH,
YTO MHHUCTEPCTBO SIBJIACTCSA IVIABHBIM
OpPraHOM B CHCTEME IIEHTPAJbHBIX Opra-
HOB HCIIOJIHUTEJILHOW BIACTH, 00eCIeyu-
BAIOLIMM PEAJIM3AIMI0 TOCYIapPCTBEHHOM
MOJIMTUKY B ONpeJelieHHoi cdepe nes-
TEIBHOCTH [5].

B creuuduyeckux CEerofHsIIHUX yC-
JIOBUSIX 0c000€ BHHMAHHE MPHOOpPETAaeT
TEOPETUYCCKOE  OCMBICIICHHE — CIIOKHBIX
MPOIIECCOB  aIMUHHCTPATHBHO-IIPABOBO-
r0 00eCreyeH s BBICIIEr0 00pa3oBaHUs B
VYkpaune. HeoOXoaumMocTs HOBOTO TOAXO-
Jla K MOCTPOCHUIO CHUCTEMbI YIIPABJICHUS
oOpa3oBaHreM 00yCIIOBIIEHA HEOOXOIMMO-
CTBIO TOBBIIIEHUS MPOPECCHOHAIBHOTO
YPOBHS BBIITYCKHUKOB BBICHINX Y4YEOHBIX
3aBeleHU (Jajmee — By3), BXOXKICHUEM
VkpauHbl B €BpoOIEiickoe U MHPOBOE 00-
pa3oBaTeNIbHOE MPOCTPAHCTBO, BHEIPCHHU-
€M COBPEMEHHBIX TEXHOJOIHil U METOIOB
00y4eHHsI ISl TIOATOTOBKH CIELMAINCTOB,
CIOCOOHBIX paboTaTh B COBPEMEHHBIX KO-
HOMHYECKHX ycroBusix [11, c. 83].

B o0ieii cucreme Bbiciiero oopazosa-
HMS B Halleil ctpaHe BOOOIIE U B IPOIIEC-
cax MOCTPOEHHUsI MPABOBOIO rOCY1apcTBa B
YaCTHOCTH 0c000€ MECTO 3aHMMACT BBIC-
mee ropuanyeckoe obpasosanue. Opu-
JdYecKkoe 00pa3oBaHue B YKpawHE — 3TO
OTpacib BBICIIETO 00pa30BaHMS, KOTOpas
SIBJISIETCSI KJIIOUEBOM B COBPEMEHHOM CO-
[IHaTEHO-9)KOHOMHIECKON CHUTYaLHH.
B Vkpaune cymecTBeHHbIe 001I€CTBEHHO-
SKOHOMHYECKHE N3MEHEHHsT 00YCIIOBIIIN 1
u3MeHeHus B cepe ropuanyeckoro oopa-
30BaHMs, HA KOTOPYIO BO3JIOXKEHA MUCCHs
MOJFOTOBKU FOPHCTOB [T Pa3BUTHS yKpa-
MHCKOH rocygapcTBeHHOCTH [12, c. 84-85].

CTOUT OTMETHTbH, YTO TOCYJAPCTBEH-
HOE yIpaBjieHue oOpa3oBaHHEM, B YacT-
HOCTH BBICIIMM FOPHIMIECKUM, OCYILECT-
BIICTCSI TOCYJAPCTBEHHBIMU ~ OpraHAMH
YIIpaBJICHUSI M OpraHaMH OOIIECTBEHHOTO
camoynpasieHusi. Ciexyer OTMETUTb, UTO
TOCY/IapCTBEHHBIE OPTaHbI YIIPaBICHUS 00-
pa3oBaHHEM — TO HepapXHyeckast CHcTeMa
PYKOBOJSIIMX OPraHOB, KOTOPAst BKIOYAET
LEHTPAJIbHBIN, PErHOHAIILHBIN, 00IACTHOM
U paiioHHbIN ypoBHH [17, c. 185].

CormnacHo 4. 1 ct. 12 3akoHa YKpauHbl
«O BoIciIeM oOpa3oBanumy ot 1 utonst 2014
Ne 1556-VII ynpasnenue B cepe BbICIIETO
00pa30BaHMs B IpeJieax CBOMX ITOJHOMO-
UM OCYIIECTBISCTCS TAKXKE IEHTPATHHBIM
OpraHOM MCIIONHHUTEILHOM BIIACTH B cepe
o0pazoBaHus U HayKH [2]. MuHHCTEpCTBY
o0pa3oBaHMsl U HayKH YKPauHBI, KOTOPOE
SIBIISIETCS [IEHTPAIBHBIM OPTraHOM HCHOJI-
HUTEJIBHON BIIACTH, JEATENBHOCTh KOTO-
pOro HampaBisieTcsi M KOOPIAMHHPYETCs
KabuneroM MuHHCTPOB YKpauHbI, THpH-
HAJUISKHUT BEIyILlEe MECTO B CHCTEME Op-
TaHOB YIIPABJICHHS TIOATOTOBKOM IOPHCTOB.
OpHoit n3 0cHOBHBIX 3aga4 MOH siBnstercst
(opmupoBaHne M OOECIEYCHUE peaTn3a-
IIM TOCYAApCTBEHHOHN TOJIHUTHKHU B cdepe
BBICIIIETO 00pa30BaHus U HayKu [4].

BazoBsie 0cHOBEI ponn 1 Mecta MuHH-
CTepcTBa 00pa30BaHUSI W HAyKU YKPaWHBI
B CHCTEME APYTHX IEHTPAIBHBIX OPTaHOB
HCHOJIHUTEIbHON BIIACTH 3aJI0XKEHBI B 3a-
koHax Ykpaunsl «O Kabunere Munuctpos
Vkpaunsy ot 27.02.2014 . Ne 794-VII,
«O LEHTpaNIbHBIX OpraHax HCIOJIHHUTEIIb-
Ho# Biaactu» oT 17.03.2011 . Ne 3166-VI,
nocraHoBnenun Kabunera MUHHCTPOB
VYikpauabl «O0 ONTUMH3ALUM CHUCTEMBI
HEHTPAJIBHBIX OPraHOB HCHOIHUTEIHEHOM
practiy oT 10.09.2014 1. Ne 442, Vkaze
IIpesunenta Ykpaunel «Bonpocsl Munn-
cTepcTBa 00pa3oBaHMs M HAYKH YKPAWHBD)
ot 25.04.2013 1. Ne 240/2013.
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Ilo maenuro X. CoJHIIEBOM, aJMHHH-
cTparuBHO-TIpaBoBoii craryc MOH VYkpau-
HBI — 3TO CIIOJKHAs ITPaBOBasi KOHCTPYKIIMS,
BKJIIOYAIOLIAsl B ce0sl CHCTEMY 3aKpeIUIeH-
HBIX B HOPMaTHBHO-TIPABOBBIX aKTaX IIPaB,
00S13aHHOCTEH U OTBETCTBEHHOCTH, B COOT-
BETCTBHU C KOTOPBIMH YKa3aHHBI OpraH
(hopmupyeT cBOIO AesTebHOCTR [ 16,¢.611].
[lo nHamemy MHEHHIO, aAMHUHHUCTPATHBHO-
npaBoBoii craryc MOH VYkpaunsl — 310
IpaBOBasi KaTeropus, XapaKTepU3yomast
€ro MecTo B CHCTEME OpraHoOB Tocyziap-
CTBEHHOM BIIACTH, OIpEENSACT I'PAHHULIBI
JeATENIbHOCTH €r0 paOOTHUKOB B OTHOLIIE-
HHSIX C JPYTHMH CyObeKTaMHU IpaBa.

AJZIMUHUCTPAaTUBHO-TIPABOBOM ~ cTaryc
MOH VYxkpauHsl, ¢ OJHOH CTOPOHBI, HAX0-
JIUT TPOSIBIICHHE B CITy)KEOHBIX 00sI3aHHO-
CTSX M NpaBax MX JOJDKHOCTHBIX JIMII, a C
JIPYroil — COCTABJIIET OCHOBY ULl BBIIOJ-
HEHUsI TIOCTaBJIEHHBIX 3a/1a4. OOsI3aHHOCTH
OIPENEIISIIOT 00bEM MpaB, KOTOpBIE CO3-
JIAl0T YCIOBHS JUISl WX BBITONHEHWS. [Ipn
BBISICHEHHH BOIPOCA O CTPYKTYpe HpaBo-
Boro craryca Boodme 1 MOH VYkpaunst B
YaCTHOCTH, CJIeyeT OOpaTHTh BHMMaHHUE
Ha MO3ULHUIO A. AJeXuHa, KOTOPBI OTMe-
YaerT, 4TO COCTABHBIMH YaCTSIMH IIPABOBOTO
cTaryca opraHa roCylapcTBa €CTh YEThIpe
SIIEMEHTa: IIENeBON OJIOK; KOMIICTeHIINS;
OpraHM3alMOHHBIH OJIOK AJIEMEHTOB; OT-
BETCTBEHHOCTH [0, ¢. 106]. Cnemyer obpa-
TUTH BHUMaHHE, YTO B I[ETI€BOH OJIOK BKITIO-
YEHBI TaKHe KaTeropuH, KakK Lellb, 3a71a4a 1
GbyHKIMH.

Wrtak, 13 BBILIEH3IOKEHHOIO Clely-
T, YTO a/JIMMHUCTPAaTHBHO-IIPABOBOI CTa-
tyc MOH VYkpauHbsl siBIsieTcs CIOXKHOMN
MPaBOBOM KOHCTPYKLMEH M BKIIOYAECT B
ce0sl CIIe/IYyIOIHE IEMEHTBI: LI, 33/1a4H,
(YHKIMM; KOMIICTCHIIMIO; OPraHHU3alliio
JeATEeTbHOCTH; OTBETCTBEHHOCTh. Comac-
HO 11. 3 [lonoxkenust o MunHHCTEpCTBE 00-
Pa30BaHMS M HAyKH YKpauHbI OCHOBHBIMHU
3azauaMd MuHHCTEpcTBa 00pa3oBaHUA U
HayK{ YKpawHBI SBIISIOTCSL:

1) obecrieyenre popMHUPOBaHUS U pe-
aIM3alliK TOCYIAPCTBEHHON IOJMTHKU B
cdepax oOpa3oBaHHs W HAyKH, HAy4HOM,
Hay4HO-TEXHUYECKOH ¥ WHHOBAIIMOHHOM
NeATeIbHOCTH, TpaHcdepa (repeaayun) Tex-
HOJIOTHIA;

2) obecrieuenue pOPMUPOBAHUS U pe-
IN3ALUN TOCYAApPCTBEHHON IONUTUKU B
cepe ocymecTBICHNS TOCYIAPCTBEHHOTO
Ham30pa (KOHTPOIS) 3a AEATENFHOCTBIO
y4eOHBIX 3aBEJICHHH, TNpPEeINpUsITHH, Yd-
pEeKACHUNA M OpraHu3alUid, MIPEeaoCTaBIsi-
FOIIMX YCIIyTH B chepe oOpazoBanus [5].
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Bce a1 3ajauu MpUMEHSIOTCS B Jie-
srenbHocTH MOH  VYkpauHbl ¢ Lelnbio
oOecrieyeHnst BBICOKOTO YPOBHS YIpaB-
JICHUSI TIPOLIECCOM MPENOCTABICHUS 00-
pasoBaTeNbHBIX YCIyr s JOCTHKEHHUs
KaueCTBEHHOTO 00pa30BaHMsI KOPPEKTUBHI
CIIelyeT BHECTH U B TaKyIO BaXKHYIO cepy,
Kak (hopMHpOBAaHME CHCTEMBI LEHHOCTEI
mgHOCTH. [10o3TOMY B pa3BUTHHM CHCTEMBI
YIIpaBIIeHUsI 00pa30BaHUEM HY)KHO YUHUTHI-
BaTh COLMAIBGHO-TICHXOJIOTHIECKHH KOH-
TEKCT MPOOIeMbl KauecTBa 00pa30OBaHMUs.

Ion dysxumsivu MOH Ykpauns! crie-
JyeT TMOHMMaThb OCHOBHBIC HAIPaBJICHUS
ero JIeSTENbHOCTH, HA3HAYCHUE B LIEJIOM
WK OTHOCHUTEJIFHO CaMOCTOSITEIIbHON CTO-
POHBI €ro MpakTU4eckoi nesrensHocTh. [lo
muennto X.B. Connnesoit, pynkimun MOH
YKpauHBI — 3TO OCHOBHBIE B3aUMOCBSI3aH-
HBIE HAIIPABJICHHS ACSTEILHOCTH, KOTOPBIE
peam3yIoTcsl Kak OPraHOM B IIEJIOM, TaK 1
€ro OTAENBHBIMU CTPYKTYpPHBIMH TOJpa3-
JETICHHUSIMH, JIOJDKHOCTHBIMH JIUIIAMHA TSt
BBITIOJIHEHHsL OOIIeH Lenu: pealnsannu
rOCYJIapCTBEHHOI NOIMTUKU B cdepe o0-
pasoBanus U Hayku [16, c. 611].

Xapakrepusyss KOMIICTCHIIMIO —Opra-
Ha roCyJapcTBa, MOXKHO YTBEpIKIaTbh, YTO
OHa, TI0 CBOCW CyTH, SIBJISETCS INPABOBBIM
CPEeIICTBOM OOIIECTBEHHOTO PA3/ICICHUS
Tpyla MO YIPAaBICHHIO TOCYAApPCTBOM M
obmectBom. Hanenenne MOH Vkpanust
KOMIICTCHLIMEH SBIIACTCSA ONHOM W3 Ipea-
MOCBUTOK ((EKTUBHOCTH HCIIONH30BAHUS
BO3MOXKHOCTEH rocymapctBa B cdepe 00-
paszoBanus. Yem KOHKpETHee oIpeserieHa
KOMIIETEHLMsl OpraHa, TeM ciloxkHee pabo-
Taer ammapar, 3 QeKTuBHee HCIIONb3YIOT-
sl [IPaBOBbIE, OPraHU3ALMOHHbIC U IpyTUe
cpecTBa Ul pelieHus 3a7ad o0pasoBa-
TEJILHOU JIEATEILHOCTH.

OOO0CHOBAaHHOM, MO HAIlIEeMy MHEHHIO,
SIBIIICTCS] TIO3UILUS, B COOTBETCTBHHU C KO-
TOpOH KOMITIETCHIHSI OpraHa BKJIIOYAeT B
ceOst: BO-TIEPBBIX, «IIPEIMETHI BEICHUSD
(oOImIecTBEeHHBIE OTHOIICHYS); BO-BTOPBIX,
«TpaBa U O0SI3aHHOCTWY» WM «BJIACTHBIC
noHoMo4Hs» oprana [13, c. 137]. Peanu-
3alUsi KOMIIETEHLMH OCYIIECTBIACTCS ITy-
TEM Ha/JIeJICHHs TOCY/JAPCTBEHHBIX OPraHOB
OIIPE/ICNICHHBIMH  TIOJTHOMOYHUSIMH, T103TO-
MYy HPOCIICKHBACTCS B3aUMOCBS3b MEXLY
JTAHHBIMU NIPABOBBIMH KaTETOPHSMU.

CTOUT OTMETUTH, YTO MOJHOMOYHS
MOH VYkpaussl — 3T0 IPSIMOE BEIPAKEHNE
TOCYapCTBEHHOTO BIIACTBOBAaHMS. B Hayd-
HOW FOPUIMYECKOM JIUTEepaType MOITHOMO-
YHsl OTIPEIEIIIOTCS KaK TO, YTO MOYKHO CIe-
51ath, Kakhue Mephl MOKHO HCIIOJB30BaTh

KaK FOPUIMYECKOE CPEICTBO, C MOMOIIBIO
KOTOpOTo peanusyrores GyHkuu [9, c. 43].

B coepe ympaBneHus MOArOTOBKON
IOPUCTOB B BBICIIMX YUEOHBIX 3aBEICHUSAX
VYkpauns! cpenu nonHomounit MOH VYkpa-
HHBI CIIEYET BBIACIUTH CIeIYIOIIHNe:

1) pa3paGarbIBacT CTpaTEruio W Ipo-
TpaMMBI Pa3BUTHS BBICIIETO 0Opa30BaHUS
1 TIpEJICTaBIISIeT MX Ha yTBeprkaeHne Kaou-
HEeTy MUHHCTPOB YKpauHBI;

2) mprHHMaeT yJactue B (opMupoBa-
HUM ¥ pealn3aliy TOCyIapCTBEHHON MOo-
JIUTHKH B cdepe BbIciiero o0pa3oBaHMs,
HAyKH, MOJATOTOBKH CIICLUAINCTOB C BbIC-
LIMM 00pa30BaHKEM;

3) dopmupyer mepedeHb obnacteit
3HAaHUW M TIEPEYeHb CIEIHATbHOCTEH, 10
KOTOPBIM OCYIIECTBIISCTCS ITIOATOTOBKA CO-
HCKaTeJIeH BBICIIEro 00pa3oBaHUS;

4) hopMupyeT TpeIOKEHHS U pa3Me-
AeT TOCYIapCTBEHHBIN 3aKa3 Ha IOJIO-
TOBKY CIIEIIMAJIMCTOB C BBICIIIMM 00pa3oBa-
HHUEM B TIOpSIIKE, YCTAHOBICHHOM 3aKOHO-
JIaTeIILCTBOM;

5) pa3pabarbIBaeT M yTBEP)KAACT CTaH-
JIapThI BBICIIIEr0 00pa30BaHMUs U CTAHIAPThI
00pa3oBaTeNIbHOI AESATEIBHOCTH 110 COIVIa-
coBaHuto ¢ HaroHanpHbIM areHTCTBOM 110
00eCIeYEeHNI0 KayecTBa BBICILIEr0 00pa3o-
BaHWUS;

6) OCYIICCTBISCT MHBIC TOTHOMOUMS
B COOTBETCTBHH C 3aKOHOZIATEIILCTBOM [2].

Crnemyer oOpaTnTh BHHUMaHHE Ha TO,
YTO B 3aKOHOJATEIIbCTBE JI0CTATOYHO YaCTO
YTIOTPEOIISIIOT TEPMUH ITOJTHOMOYHS) BMe-
CTO TEPMHHOB «IIPaBa» M «OOS3aHHOCTHY,
[IOHUMasl 1PaBa, KaK KaTeropHio, 4To JiaeT
BO3MOXKHOCTb BHIOOpA NMPH PELIEHUH KOH-
KPETHOTO BOIPOCa, a 003aHHOCTH, Ha000-
POT, KaK TaK{e, 4TO JKECTKO PerIaMeHTHPY-
IOT JIEUCTBUS.

AIMUHUCTPAaTUBHO-TIPAaBOBOI  CTaTyC
MOH Bkmouaer B ce0sl OMpEAeIeHHBII
KOMIIJIEKC ITPaB ¥, COOTBETCTBEHHO, HOpMa-
TUBHO 3aKpPEIJICHHBIX TapaHTUH UX peasu-
3alMU. YKa3aHHBIA CTaTyC MOXKET peaj-
30BBIBaThCS B MPOIIECCAX B3aMMONICHCTBUS
C JIpYTMMH OpraHaMH T'OCYAapCTBEHHOM
BJIACTH.

[IpoOneMHBIM BONPOCOM B OIpeseste-
HUM aJIMMHHUCTPATHBHO-IIPAaBOBOIO CTaTy-
ca MOH VYkpauHsl SBIS€TCS HEYETKOCTb
B OIPEIECNICHUH TIOJHOMOYMI OpraHoB
Bractd B cepe oOpazoBanus. ContacHO
ctarbe 92 KoHcTuTynmn YKpanHbI HCKITIO-
YUTENIBHO 3aKOHOM CIIEIyeT OIPENeUTh
KOMITETEHITHIO OPTaHOB TOCYHAPCTBEHHOI
BJIACTH M MECTHOTO CaMOYIIPABJICHUS II0
HOPMAaTHBHO-TIPABOBOMY  PETyJIMPOBAHUIO

oOpasoBarenbHoi festenpHocTu [1]. Ot-
CYTCTBHE KOMIIETEHTHOTO PAaCIpe/IeNICHHs
MOPOXKZIAeT KOHQIMKTBI B CHUCTEME TOCY-
JIAPCTBEHHOT'O yNpaBJIeHHs1 00pa3oBareib-
HOI JESATEIIbHOCTRIO. YKa3aHHOE BEIET K
pEaTbHOMY CHIKCHHIO KadecTBa 00pa3o-
BaTEJIHHOMN AESTEILHOCTH B LIETIOM.

BwMmecre ¢ TeM Ipu yCIOBHM HaJIHIHS
B YKpaWHe HAI[OHAIBHOW CHCTEMBI 00b-
eKTUBHOTO MOHHMTOpPHMHIA KadecTBa 00-
pa3oBaHMs, IMEETCS B BUY B CTPYKTypax
MOH VYkpauHbl, B KOTOPOM COYETAJINCH
ObI 3JIEMEHTBI TOCYAPCTBEHHOTO U 0011Ie-
CTBEHHOT'O YIPABIICHHS, BEIyIINE BbICIINE
yueOHbIe 3aBEICHHUS MOTYyYHiId Obl XOpPO-
MK CTUMYJT 7151 KOHKYPEHILIMHU B €BpOIeii-
CKOM TIPOCTPaHCTBE.

B coorBercTBUM ¢ HOpMaMU ACUCTBY-
IOIIETO 3aKOHOAATENILCTBA 00pa30BATENb-
Has JIeATeIbHOCTh OTHOCHUTCS K TeM BH-
laM  JIeSITeNIbHOCTH, KOTOpBIE TIOZJIeXKAaT
JIMLEH3UpOBaHu0. B coorBercTBHM € 4. 3
cr. 31 3akona Ykpauusl «O BbIcuIeM 00-
pasoBanum» Ne 1 556-VII ot 1 urons 2014
BY3bl M UX CTPYKTYPHBIC IOJpa3Je/ICHUs
JICHCTBYIOT Ha TEPPUTOPHH YKpaWHbBI HC-
KITIOYUTENIBHO THPH  YCIOBHH IOJIyYSHUs
JIMLEH3UH Ha COOTBETCTBYIOLIYIO ACSTEb-
HOCTb B TODSJIKE, YCTAHOBJICHHOM OSTHUM
3akoHoM [2]. By3bl, nMeromme IUIeH3MH,
BHOCSTCS. MUHHCTEPCTBOM 00pa30BaHUS
1 Hayku YKpauHbl B locynapCTBEHHBIH
peecTp By30B.

Kax ormeuaer B. baxpymms, pobiem-
HBIM BOIIPOCOM TaKKe SIBISIETCS BO3MOJK-
HocTh TipenocrasieHnss MOH VYkpaussr
MOJIHOMOYMI ~ OpraHa  JIMLEH3UPOBaHUs
BY30B, IPEIyCMOTPEHAa BBIHECEHHBIM Ha
OO0ILECTBEHHOE  OOCYXJCHHE IMPOSKTOM
HOBBIX HOPMAaTHBHBIX JIOKyMEHTOB I10 3TO-
My Bompocy [8]. C Touku 3peHust oOumx
MPHHLIUIIOB, TIpaBa JMIICH3UPOBAHUS 00pa-
30BaTEIFHON AEATEILHOCTH By3a OPTaHOM,
KOTOPOMY  JI€NIETHPOBAHBI  TTOJTHOMOYHSI
YUpemUTeNsl STUX YUPEKICHHUH, SBISETCS
HOHCEHCOM. A eciH JI00aBUTh, U4TO COIvIac-
HO 3THM TipetokernsiM MOH Ykpaunst
JIOJDKEH CTaTh OPraHOM JIMIIEH3UPOBAHUS
U JUI1 BCEX JAPYruX y4eOHbIX 3aBelICHMH,
TO 3TO OyAeT HapyLIeHHEM HOPM MHOTHX
YKPauHCKUX 3aKOHOB, HauMHas co CT. 13
KoHctutynuu, Kotopas rapaHTHUpyeT pa-
BEHCTBO CYOBEKTOB TpaBa COOCTBEHHOCTH
niepen 3akoHoM [7].

Crour o00OpatWTh BHUMAaHHE Ha TO,
yto BecHOU 2015 BepxoBnast Pama VYipa-
WHBl TPUHSIA HOBBI 3aKkoH YKpauHbI
«O NHIIEH3UPOBAHUY BUJIOB XO3SHCTBEHHOM
nestenbHOCTHY [3]. DtoT 3akoH Tpermyc-



MaTpUBAET KapIMHAIBHO JAPYTYI0 CHUCTEMY
JIMLIEH3UPOBaHUS  00pa30BATEIbHON  J1es-
TEIBHOCTH, YEM Ta, 4TO NIPONHCaHa B 3aKOHE
Vipautbl «O BbIcIieM 00pa30BaHHNy. 3aKOH
Vipannsl «O JHIEH3UPOBAHUN BUOB XO-
3SMCTBEHHON JEATEIIbBHOCTHY MOATOTOBICH
Kommurerom BepxosHoii Pazxer o Bonpocam
MIPOMBIIIUICHHON TTONMUTHKA ¥ TIPEATPHHH-
MarenbcTBa. [To nmerometics nHbGoOpMarmu
Ha ouimanbHOM caiite BepxoBHoii Panpl
‘VKpauHbI OH He HaIpaBJsUICS Ha DKCIIEPTH-
3y B Komuter no Borpocam Hayku 1 oOpa-
30BaHMS NOCTIE NPUHATUS 3aKOHA YKPaUHBI
«O BeicIeM 00pazoBanuny». Kak crencraue,
Ha CEroiHsl MOJHOCTBIO TAapain30BaHa CH-
cTeMa JIMLICH3UPOBAHUS 00pa30BATEIBHOM
NeATENHHOCTH B cepe BbICIIEro 00pa3o-
BaHus. HeBo3MOXHO O€3 HapyIIeHHsS TOro
WM WHOTO 3aKOHA JIMIIEH3UPOBATH HOBBIC
CIIEIMATBHOCTH BBICIIIETO 00pa30BaHMs, He-
BO3MOYKHO TIPUHUMATH HOBBIE HOPMAaTHBHBIE
JIOKyMEHTBI 10 BOIIPOCaM JINLICH3UPOBAHMSL.

Bormpocs! nmiieH3npoBaHUsS W aKKpe-
JUTAlN y4eOHbIX 3aBe/ICHUH, KaKk U BO-
[pOC BCTYIUICHUSI B BbICIIME Yy4eOHbIE
3aBE/ICHUS, JOJDKHBI OBITh HAJUICHKAIIUM
o0pazoMm yperynupoBaHbl 3akoHOM. Cy-
IIECTBYIOMIAsl TPAKTUKA PETYIHMPOBAHUS
9THX BonpocoB akTamu MOH YkpanHs! He
M03BOJIET HCIIOIB30BATh AT MEXaHU3MBI
JUTSL TIOBBIIICHUST Ka4eCcTBa 00pa30BaTeib-
HBIX ycryT [14, c. 216].

TpebyeT coBepIIEHCTBOBAHMS M pac-
TpesieIeHre TIOJTHOMOUHH MEXIy rocyiap-
CTBEHHBIMH OpraHaMH, By3aMH U UX y4pe-
qurensiMu. B yactHocTH, 3akoH YipanHbI
«O BoicuieM oOpazoBanum» Ne +1556-VII
or 1 mrona 2014 mpemocraBiseT MOJIHO-
MOUUSI YUPEAUTEIIS OTASIBHBIX 3aBEICHUI
LEHTPAJIbHBIM OpraHaM HCHOJIHUTEIbHOM
BJIACTH, K TOJHOMOUHSAM KOTOPBIX OJIHO-
BPEMEHHO OTHOCSTCSI pacHpeseneHue Tro-
CYAApCTBEHHOTO 3aKa3a U OIOIKETHOTO (u-
HAHCHPOBAHMS, @ TAK)KE HEKOTOPBIE IPYyTHE
(hyHKIMH, KAacaIOIIHecs BCEX By30B.

CrieyromumM COCTaBIISAOIIMM YIEMEH-
ToM mpaBoBoro craryca MOH VYkpauHst
SBIIIETCS OPraHN3alMOHHBI Onok. K Hemy
OTHOCATCS TOJIOKEHUsI, ONpEeOIIne
HOPSIIOK 00pa3oBaHus M CTPYKTypa opra-
Ha, TOPSIIOK YCTAQHOBJIEHMs JOIKHOCTEH,
a TaKkKe MOPANOK Ha3HAYECHHS B COCTaB
opraHa M 3aMeIlEHHE COOTBETCTBYIOIIEH
NOIKHOCTH.  TTOCKONBKY — TOMKHOCTHBIE
muna MOH YkpauHb! SBISIIOTCS TIPENCTa-
BUTEJISIMU HCTIONTHUTEIIFHOMN BIIACTH, TO BCE
OpraHU3ALOHHBIE AIEMEHTHI MX ITPABOBO-
r0 CTaryca 3aKpeIuIeHbl B MOJIOKSHUSIX O
COOTBETCTBYOIIMX ciyxk0bax [6, c. 111].

CTOUT OTMETHTH, YTO B KAayecTBE He-
OTBEMJIEMOM  YacTH  aAMMHUCTPATUBHO-
npaBoBoro craryca MOH Vkpaunsl Taroke
BBICTYNIA€T OTBETCTBEHHOCTb. JIOMKHOCT-
uble Jia MOH Yipaunbl 00s3aHbI HECTH
FOPUIIECKYI0 OTBETCTBEHHOCTh B CIIydae
HAPYIICHWs] 3aKOHHOCTH, IPaB JIMIHOCTH B
HpoLEecce OCyLIeCTBIIeHNs (DyHKIMH OpraHa.

Crarest 56 Konctutynuu VYipaussl
NpeIyCMaTpuBaeT, 4YTO KaXIblii HMeeT
MPaBO Ha BO3MEIIEHHUE 3a CYET rOCyapCcTBa
WM OPraHOB MECTHOTO CaMOYIIPaBIEHHs
MaTepragbHOrO ¥ MOPaJIbHOTO BpeJia, Ipu-
YMHEHHOTO HE3aKOHHBIMHM  PELICHUSIMH,
NEUCTBUSIMU WM Oe3IefiCTBHEM OpraHoB
TOCYAApCTBEHHOH BIACTH, OPraHOB MECT-
HOT'0 CaMOYTPABJIEHHUS, X JOKHOCTHBIX U
CITY’KEOHBIX JIUIL TIPU OCYIECTBICHUH UMU
cBonx momHoMmoumii [1]. CommacHo nei-
CTBYIOLLIEMY 3aKOHOAATEIbCTBY YKPAUHBL,
MOH VYxpauHbl, €ro JODKHOCTHBIE JIHIA
00s13aHbI AEHCTBOBATH TOIBKO HA OCHOBE, B
npezeax MOIHOMOYHM U CII0coO0M, KOTO-
pble npemycMoTpeHbl Koncturynueil u 3a-
KOHaMH YKPauHBL.

CrenoBarenbHO, OTBETCTBEHHOCTh 3a
MPOTHBOIPABHYIO (HEHAJISKAIILYI0) Jesi-
TesnbHOCTH B 1eioM MOH VYkpaunsl HecyT
JIOJDKHOCTHBIE ¥ CiyxeOHble juia. OHa
YCTaHABJIMBAETCS COIVIACHO OOIIUM IIPaBH-
nam Konekca 3ak0oHOB 0 Tpyae YKpawHbI U
3akoHOM YkpamHbl «O TrOCymIapCTBEHHOM
ciryx6e». Cnemyer oOpaTHTh BHUIMaHUE Ha
TO, UTO B JICHCTBYIOILIEM 3aKOHOIATEIIbCTBE
MOKa CYIIECTBYyeT NpoOen OTHOCHTEINb-
HO aJMUHHCTPATUBHOW OTBETCTBEHHOCTH
MOH VYxpauHs! (Kak IOpHIYECKOro JHIa)
3a HapylIeHHe TpaB U 3aKOHHBIX MHTEpe-
COB BY30B, UTO HE COOTBETCTBYET CTaHAap-
tam EBporneiickoro coro3sa.

BoiBoapl. B mombiTke mpoBeneHus
CUCTEMHOIO aHAJIu3a CJIO0KHOH Hay4dyHOH
npoOiIeMBl  OIpeNeNieHUs — aJMUHNCTpA-
THUBHO-TIPAaBOBOTO cTaryca MuHHCTEpCTBa
o0pa3oBaHMsl U HAyKH YKpawHBI B COBpe-
MEHHBIX yCIIOBHUSIX PA3BHUTHS, MBI IPHIILIH
K BBIBOJLY, UTO, B IIEPBYIO OUEpPE/lb, CEPhe3-
HOTO yCOBEpIICHCTBOBAHUS TPeOyeT 3aKo-
HOJZlaTebHas PerIaMEHTALMs €ro MecTa M
POJIH Cpei APYTUX OPraHOB LIEHTPATBHOI
UCTIONIHUTENBHON BIIACTH, U HOPMAaTHBHO-
NPaBOBOE 0OECIICYCHHUE €r0 JIeATEIILHOCTH.
OCHOBHbBIC TEHJCHLIMN Pa3BUTHs 00paso-
BaHUSI HA COBPEMEHHOM JTare OMpeaess-
I0TCSI, IPEKIE BCETO, HA 3aKOHOIATEITEHOM
ypoBHe. B aTOM KIltOU€ 3aMeTuM, 4TO pas-
paboTka W TIPUHATHE JEHCTBEHHOH 3aKo-
HOZaTeNIbHOH 0a3bl B cdepe 0OpazoBaHuUs,
CBOEBPEMEHHOE YCTpaHEHHE MpoOesoB U
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BHECCHHE U3MEHEHUH B JCHCTBYyIOILHUE 3a-
KOHBI TTOTOMY U SIBJISCTCSI aKTyaJIbHbIM H
BaYKHBIM TOCY/IAPCTBEHHBIM BOIIPOCOM.

YuuThIBasi HM3JI0KEHHOE, CYyILIECTBYET
HACTOSITENIbHAS  HEOOXOIMMOCTh — COBEp-
IIEHCTBOBAHMS CHCTEMBI 3aKOHOJATeNb-
cTBa B cepe 0Opa3oBaHUs, B TOM UHCIC
W W3-32 HAJIWYMAS YKA3aHHBIX BBINIE Ce-
PBE3HBIX MPOOJIEM, CBS3aHHBIX C OCOOCH-
HOCTAMH €ro (OPMHPOBAHUS U aMUHH-
CTPaTHBHO-TIPABOBEIM CTaTyCOM OpraHOB
yIpaBiieHus 00pa30BaHHUEM, B YAaCTHOCTH,
BBICLIUM FOPUIMYECKUM. 3aKOHOATENbHAS
peraMeHTanust 00pa3oBaTeIbHbIX U CMEX-
HBIX C HUMHU OTHOIICHHI HE COOTBETCTBYET
TpeOOBaHMSIM TOJIHOTHI M CHCTEMHOCTH,
He olecrieyMBaeT B JOJDKHOM Mepe pea-
JIM3ALMN 3aKOHHBIX MHTEPECOB CYOBEKTOB
TIpaBa ¥ OTCTAET OT OOBEKTUBHBIX TOTPEO-
HOCTEM.
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OTHOCUTCHA JIM ITOLIJIMHA
K ITIEPEYHIO HEITPAMBIX HAJIOI'OB?

Jlapuca BOPEI,
KaHIUAAT IOpUAUYECKUX HayK,
JOLEHT Kadeapsl TEOPUH U HCTOPUH TOCYAapCcTBa U IIpaBa
Kuesckoro HAallMOHAJIbHOTO YKOHOMHUYCCKOTI'O0 YHUBCPCUTETA UMCHU BaIII/IMa T'erbmana

Summary

In the article are considered question whether duty belongs to list of indirect taxes
in Ukraine? After analyzing characteristics of duties, author concluded that duty cannot
be attributed to list of indirect taxes for following reasons: 1) duty as opposed to tax,
is paid when certain actions related to movement of goods through customs border of
Ukraine; 2) duties — refundable payment is individually associated with a particular
person obtaining right to use certain benefits — movement of goods across customs
border; 3) payment of duties is non-periodic (not systematic) and depending on facts
of crossing of goods across customs border, at same time taxes are characterized by a
certain periodicity; 4) the nature of debt — duty is a mandatory payment, but paid only
when certain actions performed related to goods movement across customs border of
Ukraine. Indirect taxes — taxes are defined norms of Tax Code of Ukraine: value added
tax and excise tax.

Key words: indirect taxes, value added tax, excise tax, duty, levy, mandatory
payments.

AHHOTAIUSA

B crarbe paccmarpuBaeTcsi BOIPOC: OTHOCHTCS JIM HOIUIMHA K TEPEYHI0 KOCBEH-
HBIX HaJIOroB B Ykpaune? [IpoaHann3upoBaB XapaKTepUCTUKH ITOIUIHHBI, aBTOPOM CJie-
JIaH BBIBOJ, YTO IIOIIJIMHA HE MOXKCT OBITH OTHECEHA K TMECPEYHIO KOCBCHHBIX HAJIOTOB
[0 CJEAYIOMIUM MpUYUHAM: 1) MOUUIMHA, B OTIHYUE OT HAJOIOB, YIJIAYMBACTCS MPHU
HACTYIUICHUH ONpPEJCICHHBIX JCHCTBUM, CBA3aHHBIX C MEPEMELICHUEM TOBAPOB Yepes3
TaMOXEHHYIO TPAHUIy YKPaWHBI; 2) MONUIMHA — 3TO WHIUBHIYAIbHO O€3BO3ME3IHBIN
IJIaTeX, CBSI3aHHBIN C TIOJTYYCHUEM KOHKPETHBIM JIMIIOM IIpaBa MOJIb30BaHUSA OIIPEAC-
JICHHBIMHU 0JlaraMu — IepeMelIeHHEM TOBAapOB Yepe3 TAMOKCHHYIO I'paHuLly; 3) yIuia-
Ta MONUTHHBI HOCUT HE TIEPUOAMYECKHAN (HE CHCTEMHBIN) XapaKkTep, a B 3aBUCUMOCTH
oT (aKTOB IEpeCeUeHHUsI TOBAPOB YEPEe3 TAMOKEHHYIO I'PaHUILy, B TO JK€ BPEMS HAJIOTH
XapaKTEePU3YIOTCS ONPE/ICIICHHON NEPUOANYHOCTHIO; 4) XapaKkTepoM JIoJIra IOLIMHA
SIBJIIETCS 00SI3aTEIBLHBIM TUTIATEKOM, HO YIIIIAYUBACTCA TOJIBKO IPU HACTYIIJICHUU OMPEC-
JIeJICHHBIX JEUCTBHUM, HACTYMAIOMIUX MPU MEPEMEIICHUH TOBAPOB Yepe3 TAMOKEHHYIO
rpanuny YkpauHsl. KocBeHHBIC HAJIOTHM — 3TO HAJIOTH, KOTOPbIE ONPE/IeNICHbl HOPMAMU
Hanorosoro xomexca YkpanHbl: HAJIOT Ha JOOABICHHYIO CTOMMOCTD M aKI[M3HBIH HAJIOT.

KitroueBblie cj10Ba: KOCBEHHBIC HAJIOTH, HAJIOT HA JOOABICHHYIO CTOUMOCTb, aKIIN3-
HBII1 HAJIOT, MOILINHA, cO0p, 00A3aTeIbHbIC IIIATEXKU.

OCTaHOBKA mpodjemMbl. Dd-  CHUKCHHE WHBECTHI[MOHHONH aKTHBHO-

(DeKTHBHOCTH HAJIOTOBOH CH-
CTeMbl YKpauHBI U €€ COOTBETCTBUE CO-
BPEMEHHBIM €BpOIeiickuM TpeOoBaHUAM
(onTHMHM3aIMS  CTPYKTYPHI HAJOTOBBIX
MOCTYIIJIEHUH, TapPMOHM3AIUS [IPAMOTO U
KOCBEHHOTO HAJIOrO00JI0KEHHUS ) SABIISIETCS
(1HAHCOBOH OCHOBOI COLMATIBHO-3KOHO-
MHYECKOT0 Pa3BUTHUS TOCYAAPCTBA, a TaK-
K€ MOIIHBIM PETYISATOPOM OOLIEeCTBEH-
HBIX TPOTMOPIMH, FAPAHTOM COLUAIBHOM
3aIUTHI TPAXKIAH U OCHOBOM SKOHOMUYE-
CKOM 0€30I1acHOCTHU roCyAapcTBa.
[Tanenne o6bemoB peamsHoro BBII,
KOTOpOE CEro/iHsI IPOUCXOAUT B YKpauHe,
HEraTHMBHO CKa3bIBAETCS HA HAIIOJIHEHUU
Oromkera. Cpenyt OOBEKTHUBHBIX (aKTo-
POB TaKOTO CHIDKEHHS CIIELyeT BbIICIHUTh:
COKpallleHHe O0BEMOB IIPOM3BOACTBA U

ctu. Kpome TOro, Ha ypoBeHb CHHIKEHHS
HKOHOMHYECKUX IPOLECCOB B YKpanHe
neicTByeT (akTop BbIBOAA (DUHAHCOBBIX
MIOTOKOB B TEHEBOW CEKTOp IyTeM Jiera-
nu3annuy  (OTMBIBAHMS) JIOXOZOB, IIONY-
YEHHBIX IIPECTYNHBIM IyTeM. [ToaTomy Ha
COBPEMEHHOM DTare pPa3BUTHUSI IKOHOMH-
KM rocynapcTa 3(h(GEeKTHBHOE OCYIIeCT-
BJICHHE HAJIOTOBBIX pedhopm npuodperaer
MEPBOCTENIEHHOE 3HAYCHHUE.
AKTyaJbHOCTh TeMbl. Bonpocsl
[PaBOBOTO PEryIMpPOBaHUS HAJIOroo0s10-
JKeHHs B HayKe (JUHAHCOBOTO MpaBa OTHO-
CAT K Hanbosnee akTyalbHbIM. Paznnunble
[0 COAEP)KAHHIO BHJIBI HAJIOTOB, HOPOXK-
Jlast pa3Hble IPAaBOBLIEC MOCIIECTBUS, TPe-
OytoT cienuuaeckux GopM CBOEro mpa-
BOBOTO peryaupoBanus. lcciemnoBanue



LEGEA SI VIATA

0COOCHHOCTEIl  IIPAaBOBOIO  MEXaHHU3Ma
KOCBEHHBIX HAJIOTOB SIBJISICTCS] O4EHb I1PO-
TUBOpPEYMBBIM. ECTh paznnuHble Hay4HbIE
MOJIXO/Ibl K XapaKTEPUCTHUKE KOCBEHHBIX
HAJIOrOB, UX MEpEYHs, ONpeeieHHus HX
0COOEHHOCTEH M €AWHOTO KpUTEpHs OT-
HECCHMS PA3IWYHBIX BHJOB IUIATEXEH K
KOCBEHHBIM HaJIOTaM.

OyHIaMeHTaIBHBIE OCHOBBI TEOPHUH
KOCBEHHOTO HAJIOTOOOJIOKEHHS OBbUIH 3a-
nokeHsl B Tpynax A. Baruepa, A. Jlag-
tepa, 1. Puxapno, A. Cmuta u 1p. Cpenu
UCCIIEIOBAaHNI YKPAaMHCKHX YUYCHBIX He-
obxonumo otMeTuTh Tpyabl A.H. banmyp-
ku, JI.A. bekepckoii, B.I. bex, JL.K. Bo-
pounogoii, H.B. Boporunoii, JI.A. I'etman-
uesa, [1.T. T'ern, JILM. Jlonu, C.T. Kanp-
kanenko, M.II. Kyuepssenxo, H.1O. I1pu-
mBsl, O.B. Congarenko u np.

Hens crarbu. IIpoananusuposarh
Ne(UHNAINA KOCBEHHBIX HAJOTOB, OC-
HOBHBIE OCOOEHHOCTH KOCBEHHOTO Ha-
JIOTOOOJIOKEHNS, PACCMOTPETh BOIIPOC:
OTHOCHTCS JIM MOIUIMHA K MEePEYHI0 KOC-
BEHHBIX HAJO0IoB B YKpauHe?

N3noxkeHne 0CHOBHOTO MarepHaja
uccjenoBanns. B HayyHoil nureparype
00OCHOBBIBAIOTCSl  Pa3iIM4HbIe IePHHU-
UM KOCBeHHBIX HasoroB. B.I. bex ort-
MEUaeT, 4YTO «KOCBEHHBIMHU SIBIISIOTCS
HQJIOTH, YIUIQYMBAEMBIC W3 CTOMMOCTH
obopora (OpMaTIbHBIMU HAJIOTOILIATEITb-
IIMKaMH 32 CYET CPE/ICTB PealbHBIX IUIa-
TEJBIINKOB, O0YCIIOBIMBAIOT pa3pbiB Ha-
JIOTOBBIX OOSI3aHHOCTEH MEXTy HUMH M
YUHUTBIBAIOTCS B LIEHE PEaJIU3aLUM», «HA
CeroJiHs KOJIMYECTBO 3THX HAJIOIOB BECh-
Ma OrpaHu4eHo ((aKTHYECKH 3TO HaJor
Ha 100aBJICHHYIO CTOMMOCTb M aKIIN3HbIH
cOop (CerofHs TO HAJIOr), HO UMEHHO 3a
ux cyeT obecrieunBaeTcs OONbIIAS 4acTh
nocTymieHuid B Owomker. IIpu aToM o1
HQJIOTH SIBJIIOTCSl HAJOTaMHM Ha MOTpe-
omenuex [1, c. 137].

J1.0. I'erpmantes ompenensiet: «Koc-
BEHHBIC HAJIOTH — JTO aKLIU3HBIH HAJIOT,
HaJIOT Ha J00aBIEHHYIO CTOMMOCTH M
npyrue o0si3aTeNnbHbIe IUIATeXKH, B3UMae-
MbIE€ B COOTBETCTBUH C HOPMAaMH HAJIOrO-
BOTO 3aKOHOJATENbCTBA, BKIIIOYAIOTCS KaK
JNIEMEHT B LieHy ToBapa (pabot, yciyr),
npeycMaTpuBasl I0pUANYECKOe pasjielie-
HHE HOMHHAJIBHOTO M ()aKTHYECKOTO IU1a-
TEJBIUKOB, U OTPAaHUYUBAs TOTPEOIICHNE
TOBapoB (paboT, ycIyr) myTeM Hajloroo-
ONOXKEeHHST PAcXO0B TPEANPHTHIl TuIa-
TEJBIMUKOBY [2, c. 138].

W.A. 3onoteko xapakrepusyet: «Koc-
BEHHBIE HAJIOTH — JTO HAJOTH, 00BEKTOM

HaJIOrOOOJIOJKEHUsST  KOTOPBIX  SIBJIAIOTCS
XO3SIHCTBEHHBIE OIlEpalliK — MPOAXKaA TO-
BapoB, paboT, yCIIyT, UMIIOPT, SKCIOPT U
ap. Yx pasmep 1U1st OTAEIBHOTO IUIaTellb-
IIMKA MPSMO HE 3aBUCUT OT €ro J0XOJ0B.
KocBeHHbple HamoOru BBICTYMAIOT Ham0aB-
KOH K IIeHe TOBapoB (YCIyT) M yIjIaunuBa-
FOTCSl KOHEYHBIMH TTOTPEOHTEISIMH ITHUX
TOBapOB WJIM YCIYT [HAJOT HA N00aBICH-
Hyto cronmocts (H/IC), akun3Hslit HaJor,
nonumHa] [3, ¢. 67].

A.1O. Byupka: «KocBeHHbIe HasOTH —
HaJIOTH Ha TOBApbl M YCIYIH, YCTAHABIIH-
BaeMble B BUJIE HaJ0aBKM K LIEHE WJIM Ta-
pudy, yIiaunBaloTcs MOKyIaTeIsIMU IPH
MOKYIIKE TOBAPOB M IMOJYYCHUH YCIYT, a
B OIODKET BHOCATCS NPOJABLAMU HIN
perke MPOU3BOAUTENSIMH 3THX TOBAPOB U
yeayr» [4, c. 68].

C 5THX HayYHBIX MOJOKEHHNH OCHOB-
HBIMH KPHUTEPHSIMH OTHECCHHUSI HaJlOroB
K KOCBEHHBIM SBIISIETCS TO, 4TO: 1) OHH
YCTaHABIMBAIOTCS, KaK JJIEMEHT K IIeHE
peanuzanuy; 2) Npu ymiare Hajora ocy-
IIECTBIIACTCS Pa3pblB MEXAy (opMalib-
HBIM ¥ peaIbHbIM IUIATEeIIBIMKOM HAJIoTa.

AHanM3upys KOCBEHHBIE HAJIOTH,
MLII. KyuepsiBeHKO BbIJEISIET UX OCOOCH-
HOCTH, K KOTOPBIM OTHOCHT: 1) oTaeneHue
(hOpManbHOrO M PEabHOTO IUIATEINbIIH-
Ka; 2) KOCBCHHBIE HAJIOTH BXOJAT KaK dJIe-
MEHT K IICHE pealu3aIiu; 3) KOCBCHHBIE
Hanoru JuQdepeHIpyOT COCTaBIIAIO-
IIKE HAJIOTOBOTO J1oJira (4eM 0oJIbIie 000-
POT 1O peanu3anny, TeM OoJIbIIe HaJIoro-
BO€ 0053aTeNbCTBO U, COOTBETCTBEHHO,
Oosplie cymMma HajioroB); 4) oOBEeKTOM
HaJIOr0OOJIOKEHHSI BBICTYIAE€T CTOUMOCTh
000poTa; 5) 3aKoHOIATENbHOE 3aKperLie-
HHE OCHOBAHHMH IEpEeNIokKEeHMs Hajora ¢
(hopManbHOro Ha pEajbHOIO IUIATEITb-
muKa; 6) coueTaHue WHAWKATUBHOTO H
(haKTHYECKOTO CIIOCOOOB  OMpEIEIICHHS
o0ObekTa HaJIOro00NIOKeHUST U hopM B3U-
MaHus [5, c. 22].

KocBenHble HamoOrm SBISIFOTCS OC-
HOBHBIM  HCTOYHHKOM  (hOPMHPOBAHHS
noxonoB  TocymapcTBeHHOro — Oromxera
VYkpausbl. IMGHHO B 3TOM 3aKJIIO4aeTCst
ux (¢ucKaIbHOE 3Ha4YeHHe B obecrieye-
HUM  (UHAHCHPOBAHUS TOCYAAPCTBEH-
HBIX 3a1a4 ¥ QyHKuuid. C TOYKH 3peHHs
BBIMOJHEHUs]  (PUCKAIBHBIX  (DYHKIHIA
KOCBEHHbIE HaJoru S(pQeKTuBHee, yeM
IpsIMBIE, TOCKOJIBKY MX 0a3a HaJIoroooio-
JKeHUSI MEHEe UyBCTBHTEIIbHA K M3MEHE-
HUSIM 9KOHOMHUYECKOTO Pa3BHUTHSI CTPAHEI.
B VYkpanHe KOCBEHHBIE HAJOIM COCTaB-
JSIFOT 3HAYUTENBHYIO YacTh CPeAd Io-
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cTyrieHnd B [ocyqapcTBEeHHBIH OODKET
Vkpaunsl. Tak, nocryruienus HJIC (na-
JOT Ha JJ0OABICHHYIO CTOUMOCTB C TIPO-
MU3BEJICHHBIX B YKpauHE TOBapoB, paboT
U YCIIYI C BBE3CHHBIX Ha TEPPUTOPHIO
VYkpauHsl ToBapoB) B o0wmuii ponx Tocy-
napcTBeHHOTo Oroketa B 2014 cocrapmsi-
1 60,5% oT 00111 CyMMBI TOCTYTUICHUH
(41,2% B cBOTHOM OIOKETE), TOCTYILIE-
HUS akIu3HOro Hayiora — 8,3% ot o01iei
cyMMBbI noctyruiernit (5,6% B cBOJHOM
oromxkere) [6].

B Vkpamne cymiectByloT mpobie-
MBI 110 OIIPENCNICHUIO HCYEPIIbIBAIOLIIE-
ro HepedHs] KOCBEHHbBIX HaJloroB. 3aKo-
HOZIATEJIHOTO  OIPE/ICJICHUS.  MOHSTHS
«KOCBEHHBII HAJOr» HE YCTaHOBIICHO.
B Hanorosom kofekce YKpauHbI KIacCU-
(uKarys HAJIOrOB U COOPOB OCYIICCTBIIS-
€TCS TI0 KPUTEPHIO KOMITETCHIINH OpTaHa
TOCyAapCTBEHHOM BIIACTH, KOTOPBIA HX
ycraHaBnuBaeT. 1 o taHHOMY KpHUTEpHIO
WX pa3/ieNsioT: Ha 00IIerocy1apCcTBeHHbIE
U MECTHBIE.

Hanoroeim  kozexkcoM — YkpauHbl
YCTaHOBJIEHO JIBa BHUJIa KOCBEHHbBIX Ha-
JIOTOB, BXOJSAIINX B HAJOTOBYIO CHCTEMY
YKpauHbl: HAJIOT Ha J100AaBICHHYIO CTOU-
MOCTh M aKUU3HbIM Hanor. B Hamorosom
KOZIeKCe YKpPauHbI, KPOME YK€ YKa3aHHBIX
HAJIOTOB Ha JI00aBJICHHYIO CTOMMOCTb
W aKIU3HOTO, HET MPSIMOTO yKa3aHUs Ha
TO, YTO €CTh U APYTHEe KOCBEHHBIE HAJIOTH
[7]. Ha crpaHunax Hay4HOW JIMTEpaTyphl
AKTHBHO BBICKA3bIBACTCSI MHEHHE O TOM,
YTO BUJIOM KOCBEHHBIX HAJIOTOB SIBIISETCS
nouuiiHa [3].

Tak e ecTb HaydHble ITO3MIHU
[2, c. 137], yTo 1o cBOE# MPaBOBOM MPH-
pozie MOTYT KJIacCU(MIMPOBATHCS, Kak
KOCBEHHBIC HAJIOTH — HEKOTOphIe pas-
HOBUJIHOCTH cOopa Ha o00s3aTelIbHOE
TOCYIapCTBEHHOE MEHCHOHHOE CTpaxo-
BaHUE, 00BEKTOM HAJIOTOO00IOKEHHUS KO-
TOPBIX SIBIISIETCS CTOMMOCTD TIepeJaHHBIX
FOBEJIMPHBIX H3IENUil U3 30510Ta (Kpome
o0pyJalbHBIX KOJIEI[), TUIaTHHBI M Jpa-
TOLICHHBIX KaMHEH Ha KIelMeHHe ro-
CYAAapCTBEHHBIM IIPOOMPHBIM  KJIEHMOM
B Ka3eHHbIE MNPEANPUSATHS HPOOUPHOrO
KOHTPOJIS;  CTOMMOCTb ~ HEJIBHIKMMOTO
HMMYILECTBA, YKa3aHHAas B JIOIOBOpE KyII-
JM—TIPOJIA)KH TAKOTO HMMYIIECTBA; CTOU-
MOCTh JIFOOBIX YCIIYI' COTOBOW IOJIBHIK-
HOW CBSI3W, YIUIQUCHHAs! MOTPEOHTEIIMHI
9THX yCIyT OIepaTopy MpeaoCTaBIsIEMbIX
YCIIYT; CTOMMOCTB JIETKOBOTO aBTOMOOH-
JIs1, TIOPSIIOK HAYUCIICHUS! M YIUIaThl KO-
TOPBIX perynupyercst 3aKOHOM YKpauHbI
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«O cbope Ha o0s3arenbHOE TOCYnIAp-
CTBEHHOE NEHCHOHHOE CTPaXOBAHHE» OT
26.06.1997 Ne 400/97-BP [8].

Jlnst omnpenieneHust — «OTHOCUTCS JIH
MONLIMHA K MEPEYHI0 KOCBEHHBIX HAJIO-
roB B YKpauHe?», IpoaHaIH3UpyeM HaH-
HBI BONPOC C MMO3ULKUNA COOTHOLIEHUS
Hajora, cOopa, MONUIMHEI U 00paTUMCsI
Kk Mmarepuanam uccnenosannii JL.K. Bo-
poroBa [15], M.II. KyuepsBenko [5],
H.IO. Ipumser [13], A.A. T'ermannesa
[2; 10], M.I1. Bumaoemnkoro [12].

M.II.  KyuepsiBeHKO  aKLEHTHPYET
BHHMaHHE, YTO «pa3rpaHUuCHUE HAJIOTOB,
cOOpOB, TIaTexe ABISIETCS HE UCKITIOUH-
TEJIbHO TEOPETUYECKO mpobiemMoil, HO
U B 3HAYUTEIBHOM CTENeHH MpoOieMoit
TIPAKTUKI» [5].

B HanoroBom konekce YkpauHbl B
cTatbe 6 OMpEETIeHO MOHATHE HAJIoTa 1
cOopa. Hammorom siBnsieTcst 00s13aTebHBIH,
0e3yCIIOBHBIN IIIATE)K B COOTBETCTBYIO-
i OFO/KET, B3UMACTCSI C IUTATEIIBIHKOB
HAaJIOra B COOTBETCTBHU ¢ HacTosimuM Ko-
nekcoM [7]. CoopoM (IuiaToid, B3HOCOM)
SIBJIETCS 00A3aTeNIbHBIN IUIAaTeX B COOT-
BETCTBYIOLIHI OIO/KET, KOTOPBI B3MMa-
eTcs C IIIaTeNbIIUKOB COOPOB C YCIIOBUEM
MOJNYYCHUsT UMHU CHELUAIbHON BBITOJIbI,
B TOM YHCIIE€ B PE3yIbTaTe COBEPIICHUS
B TIOJIb3Y TAKHX JIUI] TOCYIAPCTBEHHBIMHI
opraHaMH, OpraHaMH MECTHOTO CaMo-
YTIpaBIeHNs, HHBIMH YIIOJTHOMOYEHHBIMHI
OopraHaMH U JIMIIaMH IOPUINYECKU 3HAYH-
MBIX JICHCTBUH.

M.II. KyuepsiBeHKO ompeaessieT, 4yTo
HAJIOT Npe/CTaBiseT coboil hopmy mnpu-
HYIUTEILHOTO OTYYX/ICHUS PE3yJIbTaToB
NIeATEeIbHOCTH CyOBEKTOB, KOTOpBIE pea-
JIM3YIOT CBOIO HAJIOTOBYIO OOSI3aHHOCTh, U
Ha OCHOBAaHMHU 3aKOHA (WJIM aKTa OpraHa
MECTHOTO CAMOYIIPABJICHUs) BHOCUTCS B
OIOMKET COOTBETCTBYIONIETO YPOBHS (MM
mesieBoi (OHI) W BBICTYMAeT Kak 00s-
3aTeNbHbIA, O€3yCIOBHBIN, HEIEIeBOH,
OecrutaTHBIN, 0€3BO3BPATHBIN JICHEIKHBIH
mratexx. OH aKIeHTHPYeT BHUMaHUE, YTO
neiictByromas penakius Haorosoro ko-
Jiexkca YKpauHbI 3aKpeIUIseT TPU PUHIIHU-
MTHAJIBbHBIX YEPThI, KOTOPBIC, 10 MHEHHIO
3aKOHOJATENs, JOJDKHBI XapaKTepH30BaTh
UCKIIIOYMTEIbHO Hajor K Takum yepram
OTHOCHTCSI €ro o00s3aTe’IbHOCTh, 0e3yc-
JIOBHOCTH U ITOCTYIUIEHUSI B COOTBETCTBY-
o Oromxer [14].

[Tommmaa otHecena HamoroBsiM ko-
JIEKCOM YKpauHBI K OOLIerocynapCTBEH-
HBIM Hajoram, B crarbe 9.2 KoToporo
OTIpe/IeNICHO, YTO OTHOIICHNSI, CBSI3aHHbBIE

C YCTAHOBJICHUEM M B3MMaHHEM IOIUIU-
HBI, PETYIUPYIOTCS TaMOXKEHHBIM 3aKO-
HopatenbcTBOM. B TamoxeHHOM Konek-
ce YkpauHbl B cTatbe 271 ycTaHOBICHO
OIpe/ieSieHNE TIONUTHHBI, KaK 0O0Ierocy-
JTApCTBEHHOTO HAJIOTa, YCTAHOBICHHOTO
HanoroBelM komekcoM YKpauHbl U Ha-
crosimuM  Komexcom, KOTOpBINT HadMCIIs-
€TCSl U YIUTAYMBACTCS B COOTBETCTBHH C
HactosimuM Konekcom, 3akoHamu Ykpa-
WHBl ¥ MEXIYHApOJHBIMH JIOTOBOPAMH,
comlacue Ha 00s3aTeNbHOCTh KOTOPBIX
npenocrasieHa BepxosHoil Pajgoit Ykpa-
uHsbI [9].

M.II. KyuepsiBeHKO OTMEYaeT, 4YTO
Bps JIN €CTh OE€3yC/IOBHBIC OCHOBAHHS
paccMarpuBarh JIHOObIC TONIUIMHBI, Kak
pPa3HOBUAHOCTh Hajora, a TeM Ooee
BKJIIOYaTh B KOCBCHHBIE HAJOTU ITOILIN-
HY, B3UMaeMyIo TP TepeMeIleHIN TOBa-
POB Yepe3 TaMOXKEHHYIO TpaHHUIy YKpa-
uHBL. ABTOp OoOpariaeT BHUMaHUe Ha TO,
YTO CJEIyeT TOBOPUTh O KOMIUIEKCHOM
XapakTepe HaJOroBO-IPaBOBOrO M Ta-
MOXKCHHO-IIPAaBOBOIO  PETYJIMPOBAaHUS B
KOHCTPYKILMH TOIIINHBI, U CUUTACT, YTO
«IIOLIIMHA, KOTOpast BKIIIOYAETCS B Iepe-
YeHb HAJIOTOB M cOOpOB (00s3aTeNbHBIX
myaTexeil), IMeeT, TeM He MEHee, CIIell-
nduyeckoe 3HAYCHHE, YYHUTHIBAIOIICE
MMEHHO BHEUTHEIKOHOMHYECKHH AacIeKT
B PETYINPOBAHMH JAHHOTO IIJIaTeka. JTO
1 00yCIIOBIMBAET BBIJICJICHHE €T0 B OCO-
Oyro kateropuro» [5, c. 29].

Taxoke He pazaersieT MHEHHE YIeHBIX,
KOTOpbI€ KBAJIM(DUIMPYIOT MOIUINHY, KaK
kocBeHHbIH Haor, JI.A. T'ermaneB. OH ak-
LEHTHPYET BHUMAHUE, YTO JOTOIHUTEIb-
Has LeJb MOLUINHBI, B3UMAEMOMH MpH Iie-
peceueHnH TOCyIapCTBEHHOM I'PaHUIbl —
3aIlUTa BHYTPEHHETO PhIHKA U PETYIHPO-
BaHHE BHEIIIHEH TOPTrOBIIM TOBApaMH [2, C.
138; 10].

H.M. XumuueBa paccMaTpuBaeT IO-
[UIMHY, B OTIMYHE OT HaJOTOB, KOTOPHIE
SIBJISTIOTCSL WHJIMBUIyalbHO O€3BO3ME3I-
HBIMH IDIaTeKaMH, KaK IUIaTeX, CBS3aH-
HBIIl C MOJyYeHHEM KOHKPETHBIM JIMIIOM
[paBa  MOJIb30BAHUS  OIPEAEICHHBIMU
Onaramu, KacarolMMHUCS MepeMeleHHs
TOBapOB Yepe3 TAMOKEHHYIO T'DaHUILY
[11,c. 189].

Heo0XoquMo akIeHTHpOBaTh BHUMa-
HUE, YTO HEOOXOAMMOCTD YIIIAThI TONIUIN-
HBI BO3HUKAET B CBSA3H C NEPEMEIICHUEM
TOBApOB UeEpe3 TAMOXKCHHYIO TPaHHILY
Vkpaunsl. OtcyrcTBue (pakTa Iepeme-
[IEHUS] TOBAapOB Yepe3 TAMOXKEHHYIO Ipa-
HUIy YKpawHBI HCKIIIOYAEeT B3BICKAHUS

TAKOro 00s3aTe]bHOro IuIaTexka. Takum
00pa3oM, yruiata MoUUTHHBI 00yCIIOBIEHA
BCTYIUICHHEM JIMLA B TAMOXKEHHO-IIPaBO-
BbIC OTHOILICHUS, BO3HUKAIOLIHE I10 TI0BO-
Iy TIepeMelIeHUs] TOBAapOB Yepe3 TaMo-
JKEeHHYIO TPAHUILY YKpPaWHBL.

B.M. BumHoBenkuii onpeaesset, 4To
«TIONIUTMHA OTHOCHUTCSI K 00SI3aTeTbHBIM
IUTaTeXaM M UMEeT psii XapaKTepHCTHK,
KOTOPBIE SIBIISIFOTCSI OOIIMMHE | JUTSI HAJIO-
ra, u Juist coopa. Bmecre ¢ Tem monumHa
XapaKTepU3yeTcsi TAKUMU YepTaMH, KOTO-
pble HE MPUCYILIH JAPYTHM 00s3aTeIbHbIM
[UIaTeKaM, 4YTO T[I03BOJSIET BBIACIUTH
€ro B Ka4eCTBE CaMOCTOSATEIBHOIO BHIA
00s13aTeNbHbIX [UIATEKEH, 3aHUMAET Mpo-
MEKYTOYHOE 3BEHO MEXIY HAJOraMHu H
coopamm» [12, c. 41].

[TorunHa Kak 00s3aTeIbHBIN TJIATEK,
HaJlelleHa BCEMHU IMPHU3HAKaMHU TOCIIeIHe-
T0, 4TO COMMAKACT €€ C HAJIOTOM M cO0pOoM.
ITo muenuto H.FO. Ilpumssel, nommHa
BKJITIOYaeT: 1) 00s3aTebHOCTD IUIaTeXka;
2) 3akoHozjaresnbHas Qopma yCTaHOB-
ku; 3) TBepaO (DPUKCHUPOBAHHBIN pa3mep
iarexxa; 4) yriara riarexa B CPOKH,
3aKpeIUICHHbIE B HOPMAaTHBHOM aKTe;
5) 3aKkperuieHue B HOPMaTUBHOM aKTe Ta-
KHX 2JIEMEHTOB, KaK IUIATEIbIINK H 00b-
eKT IIaTeska; 0) peryispHOCTb HOBTOpe-
HHS IJIaTeXKa B JIOXO/HOI 4acTu OrofKeTa
WJIA HHOTO TOCYapCTBEHHOTO JIEHEKHOTO
(doHza; 7) 3T0 MIaTex B AeHEKHOU (op-
Me; 8) 9T0 0E33KBUBAJICHTHBIN ILIATEXK;
9) mist TUTaTeNbIIMKa — 3TO OEe3BO3BpaT-
HBeIH Tarex; 10) myOnmuuHbBIi Xapakrep
marexa [13, c. 48-49].

[Mpoananu3upoBaB  XapaKTEPUCTHKU
MOLUINHBI, aBTOPOM CJEJaH BBIBOJ, YTO
OHa HE MOXET OBbITh OTHECEHA K Iepedy-
HIO KOCBEHHBIX HAJIOTOB IO CJICYIOIIHM
nprauHaM: 1) monuimHa B OTAMYHE OT Ha-
JIOTOB YIUTAUMBAETCSI TPH HACTYIUICHUU
ONpENEICHHBIX JEHCTBUM, CBSI3aHHBIX
C TIepeMenIeHneM TOBAapOB Yepe3 Tamo-
JKEHHYIO TPaHUIy YKpawWHBbI; 2) MONUIU-
Ha — JTO WHAWBHAYallbHO O€3BO3ME3NI-
HBIIl TIIaTeX, CBSA3AHHBIA C IOTyYeHHEM
KOHKPETHBIM JIMLIOM IIpaBa I10JIb30BaHHs
OIpe/IeNICHHBIMU OlaraMu — Tepemelne-
HHEM TOBapOB 4Yepe3 TAMOKEHHYIO Ipa-
HUIly; 3) omiaTa MOUUIMHBI HOCUT HE Iie-
puoanuecKkuil (He CUCTEMHBIN) XapakTep,
a B 3aBHCHMOCTH OT ()aKTOB IepeceyeHHs
TOBAapOB dYepe3 TAMOKEHHYIO TPaHHILY,
B TO XK€ BPEMS HAJOTH XapaKTepU3YIOT-
Csl  ONpEACIEHHOH TepPHOIMIHOCTHIO;
4) XapakTepoM J10/ra — HOIUIMHA SABIIS-
eTCst 00sI3aTeNTbHBIM TUIaTeX0M, HO yIUIa-



YUBAETCS TOJIBKO PU HACTYIUICHUH OIIpe-
JIETICHHBIX JeHCTBUN, HACTYIAIOIIUX HPH
MepeMelIeHNH TOBApOB Yepe3 TaMOXKEH-
HYIO TPAHUIly YKpauHBI.

H.IO. IlpumBa ompenenser «c6op,
Kak 00si3aTeNbHbIC IUIATEeXKHM, yIUladuBa-
eMbIC FOPHIMYCCKUMH U (DU3HYECKUMHU
JUIaMHU 32 COBEPIICHHE YIIOTHOMOYEH-
HBIMH TOCYZapCTBOM OpTraHaMH, OpraHa-
MH MECTHOTO CaMOYTIPABICHUSI, UX JIOJIK-
HOCTHBIMH JIUIIAMHU JAEHCTBHH, UMEIOIINX
IOpPU/INYECKOe 3HAYCHUE, WM 3a ITIPeso-
CTABJICHUE IUIATEJIBIIUKY CHELUAIbHBIX
NpaB, BblAAYy pa3pelIeHHid, JUIECH3HH, a
TaKKe s obecriedeHue (QyHKIIUOHHPO-
BaHUS CHUCTEMBl T'OCYJapCTBEHHOIO ITICH-
CHOHHOTO CTPAaxOBaHMUS, MOIIECPKKU CO-
LUaIbHOI cdepbl pa3BUTHS TOCYIapCTBa
[13]. Ucxons u3 rmaBHO# (yHKIMHU cOOpa,
a IMEHHO obecrnieyenne QyHKIIMOHHPOBa-
HUSI CUCTEMBI TOCYIapCTBEHHOTO IMEHCH-
OHHOTO CTPaXOBaHWUs, IOICPKKU COLH-
aJBbHOU c(ephl pa3BUTHS TOCYIapcTBa, a
TAKKE JIPyTHX €r0 OCHOBHBIX IIPU3HAKOB,
OH OTJIMYAETCS OT HAJIOTOB IO CIEIYIO-
MM TIPUYMHAM: 1) HaJIOTH — 3TO, PEXIe
BCEro, 0e3yCIIOBHbIC U HELIEJIeBbIE TLIaTe-
JKH, COOPBI — 3TO LeJIeBbIC OCTYIUICHHUS,
OHHU HEOOXOIUMBI JUIs (hMHAHCHPOBAHHS
(DYHKIMOHMPOBAHHS CHCTEMBI TOCYIap-
CTBEHHOTO IICHCHOHHOTO CTPaXOBaHUS;
2) HaIoOTH, B OCHOBHOM, IOCTYIAalOT B
OIO/DKETHI, Torga Kak yKa3aHHBIE pas-
HOBHIHOCTH YKa3aHHOTO cOopa TOCTy-
naroT B [leHCHOHHBIN W apyrHe (OHBL
3) KOHTpOJIb 3a YIUIATON IMOUUIMH U Ha-
JIOrOB BO3JIAracTCsi Ha pa3jIMuHbIe ToCy-
JTapCTBEHHbIE OpraHbl; 4) cOOp B oT/nYMe
OT HAJIOTOB MOXXET OBITh MOBOPOTHBIM;
5) cOop sBISETCS YCIOBHBIM B OTIMYHE
OT HAJlOrOB M CHPABJIAETCS IPU HACTY-
IUIEHUH OIpE/EIeHHbIX AeiicTBuil (yruia-
YUBAEMBIC B CBS3H C YCIIyTOH, IPET0CTaB-
JICHHOW TUTATENBIINKY TOCYIapCTBEHHBIM
YUpeXk/IeHHEeM, KOTOpO€ peayu3yeT To-
CyIapCTBEHHO-BIIACTHBIE  TTOJIHOMOYUSI);
6) HayoTy TpUCYI 00N XapakTep, cOo-
Py — Pa3oBbIi XapakTep IpH yIuiaTe 3a
COBEpILCHUE JICHCTBUH, NMEIOIUX IOpH-
JMYecKoe 3HadeHue; 7) cOop xapakTepu-
3yeTcsl ONpe/ieIeHHOH J00pPOBOIBHOCTHIO
ero neiictBuit (00s3aHHOCTH BO3HHMKAET
NpU HACTYIUICHUH ONpEENCHHbIX k-
CTBUI — COBEpLICHUE IOPUANUECKUX JIEH-
cTBUi); 8) cOOpPBI SABISIOTCS PAa30BBIMU,
HAJIOTH XapaKTepU3YIOTCS ONpeIeIeHHOMN
MIEPUOANTHOCTEIO.

Takum 00pazom, B OTJIMYHME OT HAJIOTOB,
cOOpBI 1 TIONUIMHBI UMEIOT WHIVBHyallb-

HBIH XapakTep, UM BCET/a IPUCYIIH CIELH-
aJIbHBIE XapaKTEPUCTHUKH, XapaKTePHbIE IS
JIAHHOTO IUIaTeka. Y HUX €CTh TAKKe U 00-
IIM€ YePThL: OHU SBJISIOTCS 00S3aTeIbHBIMU
iarexamMu  (OTPEACTIeHHBIX  eWCTBUH),
OHHM SIBJISIOTCS JTOOPOBOJIBHBIMH TLIATEa-
MH, TIEPUOJMIHOCTD MX YIUIaThl HOCHT HE
CHCTEMHBII XapakTep, OHW UMEIOT yCIIOB-
HBIM XapakTep: B3UMAIOTCS TIPH HACTYyIUIe-
HHUHU OIIpENIeJICHHBIX JCHCTBHUI (Iepecede-
HFE TOBapOB TAMOYKEHHOH TPAaHUIIBI, COBEP-
IICHNE IOPHITIECKHX JISUCTBHN).
BeiBoabl.  AHamuzupys
JIO)KEHHOE, MOXKEM  OINpPEJeNUTh, YTO
MOUIIMHA HE BKIIOYAETCSl B IEpeueHb
KOCBEHHBbIX Hajoros. KocBeHHble Haio-
T — 3TO HAJIOTH, KOTOPBIE OMPEJCNICHbI
HopMmamu Hanorosoro xoxekca YKpauHsbI:
HaJIOT Ha 100aBICHHYIO CTONMOCTH H aK-
[IU3HBIN HAJIOT.
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MEJIMAIIMS KAK MEXAHW3M B3AMMOJIENICTBUSI TOCYIAPCTBA
1 TPAJKJAHCKOT'O OBLIECTBA B YCJIOBUSIX ITTOBAJIN3ALIMHT

Aauna BOPTHUKOBA,
couckarelnb kadeapsl 00IIenPaBOBBIX AUCIIUIUINH
XapbKOBCKOTO HAllMOHAJIBHOTO YHUBEPCUTETA BHYTPEHHUX JIEJT

Summary
Theoretical study of possibility of introducing mediation in relations between state and civil society article. The need to find
innovative approaches to addressing various issues that are equally important for both public and private sector of society are grounded.
With this purpose, on background of reform of national legislation in sphere of management, overcoming corruption, implementation
of impartial justice and to ensure adequate legal aid was offered as a mediation procedure for settlement of disputes by consensus. Is
proved that civil society and state (or more have government) as equal partners in formation of an effective management system that
generates political stability and thus acts to ensuring social stability.
Key words: mediation, civil society, government, state, democracy.

AHHOTaNUA

B crarbe npoBOAMTCS TEOPETUUECKOE HCCIIE0BAHUE BO3MOKHOCTH BHEIPEHUS! IPOLIEYPhI MEANAIMU BO B3aUMOOTHOIIICHHS TO-
CylapcTBa ¢ TpakJaHCKUM 001ecTBOM. OOOCHOBBIBAETCSI HEOOXOAUMOCTh TTOMCKA WHHOBAIMOHHBIX MOJIXOJ0B K PEIICHUIO PA3IINy-
HBIX BOIPOCOB, KOTOPBIE OJMHAKOBO 3HAYUMBI KaK JJIsl MyOIHYHOr0, TaK U JIJIsl YaCTHOTO CEKTOpa KH3HEACATSILHOCTH OOIECTBA.
WmenHo ¢ 3Toif 1enbio Ha oHe pedopMUpOBaHKs HAIMOHAIFHOTO 3aKOHOJATENILCTBA B Chepe YIpaBIICHHs, TIPEOIOJICHUS TIPOsIBIIE-
HUSL KOPPYIIIINH, OCYIIECTBICHUS OECITPUCTPACTHOTO MPABOCYIUS M 00CCIICUCHHUS HaIIeKaIIel TPaBOBOW MTOMOIIM ObLITA TIPEIIOKE-
Ha MeJIuanus, KaK Mpoleaypa yperyJIupoBaHus CIOPOB MyTeM JOCTHKEHHs KOHCceHcyca. JJoka3aHo, 4To Tpa)IaHCKOe OOILIeCTBO 1
TOCYIapCTBO BBICTYIAIOT PABHOIIPABHBIMU ITapTHEPaMy B (POPMUPOBAHUH dPPEKTUBHOI CHCTEMBI YIIPaBICHUs, KOTOpasi OPMUPYET

TTOJIUTUYECKYIO CTA0MIBHOCTD M, COOTBETCTBEHHO, BBICTYIIAET YCIOBHEM 00ECIIEUCHHS OOIECTBEHHOH CTaOMIIBHOCTH.
KuroueBble ciioBa: Meuanys, rpak1aHCcKoe 00IECTBO, BIACTh, TOCYIapCTBO, IEMOKPATHSI.

HOCTaHOBKa npodiaembl. OTHUM
13 BOXKHBIX 1I1ar0B MO COBEPLIEH-
CTBOBAHMIO TPABOBOW CHUCTEMBI Tocynap-
CTBa MOXXHO Ha3BaTh 3aKOHOJATENILHOEC
3aKpervieHue Menanuu. B nemokparnye-
CKOM OOIIECTBE ODKHBI (DYHKIIHOHHPO-
BaTh CTPYKTYPbI, KOTOPHIC BHIITOJIHSIIN ObI
POJb MOCPEIHIYECTBA MEXTY IpaxJaHa-
MH, COLUAIBHBIMH TPYIIIIAMH ¥ TOCYIap-
ctBoM. COBOKYNHOCTb (PyHKIIMOHUPYIO-
KX OOIIECTBEHHBIX OpraHU3allnii, MOJH-
TUYECKMX NApTHH HE O3HA4YaeT HaJudue
B CTpaHE JIEMOKpPAaTHH M T'PaXIAAHCKOIO
obmectBa. [M1aBHOE, 4TOOBI OHU BBITION-
Hs QyHKLMIO Menuanuu. Eciu sxe oHu
€e He BBIIOJIHSIOT, TO BPsJL JIM OOIECTBO
MOXXET Ha3bIBaThCs IPakJaHCKUM. Menu-
auys — BaKHEUINNMU KpUTCPUN Pa3BUTHUSL
JIEMOKPATHH.

OIHMM U3 TaKHX BOIPOCOB SIBJISCTCS
3¢ PEeKTUBHOE peryIHpoBaHHE pa3pere-
HUSI CIIOPOB U KOH(JIMKTOB B Pa3IMYHBIX
chepax obOmecTBeHHOH >xm3HU. Tpaau-
LIHOHHBIM CIIOCOOOM pEIIEHHs TaKHX
npobiem ObuT M octaercs cyd. OOmmit
KOHTEKCT ~ MOIIHBIX  TOCYIapCTBEHHO-
MIPaBOBBIX pe(opM B YKpauHE BbI3BIBACT
HEO0OXOMMOCTb IMOUCKAa HHHOBALIMOHHBIX
MOZIXO/I0OB K PELICHHUIO PA3IMYHBIX BO-
MIPOCOB, KOTOPbIE OJWHAKOBO 3HAYUMBI
Kax Juisi yOJIMYHOTO0, TaK ¥ JJIsl YaCTHOTO
CEKTOpa JKU3HEIEATEIFHOCTH O0IIeCTBa.
Wwmenno ¢ stoit nensio Ha (ore pedop-

MHUPOBaHUS HAIMOHAJIBLHOTO 3aKOHOJa-
TENbCTBA B cepe ympaBieHHs, MPeoso-
JICHUS TTPOSIBIICHUS] KOPPYIIIHH, OCYIIECT-
BJICHUSI OECHPUCTPACTHOTO IIPABOCYIHS
u obecriedeHns] HajIexalleil MmpaBoBoOit
rmoMouIy, ObUIa MpeUIoKeHa MeTuanus,
KaK IMpOIeypa yperyinpoBaHusi CIIOPOB
MyTEM JIOCTHIKSHHUS] KOHCEHCYCa.

AKTyaJIbHOCTh TeMbI HCCJIeI0OBa-
HHSl TIOATBEPKAACTCS CTEICHBIO HEpac-
KpPBITOCTH TEMBl — B HACTOAIICE BPEMsI
MPAaKTHYECKU HET HU OXHOU (pyHIaMEH-
TalbHOW pPabOThI, TOCBSIICHHOW BHE-
JIPEHUIO TPOLEAYPHl MEIHAIlH MEXTy
TPOXIAHUHOM H TOCYIapCTBOM B JIAIE
€ro OpraHoB.

HecmoTpsi Ha 3HaAYMTENFHOE KOJH-
4ecTBO padoT MO JaHHOW mpoldieme, Cy-
IIECTBOBAHNE HOBEHIIMX KOHLICTLUNA U
MOAXOI0B K MOHWMAHHUIO TPaXKIAHCKOTO
00I11ecTBa, MPOrHO3UPOBAHKUE €r0 PO
B TpOIECCE CTAHOBICHUS JEMOKpaTh-
YECKOT0 MPAaBOBOTO TOCYAAPCTBA W JIaXKE
WHOTIIa PACCMOTPEHHS €0, KaK OJTHOTO U3
ycIoBHil obecriedeHust CTabMIBHOTO pas-
BuTHs obmiectBa. OHO NPaKTUYECKH He
paccmarpuBaeTcs, Kak MEXaHU3M, C I0-
MOIIBIO KOTOPOTO MOYKHO JIOTOBOPUTHCS C
TOCYJapCTBOM.

K anammsy ¢enomena Bmactu oOpa-
LaJIUCh MHOTHE (PHUIOCO(MBI, COLHOIOTH
U TOJUTHYECKUE MBICIUTEId C MHPO-
BBIM HMEHEM, B TOM 4mcie: X. APEeHIT,

b. Beppu, M. Bebep, D. 'mnnenc, P. lans,
X. Jlaccyamiom, C. Jlstoke, K. Mapkc,
Y. Meppuam, T. Ilapconc, b. Pacceun,
J1. Pour, M. ®yko u np. Cpean ykpauH-
CKHX yYeHBIX, B paboTax KOTOPBIX pac-
cMarpuBaeTcsi HpoOlieMaTHKa TpakaaH-
CKOT'0 00IIecTBa, MPEX/Ie BCEro, Ha30BEM
B. Aungpymenxo, B. bexa, E. brictpun-
koro, C. bonmapenko, C. bopucioka,
B. BapuBmguna, A. lankuna, I. Topak,
E. I'ypenko, 4. Jlamkesuua, M. /loBryHs,
T. JeiuakuBckoro. Bompocsl BHenpe-
HUSL TPOLEAYPHl MEJUALUH  H3YJalH
JI. Bapnauenko, O. benmunckas, O. T'ofiko,
P. Kosainb, O. JIbicenko, T. IToakoBeHKO,
M. Mamwny, 1. HlamymkamBuiig.

eabio u 3aga4eil cTaTbu SIBISIETCS
HCCIIeIOBAaHHE BO3MOXXHOCTH BHEIPEHHS
B YKpauHe MpOLeIypbl MEIUAlUU B OT-
HOIICHUSIX TOCYIapCTBA W Tpa)KIaHHUHA.
O60cHOBaHKE TONOKEHUSI O TOM, YTO rO-
CYIapCTBO U TPaXKIAHCKOE OOIIECTBO SIB-
JISTFOTCSL PABHOINIPABHBIMU TTOJICUCTEMaMHU
o0mieit cucTeMbl OOIECTBEHHOTO Pa3BH-
THSI, KOTOPBIC B IIporiecce d3PPEKTHBHOTO
B3aUMOJICHCTBHUS CTpEeMsTCS K obecriede-
HUIO OOIIECTBEHHOW CTAOUIBHOCTH.

HoBwnzHa paboThI 3aKiII04aeTCs B TOM,
YTO B JaHHOW paboTe cjenaHa MOMbITKA
00OCHOBaHMsI, YTO CHCTeMa Trocyaap-
CTBEHHOMW BJIACTH JIOJDKHA MPEBPATHTHCS
B COIO3HUKA TPaXKIaHCKOTO O0OIIecTBa,
CBOMMH pEIICHUSIMHU U JecTBUIMU (Hop-
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MHUPOBAaTh ¥ COBEPUICHCTBOBATH €r0, CO3-
aB s ceOsl IEMCTBUTENHLHO CHUILHOIO
COLIMAIILHOTO MapTHEPa U OMIIOHEHTA.

[lpy HamucaHuu cTaTbu OBUTH HC-
MOJIb30BaHbI THOCEOJIOTUUECKUE MPUH-
LUIIBI, KOTOPBIC HAXOAT CBOE IIEIOCTHOE
BBIPAKCHUE B METOJIEC CXOXKICHHUS OT ab-
CTPAKTHOTO K KOHKPETHOMY, SIBIISTFOTCSI
METOOJIOTHYECKON OCHOBOW HCCIIENIO-
BaHMS BJIACTH T'PaXKJAHCKOTO OOIIecTBa,
KaK IOJCHUCTEMBI IEJIOT0 — COIHAIBHOTO
opraHu3Ma CTpaHbl; MOP(OIOTHUECKHUI
aHaJIM3; OHTOJIOTMYECKUIl aHa M3 BHY-
TPEHHUX M BHELIHUX CBSI3el IPaIaHCKO-
ro obmiecTBa; PyHKIMOHAIBHBII aHATH3.

H3n0:xeHne 0CHOBHOIO MaTepuaJa.
I'paxknanckoe 0OIIECTBO M TOCYAapCTBO
BBICTYIAIOT ~PABHOMPABHBIMU  MapTHE-
pamMu B opmupoBaHHH SPPEKTUBHOIL
CHUCTEMBI YIpaBIeHHS, KOTopas (Gopmu-
pyeT MOJIMTHYECKYI0 CTaOMIBHOCTH H,
COOTBETCTBEHHO, BBICTYIIACT YCIOBHEM
obOecrieueHust 00IIEeCTBEHHON CTa0UIBbHO-
cti. OCHOBHBIM CyOBEKTOM 00€CTIeUeHHS
0OIIECTBEHHOW CTaOWJIBHOCTH  BBICTY-
MaeT TOCyAapCTBO, NMPUYEM JOCTHKEHHUE
CTaOMIIBHOCTH BO3MOXKHO TOJBKO TP
HEMOCPE/JICTBEHHOM YYaCTHU B POLECCEe
rOCYIapCTBEHHOTO YITPABICHUsI TPasKIaH-
CKOTO O0IIecTBa, HECMOTPS HAa TO, YTO
Oy/ly4d MHTEIUICKTYaJbHBIM OIIIOHEHTOM
rocyaapcTBa, kak ormedaer E. 3axapos,
TpakJaHCKOE OOIIECTBO 3acTaBIIseT ee
OpPHEHTHPOBATHCS HA OOIIECTBEHHBIE WH-
Tepechl, OOIIECTBEHHOE MHEHHE B IVIaB-
HBIX acIleKTaX BHYTPEHHEHl W BHEIIHEH
rOCYJapCTBEHHOH TOJUTHKH. BBITOIHSIS
3alUTHBIE (YHKIMH, TPaKIaHCKoe 00-
[IECTBO JENIaeT OOBEKTOM COBMECTHOIO
BHUMAaHUsI M aHAJIM3a HAPYLICHUS IMPaB
YeroBeKa M BOCCTAHABIMBAET CIpPaBe[l-
JUBOCTh WJIM CBOIMT 3TH HAPYIICHHS K
MHUHHMYMY [3, c. 15].

Wrak, rpaxkmaHckoe OOIIECTBO, BBI-
JBHUTasi TpeOOBAHMUS K BIACTH U TPOTHUBO-
JICHCTBYsI ee IEeUCTBUSIM, KOTOPbIE HE CO-
OTBETCTBYIOT O)KHJIAHUSIM, MOJITAIKHBACT
TOCYJapCTBEHHYIO BJIaCThb K BBIPaOOTKe
U IPUHATHUIO SIMHO MPAaBUIBHBIX YIpPaB-
JICHYECKHUX pEIICHH, TO eCThb, (aKTuie-
CKH CO3/1aeT HJICaNbHYI0 MOJENb Pa3Bu-
TUsL rocynapcTBeHHOW cuctembl. C apy-
TOif CTOPOHBI, CUCTEMA TOCYAapCTBEHHOM
BJIACTH JIOJDKHA MPEBPATUTHCS B COIO3HU-
Ka TPaKJAaHCKOTO OOIIECTBa, CBOUMHU pe-
[ICHUSIMUA U JEUCTBUSIMHU (HOPMUPOBATH K
COBEpIICHCTBOBATh €T0, CO3JaB Ul CeOst
JIEUCTBUTEJBLHO CHJIBHOIO COIMAILHOTO
napTHepa u onmnoHeHTta. MaKTHUECKH IPH

TaKOM IOJXOJIe I'PaKJAaHCKOE OOIIECTBO
OZIHOBPEMEHHO BBICTYIIAeT U CYObEKTOM
OCYILIECTBJICHHS YIPABICHHS, U MEXaHH3-
MoM ero obecreuenust [8, ¢. 111-112].

TocynapcTBO OCyIIECTBISICT yIpaB-
JICHYECKYI0 JESATEIbHOCTh, OPHEHTHUPY-
SCh Ha UJIealIbl TPAXKIAHCKOTO OOIIECTBa,
a TpaKIAHCKOE 00IIECTBO, COOTBETCTBCH-
HO, NpUHUMaeT Ha cebd 00s3aTeNnbCTBa,
KOTOpBIC €My MpPEeIyCMOTPEHBI 00Iie-
CTBEHHBIM CTaTyCOM, HO B3aMeH Tpelyer
OT TOCy/IapCTBa 3aLIUTHI CBOMX IPAXKIaH-
ckux mpas [11, c. 59]. Takas B3aumo3aBu-
CHMOCTb OCHOBBIBACTCSl Ha IPUHIUIAX
COLIMAJIBHOTO TAapTHEPCTBA ¥ IOBBIIIACT
YPOBEHB JIOBEPHS K BIIACTH, 3aT€M — CHU-
JKaeT ypPOBEHb OOIIECTBEHHOrO HEJO-
BOJIECTBA M BO3MOXKHOCTb JUISl BOSHUKHO-
BEHHUS OOIICCTBEHHBIX KOH(uuKTOB. J{ist
YKpauHbsl Ha COBPEMEHHOM JTaIle ¢ pas-
BUTHUSI TaKasl CTparerus B3aUMOJACHCTBHS
SIBJISICTCSL MJICAIbHOM, HO, K COXAJICHHUIO,
TPYAHOIOCTHXUMOI B TIpakTHKE OOIIie-
CTBEHHBIX OTHOLICHHH.

Jlist Hauana Hy»KHO pa300paThes, YTo
HPEJCTABISAIOT COOOI0 TMOHATHSA: BJIACTb,
rpakiaHckoe o0uecTBo. B kparonoruye-
ckoM cioBape B.®. Xanumosa ykasaHo,
uyTto Biacte [12, c. 70-71] (anri. mpaso
ynpasieHusi — power authority; rocnon-
cTBo — rule; rpedeckoe — Kratos; Jiar. —
austoritas imperium; HeM. — macht; uerm. —
poder; utan. — dominio, potere; IOPTyT. —
poderio; ¢p. — pouvoir; 3crepaHTO —
potenco): 1) crmtocoGHOCTB, TTPaBO M BO3-
MOKHOCTB ~ PacropspKaThesi  KeM-1I10o,
4eM-JIM00, OCYIIECTBIATh PEIIUTEILHOE
BIMSIHUE HA CynbOy, MOBeJCHHE W Jies-
TENILHOCTh, HPABbl M TPAJULMH JIFOACH C
MOMOIIBIO PA3JIMYHOIO PoJia CPEICTB —
3aKOHa, TpaBa, aBTOPHUTETA, BOJIHM, Cya,
NPUHYXJCHUS; 2) TOIUTHIECKOE TOCTION-
CTBO HaJI JIFOABMH, UX COOOIIECTBAMH, Op-
TaHU3aLHUSIMH, HaJ CTpaHAMH U UX TPyII-
NUPOBKaMH; 3) CHCTeMa TrOCyAapCTBEH-
HBIX OPraHoB; 4) JMIa, OPraHbl, KOTOPbIC
HaJIeJICHbl COOTBETCTBYIOIIMMH TOCYIap-
CTBEHHBIMH, aJMUHHUCTPATUBHBIMHU I10JI-
HOMOYMSIMHM, WM Kak o0Jajarolue pas-
HOT'O poJia BIMSHUEM, OJIHOMOYMSAMH IO
00BIYat0, I KaK MPHCBOUBIINX UX cele.

H. Jlyman, mumer, 4To «BIacTh sB-
JsleTCs KOMMYHHUKAIMeH, KOTopas pyKo-
BOAUT MEIUHHBIM KOJIOM», TO €CTb, STOT
ABTOPUTETHBI  HCCJICAOBATENb  BJIACTh
paccMarpuBaeT, Kak CpeJCTBO KOMMYHH-
karuu [11, c. 110].

Ternepb HpOAHAIU3UPYEM  APYTYIO
COCTABJISIFOIYI0 OCHOBHOTO MOHSITHS HC-
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CIICJIOBaHUs, & MMEHHO — TPaXKJaHCKOE
obmecrBo. Koneuno, wuccnenoBarenn
BBIJICTIAIOT, KAK M3BECTHO, IIMPOKOE» H
«y3KOE» TOJIKOBAaHUE IMOHATUS 00LIecTBa
[4, c. 35; 7, c. 160]. B «ummpoxom» mOHH-
MaHUH OOLIECTBO PaccMaTpUBACTCS, Kak
JacTh MaTepualbHOr0 MHpa, 000coOuB-
meecst OT IPUPOABI, U KOTOpast MPECTaB-
nsieT coboil hopMy KHU3HEESTeNEHOCTH
JFOZIel, KOTopas UCTOPHYECKH pa3BHBa-
ercsi. B «y3kom» cmbicie, obmecTBo —
9TO OINpPEAEJICHHBII 3Tal YeI0BEYeCKOH
HCTOPHUH.

Ilo cBunerensctBam E. BeicTpui-
KOr0, TEPMUH TI'PAXIAHCKOE OOIIECTBO
UMeeT 57 BapHaHTOB CBOETO TOJIKOBAHUS
[9, c. 14]. TlosToMy mpu BceM pa3HOO-
Opa3uu MHTEPIpeTaluii TIPakJAaHCKOTO
o0IIecTBa MOAABIAIONIEE OOIBIINHCTBO
WCCIIeIOBaTENIed CXOMSITCS Ha TOM, 4YTO
MOHATHE TPAXKTAHCKOTO OOIIecTBa IpH-
MEHSIETCS JJISl U3YUEHUS HeTTOJIMTHIECKOI
YacTH OOIIECTBEHHOIN CHCTEMBI M MIMEeT
OIIpeIeNICHHOE aHATMTHYECKYIO Harpy3Ky
TOJIKO B Clly4ae pasrpaHHueHust oore-
crBa 1 rocyaapctsa. OHO MPOTHBOCTOUT
U HerpakJIaHckomy oOriectBy [7, c. 49].

I'paknanckoe o0IIECTBO — 3TO, € OJI-
HOH CTOpOHBI, OOBEKTHBHO CYILECTBY-
foIIasi OOIICCTBEHHAs PeajbHOCTh, MOJ-
cucTemMa olmecTBa Kak IeJI0r0, KOTopas
pa3BUBAETCS B MOJUTHIECKOM IPOCTPAH-
CTBE M BPEMEHH, UMEET CBOM CTaJUU H
reorpa)oTepUTOpUANIEHBIE  Pa3HOBUII-
HOCTH. A C JIpyrodl CTOPOHBI — 3TO TEO-
peruueckas aOCTpakuus, «UJCabHBIN
THUID, C HOMOLIBbIO KOTOPOTO IBITAIOTCS
pacnosHaTh 3Ty pEaJbHOCTh M TIyOxe
OCMBICIHUTH OOIIECTBEHHYIO CUCTEMY O]
OIIPE/ICNICHHbIM, CHEUU(DUIECKUM  JUIs
TEOPUH TI'PAKIAHCKOTO OOIIECTBA YIVIOM
3penus [8, c. 51].

Taknum oOpazom, rpaxaaHckoe olre-
CTBO — 3TO COJIMJAPH3UPOBAHHOE BIIUS-
HHUe O0IIEeCTBEHHOCTH Ha (hOPMUpPOBAHUE
U peajM3alMio PEeUIeHUH BIAacTU IO CO-
OJIOZICHUIO TIpaB YeloBEeKa WM TapaHTHH
ero cBOOOIHOTO pa3BUTHS Ha OCHOBE
NPU3HAHUA CYOCHIIMAPHOrO CaMoolIpe-
JeJeHus KaXJIoro yenoseka. IIpu 3tom
JIEMOKPATHYECKHE IPOLENYpbl IPHBIIE-
KalOT CYOBEKTOB T'Pa)KIaHCKOro oOriie-
CTBa, KOTOPBIMH SIBIISIFOTCSL CBOOOHBIC
W PAaBHOIPABHBIC MHIMBUIBI, K BKJIFOYC-
HUIO BJIACTHBIX MOTCHIMH TPaXAaHCKOTO
obmecTBa B OOIMIA MPOIECC CaMOpery-
JSIIPN COIMAIBHOTO OPTaHM3Ma CTPAHBI.

ITpu stom A. Kapach jenaer BrosnHe
MPaBHJIBHBII BBIBOJI O TOM, YTO TPaX/JaH-
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CKoe 00111eCTBO — ropasio 6osee CIoKHOEe
SIBJICHHE; OHO CYIIECTBYET B COCTOSHUH
MIPOLIECCYAIbHOCTH, — HOJUICKUT — H3Me-
HEHUSIM U CBS3aHO C JIUCKYpPCHBHBIMH,
MHTEJUICKTYalbHBIMA U KYJIBTYPHBIMH
GuabTpaMu U MIPAaKTHKaMH, HaIlpabieH-
HBIMH Ha IIOJJICpIKAaHUE M BBIPAOOTKY
YCIIOBHIT CBOOOIHOTO CaMOOIIPEACTECHUS
yenmoBeka. V1 MBI ¢ 3THUM COIJIaCHBI, HO
TOJIBKO C HEOOJBIION IONPaBKOW, CYII-
HOCTh KOTOPOUW 3aKJIIOYaeTcsl B HAIUYUH
B CTPYKTYpE I'PaXJaHCKOTrO O0IIecTBa He-
roCylapCTBEHHON (OPMBI BIACTH, KOTO-
past BMECTE C TOCYy/IapCTBEHHOI BIIACThIO
00pa3yroT LEeNOCTHBIA MHCTUTYT BJIACTH.
VIMEHHO OH CHCTEMHO 00CIIy)KHBAaeT WMH-
TErPUPOBAHHYIO IIEJIIOCTHOCTh — TIpakK-
JaHCKOe OOIMIeCTBO M TOCYAapCTBO —
COLMANIBHBII OpPTaHW3M JII000H CTpaHbI
[8, c. 64-69].

W3 srtoro crexmyer, 4To rpaxkJaHCKoe
00I11ecTBO JIEHCTBUTEIHHO MMEET Kparo-
JIOTHYECKYIO ITOTPEOHOCTH, KOTOpast Ipo-
SBJIICTCS HAPYIKY, KaK CBOOOA MHANBHIA
WM [pUOOpETaeT HEerocylapcTBEHHbIC
(OpMBI BITaCTH.

Ha ocHOBe pe3ynbraToB aHanu3a 0co-
OCHHOCTEW pa3BUTHS BIACTHBIX OTHOIIIE-
HUH Ha Pa3HBIX dTanax UCTOPUH YeJIOBe-
YEeCKOro OOIIEeCTBa B3aHMMOCBSI3b MEXIY
CyOBEKTOM — TOCYAapCTBOM H OOBEKTOM
— TPaKAAHCKUM OOIIECTBOM, BIacTH 00y-
cioBriK (hOPMHUPOBAHKE TPEX OCHOBHBIX
BEJlYIIMX TCHICHIMI Pa3BUTHs BIACTHBIX
OTHOILICHHUI B HCTOPHUH YEIOBEUCCTBA:

a) aKTHUBM3AIMIO JIETHTHUMHBIX OJHO-
CTOPOHHUX [JEHCTBUH TrocyaapcTBa Ha
IpakIaHCKOE 00IIEeCTBO U HEJIETHTUMHOM
00paTHO¥ CHIIBI TPaXKIAHCKOTO O0IIeCTBa
Ha rocygapctBo (3noxa J[peBHero mupa,
CpenneBekoBbs 1 Bo3poxaenus);

0) aKTHBM3AILMIO JIETHTHMHOTO B3a-
HUMOJICUCTBUSL MEXJAY TOCYIapCTBOM H
rpaXJaHcKuM obmecTBoM (dmoxa Hoso-
ro u Hoseiimero BpemeHn);

B) CIIOHTAHHYIO aKTHBH3AIMIO IPAXK-
JTAHCKOTO O0IIeCTBa IT0 CPABHEHHIO C JIesl-
TEJILHOCTBIO TOCYAAPCTBEHHBIX MHCTHTY-
TOB B YCIOBHAX NIOOAIM3AIMU COLMAIIb-
Horo mupa [3, c. 26-30].

JlaHHBIC TEHACHIUU B 00OOIICHHOMN
(dopme orpaxkaror Haubosee CylecTBEH-
Hble OCOOCHHOCTH pPa3BUTHS BIACTHBIX
OTHOILICHUI Ha pa3HBIX ATAIaX UCTOPHH.

Crnemyer OTMETUTH, 4TO Hadano XXI
BEKa — 3TO HAYaJIO MPHUHIUITHAIBEHO HOBO-
O 3Tarna B MPOTUBOCTOSHUU TOCYIapCTBa
u rpaxganckoro obmecrsa [10, c. 18].
CyIIHOCTh €r0 B TOM, YTO TPa)KITaHCKOE

00IECTBO CTAHOBUTCS BEYILHM 3JIEMEH-
TOM B CTPYKTYPE COIIMAILHOTO OpraHh3Ma
y’Ke He OT/IEIbHOI CTpaHbl, a [EeJI0ro psiaa
cTpaH-yyacTHUll EBpomneiickoro corosa.
Crneuuduka ero B TOM, 4TO POCT aKTHBHO-
CTH TPXAAHCKOTO 00IIeCcTBa IIPUBOAUT K
M3MEHEHHIO NPUHIUIIOB HAIIETO MOBCEI-
HEBHOTO OBITHS B OTPOMHOM MacTabe
U K HEOOpaTUMBIM MOP(OTEeHETHIECKUM
W3MEHEHUSIM B COLMAIILHOM OpraHu3Me
TUTAaHETHI U, IPEXK/Ie BCETO, B CONMAIEHOM
opranusme EBpombl. [Toatomy nanexo He
cilyqaiiHO ()eHOMEH Inodaiu3anuu pac-
CMaTpPHBAETCSl HEKOTOPBIMH  aBTOpPaMH,
Kak HoOBas (opma BiacTH, OBICTPO IMPO-
rpeccupylonias Ha (OHE HaCTyIJICHHS
uHPOPMAIIMOHHON (ha3bl Pa3BUTHUSI MUPO-
BOTO COOOIIECTBA.

B3anmocBs3b Mekay rocy1apcTBOM 1
IpaXJaHCKUM 00IIECTBOM HanboJee 1mo-
HO TIPOSIBIISICTCS B SKU3HEIESTEIEHOCTH
COLMAJIbHO-HEOJHOPOIHOTO 00I1ecTBa B
YCIIOBHSIX OTHOCHUTEIIHLHO BBICOKOTO ypPOB-
HS Pa3BUTHUS COLMAIBHO-IKOHOMHUYECKUX
U NOJUTHYECKUX HMHCTHTYTOB, BbI3bIBAs
pa3BUTHE BIACTHBIX OTHOLICHHH IyTeM
AKTUBU3ALHUK JITUTUMHOIO B3aUMOJICH-
cTBUsI CyObeKTa U 00BEKTa ITUX OTHOIIIE-
HUIl Ha OCHOBE COIIMAIBHONW OTBETCTBEH-
HOCTH, B DPE3yJbTaTe 4ero IPOUCXOAUT
CTaHOBJICHHE JIEMOKPATHIECKOH CHCTEMbI
Bnactu [3, ¢. 90].

B3anmocBsI3b MeX1y rocyiapcTBOM 1
IPaXKJIaHCKUM OOIIECTBOM HMEET Cyllle-
CTBEHHBIN, YCTOWYMBBIH, MOBTOPSIONINNI-
csl, BHYTPEHHUH, OOBEKTHBHBIA U HEO00-
XOAMMBIH XapakTep, TO €CTh MOXKET ObITh
MOJIHOCTBIO OXapaKTepPU30BaHa, KaK OC-
HOBHAsl 3aKOHOMEPHOCTh (peHOMEHa BIla-
cTH, O0yClIaBIMBAIOLIas 3aKOHOMEPHOE
pas3BHUTHE DTOTO sBJIEHMs. PaccMoTpenune
1 OCMBICIICHHE B3aHMOCBSI3H MEXAY TO-
CyZIapCTBOM M I'PasKAAHCKUM OOIIECTBOM,
KaK 3aKOHOMEPHOCTH Pa3BHUTHS SIBICHUS,
KOTOpOE HCCIIELyeTCs, 1aeT BO3MOKHOCTD
OTIpeJIeTUTH OCHOBHBIC HAIIPaBIICHNS, JIe-
TEPMHUHAHTHI ONTUMH3ALUH CaMOpa3Bep-
TBIBaHUS I'PAXKIAHCKOTr0 001IecTBa Onaro-
napst (pEeHOMEHY BIIACTH, SBJIACTCS Iapa-
METPOM YIpaBJIECHHs B CAMOOPraHU3aluH
COollMyMa, B YaCTHOCTH, B COBPEMEHHOM
VYkpaune.

CeroziHs BIacTh IpaxaaHCKoOro ooIe-
cTBa SIKOOBI BO3BpAIACT PaHEE yTpadeH-
HbIC MO3ULMU B PErYJINPOBAHUH POIOBOM
*ku3Hu. OO0 3TOM CBHUACTEIBCTBYET TO,
yro audpdepeHnnanus ImpaB ueloBeKa
3HAYUTEIBHO pacUIMpWila Ha 3TOM 3Ta-
e BJIACTHYIO MOIIHOCTH TI'Pa’KAaHCKOTO

o011ecTBa, MOCKOJIbKY: BO-TIEPBBIX, B €I0
CTPYKType IMOSBUIINCh HOBBIE OpraHW3a-
LUK, HAJICTICHHbIC BIACTHBIMH MOJHOMO-
YHUSMHU; BO-BTOPBIX, €0 CYOBEKTHI IMOJY-
YHJIM IPABO KOHTPOJIS 3 JAESTSIbHOCTHIO
TOCYAapCTB-y4acTHUKOB OOBbeJMHEHHOIT
EBporbl; B-TpeThux, Dobann3arms 3Ha-
YUTENHHO pACIIMpUIIa BIACTHOE TIOJNIE
TpakJaHCKOTO O00IIecTa, INpHYeM He
TOJIBKO B KOJIMYECTBEHHOM, HO U B Kade-
CTBEHHOM M3MepeHusix [8, c. 112].

BHyTpeHHe mnpucymiee BIAacTH OT-
HOIICHHE — KOMaHJOBaHKE, ONpeAeIseT
BJacTh BOOOIIE M TpakJaHCKOro 00Iie-
CTBa KOHKpeTHO. MMEeHHO KOMaHaOBa-
HUIO yYaCTHMKAaMHU POJIOBOTO Ipolecca
BJAacTh 00s3aHa CBOUM CYI[ECTBOBAHU-
eM. Ee mpucyrcrBue B obmiectBe amnpu-
opHO: «Bmactes — 3T0 commampHOE CO-
CpEeIOTOUYEeHNE KOMAaHIOBAHHSA, KOTOpPOE
OTHpaeTcs Ha OIUH WIN HECKOJIBKO CIIO-
€B WJIH KJIacCOB o0tmecTBay [5, c. 40]. He
«KJIACCHI, CIION» OTIMPAIOTCS Ha BIIACTb, &
BJACTh Ha HUX.

Copneprxanue HErocy/1apcTBEHHOU
BJIAacCTH, (POPMON MPOSIBICHUS KOTOPOI
SIBISIETCSL PETYISALUsT U CaMOPETYIISIHS
POIOBOI JKU3HU JIIOACH, B JAHHOM HCCIIe-
JTIOBaHUH PACCMATPUBACTCS HE KaK caM 110
cebe cyOcTpar BiIacTH, Kak MOTUTOIOTH-
YECKOTO SIBIEHUS, a KaK €ro BHyTpEHHEe
COCTOSTHWE, COBOKYIHOCTH IIPOIECCOB,
XapaKTePHU3YIOIIIX B3aNMOJICHCTBHE
00pasyronmx ee AJIEMEHTOB MEXIy CO-
00l M co cpenoif, U 0OYCIIOBIUBAIOT WX
CYIIECTBOBAaHHE, Pa3BUTHE W CMEHY; B
9TOM CMBICIIE CaMO COJIEPYKAHUE BIACTH
BBICTYIIAeT, KaK TMPOLECC JIOKAIH3ALUK
COLIMAJILHOTO B3aMMOJICHCTBHS JIIOACH B
[IPOCTPAHCTBE IPAXKIAHCKOTO 00IIeCTBA 1
LUKJIA3AIMNA BO BPEMEHHU.

Conep:kaHue JaHHOTO BHJA BIACTH
JIOKYMEHTAJIbHO MAaTepUAIN3yeTCsl PU
CBHJCTEISIX B CHEHU(UYIECKOM BHJEC B
COITIAIICHUSIX MEKAY pPaBHOIPABHBIMH
YYaCTHUKaMH COLMAIIFHOTO B3aMMOJCH-
ctBus. [lodTOMY HEyAMBHUTEIBHO, YTO Yy
MBICJIUTENICH HOBOTO BpPEMEHH, KOTOpHIC
WHULUUPOBATH (OPMUPOBAHUE HOBOM
MapajurMel C TPEJICTaBICHUEM B aTo-
MHCTHYECKOM YCTpOMCTBE 0O0IIecTBa,
cBsi3aHa ujesi OOILIeCTBEHHOrO JI0TOBOpa
MEXy JIOJbMHU, KaK OCHOBBI €r0 XKHU3He-
cnocobuoctu [1, ¢. 26-30].

[Ipu 3TOM IIPaBOBOE rOCYAAPCTBO aC-
COILMUPYETCSl ¢ TAaKOW OpraHu3anuei ro-
CyIapCTBEHHOH M OOIIECTBEHHOH KHU3HH,
KOTOpasi XapaKTEPH3yeTCs] TOCIOICTBOM
mpaBa M BEPXOBEHCTBOM 3aKOHA, MpH-
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3BaHHbIE OOecIeYnBaTh NPU3HAHUE U Ta-
pPaHTHU IpaB U CBOOOJ BCEX TPaXkJaH BO
BCex cdepax, a co CTOPOHBI TPAKIAH —
YBaXCHHE K 3aKOHAM U HHCTHTYTaM Cy-
IIECTBYIOIIEH CHUCTEMBI, KOTOpas CTaja
COCTAaBHBIM JJIEMEHTOM MPaBOCO3HAHHS
OonpIIMHCTBA HaceneHus cTpansl. C 3Toi
TOYKH 3PEHHSI OCHOBHBIC MOCTYIAThI TEO-
pHUH TIPAaBOBOTO TOCYAAPCTBA, CHOPMYIH-
pOBaHHEIE ele ee ocHoBarenem KaHTowm,
COXPAHSIOT CBOKO CHJIY M B HAlIM JIHH
[2,c.79,234-235].

Wrak, mis TOoro, yroObl 00€CIeYnTh
COINIACOBAaHME MHOroo0pasust YacCTHBIX
MHTEPECOB TPAKAAHCKOro oollecTBa H
HE BBICTaBUTh CBOU HA IEPBBII IUIAH, TO
€CTb, HE OMOPOKPATHU3MPOBATHCS, TOCY-
JIAPCTBO JIOJDKHO OBITh NPABOBBIM, IS
MOHMMAaHUsI TPaXKJAHCKOro olIecTBa —
COIMANTBFHBIM, a TaK)Ke CIIOCOOHBIM K B3a-
HUMOJICHCTBUIO — IEMOKPATHYCCKUM.

B3anmocBs3p TpaxiaHckoro oomie-
CTBa ¥ OPTaHOB TOCYAapPCTBEHHON BIIACTH,
cyObekTa 1 00beKTa YIpaBIeHYECKUX OT-
HOIICHUH, OCYIIECTBISIOTCA ITyTeM 00Me-
Ha uHdpopmarumeil. [Iporecc rmodansHOTO
oOMeHa uH(oOpMalNueil clenyeT Ha3BaTh
HH(POPMAIIMOHHBIM METa00IU3MOM, KOTO-
PBIii SIBIISIETCS PA3HOBUAHOCTHIO COLHAIIb-
Horo Merabonusma. Kak BBIBOX, M3 3TOTO
ClIeIyeT TO, YTO HCTOYHHUK JIF0OOH BIACTH
3aKJIFOYAeTCsl BO BIQJICHUU HH(OpMaIu-
eif, KoTopasi MOXKEeT OBITH HCIIOJIh30BaHA
JUIS PeryJIMPOBaHMS COIMAIBHBIX OTHO-
meHni. JIMYHOCTh, KaK W acCOIaIfH
nrozeit, GopMHUpyeT U KOPPEKTUPYET CBOE
MOBEJICHHE B 00I1€CTBE MMEHHO Ha OCHO-
BaHUM IIOJYYCHHOH HHQPOPMALMH O CO-
CTOSIHMU CBOMX JIeJI, HAMEPEHHS PYKOBO/I-
CTBA, TCHICHIIUH PA3BUTHS OKPYXKAIOILIEH
couuanbsHoil cpeast u ap. [6, c. 156-157].

Kparonoruueckne  HyXIbl — COLH-
QIBPHOTO OpraHM3Ma CcTpaHbl cHOpMH-
pOBaJi €CTECTBCHHBIM IyTEM CHCTEMY
CaMOPETyJISIIAN, KOTOpasi MMEeT YeThIpe
paBHOTIpaBHBIC BETBU BIIACTH: 3aKOHOMA-
TENBHYIO, Cy[AeOHYIO, HCIIOTHUTEIHHYIO
U BJACTh TpaXKAaHCKoro obmecrsa. Tpu
NEePBbIX BETBH BJIACTU BXOIAT B COCTaB
cyObeKTa ynpaBJICHHUS, TO €CTh, OTHOCAT-
sl K TOCY/IapCTBY, @ YeTBEpTas NPHHAJJIe-
JKUT OOBEKTY YIPABICHUS — IPAKIAAHCKO-
My OOILECTBY M paclpoCTpaHeHa Mo Bce-
My COLMaJBHOMY Tely CTpaHbl. TOJbKO
(DYHKLIHOHHPYS B COITIACHH, OHU I'apaHTH-
PYIOT KadecTBO CaMOPETYISINN MPOIec-
COB, IPOTEKAIONINX B COIMAJILHOM Opra-
HU3ME cTpaHbl. Eciay XOTh ofHa Kakasi-To
13 HUX HE BBITIOJIHSET ITOJHOIIEHHO CBOIO

(DYHKLHUIO, TO PAHO MJIM TIO3/IHO HACTyIIa-
€T ero rnapamy.

3aKoHOJaTeIbHAas,
Hast M cyneOHas BETBH BJIACTH COCTaB-
JSIFOT LIEJIOCTHOCTh, KOTOpasi TMOJTyduiia
Ha3BaHUE CHUCTEMBl TOCYJapCTBEHHOTO
yIpaBlleHUs1 cTpaHOW. bynyuum B mpo-
THUBOMOJIOKHOCTH C YETBEPTOil BETBBIO
BJIACTH, KOTOpasi NMPOTHBOCTOUT HM B
BEPTUKAIHHOM MU3MEPEHUH COLNAIBHOTO
OpraHu3Ma CTpPaHbl, OHH BEJYT JIMYHYIO
JKM3Hb B COCTaBe TaK Ha3bIBa€MOH Iu-
paMuzbl ynpasieHus. bropokparuzarus
U KOppYIIHsa — HauOojee TUITHYHbIE UX
6one3nu [5, ¢. 159-161].

YMeHue 10roBapuBaThCs, IPUXOAUTD
B CIopax M KOH(IMKTax K KOHCEHCYCY,
PCLICHHIO, B3aUMOBBITOJHOMY  00CUM
CTOpOHaM, Mpu3BaHa Mmeauauus. B sToi
CBSI3U TIPOIEypa MEIUAluU MEXIy To-
CYIapCTBOM M €ro TrpakaaHaMH HeoOXo-
nmumMa. ITockonbKy Jtaske B OCHOBE TEOPUH
0O0IIECTBEHHOTO JI0TOBOPA, IPUTyMaHHOM
¢dunocodom smoxu [Ipocsenienus T. [06-
O6coMm, a1t OOBSICHEHUS! BOSHUKHOBEHMS
ofIecTBa M TOCYJapcTBa JISKUT HE YTO
MHOE, KaK MeAuaruBHas Mozens. Jlroan
(dhopmupyroT coolriiectBa sl YIOBIET-
BOPDEHHs CBOMX MHTEPECOB, KOTOPBIC,
JICHCTBYs B COLMAIbHOM CpEle, BBINIOJ-
HSIOT QYHKLIUIO MEIUAY, HHPOPMHUPYS
00IIeCTBO M TOCYNapCcTBO 00 WHTEpecax
9TOH COILMANBHOM IpymHmbl, U J1060UPYs
UX BO BJIACTHBIX CTPYKTYpax.

Cortacio  KoHctuTylMu  YKpauHbI
IIaBHBIM HMCTOYHHUKOM BIIACTH SIBIISIETCS
HapoJ1, TO €CTh, OJIy4aeTCsl, 4TO TOCyaap-
CTBO — 3TO TOT € HapOJ, KOTOPbIN Ipe-
CTaBJICH TOCYIapCTBEHHBIMH OpraHaMH.
A 3HAYMUT TrOCYIapCcTBO B JIMLE rocynap-
CTBEHHBIX OpPraHOB CO3/1aHO I 00e-
CIIGUEHHUs TpaB 4YenoBeka. TakuMm oOpa-
30M, MOJIy4aeTCsl, YTO, CCIH JIFOIU MOTYT
MEXIy COOOI JOTOBapUBATHCS, TO IS
TOCyIapCTBa HET Tperpaj uis MpoIery-
pBI MEIUALNH, BE/Ib, 110 CYTH, TPaXIaHe
JIOTOBAPHBAIOTCS MEKITY COOOH.

BeiBoabl. 13 BbINIEH3I0KEHHOTO
ClIe/lyeT, 4YTO IMBUIIM30BAHHbBIE (HOPMBI
00IIECTBEHHO-ITOJIUTHYECKOH JKU3HEe e-
ATEJILHOCTH COLIMYyMa, OCHOBaHHBIC Ha
BBICOKOM YPOBHE Pa3BHTHs COLHAJIBHO-
9KOHOMHMYECKHX M TOJUTHYECKUX HH-
CTUTYTOB, CIOCOOCTBYIOIIMX Hauboiee
MOJIHOMY — IIPOSIBJICHUIO  B3aMMOCBSI3U
MEXKAYy TOCYAapCTBOM M TPaKIaHCKHM
o0miecTBOM, 00€CIIeUnBalOT pa3BUTHE
BJIACTHBIX OTHOLICHHH IyTeM aKTHBH3a-
[[HH JICTHTUMHOTO B3aUMOJICHCTBUS HX

HUCIIOJITHUTCIIb-
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roCyapcTB M Ipa)kJaHCKOro o0liecTsa,
a BMeCTe C TeM M CTAaHOBIICHHE, Pa3BUTHE
BCeHl 1eMOKpaTUYECKOM CUCTEMBI BIACTH
B uesoM. [loartomy manst obecrnedeHus
ONTHMHU3AIMU Pa3BUTHUS BIACTHBIX OTHO-
LIEHUH B yCIIOBUAX COBPEMEHHOU YKpa-
HHBI HEOOXOAMMBI BEIPabOTKA U peasin3a-
LUST OTIPEICIICHHBIX 00IIIeCTBEHHO-TIONHU-
tuueckux Qakropos. K Tomy xe, Bi1acTh,
BJIACTHBIC OTHOILICHUS, KaK MbI TOBOPH-
JM paHee, JOJDKHBI OCYIIECTBISITHCS Ha
OCHOBE COLIMAJIHOI OTBETCTBEHHOCTH.
Ha ocHoBe conuanbHOW OTBETCTBEH-
HOCTH ITIPOMCXOJHUT HPOLECC BIACTHOIO
B3aMMOJICHCTBHSI B IIEJIOM, U OOpaTHOM
CHJIBI IPAXKIAHCKOTO 00lIecTBa Ha Tocy-
napcTBo B yactHocTH. OT cTemneHu pas-
BUTHS COL[HATIBHON OTBETCTBEHHOCTH, €€
WHCTUTYTOB 3aBHCAT IMBUJIN30BaHHbIC
(hOpMBI  JIETUTUMHON OOpATHOW  CHUIBI
IPaXIaHCKOTO O0O0IIecTBa Ha rocyaap-
CTBO, KOTOPBIE CIIOCOOCTBYIOT PAa3BUTHIO
MPaKTHKK JICTUTHMHON BJIaCTH B3aHMO-
neicTBusA, (OPMHUPOBAHHMIO HACTOSILIEH
JIEMOKpaTHH.

BaxHbIM MexaHH3MOM oOecreyeHus
O0IIIECTBEHHON CTA0MIBHOCTH, Ha Balll
B3IV, SBIISICTCS (DyHKIIMOHHUPOBAHUE B
TOCYAapCTBE PAa3BUTOrO T'PAXIAAHCKOTO
obmiectBa. B pesynmbrare 9T0r0 (yHKIH-
OHHMpOBaHUs B cepe B3aMMOOTHOLICHHN
C BJIACTBIO TPOMCXOMSAT TAKUE TPOIIECCHI,
KaKk KOHCYJIBTaTHBHOE B3aMMOJEHCTBHE,
COLMAJIHOC TapTHEPCTBO M YTBEPXK-
JICHHE TpaxxaaHckoro cornacus. Tak, B
KOHTEKCTE HAILIeTO MCCIICJOBAHUS MOXKEM
paccMaTpHBarh IpaXJIaHCKOE OOIIECTBO U
roCyAapcTBO, KaK paBHOIPABHBIE TIOJICHU-
CTeMbI O0IIel CHCTeMbI OOIIECTBEHHOTO
pa3BuTHs, KOTOpble B mporecce 3ddek-
THUBHOTO B3aMMOJICHCTBUSL CTPEMSATCS K
obecriedeHHI0 OOIIECTBEHHON CTaOMIIb-
HOCTH.
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MOHSITUE 1 OCHOBAHUS TPEKPAIIIEHUSA
TOT'OBOPA HAVIMA (APEH/IbI)
3EMEJBHOI'O YYACTKA

Bukropust BBIJIET)KAHUHA,
comckarelsb Kaeapbl rpaXkIaHCKOTO MpaBa U mporecca
HanmonanbHOH akaieMU BHYTPEHHUX JeJT

Summary
The artcile discusses concept and grounds for termination of land lease contract. The
author suggests a definition of term ,termination of land lease agreement”. Based on
research, author considers it necessary to amend fourth paragraph of first part Article 31 Law
of Ukraine of 06.10.1998 Ne 161-XIV ,,On Land Lease” and outline it in new edition.
Key words: term ,,termination of land lease agreement”, grounds for termination of

land lease, termination of land lease.

AHHOTAIUSA
B crarbe paccMOTpEHO MOHATHE M OCHOBAaHUWs IPEKpalleHHs JOroBopa Haima
(apeHzbl) 3emMenbHOTO y4acTka. [Ipemnaraercst aBropckas n1eGUHHUIMA TOHATHS «IIpe-
KpaleHne 0ToBopa apeH bl 3eMim». Ha 0CHOBaHNY MPOBEICHHOTO MCCIIEAOBAHNS aB-
TOp CYMTAET HEOOXOIMMBIM BHECTH M3MEHEHHs B a03all YeTBEpPTHI YacTH MEpBOU CT.
31 3akona Ykpaunsl ot 06.10.1998 Ne 161-XIV «O6 apenze 3eMim» 1 U3JI0KHUTH €T0 B

HOBOH PEAAKIIMHU.

KurioueBbie cjioBa: MoHsATHE «IIPEKpalIe€Husa J0T0BOpa apE€HAbI 3€MJIN», OCHOBAHUA
IpeKpallCHus J0roBopa apeHAbl 3€MJIM, PACTOPKEHUE JOIrOBOpa apeHAbl 3EMJIU.

I IOCTaHOBKa npodaemsbl. [Ipe-
KpalleHHe J0roBOpa JIOJKHO

OCYILIECTBISTBCS B COOTBETCTBYIOIEM
MOPSIZIKE C COOMIOZICHNEM OTIPEeTICHHBIX
ycnoBuil 1 npasui. HopMsl, KoTopsle pe-
T'YJAMPYIOT MPABOOTHOIICHHS, CBSI3aHHBIC
¢ MpeKpalieHneM J0roBopa Haiima (apeH-
IIbI), COZIEPIKATCSl KaK B OOIIMX IMOJIOXKe-
HHUAX [paxkIaHCKOro Koiekca YKpauHbI
0 TIpeKpalieHnn o0s3arenbeTB (m1aBa 50)
0 3aKJIIOYCHHUH, U3MEHEHHH U PacTopKe-
HUM JoroBopa (maBa 53), o goroBope
Haiima (apennsl) (§ 1 mmaBsl 58), Tak U B
CHeLHAIbHBIX HOPMax, KaCaroLIUXCs OT-
JIeNIBHBIX BHJIOB JIOTOBOpa HaliMa (apeH-
IibI), XO3HCTBEHHOM KOJIEKCE YKpaWHBI
(ct. ct. 202-205), 3akoHEe YKpawHBI OT
06.10.1998 Ne 161-XIV «O6 apenzae
3emum» (cT. 31) m 3akoHe YKpawHBI OT
10.04.1992 Ne 2260-XII «O6 apenze ro-
CYJapCTBEHHOTO M KOMMYHAJIBHOTO UMY-
mectBay (CT. CT. 26, 27).

IIpaBooTHOLIEHMUS, CBSI3aHHbIE C TIpe-
KpaIlleHHeM JIOTOBOPHBIX 0053aTelbCTB,
OTHOCSTCSI K KPYT'y Hay4YHBIX HHTEPECOB
YKpauHCKUX MpaBoBenoB A.M. bnamtyka,
O.1. Muxno, HM. IIpouskus. Onxaxo
MIOCKOJILKY B pabOTax yKa3aHHbBIX yYCHBIX
HE H3Y4YCHO OCHOBAHHS MpPEKpaIICHHS
JIOTOBOpa HaiiMa (apeH[pl) 3eMeIbHOrO
y4JacTka, aBTop CUYHUTACT HEOOXOAUMBIM C
MOMOII[BIO 3TOW CTaThH 3alOIHUTH COOT-
BETCTBYIOLINIT poOet.

Leap craTbu — packpbITh CONEpIKa-
HHE TOHATHUS «IpPEKpalieHHe 0roBopa
apeH/bl 3eMJIN» M HCCIIEI0BaTh OCHO-
BaHUS TPEKpPAICHUs] JI0roBopa Haima
(apeH/BI) 3eMEeNBFHOTO yJacTKa.

U3i0:keHHe OCHOBHOIO MarepHa-
aa. ITo obmemy npaBmity, 00513aTEIIECTBO
HPEKpaIaeTcsl YaCTHYHO WM B ITOJTHOM
o0beMe Ha OCHOBAHUSX, YCTAHOBJICHHBIX
JIOTOBOPOM Wi 3akoHOM (4. 1 cT. 598 'K
YKpauHsbl), a TaKxKe 10 JJOrOBOPEHHOCTH
ctopoH (4. 1 ct. 604 I'K Vkpaussr).

IIpn 3aKIrO4eHUH JO0TOBOpa BO3HU-
KaloT JOTOBOPHBIE MpaBa U 00S3aHHOCTH,
IPU  BBIIOJIHEHUH CTOPOHBI TIOIYYalOT
pe3ysbTaT, Ha KOTOPBIA M HalpapjeH J0-
TOBOD, a B pe3yibprare MpeKpalleHus 10-
TOBOPHOTO 0053aTeNIbCTBA MPEKPAIIAIOT
CBOE CYIIECTBOBAaHME M MpaBa M 00s3aH-
HOCTH, BO3HUKIIHME Ha €ro OCHOBAaHWH.
INpexpareHue 10roBopa sBISETCS CaMo-
CTOATEIbHON cTajuell JAUHAMHMKH JIO0TO-
BOPHOT'O ITPAaBOOTHOLICHHS M HE BXOAUT B
COCTAaB UCIIOJIHEHUS JOTOBOPA, TIOCKOJIBKY
HpeKpalieHne 00s3aTesIbCTBa BCIISICTBHE
€ro HMCIOJHEHHS SBISCTCS JIUIIb OAHUM
U3 BO3MOXKHBIX BapUAHTOB MpEKpallCHHs
JIOTOBOPHOTO 00s13aTenbeTBa. K BRIBOIY O
CaMOCTOSITEIbHOCTH CTaJuH IIpeKpalle-
HHA JIOTOBOpA JOLIA B HAyYHOM HCCIIe-
noBarnu 1 O.U. MuxHo [2, c. 10].

INpexpamenue obs3aresibcTBa B 00-
IIeM BHUJIE — 3TO MpeKpalieHne (JIUKBUIa-
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LUsI, OTMEHA) TIpaB U 00s13aHHOCTEH CyOb-
€KTOB 0053aTeJIbCTBEHHBIX (JOrOBOPHBIX
WIM HEIOTOBOPHBIX) MPaBOOTHOILIECHUHA
Ha Oyayliiee 1o cyObeKTHBHBIM HIH 00b-
eKTHBHBIM OCHOBaHHsAM. IIpu HeoOXo-
JUMOCTH TPEJOCTABICHUS Pa3BEPHYTOI
neGUHUMK TpEeKpalleHus J0TOBOPHOTO
00s13aTeNbCTBA MO/ STUM TMOHSITHEM Clie-
JyeT OHUMATh JJOOPOBOJIbHYIO WITH MPHU-
HYIUTEIbHYIO JIMKBUAALHIO (TIOTAIICHHUS)
y CTOPOH TIpaB M 00S3aHHOCTEH U3 J0TO-
BOPHBIX MJIM 3aKOHOJATEIbHBIX OCHOBA-
HUH U IIPEKpalieHUe MEXAy CTOPOHAMU
MPaBOBOH CBA3M, 38 HCKJIIOYEHUEM MPaBO-
3aIIUTHBIX OTHOLIECHUMH, CBA3AaHHBIX C He-
BBIIIOJIHEHHEM Ha MOMEHT HpeKpalieHHs
00s13arenbCcTBA  OTAENBHBIX  O0sS3aHHO-
cTell, TpeOOBaHMSIMHU O Ka4eCTBE MPOIYK-
LM, TOBAPOB B IIpe/esiax rapaHTUHHBIX
TEPMUHOB U CPOKOB HCKOBOH JTABHOCTH.

B cBoto ouepens A.M. bramyk cun-
TAeT, YTO IpEKpallcHue 00s3aTeNbCTBA
SIBIISICTCSI CAMOCTOSITENILHOM CTaanel -
HAMHUKH 0053aTeJIbCTBEHHBIX NPABOOTHO-
IICHUH ¥ BXOJUT B HEE BMECTE C TAKUMHU
CTAJMAMU Pa3BUTHS 00s3aTEIbCTBEHHBIX
MPaBOOTHOIICHHUH, KaK BO3HHKHOBEHHE
U U3MEHEHHUE IPABOOTHOILICHUS, BBIIOJ-
HEHHE CyOBeKTUBHBIX 00S3aHHOCTEH, Ha-
pYILICHUsT 0053aTeIbCTBA M €r0 3allUTY.
ITpu 3TOM MpeKpalieHne 00s3aTeIbCTBA
BMECTE C €r0 BO3HHKHOBEHHEM, MO MHe-
HHIO YYEHOrO, SIBJISIETCS 00s3aTelIbHOM
cTajueil 1000ro rpaskIaHCKOro MPaBooT-
HomeHwus [1, c. 9].

OmnpeneneHnue IMPEKpaIIeHUus JI0ro-
BOPHOTO 00s3aTebCcTBa B IIOJHOW Mepe
MOXKET PaclpoOCTPaHAThCA Ha IpeKpa-
IIIEHWE JIOTOBOpA KaK OCHOBAaHUS BO3-
HUKHOBEHHUSI 00s3aTENIbCTBA, IOCKOJIBKY
MpeKpalieHne JOropopa — 3TO TAKXKE T0-
TallleHusl MpaB M 00A3aHHOCTEH CTOPOH
no jgoropopy. C y4eToM H3I0KEHHOTO
MO/ TIPEKpAICHHEM JIOTOBOpa B IIHPO-
KOM JIOKTPHHAJIBHOM CMBICIIEC CIICIyeT
MOHMMATh MpEKpaliCHHE (JUKBUIALNIO)
€ro JICHCTBUS U3 CyObCKTHBHBIX HITH 00b-
eKTHUBHBIX OCHOBAaHMH M NpeKpalleHHs
JIOT'OBOPHBIX TIpaB ¥ 00s13aHHOCTEH Ha Oy-
nyuuit nepuon [2, c. 12].

V4uThiBasg HM3JI0KEHHOE, aBTOPOM
[pe/IaraeTcsi Takoe IIOHMMaHue MOHS-
TUSL «HpPEKpalleHHe J0TOoBOpa apeHbl
3eMITH»:

«IIpekpallileHue JI0roBOpa  apeH/ibl
3eMJIH — 3TO MPEKpPAIICHHE CTOPOHAMH
B3alMOCOIVIACOBAHHBIX  IPABOOTHOIIIE-
HHUH, COCTABJSIOIIMX TpeaAMeT 00s3a-
TENIbCTBA, B CIIy4ae HEBO3MOXHOCTH €ro

BBINIOJIHEHHS B CHITY Pa3JIMYHBIX 00CTOS-
TENbCTB (PaKTUUECKOTO XapakTepa W/WIIH
00CTOSITEJILCTB, HE3aBUCHMBIX OT BOJH
CTOPOH, a TAK)Xe OCHOBAaHMH, MPEIYyCMO-
TPEHHBIX JIOTOBOPOM, 3€MEJbHBIM KOZICK-
coM YkpauHbl 1 3aKoHOM YKpaussl «O0
apeH/ie 3eMII».

OcCHOBaHUS TIPEKpaIIeHHusT TOTOBOpa
HaiiMa (apeHabl) MOXKHO KIacCH(pHIU-
poBaTh MO Pa3IHUYHBIM KpuTepusM. Kax
ormeudaer O.M1. MuxHO, JOMHUHHUpYIOIIEH
KJIacCU(HUKAMOHHON CHCTEMOW  Bcex
OCHOBaHUIl (crOCOOOB) TpeKpaIieHHs
jnoroBopa (o0s3aresibcTBa) B IOpHUANYE-
CKOWM JIOKTpHUHE SBIISIETCS WX pasjelie-
HHE Ha CyObEKTHUBHbIC M OOBEKTHUBHBIC
[2, c. 10]. CyObekTuBHBIE OCHOBaHHUS
1enaecoo0pa3Ho TpyNIupoBaTh B 3aBU-
CHMOCTH OT CYOBEKTa BOJICH3BSBICHHS
Ha OCHOBAaHMs IIPEKPAIIEHHs [OroBOpa
[0 WHWIMATHBE HaWMopaTessi, M0 WHU-
[[MaTUBE HAHUMATENs U IO CONIALICHHIO
cropon. H.}O. lllmonar npeanaraer pas-
JIMYaTh OCHOBAHUS MPEKPAIIEHUS JOTOBO-
pa apeH bl 10 MHULMATUBE apeH01aTeIst
Ha: 1) CBS3aHHbIEC C HAPYILICHUEM JIOTOBO-
pa apyroil CTOpoHOM, U 2) He CBS3aHBI C
KaKMMHU-TH00 HapyLICHUSMH JJOrOBOpa
[6, c. 17]. OObEeKTUBHBIMU OCHOBaHUSIMHU
MPEKPAIIEHUs JOTOBOPA, TO €CTh TAKUMU,
KOTOpBIE HE 3aBUCAT OT BOJIM CTOPOH, Clie-
JIyeT, TPeXkKJie BCEro, CYMTaTh COYECTaHUE
JOJDKHUKA M KPEIUTOpa B OIHOM JIHILE,
HEBO3MOKHOCTb HCIIOJIHEHUS 00s13aTelb-
CTBa, CMEPTh CTOPOHBI JOroBopa — (Gusu-
YECKOr0 JIMLA, TMKBUAINH OPHITYECKO-
O JIMIA U Ap.

Cornacho cT. 31 3akoHa YkpauHbl OT
06.10.1998 Ne 161-XIV «O6 apenze 3em-
JIM JIOTOBOP apeH/Ibl 3eMJIH IIPEKpaIlacT-
csl B Cllydae:

— OKOHYaHMs CpPOKa, Ha KOTOPBIM
ero ObuIO 3aKiOYeHO. B ciyuae HeHan-
JIEXKAIIET0  UCIONHEHUs  JTIOTOBOPHBIX
00513aTeNILCTB WIIM WX HEBBHITOIHEHUS B
coorBercTBUM € 4. 4 cT. 631 T'K Vkpau-
HbI OKOHYaHHE CPOKa JJOrOBOpa HE OCBO-
00X/1aeT CTOPOHBI OT OTBETCTBEHHOCTH
3a €ro HapylIeHHe, KOTOPOE UMEJIO MECTO
BO BpeMs AEHCTBHS JOroBopa. AHann3
JICUCTBYIOILETO 3aKOHOJIATEeIbCTBA TI03BO-
JSIET YTBEPXK/IaTh, YTO OKOHYAHHE CPOKa
JICUCTBUS JOrOBOPA SIBIISIETCSI OCHOBAHU-
€M TpeKpalieHus o00sS3aTelIbCTBEHHBIX
MIPAaBOOTHOIICHUI MEXIy CTOPOHAMH B
HOJIHOM 00BbEME TOJBKO B ClIydae HaJle-
JKAIIEro BBITIOIHEHUs YCIIOBHIA 10T0BOPA;

— BBIKyIIa 3€MEJIbHOrO0 Yy4acTKa JUIs
OOIIECTBEHHBIX HYXJI W TPUHYIUTEIb-
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HOTO OTYYXJICHUSI 3EMEIIbHOIO ydacTKa
110 MOTHUBaM OOIIECTBEHHOW HE0OXoau-
MOCTH B TIOPSIJIKE, YCTAHOBJICHHOM 3aKO-
HOM. B cootBercTBuM C 4. | cT. 1 3akoHa
VYkpaunst ot 17.11.2009 Ne 1559-VI «O6
OTYY)KACHUH 3€MENbHBIX YIaCTKOB, JPY-
THX 00BEKTOB HEABMKMMOTO MMYIIIECTBA,
YTO Ha HHAX Pa3MEIICHBI, KOTOPHIE Ha-
XOIATCSI B YAaCTHOM COOCTBEHHOCTH, IS
OOIIECTBEHHBIX HYXXI HJIM MO MOTHBAM
00IIeCTBEHHOH HEOOXOJUMOCTHY» BBIKYII
3eMEJIbHBIX YYaCTKOB, JPYIHX OOBEKTOB
HEJBIKUMOIO HMYyILIEcTBa Ui oOle-
CTBEHHBIX NOTpeOHOCTEH — repenada 3e-
MEJIbHBIX Y4aCTKOB, APYTUX OOBEKTOB He-
JBHKMMOTO HMYILECTBA, Pa3MELICHHBIX
Ha HHX, KOTOPBIC HaXOIATCS B COOCTBEH-
HOCTH (DM3UYECKHX WM IOPUANYCCKHX
JIWII, C UX COIVIACHS B TOCYAAPCTBEHHYIO
WM KOMMYHAJIbHYI0 COOCTBEHHOCTb IS
YIOBJIETBOPEHHUS OOIIECTBEHHBIX OTPEO-
HOCTGH IIyTeM 3aKIO4EHHs JIOTOBOpa
KYTUTU-TIPOJJKU VT JIPYTOH CHENKH B
MOpSAIKE, yCTAHOBJICHHOM 3aKOHOM [3];

— COYETAaHME B OJIHOM JIMIIEe COOCTBEH-
HUKa 3eMEJIbHOTO Y4acTKa M apeH/IaTopa.
K nmoroBopy apeHnbpl 3emiu B TONHOM
Mepe INPUMEHSETCS IOJOXKEHHE O IIpe-
KpalleHUH 00s53aTesbCTBAa COBIAJICHUEM
JODKHUKA M KPEAUTOpPAa B OTHOM JIHIE
(ct. 606 I'K Ykpannsr);

— cMmepTH (PU3UIECKOTO JIHIA-apeH-
JiaTopa, OCYXKJICHHUS €ro K JIMIIEHHUIO CBO-
0oabl M OTKa3a JIUI, YKa3aHHBIX B CT. 7
9TOro 3aKoHa, OT BBINOJIHEHUS 3aKIIIO-
YEHHOTO JIOTOBOpA apeH[bl 3€MEIbHOro
yuactka. Eciu B u. 1 c1. 781 'K Ykpaunst
pedb UJET TOJIBKO O cMepTH (usnuecko-
ro JHIa-HaHUMaTelsd, Kak 00 OCHOBaHUH
[IPEKpAIleHUsl JJOroBopa Haima, TO B
ct. 31 3axona Ykpaunsl oT 06.10.1998
Ne 161-XIV «O6 apene 3emiti» mperyc-
MOTPEHO MPEKPAIIECHHIE JOTOBOPA aAPESHIBI
3eMJIH B CIIy4ae OCYXJICHUs K JIMIIEHHUIO
cBOOOIBI apeH/1aTOpa U OrPaHUYEHHE ero
neecriocoOHoCTH. {71 mpeKparieHus J10-
roBOpa apeH]ibl B 3TOM Cllydae HeoOXo-
MO, 4TOOBI JINLA, K KOTOPBIM TIE€PEILIO
[IPAaBO Ha apeH/y 3eMEJIbHOI0 ydacTKa B
CBSI3M C OCY)KIECHHEM K JIMIIEHHIO CBOOO-
JIbl, OTPAaHUYEHHUEM JIECIIOCOOHOCTH MIIH
CMEPTHIO apeHIaTOPa, OTKA3AJIUCh OT UC-
TIOJIHEHUSI J0TOBOPA.

Crout 00paruTh BHMMAaHHE, YTO MO
CMBICITy CT. 7 yKa3aHHOTO 3aKOHA Iepexos
IpaBa Ha apeHJy 3eMENbHOTO ydacTKa
IIPOUCXO/IMT, B YACTHOCTH, B CIIy4ae:

1) cMepTn (HU3MYECKOTO JIMIAa-apeH-
JlaTopa, €Cli MHOE HE IPELyCMOTPEHO
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JIOTOBOPOM apeH[Ibl — K HACIEIHUKAM, a
B CJIy4ae MX OTKa3a WJIM OTCYTCTBHS Ta-
KHX HACJEAHUKOB — K JIMLAM, KOTOpbIC
HCIIOJIB30BAIM ATOT 3€MEJbHBII Y4acTOK
BMECTE C apeHAATOPOM M M3bSIBUIIU HKe-
JIAHUE CTaTh apeHJaTopaMH B Ciyyae,
€CJIN 3TO HE MPOTUBOPEUUT TPEOOBAHMSIM
3eMenbpHOro KojleKca YKpauHbl U HacTOs-
mero 3aKoHa;

2) ocyxneHus (PU3NYECKOro JInIa-
apeHjaropa K JIHIICHUIO CBOOOIBI HIIH
OTPaHUYEHUSI €ro JEeeCHOCOOHOCTH 0
PELICHHIO Cy/la — K OHOMY U3 YICHOB €ro
CeMbH, KOTOPBIi N3bSABUII )KEITAHUE U MO-
JKET COIIACHO 3aKOHY CTaTh apeHJaToOpOM,
a B Clly4ae €ro OTKa3a WM OTCYTCTBHS
TaKOBBIX — K JIMIIAM, KOTOPbIE HCIIOIb30-
BaJIM ATOT 3€MEJbHBIH yJacTOK BMECTE C
apeH/1aTopoM, C NX COINIACHS, €CIIH 3TO HE
MIPOTHBOPEUNT TPEOOBAHUSIM 3€MEIEHOTO
KoZIeKca YKpawnHBI M HACTOSIIEr0 3aKOHa,

3) mepexona K JIMITy IpaBa COOCTBEH-
HOCTH Ha JKUIJION JIOM, 3JIaHHE HITH COOpPY-
JKEHHE, PaCIOJIOKCHHbIE Ha apeH0BaH-
HOM 3€MeJIbHOM y4acTke. JloroBopoM, Ko-
TOPBIH NpegycMaTpuBaeT NpHoOpeTeHne
npaBa COOCTBEHHOCTH Ha JKWIOHW JIOM,
3[1aHHE WM COOPYXKEHHE, MPEKpaIaeTcs
JIOTOBOP apEHIbl 3€MEJIbHOI0 Y4acTka B
YaCTH apeH.Ibl MPEABLAYIIMM apeHIaTo-
pPOM 3€MENBHOTO YYacTKa, Ha KOTOPOM
pacIoio’)KeH TaKOM KHIIOH JIOM, 3/1aHue
WA COOPYKEHHE;

— JMKBHJAIWHU IOPUANIECKOTO JIHIa-
apennaropa. JloroBop Haiima mpekparia-
ercs B ciydae JHMKBHAALMU OpUANYe-
CKOTO JIMIA, KOTOPOe Oblila HAaHUMATEeJIeM
i Haiimonarenem (4. 2 ct. 781 I'K Vkpa-
HHBI).

B coorBerctBuu ¢ wactsimu 1-3 cr.
104 TK VYkpauHbl OPUAMYECKOE JHLO
MIPEKpaIaeTcs: B pe3ynbTaTe peoprannsa-
Uy (CIUSTHUS, TPUCOCANHCHHUS, pa3iere-
HUSL, TIPeoOpa30BaHMsI) WIN JTNKBHIAINN.
B cnywae peopranuzannu 0pUARIECKUX
JIUI] UMYIIECTBO, MpaBa M OOS3aHHOCTH
MepexoIAT K mpaBonpeeMHnKam. FOpuan-
YeCKOE JIMLIO SBIISAETCS MPEKPAILECHHBIM CO
IHs BHeceHMs B EnuHbIil rocynapcTBeH-
HBIIl peecTp 3alKCH O ero NpeKpalieH:u.
[Mopsnox npekpaiieHus: PUITYECKOro
JIMLA B IPOLECCe BOCCTAHOBICHUS €rO
MIaTeKECIIOCOOHOCTH MM OaHKPOTCTBA
YCTaHABIMBACTCS 3aKOHOM.

IOpunuuaeckoe a0 THKBUAUPYETCS:

1) Mo penIeHnio ero y4acTHHKOB WIIN
opraHa IOPUINIECKOTO JIMIA, YIIOIHOMO-
YEHHOTO Ha 9TO YUPEIUTEIBHBIMHU JIOKY-
MEHTaMH, B TOM YHUCIIE B CBSI3M C OKOHYa-

HHEM CpOKa, Ha KOTOPBIA OBLIO CO3aHO
FOPUIMYECKOE JIMIIO, JOCTHKEHHEM LIEITH,
IUTsl KOTOPOM OHA CO3/1aHa, a TAKKe B JIPy-
IHX CIy4Yasix, IPEIyCMOTPEHHBIX YUPEIH-
TENILHBIMHU JOKYMEHTAMH;

2) MO pEIIeHUI0 Cyla O JUKBUAALUU
FOPUIMYCCKOTO JIMIA BCIICACTBHE MOINY-
[IEHHBIX [IPU €0 CO3JaHUU HAPYIICHUH,
M0 HCKY
y4YacTHHKA FOPUIMYECKOrO JIUIA HIH CO-

KOTOpbI€ HECJIb3sd YCTPAHUTD,

OTBETCTBYIOILIETO OpraHa TroCyIapCTBEH-
HOM BIIACTH;

3) o peueHuIo cyaa o JIMKBUAALMN
IOPU/IMYECKOTO JIMIA B JIPYTHX Ciydasx,
YCTaHOBJICHHBIX 3aKOHOM, TI0 UCKY COOT-
BETCTBYIOLIEI0 OpraHa rocyJapcTBEHHOM
BJIACTH.

Eciu ¢ uCKOM 0 JIMKBUJALUH FOPUIU-
YECKOro JIMIa 00paTuiICsl OpraH rocynap-
CTBEHHOMW BIIACTH, JIMKBHATOPOM MOXKET
OBITh HA3HAYECH 3TOT OpPraH, €CIIM OH HaJle-
JICH COOTBETCTBYIOIMMH TIOJTHOMOYHSIMH.

Eciu CTOMMOCTh UMYIIECTBA FOPU/IU-
YECKOTo JIMLa HEAOCTAaTO4Ha Ul YIOB-
JICTBOPEHHsI TPEeOOBaHUH KPEAUTOPOB,
IOPU/INYECKOE JIMIO OCYIIECTBISIET BCE
HEeoOXOUMBbIe ISHCTBUS, YCTAaHOBICHHbIC
3aKOHOM O BOCCTAHOBJICHUH IIATEKECIIO-
COOHOCTH WM IPU3HAHUU OAHKPOTOM.

OCOOCHHOCTH JIMKBUJAIIMK OaHKOB
YCTAHABIIUBAIOTCS 3aKOHOM O OaHKax H
GankoBckoit mesirensHOcTH (cT. 110 T'K
VYKpauHsl);

— OTYYXKJCHHE IIpaBa apeHIbl 3e-
MEJIBEHOTO ydYacTKa 3aJIorofepiKaTelieM.
CommacHo 4. 7 cr. 5 3akoHa YKpauHbI
or 05.06.2003 Ne 898-IV «O06 umnorexe»
MIPEIMETOM HIIOTEKH MOXKET OBITh IPaBO
apeH/Ibl WM TIOJIb30BAHUS HEJBHKUMbIM
HUMYILIECTBOM, KOTOPOE MPEJOCTABISACT
apeHJaTopy MWJIM TOJIb30BATEII0 IPABO
CTPOUTH, BIAJETh M OTYYKAATh OOBEKT
HEJBIKUMOTO UMyIecTBa. Takoe mpaBo
apeH/Ibl WJIM TIOJIb30BAHUS HEJBHKUMBIM
MUMYIECTBOM JUIsl LieJield HacTosero 3a-
KOHA CYMTACTCS HEJBHXKUMBIM HMYIIIC-
ctBoM [5]. OTuyXkIeHHe npaBa apeHbl
3eMEeJIbHOTIO y4YacTKa 3aJIorozieprkaresieM
[IPeKpalaeT JI0roBOp apeHjbl 3eMIM ¢
apeHaTopom;

— npuoOpeTeHne mpaBa COOCTBEHHO-
CTH HA XUJIOH JIOM, 3JIaHUE WM COOPYIKe-
HHE, PACIIOJIOKCHHbIE HA apeHJOBAHHOM
JIPYTHM JIMLOM 3eMeNbHOM yyacTke. K
JIUITy, KOTOPOMY IIEpPeluIo IMpaBo CoO-
CTBEHHOCTH Ha JKUJIOH JIOM, 3[aHHe HIIH
COOpY)KCHHE, PACIIONIOKEHHBIC Ha apeH-
JIOBAHHOM 3€MCJIbHOM YYacTKe, TaKXKe
MEPEXOANT TPABO apeHbl Ha STOT 3e-

MeJbHBIN yyacToK. JJoroBopoM, KOTOpbIit
npeycMarpuBaeT NpHoOpeTeHHe IpaBa
COOCTBEHHOCTH Ha JKWJIOH JIOM, 3[aHue
WIH COOPY)XCHHUE, HNPEeKpallaeTcsi JI0ro-
BOP apeH]Ibl 3€MEJPHOTO y4acTKa B 4a-
CTH apeH[bl MPEIbIAYIIIM apeHIaTOPOM
3eMEeNIbHOTO yJacTKa, Ha KOTOPOM pac-
ITOJIO’KEH TAKOW KUJION J0M, 3/TaHUE WIIH
coopyxeHnue (4. 3 cT. 7 3akoHa YKpauHBI
or 06.10. 1998 Ne 161-XIV «O06 apenze
3eMITHY).

K oTHOIIEHHSAM, CBSI3aHHBIM C Ilepe-
XOZIOM MpaBa IOJIb30BAHUS 3EMEJIbHBIM
YYacCTKOM, Ha KOTOPOM pacIiONOKEHbI
JKMJIOM JIOM, 3[aHHE WJIM COOpYXEHHE,
K JIMILY, KOTOpOE MPHOOpesno mpasa cood-
CTBEHHOCTH Ha COOTBETCTBYIOLIEE He-
JIBIDKUMOE MMYIIIECTBO, B TOM YHUCIIE OT-
HOCHTEIIFHO pa3Mepa TaKoro 3eMeIbHOTO
ydacTKa, MPHUMEHSETCS 3aKOHOMATEeNlb-
CTBO, JIEWCTBOBABIIIEE HA MOMEHT IIepeXo-
J1a TIpaBa COOCTBEHHOCTH Ha JKWJIOH JIOM,
3[JaHNE WIHA COOPYKEHHE.

K oTHOmeHusAM m0ab30BaHUsA COO-
CTBEHHUKOM JKWJIOTO JIOMA, 3JIaHUS WJIH
COOPYXKEHHs, 3eMEJIbHBIM y4YacTKOM, Ha
KOTOPOM PacHOJIOKEH 3TOT OOBEKT, KaK K
[PaBOOTHOLICHUSM, KOTOPBIE MPOIOJIKa-
I0TCS, MPUMEHSETCS 3aKOHOJATEIbCTBO,
JIEHCTByIOIIEe B TEUEHHE MEPUOAA MONb-
30BaHMS 3€MENBHBIM y4acTkoM. Hopmbr
3aKOHOJATENIECTBA, KOTOPHIMH H3MEHCH
MIPaBOBOM PEXMUM M YCIIOBHS ITOJIH30Ba-
HUSl TaKUMH 3€MEJIbHBIMH YYacTKaMH,
JTOJDKHBI TPUMEHSTBCS TAKKe U K YCIIOBH-
M IOJIB30BaHUS 3EMEJIbHBIM Y4YacTKOM,
CYIIECTBOBABIIMMH IO COOTBETCTBYIO-
HIUX U3MEHEHHH.

BcoorBercTtBum c 4. 4. 1-2,4-6 cT. 120
3eMenbHOro Kojekca YKpauHbl B clydae
npuoOpeTeHUsl paBa COOCTBEHHOCTH Ha
JKUJION JIOM, 3[aHUE WM COOpPYXKEHHE,
HaxoJslInecs B COOCTBEHHOCTH, IMOJIb-
30BaHMU JIPYyTOTO JIMIA, MPEKPAaIIaeTCst
IIpaBO COOCTBEHHOCTH, IPABO ITOJIH30Ba-
HUSI 3€MEJIbHBIM YYacTKOM, Ha KOTOPOM
pacronokeHbl 9TH 00beKTHI. K nuiy, ko-
TOpOE MPUOOPENO MPaBO COOCTBEHHOCTH
Ha XWJIOH JI0M, 3/1aHUE WK COOPYKCHUE,
pa3MelleHHble Ha 3eMENbHOM YYacTKe,
HaxoZs1eMcss B COOCTBEHHOCTH JAPYroro
JIML@, MEePEeXOAUT MPaBO COOCTBEHHOCTH
Ha 3eMEJIbHbINH Y4aCTOK MJIM €r0 4acTh, Ha
KOTOPOH OHH pa3MeIeHbl, 0e3 N3MEHEHUSI
€ro IEeJICBOr0 Ha3HAYCHHS.

Ecmm xunoit nom, 3gaHHE WM CO-
Opy’KEHHE DAaCIIOJIOKEHO Ha 3eMEIbHOM
yYacTKe, HaXOSIIEMCSI B IIOJIb30BAaHHH,
TO B Cllydae NpHoOpeTeHus mpasa coO-
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CTBEHHOCTH Ha 3TH O0BEKTHI K IpHOOpe-
TaTEeJNII0 TEPEXOJUT IIPABO MOJIL30BAHUS
3eMEeJIbHBIM YYacTKOM, Ha KOTOPOM OHH
pa3MelleHbl, Ha TeX JKE YCIOBUSAX U B TOM
ke 00beMe, KOTOpble ObUTH y TIPEablIy-
IIET0 3eMJICMOTb30BaTENs.

B cnywae mpuoOperenus npaBa cod-
CTBEHHOCTH Ha XHJIOH JOM, 37[aHUE HIIH
COOpYXEHHE HECKOJIBKAMH JINIIAMHU TIpa-
BO Ha 3€MEJIbHBIN yJacTOK OMPEAeIIeTCst
MIPOTIOPIIOHANIBHO JIOJISIM JIUI] B TIpaBe
COOCTBEHHOCTH KMIJIOTO JIOMa, 3aHHs
WU COOPYKEHHUS.

B cnywae mpuoOpeTeHus npasa co0-
CTBEHHOCTH Ha JKWJIOH JIOM, 37aHHE HJIH
coopyKeHHe (GHU3MYECKUMH WM IOpH-
JMYECKUMH JIMI[AMH, KOTOpbIE HE MO-
TYT UMETh B COOCTBEHHOCTH 3EMENIbHBIX
YYacTKOB, IPABO IOJB30BAHUS 3EMEIlb-
HBIM Y9acTKOM, Ha KOTOPOM pacIOJIOKEH
KUJION TIOM, 3/aHWE WM COOpY’KeHHeE,
MePeXOUT K YKa3aHHBIM JIMLIAM Ha yCJo-
BUSIX apeH/IbI.

CyIleCTBEHHBIM YCIIOBUEM JIOTOBO-
pa, KOTOpBII HpegycMarpuBaeT HpHOO-
peTeHue npaBa cCOOCTBEHHOCTH Ha JKHJIIOH
JIOM, 3/I1aHHE WIH COOPYIKEHHUE, SBIISETCS
Ka/IaCTPOBbI HOMEP 3EMEJIBHOIO y4acT-
Ka, IPaBO Ha KOTOPBIH MIEPEXOIUT B CBSI3U
¢ mpuoOpeTeHneM IpaBa COOCTBEHHOCTH
Ha 9TH OOBEKTHI.

3aKIoueHne JI0TOBOPA, TPEIMETOM
KOTOPOTO SIBIISIETCSI PHOOpETEHNE TpaBa
COOCTBEHHOCTH Ha JKWJIOW JIOM, 3IaHUE
WA COOpPYXXEHHUE, CBS3aHHOE C Tepexo-
JIOM TIpaBa Ha 4acTh 3eMEJIbHOTO y4acTKa,
OCYLIECTBIISIETCA T10CIE BBIACICHUS ITON
YaCTH B OT/EJIbHBIH 3eMEJIbHBI Y4acTOK
U IIPUCBOGHHUS €My OTZEIBHOI0 KaJacTpo-
BOT'O HOMEpA.

B ciydae mpuoOpereHus mpasa
COOCTBEHHOCTH Ha JKWJIOH JOM (Kpome
MHOTOKBAPTUPHOTO),  PACIIOJIOKCHHBIH
Ha 3eMJISIX TOCYAapCTBEHHOH MIIH KOMMY-
HaJIBHON COOCTBEHHOCTH, HAXOMSIIINXCS B
MIOJIG30BaHMH JIPYTOTo JIUIA, 1 HEOOX0H-
MOCTH pa3/IeleHUs] 3eMEeIbHOTO yJacTKa
IUIOIIA/Ib 3€MEJIBHOIO y4acTKa, KOTOPbIH
(hopmHpyeTcst, HE MOXKET ObITh MEHbILE,
4eM MaKCHMaJIbHBIH pa3Mep 3eMeJbHBIX
YYaCTKOB COOTBETCTBYIOIIETO IIEJIE€BOTO
Ha3HaueHUs, ompeaeneHHbX cT. 121 3e-
MEJIHOTO KOJieKca YKpauHbI (KpoMe CiIy-
yaeB, Korna (POPMHPOBAHUE 3EMEITBLHOTO
yyacTka B TakOM pa3Mmepe sIBJISeTCs He-
BO3MOJKHBIM);

— TpeKpalieHne JIeHCTBUS T0TOBOpa,
3aKJIIOYEHHOTO B paMKax TOCYIapCTBEH-
HO-YaCTHOTO MapTHepcTBa (110 J0roBOpam

apeH/Ibl 3€MJIM, 3aK/IIOYCHHBIX B paMKax
TaKoro maptHepctsa). OpraHu3aMOHHO-
NPaBOBBIC OCHOBBI B3aMMOJCHCTBHS TO-
CYIapCTBEHHBIX MApTHEPOB C YAaCTHBIMU
napTHEpaMH U OCHOBHBIC TPHUHIIUIIBI TO-
CyIapCTBEHHO-YaCTHOTO MapTHEPCTBA Ha
JIOTOBOPHOM OCHOBE OIIPEIENICHO 3aKo-
HOM Ykpauusl oT 01.07.2010 Ne 2404-VI
«O TOCYmapCTBEHHO-YaCTHOM ITapTHEp-
ctBe». B coorBercTBUM € u. u. 1-3 cT. §
9TOro 3aKkoHa B Ciydae, €CIH JUIS OCy-
IIECTBJICHUS TOCYAapPCTBEHHO-YACTHOTO
HapTHEPCTBA HEOOXOIMMO II0JIb30BaHHE
3eMEeJbHBIM ~ Y4acTKOM, TOCYAapCTBEH-
HBI mapTHep oOecreynBaeT YacTHOMY
napTHEpy BO3MOJKHOCTH HCIIOJIb30BAaHMS
TAKOr0 y4acTKa Ha CPOK, YCTaHOBJICHHBIH
JIOTOBOPOM, 3aKJIIOYEHHBIM B paMKax Io-
CyIapCTBEHHO-4YaCTHOTO  IapTHEPCTBa.
ITopsimok M ycrmoBHSI TIOMYYEHHUS YacT-
HBIM TTapTHEPOM IIpaBa Ha TIOJIb30BAHHE
3eMENIBHBIMI  YYaCTKaMH  yKa3bIBAIOTCS
B YCJIOBHSIX KOHKypCa IO ONpEIEICHHIO
YAaCTHOTO MapTHEpa JUlsl 3aKJIFOUEHUS J0-
roBopa B paMKax roCyAapCTBEHHO-YacT-
HOro maprtHepcrBa. [locie npekpaiieHus
JCUCTBUSL JI0OTOBOpA, 3aKJIIOYEHHOTO B
paMKax TrocCylapCTBEHHO-4aCTHOIO Map-
THEPCTBA, YaCTHBIM MapTHEp 00s3aH Oc-
BOOOIHUTH 3EMEJbHBII y4YacTOK, IPeao-
CTaBICHHBI €My Ul OCYIIECTBICHHS
TOCYIapCTBEHHO-YaCTHOTO ITapTHEPCTBA,
B COOTBETCTBHH C HACTOSIIIEH cTarheit [4].

VYuuTeBas BBIIIECKAa3aHHOE, Mpes-
JaraeM BHECTH M3MEHEHHs B ab3all 4er-
BepThI yacTu nepsoil cratbu 31 3akoHa
Vikpaunsl ot 06.10.1998 Ne 161-XIV «O6
apeH/ie 3eMJI» ¥ U3JI0KHUTh €r0 B CIey-
IOILEeH peaKInu:

«CwMmepTu Gpu3NUecKoro JuIa — apeH-
JiaTopa, OCY)KACHHS K JINIICHUIO CBOOOIBI
WM OIPaHUYCHHUS] €ro JeeCrHoCOOHOCTH
[0 PELICHUIO Cyaa (PU3MYECKOro JiHma —
apeHsaTopa, eciy JINIA, 3aKPeIUICHHbIE B
CT. 7 3TOTO 3aKOHA, OTCYTCTBYIOT WU OT-
Ka3aJIMCh OT JOTOBOPAy.

[IpeanoxxeHHOE aBTOPOM OCHOBaHHE
HpeKpalieHus J0TroBOpa apeHbl 3eMIIN
JIOJDKHO OBITH OTpaXkeHO B 3akoHe YKpau-
HBI 0T 06.10.1998 Ne 161-XIV «O6 apen-
Je 3eMIIN», YUYHUTBIBAas TO, YTO TIPH €ro
3aKJIIOYCHUH, A B JaJbHEHILEM — ITpeKpa-
IICHNUH, CTOPOHBI JOJDKHBI OBITH YBEPEHBI
B HAJIEKHOM IOPUIMYECKON 3alUTe MpHU-
HaJUTeXKAIIETO UM 3eMEIbHOTO YJacTKa.

VkazaHHBIM 3aKOHOM MOTYT OBITh
MIPETyCMOTPEHBI U JIpyTHE CITydaH, B KO-
TOPBIX JIOTOBOP apeHIBI 3eMJIM HpeKpa-
I1aeTCs.
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JloroBop apeH/ibl 3eMJId MOXET OBITh
PacTOPrHyT IO COMIAIICHHIO CTOpoH. ITo
TpeOOBaHMIO OJIHOI M3 CTOPOH JOTOBOD
apeH/Ibl MOXKET OBITh JOCPOYHO PACTOP-
THYT 10 PEIICHUIO Cy/ia B MOPs/IKe, ycTa-
HOBJICHHOM 3aKOHOM.

PacTop:xenue moroBopa apeH/ bl 3eM-
JM B OXHOCTOPOHHEM MOpSIKEe HE JOIy-
CKaeTcs, €CIM MHOE HE IPEeILyCMOTPEHO
3aKOHOM MJIM HAaCTOSILUM JIOTOBOPOM.

W3 BBINICU3IOKEHHOTO  BBITEKAIOT
CIIeITYIOIIIE BHIBO/IbI:

1) mpennaraercst AeUHHULUS TIOHS-
THSL «IPEKpaIlleHue JI0roBOpa apeHbl
3eMJIN» B aBTOPCKOM pellaKIIuK:

«[Ipexpaiienue 0roBopa apeH/ bl
3eMJII — 9TO IpPEKpPAIEHHEe CTOPOHAMH
B3aMMOCOIVIACOBAHHBIX ~ IPABOOTHOIIIE-
HUH, COCTaBISIOMHNX MpeAMEeT 00s3a-
TEIbCTBA, B CIIy4ae HEBO3MOXKHOCTH €ro
BBITTOJTHEHUS B CHITy Pa3lIMIHBIX 00CTOSI-
TEJILCTB (PAKTUYECKOTO XapakTepa W/Iin
00CTOATENBECTB, HE3aBHCHUMBIX OT BOJH
CTOPOH, a TAaKXKe C OCHOBAaHWH, Iperyc-
MOTPEHHBIX J0TOBOPOM, 3€MEJIbHBIM KO-
JIeKCOM YKpauHbl U 3aKOHOM YKpauHbI
«O06 apeHie 3eMITH»;

2) mpexanaraeTcsi BHECTH H3MCHEHUS
K ab3ally 4eTBEpTOMY 4YaCTH INEepBOil cTa-
1 31 3akona Ykpamusl ot 06.10.1998
Ne 161-XIV «O06 apenze 3emnm» U U3J0-
JKUTH €r0 B CIEIYIONIeH peaakiuu:

«Cwmeptu (pu3nyecKoro Juna — apeH-
JlaTopa, OCYKAEHUs K JINILCHUIO CBOOOBI
WIN OTPAaHMYEHHUS €ro JIeecrnoCOOHOCTH
110 PEUIeHHIO cyaa (U3MUECKOro JIMna —
apeHjaTopa, eciii JMLa, 3aKperIeHHbIE B
CT. 7 3TOrO 3aKOHa, OTCYTCTBYIOT MJIM OT-
Ka3aJIUCh OT J0TOBOPAy.

Cnucok HCMOJIb30BAHHON JuTepa-
TypbI:

1. bmamyk A.M. Ilpekpamenue mo-
TOBOPHBIX 00S3aTENECTB B TPaXKJAHCKOM
npaBe YKpauHbl: aBroped. Auc. ... KaHI.
fopun. Hayk: crer. 12.00.03 «[paxman-
CKOE IIPaBO M TpaKAAHCKUIl Ipolecc;
CeMeiHOe NpaBo; MEXKLyHapOHOE YacT-
Hoe npaBo» [Tekcr] / A.M. Brnamyk. — K.:
KueBckuii HalMOHaNbHBIA YHUBEPCUTET
umenu Tapaca IleBuenxo, 2006. — 22 c.

2. Muxuno O.U. Ilpekpamenue mo-
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MEKAYHAPOJIHO-ITPABOBOE
PEI'YJIMPOBAHME 3AHIUTDBI ITPABA
COBCTBEHHOCTHU HA YHUBEPCAJIBHOM
N PETHOHAJIBHOM YPOBHAX

Haranbss TOPOBEII,
couckareb Kaeapsl MeXKITyHAPOJHOTO MpaBa U CPABHUTEIBHOTO MPABOBEICHHUS
Kuesckoro ynuBepcutera npasa HanmoHanpHOH akageMun HayK YKpauHbl

Summary

The article explores international legal regulation of ownership right at universally
applicable level in European Convention on Human Rights and Fundamental Freedoms
dated 1950, Universal Declaration of Human Rights dated 1948, International Covenant
on Economic, Social and Cultural Rights, 1966, along with at regional level in Refugee
Convention dated 1951, Convention related to stateless persons status dated 1954,
International Convention on Elimination of All Forms of Racial Discrimination dated
1966, International Convention on Protection of Rights of All Migrant Workers and
Members of their Families dated 1990r., Resolution of General Assembly. Certain
judgments of European Court of Human Rights have been analyzed along with its
interpretation of ,,property right” concept.

Key words: property right, human rights, Convention on Human Rights and
Fundamental Freedoms dated 1950, Ne 1 Protocol to Convention, Universal Declaration
of Human Rights dated 1948, right to own property, international treaties, European
Court of Human Rights.

AHHOTanMsA

B crarbe nccnenyercs MexIyHapOTHO-IIPABOBOE PETYIHPOBAHUE TpaBa cOOCTBEH-
HOCTH Ha YHUBEPCAJIbHOM M PETHOHAIBHOM YPOBHSX B EBpormeiickoil KOHBEHLIUU O 3a-
[IMTE MpaB YeloBeKa M OCHOBOMOIAararmux cBooox 1950 r., Beeobmield aeknapannn
mpaB denmoBeka 1948 1., MexXayHapOTHOM TAaKTe 00 SKOHOMHUYECKHUX, COIMAIBHBIX U
KyJBTYpHBIX mpaBax 1966 r., B KouBeniuu o craryce Oexennes 1951 r., Konsenuuun
o craryce anarpuioB 1954 1., MexayHapoiHON KOHBEHIIMH O JTHKBHIALUU BCEX (GOpPM
pacoBoit muckpumuHanuu 1966 ., MexxyHapoqHOil KOHBEHIINU O 3alllUTe TpaB BCEX
TPYAALIUXCSI-MUTPAHTOB U wieHoB uXx ceMelt 1990 ., B peszomonusax [enepanbHoit Ac-
cambien OOH. IIpoananu3upoBaHbl HEKOTOpbIE pereHus: EBporeiickoro cyza 1o mpa-
BaM YeJIOBEKA M eT0 TOJKOBAHUE MOHATHS «IIPaBa COOCTBEHHOCTH.

KitroueBble ci10Ba: mpaBo COOCTBEHHOCTH, IpaBa yesoBeka, KOHBEHLUS O 3aluTe
IIpaB YeoBeKa M ocHoBomnonaraomux cBooox 1950 r., [Iporokon Ne 1 k Konsenuuw,
Bceobmas nexnmapanms npas denoBeka 1948 1., mpaBo Ha BlageHHe UMYIIECTBOM, MEX-
JlyHapOAHbIe TOTOBOPBI, EBponeiickuii cyn o mpaBaM YeloBeKa.

ocTaHoBKa mpodaemsbl. [Ipo-
OreMarnka 3aIlUTHl IpaBa CoO-

OTHOLICHWH wYacTHBIX Juil. Kak BepHO
YKa3bIBaeTCsl B MEXIYHApPOTHO-IIPABOBOI

CTBEHHOCTH, KaK OJIHOIO U3 OCHOBOIIOJIA-
TaloIUX MpaB YeJIOBEeKa B MEXyHapo.-
HO-TIPABOBOM KOHTEKCTE IPEICTABISACT
c000H OJTHO U3 aKTyaJIbHBIX HAIPABICHUI
Pa3BUTHS MEKITyHAPOAHO-IIPABOBOTO MH-
CTHUTYTa 3alUTHI IPaBa COOCTBEHHOCTH B
aCIEeKTe ero M3Y4EHUs, KaK HeoTbeMile-
MOTO MHCTUTYTa OTPAacCiIH MEXTyHapo.-
Horo npasa (nanee — MII), mpas yenoBexa
(manee — MIIIIY), ¢ omHOW CTOPOHBI, U
Kak (pakTopa COBEPIICHCTBOBAHMUS HAallU-
OHAJBHOTO HMHCTHTYTa IIpaBa COOCTBEH-
HOCTH — C APYTOH.

OOEenpuHATOe  NPEACTABICHHE O
XO7le pPa3BUTHUS JIJAHHOTO HMHCTHTYTa 4a-
CTO OYEePYMBACTCS NPH3HAHMEM HCKIIIO-
YUTEIIPHOCTH  HAI[MOHAJIBHO-IIPABOBOTO
perynupoBaHusi chepbl MMYILIECTBEHHBIX

JIOKTPUHE, B IIEJIOM, 3TO JIOTUYHO OOBsIC-
HeTCsT TTpeolialaHueM JacTHONIPABOBBIX
Havas B MHCTUTYTE IIpaBa COOCTBEHHOCTH,
HAITPaBJICHHOCTHIO €ro MpeaMeTa Ha JacT-
HBIE UMYIIECTBEHHBIE OTHOMIEHHS [ 1].

AKTyaJdbHOCTh TeMBI HCCI€I0Ba-
HHs1. B cBoto ouepenb, nccieoBaHUE Ke
BOIPOCOB PEryINPOBAHUS 3aIIUTHI TIpaBa
cooctBennoct B MII kak myGnu4HO-
[IPaBOBOTO HMHCTUTYyTa MPHOOpETaeT BCe
OOJIBIIYIO aKTyaJIbHOCTh B CBSI3U C YBe-
JUYCHUEM TIPAKTUYECKOH 3HAYMMOCTH
MEXKyHAPOIHOTO TPUHIIUIA YBAKCHUS U
COOITIOICHNST TIPaB YeJI0BEKa M OCHOBHBIX
CcBOOO MEXIYHApOIHBIM COOOIIECTBOM
rOCyJapcCTB, B LIEJIOM.

Ha namr B3z, pa3sBuTHe Hcciemye-
MOU TeMBbI HAXOIUTCS B IMHAMUKE, XapakK-
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TEpHU3YIOLIeHCs TOCTOSIHHBIM OOHOBJICHHU-
€M KOMIUIEKCA PEIeHUH M MOCTaHOBIIE-
HHUI MEXIYHapOIHBIX CyAeOHBIX OPraHOB
B cepe 3aiuThl IpaBa COOCTBEHHOCTH,
4T0 OOYCJIOBICHO, HPEKAE BCEro, BO3-
pacTalomnM KOJIMYEeCTBOM OOparieHuit
TpaXIaH Pa3IUIHBIX TOCYIapCTB, B TOM
gyuciae U YKpauWHBI, B JaHHBIE CyIeOHBIC
YUpeXIEHHs 3a 3alIUTOH CBOEro mMpaBa
cobctBeHHOCTH. TakuM o00OpasoM, Hc-
CIIEZIOBAaHNE CHCTEMBI MEXTyHapOIHO-
MPaBOBOTO PETYJIMPOBAHUS 3aILUTHI Mpa-
Ba COOCTBEHHOCTH Ha YHHBEPCAJIBbHOM U
PErMOHAJILHOM YPOBHSX, Ha HaIll B3IJIAL,
SIBIISIETCS] aKTyaJbHONH M CBOEBPEMEHHOU
3a/aueil COBPEMEHHON HayKu MEXIyHa-
POJIHOTO TpaBa.

Kpome TOTO, aKTyanpHOCTH JaHHOU
poOJIeMaTHKl  00yCIaBIMBACTCS TaKkKe
YBEIMYEHHEM KOJIMYECTBA OOpaIeHuit
rpakaaH YkpauHsl B EBponielickuii cyn o
npaBaM yenoBeka (nanee — ECITY) B xon-
TEKCTe 3aIUTHl HapyIIEHHOTO IpaBa co0-
CTBEHHOCTH, ITIPEILYyCMOTPEHHOTO CTaThel
1 Ilporokona 1 k EBponelickoil koHBeHLIH
0 3aIlIUTe MpaB YeJoBeKa M OCHOBOIOJA-
raromux cBodos 1950 r. (manee — EKITY).
Takasi TeHAEHLMS POCTa KOJMYecTBa 00-
pamienuii ykpauHckux rpaxaas B ECITY,
IPEXAe BCEro, 0OyCIOBIEHA CIETyIOIIH-
MH TpPUYUHAMH: PacIpOCTPAaHEHHE WH-
opmanmm o mestenprOcTH ECITY cpenm
TpakaaH YKpauHbI, aKTHBU3ALUsT paOOThI
ECIIY no 3asiBieHHsM 10 YKpauwHe; He-
MpeycMOTpeHHoe B locymapcTBeHHOM
Oro/pKeTe YKpanHsbl BbIICJICHHE CPEICTB Ha
HoraiieHue OFOJDKETHOW 3aJJ0JDKEHHOCTH
nepesl pabOTHUKAMH YTOJIbHOM IPOMBIII-
JICHHOCTH, YUUTEISIMH, CYAbSIMU U JPYyTH-
MH KaTerOpHsMH pPabOTHUKOB OIO/PKETHO#
cdepsl, KoTOpasi 00pazoBaach B Ipesibl-
JIyIIHe TOABI, YTO IPHUBOAUT K HEBO3MOXK-
HOCTH MCTIOJTHEHUS Cy/IeOHBIX PEHICHHH O
B3BICKaHUH TaKOH 3aJJ0JKEHHOCTH; HECO-
OTBETCTBHE OT/IETHHBIX TTOJIOKEHUH yKpa-
MHCKOTO 3aKoHozaTenscTBa npasy EKITY;
OTJIETIbHBIE  MTPOOJIEMBI
TEJILHOM TPaKTUKH [2].

AKTyaJIbHOCTh JITAaHHOH IpoOiemaru-
K1 JU1st YKpauHbl 00yCIIaBIMBACTCS TaKKe
u TeM, uro 26 asrycrta 2015 ronpa Ilpe-
3uneHT Ykpaunsl lletp [lopomenko mou-
nucan YKas, KOTOpPbIM BBOIHUTCA B JCH-
ctBue pemienne CoBeTa HAIMOHAIBHOMN
6e3omacHOCTH M OOOPOHBI YKpawHBI OT
20 wromst 2015 roma «O cocTosTHUH pean-
3a0UU Mep TI0 3alIUTe WMYIIECTBEHHBIX
IIpaB ¥ MHTEPECOB TOCyAapcTBa YKpanHa
B CBSI3M C BPEMEHHOW OKKyTIAIlMeH 4acTi

MTPaBONPHMEHN-

TEPPUTOPUU YKPAUHBD. YUUTHIBAst HEOO-
XOZAMMOCTD JIOTIOJIHUTEIBHBIX MEp T10 3a-
IIUTE TIPAaB U HHTEPECOB, COIACHO ITOMY
nokymenty, Kabuner MunuctpoB Ykpau-
HBI TIPEAITICHIBACTCS IPUHATH Oe30TIara-
TEJIbHBIC MEpPbI 110 AKTHBU3ALUK PabOThI
[0 BO3MEIICHHUIO YOBITKOB, HAHECEHHBIX
BPEMEHHOI OKKyNnanueidl d4acTu Teppu-
Topun YKpawHbl. B wacTHOCTH, BBECTH
OCYILECTBJICHHE Ha MOCTOSHHOW OCHOBE
YTOYHEHUSI pa3Mepa yOBITKOB, IPUINHEH-
HBIX IIPEMATCTBUEM pean3aluy rocyaap-
CTBOM YKpanHa Ha TEPPUTOPUN ABTOHOM-
Hoii Pecniy6onmuku Kpeim n CeBacromnosns
npaBa COOCTBEHHOCTH W HMMYIIECTBEH-
HbIX mpaB. CoBMecTHO ¢ HanmoHanbHBIM
MHCTHTYTOM CTPaTEerHYeCKHX HCCIEN0-
BaHU, JAPYrMX HAy4YHO-HCCIIEIOBATEIIb-
CKHX YUPEKACHHUH MOATOTOBUTH TTO3HLIUN
VKpanHbI OTHOCHTENHHO 3aMINATH HMYIIIe-
CTBEHHBIX IIPaB M HHTEPECOB TOCYIaPCTBa
[3]. IpencrasnsieTcs, 4TO HE MOCIIETHIOIO
POJIb B IIPOIIECCE peaTU3aINU MOTOKEHU I
aT0ro Ykasa OylyT UrpaTh MEeXaHU3MBbI 3a-
IIUTHI IIpaBa COOCTBEHHOCTH, MPELYyCMO-
tpennbie EKITY.

BbIIen3/10)KeHHBIMH  TTOJIOKEHHAMU
1 00ycCllaBIMBAeTCsl BBIOOP TEMbI HCCIIe-
JIOBaHWUS.

Ieasb craTbMm — OCYIIECTBUTH KOM-
IUIEKCHOE TIPABOBOE HCCIICAOBAHUE CH-
CTEMBI MEXTyHapOTHO-TIPABOBOTO PETry-
JMPOBAHMS 3alIUTHl TpaBa COOCTBEHHO-
CTH KaK ITyOJIWYHO-IIPAaBOBOTO WHCTUTYTA
Ha yHHuBepcaibHoM (cuctema OOH) u pe-
ruoHasnsHOM (CoseT EBporibl) ypoBHSX, a
TaKKe cHOPMYIIHPOBATH MPEUIOKEHUS U
PEKOMEH/IalIMK [0 YCOBEPLIEHCTBOBAHUIO
YKPaMHCKOTO 3aKOHOJATEIbCTBA U MIPABO-
NPUMEHUTEIBHON IPAaKTHKH C Y4eTOM
MEKIyHapOIHbIX M EBPOIEHCKHUX CTaH-
JTapTOB B KOHTEKCTE 3aIINUTHI MpaBa co0-
CTBEHHOCTH.

JUist OoCyIIecTBICHUS TOCTaBICHHON
[IeJTH aBTOPOM C(hOpMyITHpPOBAHBI CIIEy-
IOIIME 3a/1a4H:

BO-TIEPBBIX, HM3YYUTHh COJIEP)KAHUE
HOPM YHMBEPCAJbHBIX U PErHOHAIBbHBIX
MEK/[yHapOIHO-IIPAaBOBbIX aKTOB B 00J1a-
CTH 3aLUTHI NIPaBa COOCTBEHHOCTH U BbI-
SIBUTb OCHOBHBIE IOJIOXKEHHUS, Kacarollu-
ecst 00ObEKTOB, COZICPIKAHUS U TIPABOMEP-
HBIX OTPAHUYCHUI TpaBa COOCTBEHHOCTH;

BO-BTOPBIX, HM3y4YHTh HPABOBBIC I10-
3HULUN MEXKIYHAPOIHBIX YHHBEPCAIBHBIX
U PETHOHAJBHBIX JJOTOBOPHBIX OPTaHOB B
cdepe 3amuTH MpaB YeloBeKa, BBIPAOO-
TaHHbIE UMM B KOHTEKCTE 3aIUTHI IpaBa
COOCTBEHHOCTH;
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B-TPETbUX, OLEHHUTh 3P(PEKTUBHOCTH
YHUBEPCAIBHOTO U PErHOHAJIBHOTO Me-
XaHM3MOB 3aILUTHI IPaBa COOCTBEHHOCTH
U OIPE/CIUTH OCHOBHBIC TCHACHLMH HMX
B3aMMOJICHCTBUSL.

CocrosiHuEe Hay4HOH pa3paboTaHHO-
CTH TEMBI XapaKTEePHU3yeTCs] HaINdueM
KOMIUIEKCHBIX ~HCCJIEIOBAaHWH  yKpawH-
CKMX W 3apyOe)KHBIX YYEHBIX B 00IacTH
3alIUTHl TIpaB dYeJOBEKa, B TOM YHUCIE
nmpaBa COOCTBEHHOCTH. Tak, OTIeNbHBIE
MEJK/lyHapOIHO-IIPABOBbIC  ACIEKThI 3a-
LIATHI IpaBa COOCTBEHHOCTH paccMarpu-
BAJIM B CBOMX MOHOrpadMsiX M Hay4HBIX
nyomukanusx B.JI. 3umuenko, M.B. Ky-
yuH, T.H. HemaraeBa, A.H. XKepe6uos,
B.B. Mepkynos, A.I. Oprens, K.A. Knu-
meHko, [{piranoBa C.U., CaBenbeBa E.T.,
Bbornanosa B.I'. u ap.

Bompockr TonkoBaHHWS mpaBa BO-
o0Imie, WHTEpNpeTanud W HPUMEHEHHS
EKIIY Espormeiickum cynoM 10 mpaBam
YeNoBeKa M CyJJaMH YKpawWHBI, B YaCTHO-
CTH, M3y4YaJlUCh C y4eTOM pabOT TaKuX
YKPaMHCKHX M 3apyOeHBIX YYECHBIX,
kak: B.H. Baramantok, B.E. Mapma3zos,
C.B. IlleBuyk, A.b. Benrepos, E. Bpy-
onesckuii, }0./]. Unbun, B.A. Tymanos,
JI. T'yceitnoB u ap.

H30:keHne 0CHOBHOTO MaTepHaJa.
Tsoxeno mpencTaBuTh cebe AEMOKpaTH-
geckoe OOIEecTBO, B KOTOPOM He o00e-
CIIEYEHO TIPAaBO BIANETh HMYIIECTBOM.
D¢ dexTrBHAs 3aIUTa STOTO MPaBa rocy-
JTAPCTBOM MOJKET CITOCOOCTBOBAThH YIIPO-
YEHHIO JEMOKpPAaTHM M COLMAJIBHOW CTa-
OMJIBHOCTH.

B nokymeHTax 1o mpaBaM 4elloBeKa
MOXXHO HPOCIEAUTh OOIMEe TEHACHLUH
1o (OPMHUPOBAHUIO IO3MIMK Tocynap-
CTBa B BOIIPOCE 3aIIUTHI ITPaBa COOCTBEH-
HOCTH.

BbesycnmoBHO, mpaBo  COOCTBEHHO-
CTH — Ba)KHEHIIIee B CHCTEME OCHOBHBIX
MpaB YeJIOBEKa, NMPU3HAHHOE COBPEMEH-
HBIM MEXTyHapoaHBIM IpaBoM. [lo3To-
My ObUIO OBl OHIMOOYHBIM YTBEPXKIaTh,
YTO MEXIYHapOIHOE MPaBO COBEPLICHHO
0e3pa3zIMyHO K IIO3MLMHM, Kacarouieics
mpaBa COOCTBEHHOCTH, KaK OCHOBHOTIO
npaBa 4esnoBeka. CBUAETEIBCTBOM ATOTO
SIBIAIOTCS JIOKYMEHTBI YHHBEPCAJILHOTO
Xapakrepa.

B cuny ectectBeHHOrO Xapakrepa mpa-
Ba COOCTBEHHOCTH, TOCIIEIHEE HYXKIACTCS
B a0COITFOTHOH OXpaHe (3alKTe) OT IMOCsTa-
TEJIECTB CO CTOPOHBI Apyrux Jmil. IlepBoHa-
YaJbHO TaKasi OXpaHa perlaMeHTHPOBaIACh
BHYTPHTOCYJaPCTBEHHBIM TIpaBoM. OrHa-



I NOIEMBRIE 2015

KO, HauMHasg CO CPEAHHMX BEKOB, YacTHas
COOCTBEHHOCTb ~ TIOZIBEPraercss Mex.Iy-
HapOJHO-IIPABOBOW pErIaMEHTAlMd U B
MEX/TyHapOIHOM YacTHOM npase. [lepso-
HaYaJbHO B OOBIYHOM MpaBe (OPMHUPYETCst
MEKIyHApOIHO-TIPABOBOM NPHUHINAMN  3a-
[Tl YACTHOM COOCTBEHHOCTH [8§, ¢. 139].
[lo3aHee MOSBHINCH MEKTyHApPOIHO-TIPa-
BOBBIE JIOTOBOPBI, B KOTOPBIX IOJYYHIIO
KOHKPETH3aLHUIO €r0 COAep KaHue.

Hauasno ObII0 MOJIOKEHO MPUHITHIMA
JOKYMEHTaMH Ha JABYX KOH(EpEeHLHsX 110
BOIIPOCAM YPEryJIMpOBaHUs KOH(IUKTOB,
npoxoauBiiux B ['aare B 1899 u 1907 rr.
B snoxy raarckux KoHpepeHIui npu3Ha-
HHUE M 3alUTa 4aCTHOH COOCTBEHHOCTH,
KaK IpaBa e€CTECTBEHHOT0, aOCOJIIOTHOTO
1 BEUHOro, ObUIN HEOCTIOPUMBIMH NIPHH-
LUIaMH, OOUIETIPHHATHIME OOBIYAsIMH B
MEXITyHapoHOM TipaBe. Takum oOpa3om,
B MEXIyHapOJHOM IpaBe Hayama XX B.
YTBEpAMIIOCH HPaBUIO 00 aOCOIIOTHOM
HETNPUKOCHOBEHHOCTH  YacTHOW  co0-
CTBEHHOCTH.

IlepBast mupoBas BoiiHa BHecIa KOp-
PEKTHBBI B 3TOT INPUHLMI, TaK KaK BO-
IOIOIME TOCYAapCTBa IOBCEMECTHO Ha-
pylIaJ HENPUKOCHOBEHHOCTh YaCTHOM
cobcrBeHHocTH. Hanwonanuzauust co0-
CTBEHHOCTH, B TOM YHCJIC U COOCTBEHHO-
CTH WHOCTPAHHBIX T'Pa’kAaH, IPOBOAUMAs
0e3 BBITUIATHl KOMIICHCAINH, BEI3BAJIa OT-
pHUIaTEeTbHBIA Pe30HaHC BO BCEM MHUpE, 1
B 0COOEHHOCTH B cTpaHax 3anajHoi EB-
pormer u CIIA [9, c. 3].

PanukanbHble U3MEHEHUS B MUPE, BbI-
3BaHHBIC JICHCTBUSAMU OTIEJIBHBIX CTPaH,
CBHJIETEIILCTBOBAIM O PACXOXKJICHUH JOK-
TPHUHBI U NPAKTHKU TOCYAapCTB B OTHO-
LICHUH K TpaBy coOcTBeHHOCTH. [lepBoit
TIOTIBITKOM pa3pelleHys ero CTaj CO3bIB
MIePBOTO KOHTpecca CecCHu AcCCOoIUanun
MEXIYHApOJHOTO TIpaBa, MOCBSIICHHOTO
3aIIUTEe YAaCTHOW COOCTBEHHOCTH, KOTO-
palit mpoxoami B 1926 1. B Bene. [leGatbt
110 TIOBOAY COBMECTHMOCTH HPOH3O0ILIEI-
IIMX B MHUpPE W3MEHEHHWH B KOHIECTIUHN
IIpaBa COOCTBEHHOCTH U €€ MEX/IyHapo/I-
HOM 3alMThl Pa3BEPHYJIUCH IO/ 3HaMe-
HEeM JIOTMbl CBSIIEHHOW, aOCONIOTHOU |
HENPUKOCHOBEHHOU coOcTBeHHOCTH. [Ipn
9TOM Bc€ HEOJIaronpusTHbIC IS JaHHOM
JOTMBI M3MEHEHUsT ObUIM PacClCHEHBI,
KaK HECOBMECTHMBIE C MEXTyHapOTHBIM
MyOIMYHBIM  TIOPSIAKOM, OCOOEHHO 3TO
KacaJoch OJKCIIPONpPUAUK COOCTBEHHO-
ctu 6e3 IpeiBapUTEIBHOIO M IOJIHOIO
BO3MEUICHUs. DTa KOHIEMNIHS ITOIydIHIa
KaTerOpUYHOE BHIPA)KEHHE B PE3OJIOINH,

KOTOpas BK/IIOHajia B ce0st ciieyromue
ITYHKTBI:

1) yactHast COOCTBEHHOCTh HE MOXET
OBITH IKCIPONIPUUPOBAaHA O€3 KOMIICHCA-
IHH;

2) BBIIIEYKA3aHHBIM IPUHIIAII IPUME-
HHUM B METyHapOJHOM IIPaBE;

3) MeXIyHapOJHOE MPABO JAET MOJ-
HOMOYHSI OJHOMY TOCYIAapCTBY BMEIIH-
BaThCs B JIeNa IPYToro B CIydae Hapyle-
HUSI 9TOTO NPUHIINTIA;

4) MHUpHBIC IOTOBOPBI OATBEP)KAAIOT
U NIPU3HAIOT 3TOT MPUHLMII

IMonoxenus, BeIpaboTaHHble AcCOIHU-
anueil MexxayHaponHoro npasa B 1926 .,
ObUM BocTpeOOBaHbI mocie Bropoit mu-
poBoOii BOWHBL. MeXayHapOIHBIE TOKY-
MEHTBI, IPUHATHIE B IIEPHUO/] ITOCTIE 3aBep-
meHus Bropoil MUpOBOI BOMHBI, yUUTBI-
BaJI BCE TIPEKHIE MU MEXKTyHAPOTHO-
MIPaBOBOM JOKTPHUHBI O HEOOXOANMOCTH
3aIMUTHI IPaB YaCTHOI COOCTBEHHOCTH.

B VYcraBe OOH 3asBieHo o sxenaHun
roCy/lapCTB «BHOBb YTBEPJUThH BEPY B OC-
HOBHbIE TpaBa yesoBeka» (4. 2 [IpeamOy-
ne1). Cratest 1 YcraBa npeaycMmaTpuBaer,
yto uensto OOH sBiseTcs «ocyiect-
BIIATH MEXKIAYHApOJAHOE COTPYIHHUYECTBO
B IOOLIPEHUH W Pa3BUTHUH YBAXKEHHS K
[paBaM 4eJIOBEKA M OCHOBHBIM CBO0OO-
nmam...» (m. 3). Kpome Toro, u3 ct. cT. 55,
56 VYcraBa ciemyeT, 4To «rocygapcTsa —
ynensl OOH OynyT cozelicTBoBaTh BCe-
00111eMy yBa)KCHHUIO M COOIIOICHHIO TIPaB
YeloBeKa M OCHOBHBIX cBOOOA...». Urto
MIOHMMAETCA TI0J] «IIPaBaMHU 4eJIOBEKa» U
«OCHOBHBIMH cBoOOmammu»? Ycra OOH
HE BKJIIOYAET B ce0sl MepeyHs MpaB 4eso-
BEKa U OCHOBHBIX CBOOOJI, HA KOTOPBIC OH
ccpltaeTca. Takol TepeueHb CONEPIKUT
BBIIIICHA3BAHHBIH JTOKYyMEHT — Bceol-
mas JAeKiapanus mpaB denoseka or 10
nekabpst 1948 r. Takum 00pa3oM, MOKHO
YTBEP)KAATh, YTO TOCYAApCTBA — TICHBI
OOH o006s3aHb! OXpaHATH MIPABO YaCTHOM
COOCTBEHHOCTH.

BceoOmas neknapanus mpaB 4eso-
Beka 1948 1. Obula TEPBBIM JIOKYMEHTOM
OOH, mnpoBo3MIacUBIIMM 3TO HPaBO
[4, c. 41]. B ct. 17 conepxarcs cienyro-
LIM€ MOJIOKEHNUS:

«l. Kaxnplii yenoBeKk MMeEET MpPaBO
BJIaJIETh UMYILIECTBOM KaK CAMHOJIHYHO,
TaK ¥ COBMECTHO C IPYTUMH.

2. Hukto He IOMKEH OBITH IPOU3-
BOJIEHO JIMIIIEH CBOETO UMYTIECTBay [5].

Heo06xoamMo y4IuTHIBaTh U TO, 9TO CO-
IacHo 11. 2 cT. 27 BeeoOeit nexiapanuu
npaB 4enoBeka U . 1 cT. 15 MexnayHa-

POIHOTO IaKkTa 00 SKOHOMHYECKHX, CO-
LUAIbHBIX U KYJIbTYPHBIX IIpaBax, 1966 r.,
MPaBO Ha 3alUTY MOPAJIbHBIX U MaTepH-
QJIBHBIX MHTEPECOB, CBA3AHHBIX C JIIO0OH
HAy4HOH, JUTEpaTypHOU HIN XyHdOXKe-
CTBEHHOH NPOAYKLHUEH, aBTOPOM KOTOPOH
SIBISIETCSL UCJIOBEK, OTHOCHUTCSA K UHCIY
MIPaB KaKI0TO YEITOBEKa.

Takum o6paszom, Jlekmapammst 1po-
Bo3MIamaer, a [lakT 3akperuisier Mmpaso
COOCTBEHHOCTH, BO3HHKAIOIIEE B PE3YITb-
TaTe MHTEJUIEKTYaIbHOM AeATEeIbHOCTH.

[Tonoxenus ct. 17 Beeobeit Jlexia-
palyy ITpaB YeloBeKa BOCIIPOM3BOIATCS
B CT. 5 MexayHapoqHOW KOHBEHIMH O
JUKBUAALMU BceX (OpPM pPacoBoil Juc-
kpumuHanuu 1966 r.: rocynapcTBa-ydact-
HHKH KOHBEHIIMH OOSI3YIOTCSl «3alpEeTUTh
U JHUKBHINPOBATH PACOBYIO IHCKPHMHU-
HalliI0 B OTHOIICHHWH OCYIIECTBICHUS
CIIEAYIOIUX IIpaB: IpaBa Ha BIAJCHHUE
HMMYIIECTBOM KaK €IMHOJINYHO, TaK U CO-
BMECTHO C ApyruMmu» [6, c. 141]. Cnenyer
OTMETHTb, 4To 00a [Takra o nmpaBax 4eso-
BEKa HE COAEpXkaT IOJOXKEHUH O IpaBe
COOCTBEHHOCTH [7].

Ot/enbHbIE acEeKThl ATOH 005 3aHHO-
CTU CTAJIM IOPUANYECKH 00s3aTeIbHBIMU
B COOTBETCTBHH C MPHUHATHIM B 1966 T.
[TakToM 00 3KOHOMUYECKHX, COLUATBHBIX
U KyJAbTYpHBIX npaBax (mamee — Ilakr).
B sTOoM nmoroBope mMMeeTcs ykazaHHE Ha
IIPaBO KaKIOTO 00IaaTh IMPaBoOM HHTE-
JIEKTyaJIbHOW COOCTBEHHOCTH.

Crares 11 Ilaxkra ycraHaBiIMBaeT,
41O yyacTByrouue B [lakre rocynapcTsa
[PU3HAIOT NPABO KAKAOTO HA JI0CTATOY-
HBII KM3HEHHBIH YPOBEHb IJISI HEro M
€ro CeMbH, BKJIIOYAIOIIUI B ceds JocTa-
TOYHOE MUTAHUE, OJCHKIY M KUIMIIEC, U
Ha HENPEPBIBHOE YIyUIICHHE YCIOBHH
sxku3nu [10, c. 14, 16].

OTnenpHBIe HOPMBI O 3aIIUTE MpaBa
cOOCTBEHHOCTH OBUTH CHOPMYITUPOBAHBI
B HOpMax MeXIyHapOIHOTO T'yMaHHTap-
HOTO TIpaBa, JEHCTBYIOIINE B YCIIOBHSX
BOOpPYKeHHbIX KoH(uuKTOB. Tak, cornac-
HO cT. 53 JKeHeBckoil KOHBeHIMH OT 12
aBrycra 1949 r. «O 3amure rpaxaaHcKo-
r0 HACEJICHUs BO BpeMsl BOWHBI» 3arpe-
IIAeTCsl YHUYTOXKCHUE JIBIKHMOTO HIIM
HEJBHKUMOTO HMYILECTBA, SBIISIONIETO-
Cs MHAWBUIYATbHON WU KOJJIEKTMBHOU
COOCTBEHHOCTBIO, €CIIH 3TO HE SIBISETCS
«a0COJIIOTHO HEOOXOAUMBIM JIJIS1 BOCHHBIX
oneparwmit» [11, c. 549].

Hopmer o mpaBe wacTHOH COOCTBEH-
HOCTH (KaK OJHOTO W3 TIpaB YeJIOBEKA)
LEJTMKOM OTHOCHIIUCH K 00JacTH MEXIY-
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HApOJIHOTO ITyOJIMYHOTO IIPaBa ¥ HE pery-
JMPOBAJIM HANPSAMYIO OTHOLICHUS C y4a-
CcTHeM YacTHBIX Jinll [12, c. 13-36]. Takum
o0pa3oM, IpaBa 4eJIOBEKa OCTaBAJIUCH
LETUKOM B cdepe BeJeHUs rocyaapcTs,
a MEeXIyHapOJHbIE TOTOBOPHI JIUIIb IIO-
Oy’KIall OCHOBHBIX CYOBEKTOB MEKIY-
HApOIHOTO ITyOIMYHOTO TpaBa K MPHHS-
THIO COOTBETCTBYIOUIMX HAIlMOHAIBHBIX
3aKOHOJIATENIFHBIX aKTOB BO HCIIOJIHEHUE
MOATIMCAHHBIX MEXKIYHAPOIHBIX JJOrOBO-
poB. Bonee GnaronpusTHBIE MPEATOCHUI-
KN K CO3JIaHUIO YHH(UIMPOBAHHOTO pe-
JKMMa TpaBa COOCTBEHHOCTH CYIECTBO-
BaJIM HAa PErMOHAJILHOM ypoBHE B EBpore.
[Tocne BTopoii MUPOBOI BOWMHBI B CTPaHAX
3anmagHoit EBpombl pe3ko yrmyOnsoTcs
HMHTErPallOHHBIE TPOLECCHI, HAUNHACTCS
CTPOUTENIECTBO €AWHOTO T'YMaHUTapHOTO
1 SKOHOMHYECKOTO TIPOCTPAHCTBA.

U Bce ke 3To mpaBo OBUTO 3aKPEIICHO
B HEKOTOPBIX MEXIYHApPOIHO-TIPABOBBIX
JIOTOBOPAxX M MPOBO3MINIAIIEHO B psijie Je-
knaparuit OOH. Tax, Hanpumep, Konsen-
st o craryce OexxerueB 1951 1. u Kon-
BEHLUS O cTaryce anaTpusoB 1954 r. B cT.
13 comeprkat MoJIOKEHHUE, COITIACHO KOTO-
poMy OexKeHIIaM U araTpy/iaM IpeoCcTaB-
JsIeTCs paBHOE, a BO3MOXHO, U OoJee Oa-
TONPHUSTHOE MOJIOKEHHE IO CPAaBHEHUIO C
TeM, KaKiM IIOJIB3YIOTCSI HHOCTPAHIIBI B
OTHOIIEHUH MPUOOPETEHUS JBIKUMOTO
1 HelBWXHMoro mmymecta. Crates 14
00enx KOHBEHIINH MpHpaBHsIa OCKEHIICB
W armaTpuIoB K TpakJaHaM CTpaHbI Hpe-
ObIBaHMS B OTHOIICHHWH 3aLUUTHI UX aB-
TOPCKUX U IIPOMBIILIJICHHBIX [PaB.

MexayHapoaHass ~ KOHBEHLIHUS O
JUKBUAALMU BceX (OpPM pPacoBoil auc-
kpumuHauuu 1966 r. B CT. 5 comepx ut
00513aTeNBCTBO  TOCYAAPCTB-Y4aCTHHKOB
«3aMpeTuTh U JHUKBUIUPOBATH PACOBYIO
JUCKPUMMHALIMIO BO Bcex ee (opmax u
o0ecreunTh paBHONIPAaBHE KaXKAOTO YeJI0-
BEKa IepeJ 3aKOHOM» B OTHOIICHHH OCY-
IIIECTBIICHHUS] MHOTUX TIpaB, B YaCTHOCTH,
«TpaBa Ha BIAJICHHE HMYIIECTBOM Kak
€IMHOJIMYHO, TaK U COBMECTHO C JPYTH-
Mu». KOHBEHIHMS TOYTH JIOCIOBHO BOC-
npou3BoauT 1. 1 cT. 17 BeeoOmeit nexina-
pauuu npaB yenoBeka. TakuM 00pasom,
B 3TOil CTaThe HAIUIO CBOE Pa3BHTHE CO-
JIep)KaHUe TpaBa YeJIOBEKa Ha BIIAJICHUE
HMMYIIECTBOM, B YAacCTHOCTH, IIPaBO Ha
KOMITCHCAIIHIO, KOTOPOE 00CYKIaI0Ch BO
BpeMs pazpabotku cT. 17 BeeoOmeit ne-
KJIapalyy TpaB YeI0OBEKa U COOTBETCTBY-
IOIIUX TIOJIOKEHUH TAaKTOB, HO TaK M HE
OBUTO B HUX BKITIOUEHO.

CornacHo 1. 2 cr. 15 KonBenuuu o
JMKBUIAIMH BCeX (POPM TUCKPUMHUHALIUK
B OTHOIIEHUH xeHUMH 1979 r. rocynap-
CTBA-y4aCTHUKH O0OECIICYMBAIOT JKCHIIH-
HaM paBHBIE C MYXYMHAMH MpaBa IpU
3aKJIFOUYCHUH JIOTOBOPOB 00 YNpaBICHUH
umymecrBoM. Janee . m. h m. 1 ct. 16
00s135IBaeT TOCYAApPCTBA-yUYaCTHUKH 00e-
CIIEYMBATh HAa OCHOBE PAaBEHCTBA MYKIMH
Y JKCHIIMH «OIMHAKOBBIC ITPaBa CyNpyToB
B OTHOIICHUH BIIAJICHUS, IPUOOPETEHUS,
YIPaBJICHHUS, TT0b30BAHUS U PacIIOpsiKe-
HHS UMYLIECTBOM Kak OecIUIaTHO, TaK 1 32
wiary». JlaHHOe nonoxeHue umeeT 60Ib-
I110€ 3HAYEHHE U1l YCTaHOBJICHUS paBEH-
CTBA MEXy MY)KYMHAMHU U KCHIMHAMH,
U JIMKBUJALMK JUCKPUMUHALIMUA B OTHO-
HIEHUH >KSHIIWH NP OCYIIECTBICHUN UX
mpaBa BilafeTh uMmymiectBoM. M6o, xoTs
BCE TOCYJapCcTBa NMPHU3HAIOT OCHOBOIIOJA-
Taronye MPUHIUIBI PaBEHCTBA U 3arpe-
IICHUs] JUCKPUMHHAIMH, B HEKOTOPBIX
Pa3BUBAIOIINXCS CTPAaHAX KEHIIUHBI JIH-
IIEHbI UIMYIIECTBEHHBIX NpaB. Hanpuwmep,
B MHIMM COITIaCHO MHIYHUCTCKOMY IIPaBy
JKEHILMHBl HE MOIIM HACJEI0BaTh TAKOe
HEJBWKUMOE MMYIIECTBO, KaK 3eMJIs.
CoBpeMEHHOE 3aKOHO/IATENILCTBO CTPAHBI
TaKoOe MPaBO KEHIIMHAM IPEI0CTABHIIO,
OJJHAKO COOTBETCTBYIOIINE HOPMBI CO-
JiepKaT psA OTPAaHWYEHHUH, a BO MHOTHX
palioHax MpaBO HACJEI0BAHUS PETYIHPY-
€TCsl HOpMaMy OOBIYHOTO TpaBa JaHHOTO
pernoHa wiau oOmMHEL. OrpaHnYeHHs B
COOTBETCTBUM C MECTHBIMH OOBIYASIMH
HaOJIIONAIOTCS B psifie PYTUX a3HMaTCKUX
u adpukaHckux crpaH. OJHAKO KOMHTe-
TBI 1O JIMKBUJIALIUK PACOBOW JIMCKPUMU-
HALMM U JIUCKPUMHUHAIMU B OTHOLICHUH
JKEHILMH HE YAENSIOT HaJUISKAIero BHU-
MaHWUsl IaHHOMY BOIIPOCY.

IIpaBo uemoBexka BIALeTh HMYIIe-
CTBOM IIPOBO3IVIAIICHO B PAJE JeKIapa-
it OOH. Tak, manpumep, B m. 11 [le-
KJIapanuy O mpaBax MHBAIHIOB 1975 1
«MHBAJIU/Bl  JTOJDKHBI
UMETh BO3MOYKHOCTH ITOJIb30BaThCSl KBa-
TU(UIMPOBAHHON OPUANYECKON IOMO-
1110, KOI/Ia 10A00HAas MOMOLb SIBJISAETCS
HEO0OXOMMOH ISt 3aIUThl UX JIMYHOCTH
U UMyLIecTBay. Jleknapanus ColualbHO-
ro mporpecca u pa3Burtusi ot 11 gekadps
1969 1. B cT. 6 mpoOBO3IIAIIAET CIIEIYIO-
mee: «ComuanbHbINA IPOTPecc U Pa3BUTHE
TpeOyIOT yuacTHs BCEX WICHOB 00IIECTBa
B MPOM3BOANTEIHLHOM M OOIIIECTBEHHO T10-
JIE3HOM TPYJIE M yCTAaHOBIICHHS B COOTBET-
CTBHH C IIpaBaMH YeJIOBEKA U OCHOBHBIMH
cBOOO/IaMH, a TaKXKe B COOTBETCTBHH C
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MIPUHLUIIAMU CIIPABEUIMBOCTU U COLHU-
QIBHOH (YHKIMKM COOCTBEHHOCTH TaKUX
(hopM COOCTBEHHOCTH Ha 3€MIIIO U CPEeI-
CTBA [IPOU3BOICTBA, KOTOPHIC UCKIIOYAIOT
r00bIe (POPMBI DKCIUTyaTallil YeIoBeKa,
obecrieunBalOT paBHbIC IIpaBa Ha CcoOO-
CTBEHHOCTb JUIsl BCEX U CO3/]1al0T YCIIOBUS,
BeJlylIne K MOUIMHHOMY PaBEHCTBY Cpe-
1 roxei» [13].

Wcxonst n3 nmanHOM crarbm, Jlekia-
pauust paccMaTpHBaeT poOib COOCTBEH-
HOCTH, KaK BaXXHYIO COCTaBHYIO 4YacTb
pasBuTHs oOuiecTBa. Bmecre ¢ Tem s
MIPUHATOTO 0 MHUIMATHBE COLMAINUCTHU-
YeCKUX CTpaH JOKyMEHTa XapaKTEePHBbI
HICATMCTHYECKUE M JIOBOJBHO OOIIME U
HeTouHble (OPMYIUPOBKH. B wacTHOCTH,
HESICHO, Kakue (OPMBI COOCTBEHHOCTH
MOTYT HCKJIIOYUTD «TI00BIC (hOPMBI HKC-
IUTyaTalluy 4eJI0BeKa» U «CO3al0T yCIo-
BUSl, BeQyIUE K MOMUIMHHOMY PAaBEHCTBY
cpenu monei» [14, c. 13].

T'enepanbrast AccamOiest OOH ne pa3
3aTparuBajia BOIpoc 00 yBaKeHUM IIpaBa
BJIaJIeTh MMYIIECTBOM BO BpeMsi 0OCYyX-
JCHUS W TPHHATUS PELIEHHH 1O TaKuM
B)XHBIM BOIpPOCAM, KaK MPaBO HApOOB
Ha caMoompe/esieHHe, IPaB0 Ha HEOTh-
eMJIEMBIl CYBEepEHUTET HaJl ECTECTBCH-
HBIMH peCypcamMy U IIpaBO Ha pPa3BHUTHE.
Tak, nanmpumep, B ee Pesomorum 1803
(XVII) or 14 nexabps 1962 r., o3armas-
neHHol «HeoTbeMeMblil  CyBEepEeHHTET
HaJl €CTECTBEHHBIMH pecypcaMmu», IIpo-
BO3IVIAIIACTCS «IPABO HAPOAOB M HALUH
Ha HEOTHEMJICMBIHl CYyBEpEHUTET HaJl MX
€CTECTBEHHBIMH 0OrarcTBaMm M pecyp-
caMH» U TOAYEPKUBAETCS, YTO IPaBO
«JOJDKHO OCYIIECTBIATbCA B MHTEpecax
HX HAIlMOHAJILHOTO Pa3BUTHS U Oiaroco-
CTOSIHMSI HACEJEHHMs COOTBETCTBYIOIINX
rocygapcTs» [15, c. 44].

Hcxons u3 BBILIEU3IO0KEHHOTO, Clle-
JyeT, 4TO MpaBO Ha BIAJECHHE HMYIIle-
CTBOM paccCMaTpuBaeTCs B JaHHOM JIeK/Ia-
paLyH B CBETE IIpaBa HAPOIOB U HALUI Ha
HEOTBHEMJIEMBI CYBEPEHUTET HaJl CBOUMHU
MIPUPOAHBIMU OOraTCTBaMU M PECYpCaMu.
VYrpaBieHue CTPOUTENILCTBOM —EJUHOIO
9KOHOMHYECKOIO M KyJIBTYpHOTO TIpO-
CTpaHCTBa ObLIO IEpefaHo Ha HaJHAlM-
OHAJIbHBIA YpOBeHb. BbUIM 00pa3oBaHbI
CIICLMAJIbHBIE  MEXJIyHapOJHble Opra-
HU3aUUK. VIMEHHO CO37aHHBIE MEXIY-
HapOJHbIC OPraHU3alUM JODKHBI ObLIH
OTBe4aTh 3a BBIPAOOTKY M oOecrieyeHHe
YHU(UIIIPOBAHHOTO IIPABOBOIO  pEry-
JMPOBaHUs TYMAaHUTapHBIX BOIPOCOB U
BONpocoB oOmiero poiHKa. Tak, Coser
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EBponbl cran LEHTpaJbHOM pervoHallb-
HOM MeX1yHapoJHON opraHuzanuei, ot-
BETCTBEHHOI 3 BOIIPOCHI TyMaHUTAPHOIO
coTpynHudectBa, a EBpomeiickuii coro3
cTaj oTBe4aTbh 3a (DYHKIMOHHUPOBAHUE
00IIer0 3KOHOMHUYECKOTO MPOCTPAHCTBA
BEAYIIUX 3aIIaJHOCBPOINCHCKUX CTpaH.
Ha Coget EBporibt 66110 BO3I0%KEHO (hop-
MHpPOBaHNE YHU(HUIMPOBAHHOTO PEXKHUMA
Ha ypoBHE 0a30BBIX ITOJIOXKEHHI, COCTaB-
JISIOIUX WHCTUTYT COBPEMEHHOTO IpaBa
yacTHOH coOcTBeHHOCTH. A EBpomei-
CKHUI COI03 OCYIIECTBIISUI YHH(DUKALHIO
HMHCTHUTYTa IpaBa COOCTBEHHOCTH yXe Ha
YPOBHE OT/ICIbHBIX PEKHMOB.

Creyer oTMETUTb, 4TO OoJiee IHMpo-
KOe COJep)KaHHWe MpaB yeJoBeKa Ha BIla-
JICHHE MMYILECTBOM OBLIO BKJIFOYEHO B
perHoHaNIBHbIE 10TOBOPHI. [1epBrIM U 11eH-
TPAIBHBIM MEKTyHAPOAHBIM COIVIAIICHH-
€M 10 BOIpocaM IpaB uesioBeka B EBporne
crana EBporieiickast KOHBEHIIUSI 110 TIpaBamM
YeJoBeKa W OCHOBOITOJIATAIONINX CBOOOT
1950 ., u Ilporokon Ne 1 k Heit 1952 .
[16], rapanTupyromuii HeKOTOpbIE ApyrHe
OIpe/ieIeHHbIE ITPpaBa i CBOOO/IbI, KOTOPbIE
He ObUIM BKJIFOYEHBI B KOHBEHIIUIO, Y4acT-
HHKaMHU KOTOPOIl SIBJISIOTCS MPAKTHYCCKH
BCE €BPOICHCKUE TOCYAaPCTRA.

Crarbs 1 [Iporoxona Ne 1 ot 20 map-
ta 1952 1. EBponelickoil KOHBEHINHU IIO
mpaBaMm uenoBeka 1950 T. rapaHTHpOBa-
J1a KaKJIOMy TIPaBO Ha yBa)KEHHE CBOETO
HMMYIIECTBA ¥ yCTAaHOBHJIA OIIPEICIICHHBIE
rapaHTU¥ TpaB YacTHHIX JIMII B CiIydae
BMEIIATENbCTBA TOCY/IApCTBA B MX IpaBa.
Ilo3nnee B TonmkoBaHuu EBponeiickoro
cyaa 10 nmpaBaM 4YesoBeKka ObLIo oTMede-
HO, YTO «IIO CYLIECTBY CTaThsl | rapaHTH-
pyer npaBo cobctBeHHoCTHY» [17, ¢. 94].
B neit roBopuTtcst: «Kaxmoe pusuueckoe
WA IOPUAWYECKOE JIUI0 HMEeT IPaBO
OECIpPEnsITCTBEHHO TIOJIb30BAThCS  CBO-
UM nmymecTBoM. HUKTO HEe MOXeT OBITH
JIUIIEH CBOETO HMYIIECTBa, KPOME Kak
B HHTepecax OOIIecTBa W Ha YCIOBUSIX,
MPEAYCMOTPEHHBIX 3aKOHOM M OOMMH
MPUHLUIAMHA  MEXIyHApOAHOTrO IIpaBa.
[penblayniye NOJOKEHUs HU B KOeH Mepe
He YHmEMISIOT IpaBa rocyaapcTBa obe-
CIIEYMBATh BBINOJIHEHUE TaKUX 3aKOHOB,
Kakue eMmy IpEeICTABISAIOTCS HE00XO0/1u-
MBIMH ISl OCYIIECTBIICHUSI KOHTPOJIS 3a
HCIIOJIb30BaHUEM COOCTBEHHOCTH B COOT-
BETCTBHU C OOIIUMH HHTEPECAMH HITH JJIsSt
ofecredeHust yIuiaTel HaJIOTOB, APYTHX
c60poB uiaK mWTpadoBy.

Xotenoch OBl MOAYEPKHYTH TO 00-
CTOSITEIBCTBO, 4TO [IpoTOKOn ompenens-

€T Ipezesbl MEXKIyHapOoIHO-IIPAaBOBOIO
peryaupoBaHHs BOIPOCOB, CBA3aHHBIX C
npaBoM coOcTBeHHOCTH. [IpaBoBoe pery-
JIMPOBAaHKE BOIIPOCOB 3AILIUTHI COOCTBEH-
HOCTH — 3TO TpPEporaTtiBa BHYTPEHHETO
IpaBa TOCYAAapCTB. MexXIyHapOIHOMY
MIpaBy OTBOAHUTCSA CyOCHAMAapHas pOIb,
CBSI3aHHAS JINIIH C 9aCTHIO BOIIPOCOB 3a-
IIUTHl THOCTPAHHON YacTHON cOOCTBEH-
HOCTH.

EBpornelicknii cyn o npaBaM 4esioBe-
Ka B CBOEM pelIeHHH 1o Jeiy Sporrond et
Lonnroth ot 23 centsiopst 1982 1. 3ameTHO
YCHIIHJI pOJIb TIpaBa COOCTBEHHOCTHU B CH-
CTeMe IpaB 4eJI0BEKa, rapaHTHPOBAHHBIX
JIaHHOW KOHBEHLIMCH, MOMYEPKHYB OCO-
ObIif XapaKkTep eBPOIEHCKOro mpasa 4eso-
BEKa M0 OTHOMIEHHIO K YHHUBEPCAIbHBIM
HOpMaM MekayHapozaHoro npasa [18]. [1o
mHeHnio Cyna, eBpomnelcKkie KOHBEHITHS
JIOCTATOYHO IIOJHO TapaHTHPYeT IIPaBo
COOCTBEHHOCTH, MOCKOJIBKY «IIpaBo Oec-
MPETSITCTBEHHOTO  TOJTB30BAHUSI  CBOUM
UMYIIECTBOM»® SIBIIETCSI OCHOBHBIM B
COZIEp)KAaHUU TIOHATHUS IIpaBa COOCTBEH-
Hoctu. EBponeiickuit Cya no npaBam ue-
JIOBEKA B Ps/I€ CBOUX PEIICHUI yTOUYHHI
coziep)KaHMe TIOHATHS IpaBa COOCTBEH-
HOCTH, 3aKkperenHoe B [Iporokomne Ne 1.

HmymectBo, 3amumniaemoe cT. 1 gaH-
HOW KOHBCHIMH BKJIIOYACT BCSKOE HMY-
IIECTBO, a TaKkKe «OecTesecHOe MMyIIe-
cTBO» (T. €. NICANBbHBIN HeMaTepHUATbHBII
HMMYIIECTBeHHBIN 00BeKT) [19], axoHOMU-
YeCKHe MHTEPECHl, CBI3aHHBIE C PO3HIY-
HOU mponaxkeil HanutkoB [20], ¢ HenBuU-
XKHUMOCTBIO, FapaHTHUEH, JIOBEPEHHOCTHIO
[21]uT A

CornacHo OTAeNbHBIM perieHusM EB-
poreiickoro cyza B chepy peryiupoBaHus
ct. 1 TIpotokona Ne 1 BxozsT Takxke 00s-
3aHHOCTH TI0 BBIMIJIATE COIIMATBHOTO CTpa-
XOBAaHUS W yIIAaTe COIMAIBbHBIX B3HOCOB
[22]. B omHOoM m3 cBomx pemrenuii EB-
pormeiicknii cyn myTeM TonkoBaHus IIpo-
Tokona Ne 1 BocroiHMI IpoOes OTHOCH-
TEJNBHO TpaBa JIMIA Ha TIOJy4eHHE BO3-
MEIIEeHHs B Cllydae NPUYMHEHUS yuiepoa
ero MMyLIecTBY. B cBoux nanmbHeHmmx
pelIeHusX M nocraHoBieHusx EBpomeid-
CKHIi Cy/l 10 IpaBaM 4eJl0oBeKa HEn3MEH-
HO CJIeZI0BaJl NPUHLMITY BO3ME3JHOCTH B
BOIIPOCAX 3alLIUTHI IPaBa COOCTBEHHOCTH.

AMepuKkaHCKasi KOHBEHIUS 110 IpaBaM
yestoBeka 1969 1., u3BecTHAs TaKKe IOJ
HaszpaHueM «llakt Can Xocey, 3akpenuia
B CT. 21 ciemyrormee MoJoKeHNE:

«1. Kaxiplil uenoBek uMeeT IpaBo Ha
MOJIb30BaHNE M BIIAJICHHE HWMYIIECTBOM.

3aKkOH MOXET perIaMEeHTHPOBATh TaKOe
HCIIOJIb30BaHKE U BJIaJICHUE C YIETOM HH-
TepecoB O0IECTBA;

2. HUKTO HE MOKET OBITh JIMIIIEH CBO-

€ro MMYIIEeCTBa, KPOME KaK MPH YCIOBUH
BBIIIJIATHl CIPaBEUINBON KOMIIEHCAINH,
Ha OCHOBAaHUSX, CBSI3aHHBIX C OOIIe-
CTBEHHOH TTOJIE3HOCTHIO MM HHTEPECAMH
o0miecTBa, a TakXKe B CIyJasxX, KOTOPbIE
YCTaHOBJIEHBI 3aKOHOM, U TIPH COOJIOIe-
HUH (HOPM, ONPE/ICIIEHHBIX FM.

3. PocroBmunuecTBo u nrobas apyras
(hopma dKCIUTyaTallid YeJIOBEKa 4elsIOBe-
KOM 3ampeniaercs 3akoHom» [23, c. 66].

AdpukaHckas XapTusi paB 4eloBeKa
U HapoJOB TAaKKe 3aKpenuiia NpaBo Ha
COOCTBEHHOCTh B JIByX OPHMIMHAJBHBIX
MIOJIO’KEHHUSX, OTPAXKAIOMINX PEeaTiy KO-
HOMHYCCKOH U OOILICCTBEHHOW IKU3HU
CTpaH 3TOro KoHTHWHeHTa. B m. 3 ct. 13
YCTaHABIMBACTCSI, YTO «KAKIBII YEIOBEK
HMeEeT IPaBo Ha JIOCTYII K 0OIIECTBEHHOM
COOCTBEHHOCTH W OOCITYy)KHBAaHHIO TIPH
CTPOrOM COOJIOICHUM paBEHCTBA BCEX
nozelt nepen 3akoHomM». B ct. 14 Xapruu
rosopurcs cienyromee: «IIpaBo Ha co0-
CTBEHHOCTbh I'apaHTUPOBAHO. MIM MOXHO
npeHeOpedb JHIIb B HHTEpecax oOiie-
CTBEHHOTO 0Jaromnoiy4us Wil B HHTEpe-
cax Bcell OOIMHBI U IIPH YCIOBUH COOITIO-
JICHHsI TOJOKEHUH COOTBETCTBYIOMINX
3aKOHOBY [24, c. 76].

OTO TOJIOKEHNE OTPakaeT 3aKOHOMIA-
TEJBECTBO U TPAKTHKY psifia ahpUKAHCKUX
crpad. Tak, Hampumep, KoncTuTyrus
CeHerana JOIycKaeT yIIEeMIICHHE IIpaB
COOCTBEHHOCTH B ClIy4ae yCTaHOBJICHHON
3aKOHOM OOIIECTBEHHON HEOOXOIUMOCTH
U IIPU YCJIOBUH CIIPABEIUIMBOTO U MPE/iBa-
putenbHOro M3BeuieHus. MccienoBanus
TPaAULMOHHBIX (OPM  3eMIICBIIAJICHUS
B Adpuxe, mnposeaenusie FOHECKO,
CBUJICTEIBCTBYIOT O TOM, YTO BO MHOTHX
paifoHaX KOHTHHEHTA 3eMJISI CUHTACTCS
CBAIIEHHON Y HEOTHEMIIEMON OOIIMHHON
CcOOCTBEHHOCTHIO. B Hacrosiee Bpemst B
apUKaHCKUX CTpaHax MPOM3OILINA HIIH
POUCXOAAT pedopMbl IpaBa COOCTBEH-
HOCTH, NPHUOJIIIKAIOIINE €ro K eBpOIei-
CKHM CTaH/JapTaM, OJHAKO TpPaJUIHOH-
HbIe POPMBI COOCTBEHHOCTH COXPaHSIOT-
Cs1 BO MHOTUX paiioHaXx.

[MpusHaHue mpaBa COOCTBEHHOCTH M
IIpaBa MpeIIPUHUMATEIECTBA HA YPOBHE
PETHOHAIBHOTO  MEXIyHapOAHO-TIPABO-
Boro akra cmsazaHo c¢ Ilapwxckoit Xap-
tuelt s HoBoit Espomnsr 1990 r., mpu-
naroit B pamkax CBCE 21 nos0ps 1990 .
B wHell rocymapcTBa TOXTBEpAMIIN, HUTO
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KQ)K/IbIii YeJIOBEK MMEET IIPABO «BJAJICTh
COOCTBEHHOCTBIO E€IMHOJIMYHO HJIH CO-
BMECTHO C JIPYIMMH 3aHUMAThCS WHJU-
BUJIyaJIbHBIM ~ TIPEINPUHUMATEIBCTBOMY
[25, c. 125].

Copepxanrytocst B ¢T. 1 IIporokona
Ne 1 EBpormefickoil KOHBEHIHH TI0 TTpaBaM
YeNI0BeKa CCHUIKY Ha OOIMINe TPHHITUITEI
MEXIYHApOAHOTO TIpaBa, II0 MHEHHIO
Jlopen Cewmper, cienyeT TOJNKOBAaTh, Kak
00513aTeIIECTBO
KOHBEHIIMH BBIIUIAYMBATh «aJE€KBAaTHYIO,
OBICTPYIO ¥ A(PPEKTUBHYIO KOMIICHCAIHIO
B CiIy4ae NPUHSTHS JII0OOT0 aKTa o JInIe-
HUU coOcTBeHHOCTH» [26]. Heobxomumo
HOMYEPKHYTh, YTO TPEANPUHUMACMbIC
rOCY/apCTBOM OIPaHUYMTEIbHBIE MEpBbI
B OTHOLICHHH MHOCTPAHHOIT COOCTBEHHO-
CTH HE IPOTHBOPEYAT MPUHIMITY yBaXke-
HUSI OCHOBHBIX IIPaB M CBOOOJ YeTIOBEKa.
MexryHapoIHbIe JOTOBOPHI O ITpaBax de-
JIOBEKa MPE3IOMHUPYIOT MPABO TOCYIAPCTB
yCTaHaBIMBATH OIPE/ICIIEHHBIE OTpaHnYe-
HMS IIpaB 4YeJOBEKa B Ka4ECTBE YCIOBHM
[OJIB30BaHUS TIPaBaMU M TIPEIAOXPaHU-
TEJIBHBIX MEp IPOTUB HEMPABOMEPHBIX
JeHcTBUi mosib3oBaTeneil. Boamoxuoctu
TOCYAapCTB OTCTYIATh OT NPEANUCAHHI,
CoZiep KallMXCsl B HOPMax O IpaBax ue-
JIOBEKa, MOPA3AEISIOTCS Ha CIEAYIONe
TpHU KaTeropuu: abCoIOTHbIC, MUHUMAJIb-
HBIE W 00yCIIOBIEHHBIE. AOCOIIOTHEIE HE
JIOMYCKAIT HUKAKAX OTPaHWYCHHI HpaB
yenoBeka (HampuMmep, 3ampeT IBITOK).
MuHnManpHBIE  PAacCMaTPUBAIOTCS, Kak
MHHHUMAJIBHO JIOIYCTUMBII YPOBEHb IPaB,
npuemMIeMsli 11t rocyaapersa. O0ycioB-
JICHHBIE — 3TO IPaBa, KOTOPbIE PH3HAIOT-
Csl TOCYIapCTBAMH, HO MX OCYILECTBIIE-
HHE MOXET OBITh IOJYMHEHO HEKOTOPHIM
orpannueHusiM. IIpaBo CcoOCTBEHHOCTH
OTHOCUTCSI K uHciay nocieanux. OTHe-
ceHHe mpaBa cOOCTBEHHOCTH K 00yCIIOB-
JICHHBIM HE O3HAuyaeT, KOHEYHO, YTO OHO
SIBISIETCST TIpaBoM BTOporo copra. OHO
OTHOCHUTCSI, 1 00 3TOM CBUJETEILCTBYET
3aKOHO/ATEIHCTBO MHOTHX TOCYIapCTB, K
YHCITy OCHOBHBIX IPaB 4YeJIOBEKa.

BoiBoabl. Takum oOpa3om, B xoje
HCCIIEIOBAHUS CUCTEMbI MEXIyHapOIHO-
[PaBOBOTO PEryJIMpOBaHUS IpaBa co0-
CTBEHHOCTH Ha YHHBEPCAJIbHOM M PETHO-
HaJIbHBIX YPOBHSX, Mbl NPHUIIUTH K CIIEY-
IOIIUM BBIBOJIAM:!

1. IlpaBo Ha cBOOOAHOE BIaACHUE
COOCTBEHHOCTBIO, KaK IPaBO YeIOBEKa,
SIBISIETCST CIIOKHBIM JUTST MEKITYHAPOIHO-
npaBoBoi 3ammTel. Crenuguka 3TOro
mpaBa C CaMoro Hadvaja MpensTCTBOBa-

roCy/1apCTB-y4aCTHUKOB

Jla ero BKJIIOYCHUIO B OOIIENPU3HAHHbBIC
MEK/[yHapO/IHbIE KaTaJOTH IpaB YesloBe-
ka. [IpoTHBOCTOsIHME JIBYX MHPOBBIX CO-
[IUAJIbHO-9KOHOMHYECKUX CHUCTEM I0CiIe
Bropoii MupoBoit BOWHBI 00OBEKTHBHO
OTPa3WJIOCh B OOLIMX MEXKAYyHAPOIHBIX
JIOrOBOpax O IMpaBax 4ejoBeKa. JTa CH-
Tyauus B 00ILIEM MEkKIyHapOIHOM IIpaBe
coxpaHmiach 10 cux nop. Cpean o0Omumx
MEK[yHapO/HbIX JI0TOBOPOB O IIPaBax ue-
JIOBEKa MpPaBO COOCTBEHHOCTH YIIOMHHA-
ercs penko. [Toaromy ob1iee KOHBEHIHO-
HaJIbHOE MEKLyHapOIHOE IIPABO HE YACTO
COJICP)KUT TOJIKOBAHHS ITPaBa YeJI0BeKa Ha
BJIA/ICHUE CBOCH COOCTBEHHOCTHIO.

2. EnHCTBEHHBIM MEKIYHAPOIHBIM
aKTOM OOIIEero XapakTepa, 3aKperuisio-
MM TIPaBO YeJIOBEKa Ha CBOOOAHOE Blla-
JICHHE CBOCH COOCTBCHHOCTHIO, SIBISCTCS
BceoOmast gexnapaiys npaB deloBeKa,
HAa3bIBAIOILIETO 3TO MPaBO M ONOCPENO-
BaHHO (4. 1 cT. 2, T7Ie MpOBO3MIAIIACTCS
3anper AUCKPUMHHAIMH, B TOM 4YHCIE,
Ha 10YBE UMYIIECTBEHHOIO MOJIOKCHUS)
u npsmo (4. 1 cr. 17). YHuBepcaibHble
MEK/IyHapO/IHbIE JOTOBOPHI O MpaBax ye-
JIOBEKa, KOTOpbIE ObUIH 3aKJIIOYEHBI Cpasy
nocse npuHstus Beeobuielt aexnapanum,
YUHUTBIBAJIM [TPABO Ha BIIa/ICHUE COOCTBEH-
HOCTBIO TOJIBKO B CIIydasix 3aKIFOYCHHs
9TUX JIOTOBOPOB COLHAIBHO OJHOPOIHbI-
mu rocygapcrBamu (Konsenmwms o crary-
ce Oexenues 1951 ). B cBoro ouepens,
TlakT O TpaXAaHCKUX H HOJUTHYCCKHUX
npaBaXx OrpaHWYUBACTCS YIApEHHEM Ha
HEJIOIyCTUMOCTH CBSA3bIBaTh 00BEM IIPaB
YEJIO0BEKa C ero MMYIIECTBEHHBIM COCTO-
STHHEM.

3. Haubosnee BCECTOPOHHE MEKTyHa-
POITHO-IIPABOBYIO XapaKTEPUCTHUKY IIpaBa
Ha cBOOOJHOE BiIaJIEHUE CBOEH COOCTBEH-
HOCTBIO TIPEIOCTABICHO B PErMOHATIBHBIX
MEKIyHapOIHbIX JIOTOBOpAx, OOBEIHUHS-
IOIMIMX TOCYJApCTBa C PBIHOYHOM 3KOHO-
MHKOH. IIepBbIM TakuM JOroBOpoM ObuI
IIpotokon 1 no EKIIY, mpunATHE KOTO-
pOTO MPUBEIO K MOSBICHUIO CICTYIOLIUX
HOBEJUI B MEXYHApPOJHOM IyOJIMYHOM
npase: a) [Iporoxon 1 no EKITY cran nep-
BBIM MEK/IyHapO/IHO-IIPABOBBIM aKTOM,
MpaBo Ha CBOOOIHOE BiaieHne COOCTBEH-
HOCTBIO OBUIO 3aKPEIUVICHO, KaK OIHO U3
NpaB 4YesIOBeKa, MPU ATOM MEXKIyHapo.-
HO-ITPaBOBOE NOHMMAaHKE MNpaBa BIAJCTh
COOCTBEHHOCTBIO OBIIO  CYIIECTBEHHO
YTOYHEHO IO CpaBHEHMIO co cT. 17 Bcee-
oOmieil nexmapamuy IMpaB dYeJaoBeKa; O)
OBbUIO YCUJICHO LICHHOCTHYIO 3HAYUMOCTb
MEX/[yHapOTHO-IIPABOBOTO 3aKpETIIICHHs
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1paBa Ha CBOOOHOE BJIaJICHHE COOCTBEH-
HOCTBIO, YTO, MPEKJAE BCEro, YKPENuiIo
COIMAJIbHOE 3HAYEHHUE, CBA3AHHOE C CO-
XpaHEHUEM OIPEACICHHON COLUAIBLHO-
JKOHOMHYECKOW CHCTEMbI B TOCymap-
CTBaX; B) COCTOSUIACH KOHKPETHU3AIIHS
ME)KIyHAPOIHO-IIPABOBOTO  [TOHUMAHUS
MpaBa Ha CBOOOTHOE BIIaJICHUE COOCTBEH-
HOCTBIO — OT JIMYHOTO IIpaBa YeJIOBeKa
K TpaBy KaXJoro Jmma, (uzndeckoro
WIA IOPAAMYECKOT0, YTO CYIIECTBEHHO
pacCIIMPHIIIO TPAaHUIBI BO3MOXKHOTO IIPH-
MEHEHUS dTOM HOPMBI MEKIyHApPOIHOTO
MpaBa; T') COCTOSUIOCH yTOYHEHHE moHs-
THUSI KUMYIIECTBO» B PE3yJbTaTe €ro ToJ-
kxoBanusa ECIIY, uyto oTinmumnm comepika-
HHUE 3TOTO MOHSTHUS OT 3aKPEIUICHHOTO BO
BceeoOuieit nexiapanuy mpaB 4esoBeKa;
1) B cBsi3u ¢ tonkoBaHuem ECIIY Obim
YCTaHOBJICHBI MEXTyHAPOIHO— NPU3HAH-
HBIE OTPAaHWYEHUS OCYIIECTBICHHNS TIpaBa
COOCTBEHHOCTH.
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AIMHUHUCTPATUBHO-ITPABOBAS
OTBETCTBEHHOCTD B COEPE
KYJIbBTYPHOI'O HACJIEAUA YKPAUHDBI
B KOHTEKCTE OXPAHHOH ®YHKIIUU

Ouabra EIHYK,
KaHUJaT IOPUANYCCKHUX HAyK, IOIEHT Kaderpbl aIMUHUCTPATHBHOTO U
XO3HCTBEHHOT'O TpaBa XePCOHCKOr0 roCyAapCTBEHHOTO YHUBEPCUTETA

Summary

This article is analysis of state of administrative law in area of protection of cultural
heritage of Ukraine in context of security function based on views of scientists in area
of administrative law and contemporary legislation. The contemporary legislation
describes in detail provisions on various delicts, measure of potential charges, and
administrative influence of state on these public relations. However, we would like to
draw attention in particular to mechanism of pressing charges and charges themselves,
which are provisioned by several legal regulations, which complicates process. The
article draws attention to necessity of protection and preservation of cultural heritage. It
notes that norms of administrative responsibility are not effective enough, and system of
cultural preservation requires improvement. The problems of administrative law in area
of cultural preservation of Ukraine in context of security function are of vital importance
to state, especially now, during times of change and reform.

Key words: administrative liability, cultural heritage, administrative and legal
protection, cultural heritage protection bodies, culture, administrative offense.

AHHOTanMsA

B craTtpe Ha OCHOBE B3IVIS/IOB YUIEHBIX B chepe aAMIHUCTPATHBHOTO IIPaBa U COBpe-
MEHHOTI'0 3aKOHOJIaTeIbCTBA TPOAHAIM3UPOBAHbI TTIOJIOKEHUS 8 IMUHUCTPATUBHO-ITPABO-
BOH OTBETCTBEHHOCTH B C(hepe OXpaHbl KyJIbTYPHOTO HAcienust YKpauHbl B KOHTEKCTE
OXpaHHO# (QyHKIMU. B cCOBpeMEHHOM 3aKOHOIATEIbCTBE MOAPOOHO PErTaMeHTHPOBAHbI
TIOJIOKEHHUS O PABOHAPYIICHUSIX, MEPa BOBMOYKHOM OTBETCTBEHHOCTH M MPEyCMOTpe-
HO aJIMHHUCTPATHBHOE BIIMAHUE FOCYAapCTBa Ha JaHHBIC OOIECTBEHHbBIC OTHOIICHHUS,
HO HaM ObI XOTEJIOCh aKIIEHTHPOBATh, YTO KACACTCs MEXaHNW3Ma IPHUBICUCHUS K OTBET-
CTBEHHOCTH U CaMOIl OTBETCTBEHHOCTH, TO OHA IPSAMO IPEAYCMOTPEHA Cpa3y HECKOJb-
KAMM HOPMATHBHBIMU aKTaMH, KOHEUHO XK€, 3TO YCJIOXKHSET Ipolecc. AKIEHTHPYETCs
BHUMAaHHE Ha HEOOXOIMMOCTH OXPaHBI M COXPAaHEHUS KyIbTypHOTO Hacieaus. OTmeua-
€TCsl, YTO HOPMBI IMUHUCTPATUBHOM OTBETCTBEHHOCTH HE JOCTATOYHO (G PEKTHBHBI, a
cucTeMa OXPaHbl KyJIBTYpPHOTO HACJIeUsl HY’K/IaeTcsl B coBepiieHcTBOBaHUHU. [Ipobite-
MaTuKa aJMUHHUCTPATHBHO-TIPABOBOH OTBETCTBEHHOCTH B c(hepe OXpaHbl KyJIbTYPHOTO
Haclequsi YKpauHbl B KOHTEKCTE OXPaHHOU (PyHKIIMU UMEET Ype3BbIUaifHO BaYKHOE 3HA-
YeHHe JUIsl TOCyapcTBa 0COOCHHO ceifuac, BO BpeMeHa IiepeMeH 1 peopm.

KiroueBble cji0Ba: aJIMHHHUCTPAaTHBHO-TIPABOBAsT OTBETCTBEHHOCTH, KYJIBTYPHOE
Hacjeue, aJMUHUCTPATUBHO-IIPABOBAsl OXPaHa, OPraHbl OXPaHbl KyJIbTYpPHOTO Hacie-
I, KyJIbTypa, aAMUHUCTPATUBHOE PaBOHAPYIICHHE.

ATCIIAM, OYCHb HAITOMUWHAIOT BaHIAJIN3M U

I IOCTaHOBKa npodiaembl. Ox-
HUTWIIN3M B OTHOIICHWH MPOM3BEICHUI

paHa KyJIbTYpHOTO Hacyexus —

OMH U3 TPHOPUTETHBIX HAMpPaBICHUI
NIESITeIbHOCTH  TIPABOBOTO, JIEMOKpPATH-
YECKOr0 M COLHMANTBHOTO TOCYIapcTBa,
OCOOCHHO B COBPEMEHHBIX YCIOBHUSAX
MHUPOBBIX W HAIIMOHAJIBHBIX IKOHOMHUYC-
CKHX W TIOJUTUYECCKUX TPOIECCOB. DTO
HETIOCPE/ICTBEHHO KacaeTcss U YKpauHbI,
ITOCKOJIEKY MUMEHHO ceidac, BO BpeMeHa
nepeMeH U pedopM, ISl CTpaHBl BakK-
HO€ 3HAYCHHE HMMEET BOIPOC KYJBTYPBHI,
ee coxpaHeHMs W pa3Butus. K coxane-
HUIO, CETOIHSIIHNE METOBI MPOSIBICHUS
IpaXkJIaHCKOM MO3UIIHMH, B CBETE HETaBHUX
COOBITHH € MaMATHUKAMH COBETCKUM JI€-

MOHYMEHTAJBHOTO HCKYCCTBa. JTO CO3-
JlaeT MOTEHIMANbHYI0 Yrpo3y W JUli He-
KOTOPBIX JPYTHX MaMSITHUKOB HCTOPUH
U KynbTypbl. VIMEHHO Takue OTHOIIECHHS
MIPU3BaHbl PETYIUPOBATh MPEICTABUTEIHN
myOJNUYHON aJIMMHHCTPAllMM — OpTraHbl
OXpaHbI KyJIbTYPHOTO HaCJIeAusI.
AKTyajbHOCTL TeMbl. HexoTtopsie
0COOEHHOCTH aJMHUHHCTPATHBHO-TIPABO-
BOHM OTBETCTBEHHOCTH B Cepe OXpaHbI
KyJBTYpHOIO Hacjeausi YKpauHbl B KOH-
TEKCTE OXPaHHOH (YHKIIHH HCCIIET0BAIII
B CBOMX TPY/IaX MHOTHE YUEHBIE B 001aCTH
aJMUHHMCTPAaTUBHOTO IpaBa. Teopernue-
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CKHM OCHOBaHHMEM BBIODAHHON TEeMaTHKU
CTalnu TPyAbl Takux yudeHblx: B.M. Aky-
nenxo, [.I. Jlenucenko, C.3. 3apemObl,
H.U. Kyznepckoii, T.B. Kypuio, 10.C. ITer-
moka, .1 [Tnakcus, JI.A. [lonomapenko,
B.U. Iusosap, K.E. Pribaxa, I1.1. Cxpu-
nuuka, W.I. [loBkomisica u qpyrux.

OpHaKo B COBPEMEHHOW HAydIHOHU JIH-
TepaType HCCIIeNoBaHus O0coOeHHOCTeit
aJIMUHHCTPAaTHBHO-TIIPAaBOBON OTBeT-
CTBEHHOCTH B c(hepe OXpaHbI KYJIETypHOTO
Hacienust YKpauHbl B KOHTEKCTE OXpaH-
HOU (yHKIMU TpeOyeT ropasno OoJblie
BHUMaHUs. OCOOEHHO B CBETE COBPEMEH-
HBIX COOBITHII B HAllIEM rOCYIapCTBE, KOT'-
Ja pasHOOOpas3HbIC JIOCTOINPHMEYATENb-
HOCTH Pa3pylLIalOTCs, @ Y HEKOTOPBIX M3
HAlIMX TPaXKIaH HE XBaTaeT BHYTPEHHEH
KyJIBTYPBI, 9YTOOBI IIOHATH 3TH [TyOUHHEIE
MIPOIIECCHI, BEb OHM CBSI3aHBI HE TOJBKO
C M3MEHEHHEM IOJIMTUIECKOH CHUTyaluH,
a TaKKe MePeoCMBICIIEHHEM MEHTAJIbHBIX,
W/ICOJIOTHIECKHUX TeHCHIINH B YKpauHe.

Henap crarbu 3aKioyaeTcs B TOM,
4yToObl Ha OCHOBE JeiCTBYOLIEro 3a-
KOHOJIaTeIbCTBA ¥ MHEHMH Ha 3Ty Ipo-
0JeMaTHKy YYEHBIX OHNPENEIUTh O0CO-
OEHHOCTH  aJIMHHUCTPATHBHO-IIPABOBOM
OTBETCTBEHHOCTH B c(hepe OXpaHbl Kyllb-
TYpPHOTO Hacleausl YKpanHbl B KOHTEKCTE
OXpaHHOH (YHKITHH.

H3i0:keHHe 0CHOBHOIO MaTepHaJia.
KynsrypHoe Hacnenmue sBISeTCSl  Ha-
KOIUIEHHBIM OOIIECTBOM JTHYECKUM H
JlyXOBHBIM OITBITOM, KOTODBIH TpelyeT
Oepe)XHOI 3aIlUThl U TIepeiadn CIeayo-
UM MOKOJICHUSAM. J{yist pa3BuTHsL, COXpa-
HEHUS U TIepe/ladk OT TOKOJIEHHS K MOKO-
JICHUIO, KYJIbTYPHOE HaCJIEANe HYKIAeTCs
B MOJJICPIKKE CO CTOPOHBI MOJIUTHYECKOH
BJIACTH U rocyaapcTsa. B cBoro ouepenp,
JUTS YTBEPXKACHUS U MOAJCPKKH B TOCY-
JapCTBE IOJIMTHYECKAsl BIAcCTh TpedyeT
HJIMYNST ¥ UICOJOTUIECKOTO 3HAYCHUS
00BeKTOB 3TOTO Hacyenus. Takas CBS3b
CYIIECTBYET C JIPEBHOCTH, HAlpHMeEp, B
Jpesneii I'penun ee mpapurens Ilepukn
(80-e Tompr V B. 10 H. 3.), IPH KOTOPOM
Omnaga JOCTHIVIA CBOETO  HAMBBICIIE-
ro pacuBeTa, YA MCKIIOYHTEIIbHOE
BHHMaHHUE HCKYCCTBY, KyJIbTYpe M Kyllb-
TYPHBIM LICHHOCTSM, BOT II04EMY 3TO M
MPUBEJIO K BOBHHUKHOBEHUIO «TPEYECKOTO
gyga» [1, c. 6].

KynsrypHOe Hacnenne siBisieTcs Iy-
XOBHBIM, Y)KOHOMUYECKHUM H COLUATHHBIM
KallTaJIOM YpEe3BBIYANHON II€HHOCTH,
OCHOBOH ISl COBPEMEHHOM HAayKH W CO3-
JTaHWsl KYJNBTYpHI, TIIABHBIM OCHOBaHHEM

JUI  HallMOHAJILHOTO CaMOYBAXKEHHS U
NPU3HAHKUS MUPOBBIM c000111ecTBOM. OHO
pearupyer Ha BCe COLMaIbHBIE ITPOLIECCHI
U SIBJICHUS, TIPOMCXO/ISIINE B OOLIECTBE, a
TaKOKe BIMSET Ha €ro JyXOBHYIO aTMOC-
(depy, NOJIUTHYECKHE M DKOHOMUYECKHE
MIPOLECCH U T. [I., @ U3MEHEHHS, TIPOUCXO-
JSIIAE C HUM, BBICTYTIAOT HHIUKATOPAMH
coctostHus oOmiecTsa B 1iesoMm [ 1, ¢. 7].

PaccmarpuBass  aJMUHHUCTPATHBHO-
MIPaBOBOBYIO OTBETCTBEHHOCTh B cdepe
KyJIBTYPHOTO Hacle[usi YKpauHbl B KOH-
TEKCTE OXPAHHOH (yHKIMHU, HAM CIIEyeT
0o0paTuTh BHUMaHHE Ha (YHKLIHH TrOCy-
JapcTBa B IIEJIOM, a TaK)Ke Ha IOHSTHE
OXpaHHOM (YHKIHH.

Ha B3rsg H.II. Iluxtuna, B.B. I'a-
nyubka, M.H. HoBukoBo#i, (pyHKIHHU 10O~
CyapcTBa — 3TO OCHOBHbIC HAIIPABIICHHUS
€ro JesTeNbHOCTH, B KOTOPBIX HAXOIST
CBOE BBIpQKEHHUE 3aJauul W Ienu (Cyml-
HOCTb W Ha3HA4YCHHE) 110 YIPABICHHIO
obmectBom. K Hambomee 3HAYMMBIM
npu3HaKaM (QyHKUUI rocygapcrsa ropH-
CTbl OTHOCAT TaKHe, KOTOpbIE OIpeje-
JSIFOT TPAaHUIBl JIESTENIBHOCTH rocyaap-
CTBa B BaXKHEHIINX cdepax COLUATBHOM
JKM3HH — OSKOHOMMYECKOW, IOJUTHYE-
CKOM, JyXOBHOH, MPaBOBOH U JPYTHX;
(yHKIMH roCyJapcTBa BO3HUKAIOT U
pa3BHBAIOTCS B COOTBETCTBHH C HCTOPH-
YECKUMH 3aJadaMHi U IETSIMH, CIyKaT
UX BOIUIOIICHUIO B KU3Hb; B (PyHKIHUSIX
rOCy/lapCcTBa OKa3bIBAIOTCS €€ 00BEKTUB-
HBIE CBOMCTBA, IPUCYIIHE 0COOCHHOCTH,
JUHAMHKa  COLHMAIbHO-9KOHOMUYECKHX
U3MEHEeHHU [2, c. 224-225].

Ilo TeppuTopuanbHON HampaBieH-
HOCTH — BHYTPEHHHUE; BHEIIHHE. BHy-
TpeHHHE QYHKIHMU KIacCUPHUIUPYIOT B
3aBUCUMOCTH OT c(epbl OO0IIECTBEHHOM
KM3HU. BHemHue GyHkmun — 310 (QyHK-
U MEXKIYHapOAHOTO COTPYJHHUYCCTBA,
00opoHsI [2, c. 224-225].

BHyTpeHHHE (YHKIUH JETSTCS 110
cepe OOLIECTBEHHOW XKM3HM Ha TyMa-
HHUTapHbIC,
YecKue, COLUAIbHbIC, SKOHOMHUYECKHUE.
B nonutnueckoii cdepe BbLICIAIOT TaKuE
(YHKIMM:  JIeMOKpAaTHYECKYl0, HaIHo-
HaJIbHO-00ECIICUUTENIbHYI0O U OXPaHHYIO
(oxpaHa M 3alMTa roOCyJapcTBEHHO-KOH-
CTUTYLIMOHHOTO ~ CTPOSI, TPaKJAaHCKOTO
MHpa, 3aKOHHOCTH M IPABOIOPSIKA)
[2, c. 224-225].

Ha B3miag U.B. IlusoBap, ykpauH-
CKHMI HAapoJl UMEET YHHUKAJIbHOE HCTOPH-
KO-KYJIFTypHOE Haclienue, 3aHHMaroliee
JIOCTOHHOE MECTO B MHPOBOW COKPOBHIII-

OKOHOMHYCCKHEC, TIOJINTU-
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HUIIE AyXOBHBIX LICHHOCTEH. YKpanuHa siB-
JsIeTCsl OTHOM U3 BeAyIux ctpaH EBporbt
M0 KOJMYECTBY OOBEKTOB KYJIBTYPHOTO
Hacnenus (oxono 140 000 — sTo moutu B
2,5 pa3za Gonbie, yem B [lonbie u B 1Ba
pasa 6omnbiie, yem B Poccun). MHorue u3
HUX MMEIOT OOIIETOCYIapCTBCHHOE 3HA-
YeHHE, HEKOTOPBIE OTHECEHBI K JTOCTHKE-
HUSIM MHUPOBOH KyJIBTYpSI [3, c. 4].

B xoj¢ Hamero gaibHEHIIEro uccie-
JIOBaHMS CIIEyeT aKIIEHTHPOBATh, YTO MBI
MOJIHOCTBIO COIVIACHBI C IMOAXOASIIAMU
mbicisivu FO.C. Tletmoka n WM.M. Tlnak-
CHsl, KOTOpBIE HCCIIEI0BAI HECKOIBKO
CXOXKYIO C HAMHU MPOOIEMATHKY, YTO CO-
BPEMEHHOE COCTOSIHHUE Pa3BHUTHUS YKpa-
HWHCKOM KYIBTYpbI XapaKTepU3yeTCs pa3s-
MBIBAHHEM W Pa3pYIICHUEM KYIBTYypPHBIX
U TYXOBHBIX [IEHHOCTEH B OOIIIECTBCHHOM
JKU3HU, YHHYTOXKEHUEM IIEIOCTHON CeTH
3aBeJICHUM, IPEAIPUATHH, OpraHu3aluil 1
YUpeXIECHUH KyJIBTYPBI, HeAPPEKTUBHBIM
WCTIOJIb30BAHUEM HMEIOIIUXCS KYIBTyp-
HBIX ¥ TBOPUYECKUX pecypcoB. KymbTyp-
HO€ HacJIeJue HAXOAUTCS B IOCTOSHHOMN
OMACHOCTH JaX€ B MHUPHOE BpeMsi, MpH
OTCYTCTBHH IPECTYIHBIX MOCSTaTeIbCTB.
Cpeau TIABHBIX COCTaBJISIIOLIMX OIAac-
HOCTH — (PaKTOp BPEMEHH, MPUPOIHBIC
(axropsl (3po3us, CTUXUIHOE OeICTBHE),
AQHTPOTIOTEHHBIC (DAaKTOPBI — POCT TOPOII-
CKOTO U TIPOMBINIUICHHOTO CTPOUTENCTBA,
BEJIEHHST WHTCHCUBHOTO 3€MJICIIOJIb30Ba-
HUSI, SKCIUTyaTalusi MECTOPOXKICHUH T0-
JIE3HBIX MCKOMAEMBIX, YXYyAIIEHUE DKOJIO-
THYECKHX YCIIOBHH U T. 1. [4, c. 100].

Ha B3rmsan T.A. Konomoen, I1.C. JIro-
THUKOBA, aIMUHUCTPATUBHAs OTBETCTBEH-
HOCTh — 3TO Pa3HOBHUIHOCTH FOPUANYE-
CKOIl OTBETCTBEHHOCTH, Creuu(puuecKas
(dbopmMa HEraTHBHOTO pPearupoBaHUsl CO
CTOPOHBI TOCYAAPCTBA B JIMIIE YIIOJTHOMO-
YEHHBIX OPraHOB Ha COOTBETCTBYIOIILYIO
KaTeTOPUI0 TIPOTUBOTIPABHBIX  JICSTHUI
(Iperkze Bcero, aAMUHUCTPATHBHBIX ITPO-
CTYTIKOB), a JINIIa, COBEPIINBIINE yYKa3aH-
HBIE IIPaBOHAPYIICHNUS, IOJKHBI OTBETHUTH
Tepesi YIOJIHOMOYEHHBIM TOCYIapCTBEH-
HBIM OpPraHOM 33 CBOHM HENpPaBOMEpHbIE
JEMCTBUS ¥ TIOHECTH aIMHUHUCTPATUBHOE
B3bICKAHUE B YCTAHOBJICHHBIX 3aKOHOM
¢dbopmax u nopsizike [5, c. 153].

AJZIMUHHCTPaTHBHOE IpaBOHApYIIe-
HHE — OJIHO M3 CaMBIX PACIPOCTPaHCH-
HBIX W3 BCEX BHJIOB NPAaBOHAPYIICHUU.
W xotst oOmiecTBeHHas BPETHOCTh KaxkK-
JIOTO  OT/ENBHOTO AJMHHHCTPATHBHOTO
MpaBOHAPYIICHUST SIBIISICTCS ~ HE3HAYH-
TEJNIFHOH, HO UX CYyMMapHOE€ KOJHYECTBO
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cOCTaBiIAeT yrposy Julsd rocynapcra |
o01ecTBa, paB M CBOOOA Ipask/iaH, MO/-
YEepKNUBAET HEOOXOIMMOCTh aJEeKBaTHOTO
pearupoBaHMsi CO CTOPOHBI I'OCYIApCTBa
Ha TaKWe MPOTHBOIIPABHBIC HPOSBICHUS
[5,c. 154].

W ananorumuHo, Takxke M B HCCIELye-
MOH HaMH TpoOIeMaTHKe aAMUHNUCTPATHB-
HO-TIPAaBOBOW OTBETCTBEHHOCTH B cepe
OXpaHbI KYJIBTYPHOTO Hacjeausi YKpauHbI
B KOHTEKCTE OXpaHHOW (YHKIWH, UMEeT
Ype3BbIYAHO BaKHOE 3HAYEHHE IS TOCY-
JIapCTBa.

B cBoux mnpoussenenusx B.M. Ilu-
BOBap YMECTHO (OPMYIUPYET IIOHSATHE
aIMUHUCTPaTHBHOM OTBETCTBEHHOCTH 3a
HapylIeHHEe 3aKOHOJATEIbCTBA O KyJlb-
TYPHOM HACJIEUH, KOTOPOE BBIPAKAETCS
B TIPUMEHEHHH TOCYIapCTBEHHBIMH Op-
raHaMH C COOJIONEHHEM YCTAHOBJICHHOI
MpoLeypsl  Mep  aJMUHHCTPATHBHOTO
MIPUHYKICHHS, KOTOpPBIE COJEp)Karcsl B
aJIMIHUCTPATUBHO-TIPABOBBIX CAHKIMSAX K
(hU3MUECKUM JIMIaM 3a COBEPILICHHE a/MU-
HHUCTPATUBHBIX IPABOHAPYLICHHUI, a TAKKe
K IOPUANYECKNM JIML[AM 33 HapyleHHe aJl-
MHHHCTPATUBHO-TIPABOBBIX YCTAHOBICHUH
B chepe KynbTypHOro Hacieaus [6, c. 321].

Ee cnpasennmuso nonomuser H.M. Ky-
JepcKasi, YTO CYIIHOCTh aAMUHUCTPATHUB-
HOW OTBETCTBEHHOCTH 3a IpaBOHApYIIIe-
HUS B cepe KyIBTYypHOTO Hacienus (Kak
OTZENBFHOTO BHJA IOPUANYECKOW OTBET-
CTBEHHOCTH) COCTOUT B IIPHMEHEHHH K Ha-
PYIIUTEISIM 3aKOHOJATEIhCTBA 110 OXpaHe
MAMATHUKOB  aJ]MHHUCTPATHBHO-TIPABO-
BBIX CaHKLWI (B3bIcKanuii) [1, c. 240].

B Konctutynun VYkpauHbl B camoM
Hauase B pazaene | «O0miue npuHIUIbD,
TOBOPHUTCSL 00 OXpaHe KyJIbTYPHOTO Ha-
crenust. Ha 9ToM 3aKoHOAATENb aKIIEHTH-
pyeT Hamle BHUMaHHUe B cratbe 11 m o1-
MEUaeT, YTO TOCYJapCTBO CIIOCOOCTBYET
KOHCOJIMIAINHN M PAa3BUTHIO YKPAMHCKOI
HaIlWH, €€ NCTOPUIECKOTO CO3HAHUS, Tpa-
IUIUAH ¥ KyJIbTYPBI, a TaKXKe Pa3BHTHIO
STHUYECKOM, KyJIBTYpPHOM, S3BIKOBOM M
pPEeNMIHO3HONH CaMOOBITHOCTH BCEX KO-
PEHHBIX HApO/IOB M HALMOHAJILHBIX MCHb-
IIMHCTB YKpauHsl [7, c. 15].

Coracuo ct. 3 3akona Ykpaunsl «O0
OXpaHe KyJIbTypHOTO Hacienusi» [8] rocy-
JAPCTBEHHOE YIPABICHHE B OONACTH OX-
paHBI KyJIbTypHOTO HACJIEAUs BO3JIAraeTcst
Ha Kabuner MuHHCTPOB YKpauHBI, CTICIH-
IPHO YHOIHOMOYEHHBIE OpPTaHbl OXPaHBI
KyneTypHOTO Hacieawsi. K crenmanbHO
YIIOJTHOMOYEHHBIM OpraHaM OXPaHbI KyJlb-
TYPHOTO HACJEIHs] OTHOCSTCS: [EHTpPab-

HblE OpraHbl HCIIOJHHUTEIBHOW BIACTH,
obecreunBaromne GopmMupoBaHue U pea-
JIM3YIOIME TOCYIAPCTBEHHYIO IOJUTHKY
B cdepe OXpaHbl KyIbTYPHOIO HACIeaus;
OpraH UCTIOIHUTENIBHOM B1acTH ABTOHOM-
Hoit PecriyOnuku Kpbim; obnactHble, paii-
onnbie, Kuesckas u CeBacTonosncKas ro-
POZICKHE TOCYIapCTBEHHBIE aIMUHHCTpa-
LIUH; WCTIONTHUTEIBHBIN OpraH CeIbCKOTo,
TIOCEJIKOBOT'O, TOPOJICKOTO coBeTa [§].

[maBHBIII HOpPMATUBHBIM aKT, peryiu-
pyromuii cdepy OXpaHbl IaMATHHUKOB —
970 3aKoH YkpauHbl «O0 oXpaHe KyJIbTyp-
HOro Hacienus» [8], Take peryaupyroT
NAHHYIO cdepy OOIIeCTBEHHBIX OTHOIIE-
HUIl MEXAyHapoxHble J0roBopbl, KoH-
cTUTyIMsl YKpauHsbl, 3akoH Ykpantsl «O0
OXpaHe apXeoJIOrnIecKoro Hacuemus» [9],
«O BHeceHNH W3MEHEHUH B 3aKOH YKpau-
HBI «O0 OXpaHe KyJIBTYypPHOTO HaCIeAus»,
Komexe YkpawHbI 00 aIMHHUCTPaTUBHBIX
npaBoHapyuieHusax [10], YronoBHbli Ko-
nexe Ykpaussl [11], 3emMenbHBIH Komekc
Vkpaunsl [12] v T. 1.

Kax u xakue-1m160 apyrue oOIecTBeH-
HbIE OTHOLICHUS, OXpaHa KyJIbTYpPHOIO
HacJeMsl NpeaycMaTpuBaeT B3aUMOJICH-
CTBUE OpPraHOB TOCYAApPCTBA, MECTHOIO
caMOyTpaBlieHHs, (PU3MYECKUX U FOPHUIH-
YECKUX JIUII.

OTedecTBEHHBIH ~ 3aKOHOJATeNb B
OoJbIIIeli CTeTeH: BBIACTHI AAMUHHACTpA-
THUBHYIO OTBETCTBEHHOCThH CPEIH BCEX 3a
HapylIeHHe HOPM B JaHHOW o0iacTu, B
4acTHOCTH, e mocssimeH pasznen VIII 3a-
KoHa YkpauHbl «O0 oXxpaHe KyJIbTYypPHOTO
Hacleaus», KOTOpblid HasbiBaeTcs «OT-
BETCTBEHHOCTh 33 HapyIlIeHHE 3aKOHO/a-
TeJILCTBA 00 OXpaHe KyJIbTypHOrO Hacie-
nus» [8].

CT. 44 BbIIIEyKa3aHHOTO 3aKOHA MPEA-
YCMaTpHBaeT OTBETCTBEHHOCTh IOpPHIHUE-
CKUX JIMIl 3a HapyIIeHHE 3aKOHOAATEINb-
cTBa 00 OXpaHe KyJIBTypHOTO HaCIEAws,
a WMEHHO: COOTBETCTBYIOIIMI Opran
OXpaHBl KyJIBTYpHOTO Hacienusl Hajara-
€T Ha FOPHIMYECKOe JIUIO, SBIIIOIIeeCs
BIIQJIETIbIEM WM YHOJHOMOYEHHBIM UM
OpraHoOM MJIM 3aKa34MKOM paloT, cieLyo-
mue (QUHAHCOBBIE CAHKIMU: 32 MPOBEJIe-
HUe JIOOBIX HE3aKOHHBIX PaboT, KOTOphIE
MOTYT NPUYMHHUTD WM NPUYMHHUIA BPEJ
MIAMSTHHKY, €r0 TEPPUTOPUH, OXPaHIEMOM
aPXEO0JIOTHIECKO TEPPUTOPUH, OXPAHHBIM
30HaM, HCTOPUYECKUM apeanaM HaceJIeH-
HBIX MECT — B pa3Mepe OT THICSUH JI0 Je-
CSATH THICSY HeoOIaraeMbIX MHHHUMYMOB
JIOXOZIOB I'PaX/IaH; 3a HECOOIOCHHE Tpe-
OOBaHMIA O 3aIUTE, COXPAHEHUIO, CONep-

JKaHWIO, MCIOJb30BaHUIO, PECTaBpallly,
peaduIMTalMK MTAMSATHUKOB, B TOM YHCIIE
TpeOOBaHUH, TNPELYCMOTPEHHBIX OXpaH-
HBIMH JIOTOBOPaMH, YMBIIUICHHOE J0Be-
JICHHE MX JI0 COCTOSHMS Pa3pyLICHUS — B
pa3Mepe OT TBICSIUU 10 AECATH ThICSY He-
o0JyaraeMbIX MHUHHMYMOB JIOXOZOB T'paiK-
JTaH; 3a HETIPEACTaBICHHIE, HECBOCBPEMEH-
HOE TIPE/ICTABICHNE WJI TpEICTaBICHUE
3aBE/IOMO HEJIOCTOBEPHOW MH(OPMAINN O
BBISIBICHHBIX B TIPOIIECCE 3eMIISTHBIX, CTPO-
UTEJIbHBIX, IOPOKHBIX, METMOPATHBHBIX U
TOOBIX JIPYruxX paboT Ha 00bEKTax Kyib-
TYPHOTO Hacleaust — B pa3Mepe OT CTa JI0
TBHICAYN HEOoOJIaraeMbplX MHUHHMYMOB J10-
XOZI0B TPAK/IaH; 33 YKJIOHEHHE COOCTBEH-
HHMKa MaMATHHKA WIX YIOJHOMOYEHHOTO
UM OpraHa OT IOANHCAHHUS OXPaHHOTO
JIOTOBOpA WJIH 32 HApyIICHHE UM peXHUMa
WCTIONB30BaHMs MAMATHUKA — B pa3Mepe
OT CTa JI0 THICSYIH HeoO1araeMbIX MUHAMY-
MOB JIOXO/IOB TpakaaH [8].

Pemenne oprana oXpaHBI KyJIBTYp-
HOT'0 HacJeausi O MPUMEHEHUH (UHAHCO-
BbIX CAHKIMH MOXET OBbITh 00XKaJOBaHO
B cyze [8].

@DUHAHCOBBIE CAHKLMH, HAJIOXKCHHbIE
OpraHoM OXpPaHbl KYJIBTYpPHOIO HACHeaus,
B3BICKHMBAIOTCS B YCTAHOBJICHHOM 3aKOHOM
nopszaxe [8].

Cratbst 45 TOTO >X€ HOPMATUBHOTO
aKTa yCTaHABIMBACT MOPSIOK IPHMEHe-
HUSI (UHAHCOBBIX CAaHKIMH 3a HapyIICHUE
3aKOHOJIATEeNILCTBA 00 OXpaHe KyJIETypPHOTO
Hacnenus [8].

(DUHAHCOBBIE CAHKIMH, HPETyCMO-
TpeHHbIe cTarbeil 44 HacTosllero 3aKoHa,
HAaJIararoTcs PyKOBOJIHTEIEM, 3aMeCTUTe-
JISIMH PYyKOBOJIUTEIIS IEHTPAJILHOTO OpraHa
UCIIOJIHUTEJILHOM BIIACTH, PpealU3ylolie-
r0 TOCYJapCTBEHHYIO HOJIMTHKY B cdepe
OXpaHBbl KyJIBTYpHOTO HacJeAusi, OpraHa
HCTIOJTHUTENBFHON BIacTH  ABTOHOMHOM
Pecnyomukn KpeiM, mipencenarenem wimm
3aMECTHUTENEM TpeJICenaTens 00IacTHOTO,
paitonHoro, Kuesckoit m Cepacronoins-
CKOM TOPOJICKHX TOCYAapCTBEHHBIX aMH-
HUCTpALMH, IIpe/icenaTeneM Wik 3aMeCcTH-
TEJeM IpeJceaTens COOTBETCTBYIOIETO
MECTHOTO COBETa II0CJIE PACCMOTPEHUS
MaTepHaloB, YI0CTOBEPSIONIMX (BaKT mpa-
BOHAPYLICHUSL.

O CcoBepIICHHM MpPaBOHAPYLICHUS,
YKa3aHHOTO B crathe 44 Hacrosmero 3a-
KOHa, JINI[OM, YIOJHOMOYEHHBIM OpraHOM
OXpaHBI KyJIBTYpHOTO HacJEAnsi, COCTaB-
JSIETCST aKT. PYKOBOZIUTEIb IOPUANIECKOTO
JIMIA, B OTHOIIEHHH KOTOPOTO COCTaBJIEH
aKT, B TEUCHUE TpeX IHEH ¢ MOMEHTa Mo-
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JIy4€HHs1 aKTa MOXKET M0/IaTh MMMCbMEHHBIE
00BsSICHEHUS K HEMY. AKT BMECTe C JIpyTH-
MH JOKYMEHTAaMH, KacaloIllUMUCs Jena, B
JIECATHTHEBHBII CPOK C MOMEHTa COCTaB-
JICHUsI aKTa HaMpPaBIISIETCs! IOKHOCTHOMY
JIMILY, IMEIOIIEeMY TIpaBo Hajlarath (PUHaH-
COBBIE caHKIuH [§].

PelieHne 0 HaJOKEHUH (DMHAHCOBBIX
CaHKIMH MprHUMaeTcs B Tedenne 10 areit
Iocie TONYYEeHUsI JIOKyMEHTOB, yKa3aH-
HBIX B YaCTH BTOPOM HACTOSALIECH CTaTbU.
Pemenne o HanoxeHMu (HMHAHCOBBIX
CaHKIMI odopmisieTcs OCTAHOBJICHU-
€M, KOTOPO€ TOCBIIAETCs IOPUANIECKOMY
JIMILY, Ha KOTOPOE HAJI0XKEHbI (PMHAHCOBBIE
CaHKIUH.

CpencTsa, TOJNyYeHHBIE B BUJE B3bI-
CKaHMH, TPEIyCMOTPEHHBIX B CTaThe
44 Hacrosiiero 3akoHa, 3aYHMCIISIOTCS B
CHenuaNbHbI (DOHJ COOTBETCTBYIOIIETO
OromKera.

Crarbst 46 ycTaHaBIMBaeT aJMHUHH-
CTpaTHBHYIO OTBETCTBEHHOCTH 32 HapyIlIe-
HHE TpeOOBaHUI HACTOSAIIEro 3aKoHa.

3a yKJIIOHEHHE OT MOANUCAHUs OXpPaH-
HBIX JIOTOBOPOB Ha MaMSTHHUKH, Hapyllle-
HHUE pexHMa HCHOJIb30BaHMs MaMsATHHKA,
HapylIeHHE pPexuMa HCTOPUKO-KYIbTyp-
HOTO 3alOBEAHUKA WM HCTOPHKO-KYIIb-
TypHOH 3alOBEJHON TEPPUTOPHM, IIPO-
BE/ICHHE PEMOHTHBIX, PECTaBPALMOHHBIX,
peadHINTAaIMOHHBIX padOT Ha MAMSTHHKE,
N3MEHEHNE Ha3HAUYeHHs ITaMSTHHKA, €ro
yacTei W JJIEMEHTOB, OCYIIECTBIICHHE
HaJnuced, METOK Ha Hel, Ha ee Teppu-
TOPUM U B €r0 OXPAaHHOW 30He 0e3 MUCh-
MEHHOT'O Pa3pelIeH s COOTBETCTBYIOIIETO
opraHa OXpaHbl KyJIbTypHOTO Hacleaus,
YKJIOHEHHE OT Iepeiauyll B yCTaHOBIECH-
HOM TIOpsIKE HalJIGHHBIX BO BpEMs apxe-
OJIOTMYECKUX Pa3BEIO0K, PACKOIIOK JIBHXKY-
IIUXCSI TIPEAMETOB, CBSI3aHHBIX C HEMOJ-
BIDKHBIMH OOBEKTaMH KYJIBTYpHOTO Ha-
cIrennsl, Ha IOCTOSTHHOE XPAHEHUE B My3eH
(rocynapcTBeHHbIe (JOHIOXPAHMINILG), B
KOTOPBIX XPaHSATCS MYy3€HHBIE IPEIAMETHI
U My3eiHbIe KOJUICKIINH, SIBISTIOMINECS
rOCY/IapCTBEHHOH COOCTBEHHOCTBIO, M
MIPUHAJIEKAT K TOCYIAapCTBEHHOH 4acTh
MyszeitHoro gonma YkpauHsl, a TaKke 3a
HEBBINIOJIHEHUE 3aKOHHBIX TpeOOBaHUi
JIOJDKHOCTHBIX JIMLL OPTaHOB OXPAHBI KyJlb-
TYPHOTO HacJe[us 10 YCTPAHEHUIO Hapy-
[IeHHi TpeOOBaHWI 3aKOHOIATEIHCTBA
00 oxpaHe KyJIBTypHOTO HACICIVS, MIIH
CO37aHUE TPETSTCTBUI AT UX JeSITeINb-
HOCTH BHHOBHBIE JIMIA MPUBIICKAIOTCS K
aJIMUHHCTPATUBHOW OTBETCTBEHHOCTH B
COOTBETCTBHH C 3aKOHOM [8].

IIpousBoacTBo 1o xenam 06 axmu-
HHUCTPATUBHBIX MNPABOHAPYIICHUSX OCY-
IIECTBISIETCS B COOTBETCTBUM ¢ Konekcom
VYkpauHbl 00 aJJMUHUCTPATUBHBIX IPABO-
Hapymenusix [10].

To ecTb, KaK MBI BHJUM, HOPMBI JJaH-
HOTO 3aKOHa TECHO cBsi3aHbl ¢ Komekcom
VKpauHbl 00 aAMHHHCTPATUBHBIX NIPABO-
HapyIIeHNSIX, B KOTOPOM, KpoMe Ae(hUHN-
Ui BO3MOYKHBIX CAHKIMH, €Ie ¥ IPSIMO
MPOITCAaHBI BO3BMOYKHBIE IIPAaBOHAPYIIICHHS
U HACTYIUICHUS IOCNIEICTBUH U BHHO-
BHOTO JinLia. [1py 5TOM aIMMHHUCTpaTUBHAS
OTBETCTBEHHOCTh MOXKET BBICTYIATh, KaK
OCHOBHOH BHJl HaKa3aHUs, a B HEKOTOPBIX
Cllydasix, KaK 1 (haKyJIbTaTHBHbIN.

Crarbs 92 Kogekca YkpauHbl 00 aj-
MHHHCTPATUBHBIX [PaBOHAPYLICHUSIX
MpeyCMaTPUBAeT CIEAYIONNE Hapylle-
HUS TpeOOBaHMH 3aKOHOAATENHCTBA 00 OX-
paHe KyJIbTypHOTO HACIeIWs: YKIOHEHHE
OT TIOATNMCAHMSI OXPAHHBIX JOTOBOPOB Ha
MaMSTHUKH KyJIBTYpPHOTO HACIIEIVST; Hapy-
IICHUE PEeKUMA MCTIONb30BAHUS TaAMATHHU-
Ka KyJIbTYPHOTO HACJIens; HapyILIeHHe pe-
JKMMa MCTOPUKO-KYJIBTYPHOTO 3aIlOBE/IHHU-
Ka WJIM UCTOPUKO-KYJIBTYPHON 3aI0BEeJHOM
TEPPUTOPHH; IIPOBEICHUE PEMOHTHBIX, Pe-
CTaBpALMOHHBIX, PEaOMINTAIIMOHHBIX Pa-
00T Ha MaMATHHUKE KyJIbTYPHOTO HACIIEIHS,
M3MEHEHUE Ha3HAYCHUs MaMATHUKA KyIlb-
TYPHOTO HACIeIusl, €ro 4acTei U dJIeMeH-
TOB, OCYIIIECTBJICHHE HaIIHNCEeH, METOK Ha
Hell, Ha ee TePPUTOPUH U B €T0 OXPAHHOM
30HE 0€3 MMCbMEHHOTO Pa3peIeHHs COOT-
BETCTBYIOIIETO OpraHa OXpPaHbl KYJIBTYp-
HOTO Hacle[usi; YKIOHEHHE OT Iepeaadu
B YCTaHOBJICHHOM IOPSI/IKE HAHJICHHBIX BO
BpeMsi apXEOJIOTHYECKHX Pa3Be/lOK, PacKo-
HOK JIBUKYIIUXCS IIPEAMETOB, CBSI3aHHBIX
C HEMO/BI)KHBIMH OOBEKTaMH KyJIBTYPHO-
TO HACIeaWs, Ha MOCTOSIHHOE XpaHEeHHe B
My3eH (TOCyaapCTBEHHbIE (POHOXPAHNIN-
111a), B KOTOPBIX XPaHATCS My3€HHBIE Tpe-
METBI U My3€iHBIE KOJUIEKIIUH, SIBIIIOMIN-
ecs TOCYJapCTBEHHONW COOCTBEHHOCTBIO U
OTHOCSITCSI K TOCYIapCTBEHHOI gacti My-
3eliHoro (hoH/a YKpanHbl, BICUET 32 COO0H
HaJIOKeHue mrtpada Ha rpakiaH OT MSATH-
JIECSITH JI0 CTa HeoOaraeMblX MUHHMYMOB
JIOXOZI0B I'PaX<J1aH, a Ha JIOJUKHOCTHBIX JINLL
— OT CTa JI0 CTa IATHICCATH HeoOnarae-
MBIX MUHIMYMOB JIOXO/I0B rpaxkaaH [10].

Ota HOpMa OblIa JIOMOJIHEHA TTOJI0XKe-
HueM cT. 188-33, koTopasi yKas3bIBaeT, 4To
HEBBINOJTHEHNE 3aKOHHBIX  TpeOOBaHMM
JIOJDKHOCTHBIX JIUI] OPTAaHOB OXPAHBI KyJTb-
TYPHOTO HAcJeAus 10 YCTPAHEHUIO Hapy-
IIeHUH TpeOOBaHHI 3aKOHO/ATENbCTBA 00

NOIEMBRIE 2015

OXpaHe KyJIBTYPHOIO HacieIus WIM CO3-
JJAHWE MIPETIITCTBUM JUIS HX JIeTEIbHOCTH
BJIEKYT 3a cO0OM HalokeHue ImTpada oT
IATUJIECATH 10 CTa HeoOnaraeMbIX MUHHU-
MYyMOB JI0X00B rpaxkaas [10].

Te »xe neHcTBUS, COBEPUICHHbIE I10-
BTOPHO B TEUYEHHE TOfIa MOCIIE HAJIOKCHUS
AJIMIHUCTPATUBHOTO B3BICKAHMS, BIEKYT
3a cobolf HalokeHHe mrpada OT cTa 10
CTa ITUACCATH HeoOllaraeMbIX MHUHHMY-
MOB JI0X0/10B Tpax<aaH [10].

BeiBonbl. IlomBons wurtoru, MOXKHO
NPUHATH K BBIBOAY, YTO CHUCTEMa OXPaHBI
KyJIBTypHOTO Haclequs TpeOyeT Oob-
LIEro BHUMAHHS HE TOJIBKO OT HAyYHOTO
coo0IIecTBa, HO M OT 3aKOHOAATENeH U
BIIACTHBIX CTPYKTyp. OcobeHHo celfuac, B
CBETE CIIOKUBIIECHCS MOTUTHYECKOM, KO-
HOMMYECKOW, MJICOJOTMUECKON CUTyaluu
B Halleu cTpaxe.

B coBpemeHHOM 3aKOHOIATEIHCTBE
oAPOOHO perIaMeHTHPOBAHEI TTOJIOKEHUS
0 TpaBOHAPYIIEHWAX, Mepa BO3MOXKHOM
OTBETCTBEHHOCTH U IIPEILyCMOTPEHO af-
MHUHHCTPATUBHOE BIIMSHUE TI'OCYAapCTBa
Ha JaHHbIC OOIIECTBEHHBIC OTHOLICHMS,
HO HaM Obl XOTEJIOCh aKLEHTUPOBATh, YTO
KacaeTcsi MeXaHH3Ma IIPUBJICYCHUS K OT-
BETCTBCHHOCTH M CaMOW OTBETCTBEHHO-
CTH, TO OHA MPSIMO TPETYCMOTPEHA CPaszy
HECKOJIbKUMU HOPMATHBHBIMHU aKTaMH, KO-
HEYHO K€, 3TO YCIOKHSET MpoIece.

OnHako W3MEHEHHs, HPOUCXOISIINE
B COBPEMEHHOM YKPAaWHCKOM OOIIEeCTBE
YKa3bIBaIOT Ha TO, YTO COBPEMEHHBIE HOP-
MBI QJIMUHUCTPATHBHOI OTBETCTBEHHOCTH
HeJocTaToyHO 3(PQEKTUBHBI U HE B IOJ-
HOI Mepe IpOyMaHbl, a CUCTEMA OXPaHBI
KyJITYPHOTO Hacleaust TpeOyeT ycosep-
LICHCTBOBAHUA ISl JajbHEHIIEro BOILIO-
LICHHUS B KU3Hb.
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MECTO OPI'AHOB IOCTHIINHN
B CUCTEME IT'OCYJIAPCTBEHHOM
MMPABOBOM IMMOJUTUKA YKPAUHBI

Anexcanap 3AJOPOXKHUI,
acriupanT Kadeapsl aAMUHUCTPATUBHOTO M (PMHAHCOBOTO TIpaBa
IOPHIMUYECKOTO (paKyabTeTa
HauunoHnansHoro yHuBepcurera 0MOpECypcoB U IPUPOAOINIOIb30BaHUS YKPAUHBI

Summary
The article examines issues of place of business of justice agencies concerning
formation of state legal policy of Ukraine. In Ukraine authority of formation and
implementation of national legal policy is Ministry of justice of Ukraine. The activities
of Ministry of justice regarding formation of state legal policy defined in two ways —
internal and external state policy. Classify whole range of activities of Ministry of justice

on domestic and foreign state legal policy.

Key words: judicial authorities, Ministry of justice of Ukraine, state legal politics,
interior of state legal policy, basement of state legal policy.

AHHOTAIUSA

B craTbe uccienyroTesi BOIPOCHl MECTa JISSTeIbHOCTH OPraHOB FOCTUIIMU OTHOCH-
TEJIBHO (OPMHUPOBAHUS TOCYIapPCTBEHHO—TIPAaBOBOI MONMTHKH YKpawHbL. B Vipaune
opraHoM (OPMHUPOBAHUS U 00CCIICUCHHUS PeaN3allii TOCYIapCTBEHHON MTPaBOBOM TO-
JIUTHKY sBJIsieTcs MUHUCTEPCTBO IOCTHLIUU YKpauHbl. JlesteapHocTs MUHIOCTa OTHO-
CUTEJIBHO (hOPMHUPOBAHUS TOCYIAPCTBEHHON MPABOBOM MOJUTUKHU OIPENEsieM B ABYX
HaNpaBJICHUSAX — BHYTPEHHSISI H BHEUTHSISI TOCYAapCTBEHHAs MTpaBoBas monuTuka. Kiac-
CUpHUIUPYEM BECh CIEKTP AesATeIbHOCTH MHUHIOCTAa Ha BHYTPEHHIOIO U BHEITHIOIO TOCY-

JIApCTBEHHYIO [IPABOBYIO HOJIUTHKY.

KiroueBble cjioBa: opranbl IOCTHUIMH, MUHHCTEPCTBO IOCTUIIMN YKpPAWHEI, TOCY-
JTapCTBEHHO-NIPaBOBasl MOJIMTHKA, BHYTPEHHsSI TOCYyAapCTBEHHO-NPABOBAasl IMOJIMTHKA,
BHEILHSS FOCYJapCTBEHHO—TIPaBOBAasl OJIUTHKA.

]:[OCTaHOBKa npoo6.aemsl. [Ipaso-
Basi TIONIUTHKA SBISIETCA OCO-
OCHHBIM BHJIOM IIOJMTHKH, KOTOpas OC-
HOBBIBAa€TCSI 1 BO3HUKAET B chepe mpasa,
IIpYA 5TOM OOBEKTHBHO HYKIAsCh B OIa-
TOyCTPOHCTBE CO CTOPOHBI IyOIMYHOMN
BiacTu. OHa ABJISAETCS CaMOCTOSTEIbHBIM
MIOJINTUKO—TIPAaBOBBIM (DEHOMEHOM, 0CO-
OEHHBIM BHJIOM TIOJMTHKH TOCYlapCTBa,
dopmoOil  peanMzalMU  MOIUTHYECKOTO
Kypca rocyapcTa, ¢ COOCTBEHHOM CI10K-
HOW BHYTpEHHEH CTPYKTYpOH.

[IpaBoByI0 MOAUTHKY MOKHO paccMa-
TPHUBATh B HECKOIBKHUX aCIEKTaX:

— CaMOCTOSITENIbHBIA BHJ TIOJIUTHKH,
MIOCKOJIBKY MMEET COOCTBEHHYIO CaMOCTO-
ATETBHYIO CTPYKTYPY, 3aPOXKIACTCS U JIeH-
CTBYET UCKIFOUNTEIHHO B Cepe MpaBa;

— 00fA3aTesIbHYI0O  COCTABJIAIOILYIO
000 TroCyJapcTBEHHOM MOJUTUKH, IO-
CKOJIbKY MIMEET MECTO B JII000H MOJINTHKE,
peanusys ee ¢ momouibio npasa [1, c. 21].

PesynbraTel Hay4yHBIX HCCIEOBaHUN
MIOKA3bIBAIOT, YTO COBPEMEHHAS TIPaBOBast
MOJMTHKA YKPAaWHBI HYKJAeTCsl B HEOT-
JIO)KHBIX WM3MEHEHHUSX, IOCKOJIBKY Jei-
CTBYIOIIAsl CHCTEMa HOPMAaTHBHO-TIPaBO-
BBIX aKTOB: HE BCEI/IA SIBIISETCS TAPAHTOM

3aIIMTHI IPaB U CBOOOJI YEIOBEKA U IPaK-
JTAaHWHA; HA CETOJIHSI HAXOAUTCS B MPOTH-
BOPEUHH C TIOJIUTHKO-TIPABOBOU JKU3HBIO
00111ecTBa, TO ecTh (PAKTUUECKHU HE pellia-
€T OCHOBHBIE TPOOJIEMbI OOIIECTBEHHOTO
U TOCYIAapCTBEHHOTO CYIIECTBOBAHUS;
COIEP)KUT MHOKECTBO JICKJIAPATHBHBIX
HOPM, YTO TTOATBEPKAACTCS aIMUHHACTPA-
TUBHOMU M CyneOHOH MPaKTHKOM.

HopmaruBHo-ipaBoBasi 0a3a Hamero
TOCYZIapCTBa SIBJISIETCSI OCHOBOM ITPaBOBOIL
MOJIMTUKH TocyaapcTBa. VIMeHHO opraHel
rOCyJapCTBEHHOI BiacTH (GOpMHPYIOT
HOPMAaTHBHO IMPAaBOBBIE aKThl B COOTBET-
CTBHUM C KOHCTHTYLHOHHO-TIPABOBBIMH
npuHIMnamMu. B HamieMm rocymapcTse
OCHOBOIIOJIATAIOIIMUM U HEOIPOBEPIKU-
MBIM TpeOOBaHHEM TPABOBOW MOIUTHKH
SIBISICTCS] TIPUHIIAI BEPXOBEHCTBA TIPaBa,
KOTOPBIH 3aKkperuieH B cT. § Koncturynmmn
Vkpauns! [2]. DT0 3HAYUT, YTO TpaBOBAst
MOJUTHKA YKpPaWHBl WMEET T'yMaHUCTH-
YECKYIO HANPaBIEHHOCTh, TO €CTh, €€ 0C-
HOBHOW OOS3aHHOCTBIO SIBIISIETCS OXpaHa
U 3alll{Ta MpaB U CBOOOJ YeJI0BeKa, U OT-
BETCTBEHHOCTbH HE TOJIBKO IPakIaH Mepes
rOCyapCTBOM, HO M TOCYIAapcTBa Meper
rpaXkIaHaAMH.



LEGEA SI VIATA

Henbio naHHOH MMyONMKALUK SIBISICT-
Cs1 UCCIIEIOBAHUE PONU U MECTa OpPTraHOB
OCTUIIMU B (hOPMUPOBAHUHU U Obecriede-
HHUHY TOCYIAapCTBEHHO-TIPABOBOM MOJUTHKH
B YKpauHe.

N3no:kenne 0CHOBHOTO MaTepuaJa.
OpraHu3anyio 1 KOHTPOIb OTHOCHTEIIb-
HO o0ecriedeHHs BBIOJIHEHUSI TIPaBOBOM
MOJIMTUKY BHYTPU CTPAHbl U Ha MEXIY-
HAapOJIHOM YPOBHE B HAILIEM TOCYIapCTBE
BO3JIOKEHO Ha OpraHbl IOCTUIMU YKpau-
HbI. IMEHHO 103TOMY B JaHHOM HCCJIE0-
BAaHMM HAaMH PAacCMaTPHBACTCS CMBICIIO-
Basi Harpy3Ka MOHSATHS «OPTaHbI IOCTHIIUH
YKpauHb».

CremoBarenbHO, FOCTHIMS  SIBIISCTCS
OIHOW W3 cdep aaMHUHUCTPATHBHO-TIONH-
THUYECKOH JIeITeTbHOCTH TocyaapeTsa. [1o-
HSTHE IOCTULUS» MMEET JIATHHCKOE Ipo-
HCXOXKJICHHE U O3HAYaeT CIIPaBeJINBOCTb,
3aKOHHOCTb, Y OXBATBHIBACT JIEATEIBHOCTD
OpraHoB cCyneOHOM ¥ HCHOIHUTEIbHOM
BJIACTH, KOTOpasl HAIpaBJICHA Ha pElICHUE
CIIOpPOB, OOeCTeYeH s mpaB U CBOOOI ue-
JIOBEKA, 3aIIUTy €T0 HHTEPECOB, HHTEPECOB
MPEAIPUATHH, YUPEKICHUM, OpraHu3aluil
u rocymapcersa [ 3, c. 1241].

B namrem rocymapcTse B cHcTeME LICH-
TPaJBbHBIX OPraHOB HCIIONMHUTEILHON Bia-
CTH OpPraHOM IOCTHIIUH, TO €CTh OPraHOM
(opmupoBaHuA M OOecIieYeHus peanusa-
MM TOCYIapCTBEHHOH IpaBOBOM IOJH-
THUKH, sBisieTcss MUHHUCTEPCTBO FOCTULINK
Vikpaunbl (MuHIOCT YKpauHbl), KOTOpPOE
B CBOGH JESTEIBHOCTH PYKOBOACTBYET-
cs Koncturtynueid u 3akoHaMu YKpauHbL,
akramu [Ipesunenra Ykpaunsl, Kabunera
MumnuctpoB Ykpanusl (KM Vkpaunsr),
JIPYTHMH aKTaMH 3aKOHOJATeIbCTBA YKpa-
WHBI, a Takke nopydenusmu Ilpesunenta
VKpauHbl, IeATeIbHOCTh KOTOPOTO Ha-
npasisieTcs n koopauHupyerca KM Vkpa-
nHbI [4].

Ccpnasice Ha Ilonoxenne o Munu-
CTepCTBE IOCTHLUM YKpauHbl [4], 4TO
JIeATENIBHOCT,  MMHIOCTAa  OTHOCHTENBHO
(hopMHpOBaHUS TOCYIAPCTBEHHOH TPaBo-
BOI1 TTOJIMTHKU MOXKHO ONPEAEIHTD B JIBYX
HAIpPaBJICHUAX — BHYTPEHHSSI Y BHEIIHSS
rocyapCTBEHHas! TPAaBOBasi MOIUTHKA. Mc-
XOJISl U3 ATOTO, IOMPOOYeM KIIacCHU(PUITIPO-
BaTh BECh CIIEKTP AEATEIFHOCTH MUHIOCTA
C TaKWMH, COOCTBEHHO, OMpECICHHBIMI
KPHUTEPHSIMU.

1. ®opmupoBaHue U peanu3aLus BHy-
TPEHHEW TocylapCTBEHHOH MpaBOBOM MO-
JIUTHKH.

OcHoBononararomieil - cocrasistomnieit
dhopMupoBaHUs U 0OECIIEUSHHs MTPABOBOI

MOJIUTUKH TOCYJAPCTBA SABIISIETCSI CO3/IaHUE
TOCYJJAPCTBOM CHCTEMbI 00111e00s3aTeb-
HbIX, (OPMaJIbHO OIPEEICHHbIX, YCTa-
HOBJICHHBIX WM CAHKIMOHHUPOBAHHBIX H
TapaHTUPOBAHHBIX TOCYAAPCTBOM IIPABHII
HoBe/ieHHsT OOIIEero Xapakrepa, TO €CThb
HOPM TIpaBa, KOTOPHIE YCTAHABIMBAIOT
npaBa ¥ O0S3aHHOCTH YYAaCTHHKOB ITPABO-
OTHOIIECHWH, BBICTYMAIOT PEryISITOPOM
OOIIECTBEHHBIX OTHOIICHUH M obecrieun-
BAFOTCSI BO3MO)KHOCTBIO IPIMEHEHNS TOCY-
JTAPCTBEHHOTO NPHHYXIEHHS |5, . 39].

OCHOBHBIM BHJIOM JIeATeIbHOCTH Mu-
HIOCTA SIBIISIETCSl OpPraHU3aIMOHHAsA (BCHO-
MorarelbHasi, IOATOTOBUTENbHAS ) HOPMOT-
BOpUeCcKasl JeqaTebHOCTh. Bens Munioct
no mnopydeHuto Ilpesunenta VYipaussl,
KM VYkpaussl 1 0 cOOCTBEHHOW MHMIU-
aTuBe pPa3pabaThIBACT MPOEKTHI 3aKOHOB,
JIPYTUX TPABOBBIX AKTOB, MPEITIOMKEHHS,
OTHOCHTEIIFHO COBEPIICHCTBOBAHMUS 3aKO-
HOJIaTeJIbCTBA M MOJaeT X Ha paccMoTpe-
Hrue KM Vkpaunsl. Taxke ocymiecTBiseT
MPAaBOBYIO AKCIEPTH3Y IPOEKTOB HOpMa-
TUBHBIX aKTOB, KOTOPbIE MOJIAIOTCS HA pac-
cmotpenue KM Vkpaunsl 1 BepxoBHoit
Panpr Yipauns (BP Ykpaunsr) u apyruMu
cyOBEeKTaMu TIpaBa 3aKOHOJATENIbHOH HHU-
I[aTUBBI, @ TAKKe TOTOBHUT 3aMEUaHUS U
npeiiokeHus K npuHATbIM BP Yikpaunsl
3aKOHaM, KOTOPbIE MOCTYIIIIIN Ha MOATNCH
[Ipe3unenty YKpaussl.

Baxnoll cocTaBnsromeil opranusany-
OHHOM HOPMOTBOPYECKOW JIESITEIILHOCTH
MHuHIOCTA SIBIISIETCSI OCYIIECTBICHUE aHTH-
KOPPYIILMOHHOM JKCIIEPTU3BI aKTOB TOCY-
JTAPCTBEHHBIX U MECTHBIX OPIaHOB C LIEJIbIO
YCTpaHEHHUs! KOPPYNIMOHHBIX IIPaBOHApY-
ureHuit. DPPeKTUBHOCTh TaHHOM PadOThI,
0 HallleMy MHEHHIO, YCUIMBAeTCst (pakToM
BKIIFOYCHUS] B EJMHBINA TOCYmapCTBEHBII
peecTp JIHILL, KOTOPBIE COBEPIIUIN KOPPYTI-
IIOHHBIC TIPABOHAPYIIICHMSI.

OpraH I0CTHIINH OCYIIECTBISET U OTMe-
HsIET TOCYIapPCTBEHHYIO PETHCTPALMIO aKTOB
MHHHCTEPCTB, JAPYTUX LEHTPAJIBHBIX Opra-
HOB HCTIOJTHUTEIIEHON BJIACTH, a TAKKe APY-
THX OPraHOB, aKThI KOTOPBIX B COOTBETCTBHU
C 3aKOHOJATENIbCTBOM MOJJIEKAT Trocysap-
CTBEHHOH pETUCTpallMi WM OTMEHE pPEru-
crparuu. BaxxHbIM 3a/1aHueM B paboTe opra-
HOB IOCTHIIUY SIBISETCS TIOAAEPIKKA TEKCTOB
aKTOB 3aKOHOJATENIbCTBA B KOHTPOJIBHOM
COCTOSIHHY, BEJICHHE MX y4eTa M OCYIIeCT-
BIICHHSI XPAaHEHUS, A TAKXkKe ACHCTBYIOIINX
MEXTyHapOIHBIX JIOTOBOPOB YKPaHHBL

KiTroueBbIM 271eMEHTOM TOCYIapCTBEH-
HOH TIpaBOBOH IIOJWMTHKHU SIBISIETCS pas-
MeIIeHHe TPHHITOTO0 3aKOHAa B COOTBET-
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CTBYIOIIEM II€YaTHOM M3/IaHHU C LIEJIbIO
LIMPOKOTO O3HAKOMIICHHS C €r0 CoJepiKa-
HHEM IpaX<JaH, F'0CYapCTBEHHBIX OPIaHOB
U TOMY [OI00HOE.

MHUHIOCT OCYIIECTBISIET OQUIHATBHOE
omyOJIMKOBaHHE  HOPMATHBHO-IIPABOBBIX
aKTOB, JCHCTBYIOLIMX MEXIyHAPOIHBIX
JIOTOBOPOB YKpauHbl, peleHnii EBponeii-
CKOTO Cyna, IO IpaBaM dYeJIOBEeKa OTHO-
CHUTEJIBHO YKpauHbl B HH()OPMAIMOHHOM
oroiutetHe «OduuManbHbI BECTHUK YKpa-
HHBD) U OCYIIECTBISET OQUIMATIBHOE W3-
JJaHHe COOPHUKOB aKTOB 3aKOHOJATEbCTBA
1 KOJIEKCOB, BBICTYIIAET OCHOBATENIEM JKYP-
HAJIOB U r'a3eT [0 MPaBOBBIM BompocaMm [4].

K opranuzaimonHoll HOpPMOTBOpYE-
CKOM JeATenbHOCTH MUHIOCTa HeoOXoau-
MO OTHECTH, TI0 HaIlleMy MHEHHIO, KOOP/IU-
HALMIO JCSTEIBHOCTH LICHTPAIBHBIX Opra-
HOB HCIOJTHUTEIIEHOM BITACTH 110 BOIIPOCAM
CHCTEMaTH3aliH 3aKOHOAATEeNIbCTBA, IIPO-
BEPKY COCTOSHHUS TakOH [esTelbHOCTH,
IIPEIOCTABIICHAE PEKOMEHIAINH OTHOCH-
TEJIBHO €€ YIIY4IICHHs, BHECCHHs Ipel-
JIOXKEHUH 00 ycTpaHeHMH OOHAPY)KCHHBIX
HEJI0CTATKOB.

BaxHpIM ~ HampapieHHEM  JesTeNb-
HOCTH MHMUHIOCTA SBJISETCS  aJanTalus
3aKOHOJATENIbCTBA YKPAaWHBl K 3aKOHO-
narenscTBy EBpomnetickoro Coroza (EC).
C oroii 1ensio MUHIOCT OpraHm3yeTr pa-
00Ty IO IIOATOTOBKE EXKETOMHOTO ILIAHA
MeponpuATHii 1o BeimonHeHuo OOie-
TOCYZapCTBEHHON HPOrpaMMbl aJalTaruH
3aKOHOZATENICTBA YKPaWHBI K 3aKOHOJA-
tenbctBy EC M IPOBOAUT MOHHMTOPHHT €e
BBITIOJIHEHHS], OCYIIECTBIIACT Hay4HO-IKC-
NepTHOE, aHAJIMTHYecKoe, HH(opMaru-
OHHOE M METOJIONIOrnYecKoe obecrieueHe
BBINIOJIHEHHSl JTAHHOM IPOrpaMMbl, Iepe-
BOJI aKTOB acquis, communautaire Ha yKpa-
MHCKHH SI3bIK, 0OHOBJICHHE TIIOCAPUSI [TOHS-
THIA acquis communautaire [6].

Kpome Toro, obGecneumBaer moaro-
TOBKY MPEJIOKEHUH OTHOCHUTEIIBHO TIPHU-
BEICHMSl 3aKOHOZATENbCTBA YKPaWHBI B
COOTBETCTBUE C MPUHIMIIAMH U CTaHap-
tamu Cosera EBporbl, HHTErpauuu ero B
CHCTEMY MEXJIyHAapOIHOrO IIpaBa, KOoOp-
JMHUPYET paboTy MHHHMCTEPCTB U JPYTHX
LEHTPAJIbHBIX OPraHOB BJACTH IO OTMe-
YEHHBIM BOIIPOCAM.

MHuHIOCT CIOCOOCTBYET CO3AaHUIO Op-
TaHW3aLHOHHBIX, SKOHOMHYECKHX, JPYTHX
YCJIOBHH 110 BOIPOCaM OaHKPOTCTBA, KOTO-
PpbI€ SBILSIIOTCS. HEOOXOMMBIMHE JUTS peasiu-
3aIlUH IPOLIEYP BO30OHOBJICHHS IIIATEXe-
CIIOCOOHOCTH TIOJDKHUKA YUI IIPU3HAHMS
ero GaHKpOTOM:
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— o0ecreynBaeT CylIECTBOBAHUE HH-
CTUTYTa apOUTPKHBIX  YNPABIAIOIIHUX
(pacriopsitiTeneil MMyILIecTBa, yIpaBiis-
IOIIMX CaHALKMeH, JIMKBUIATOPOB) TaKUM
00pa3oM: OpraHu3yeT CHCTEMY IOJITrOTOB-
KM, TIEPErOATOTOBKU M TOBBIIICHUS KBa-
muduKayy; ycTaHABIMBAeT TPeOOBaHMUS
JUTSL TIOJTy9IEHHST CBHJETEIHCTBA M BBIJACT
CBUZETENBCTBO HA IPABO OCYILECTBIIE-
HUSI JCSTEILHOCTH; YTBEPXKIAeT MOPSIOK
claun KBAJMM(UKAIMOHHOTO JK3aMeHa M
nepeyeHb BOIPOCOB 3K3aMeHa; (hopMupy-
er u BezietT Enunblil peectp apOUTpaXkHBIX
YIpPaBISAIOMNX ~ YKPauWHbL;  YTBEp)KIaeT
NpaBUIa BEJICHUS JIEJONPOU3BOJACTBA U
apXuBa; YTBEPXKJACT MOPSIOK BEICHHS U
MPECTABICHNS CTATUCTUYECKOH OTYETHO-
CTH, ONEPAaTHBHON OTYETHOCTH U HHQOp-
Mal{H, ¥ TOMY [0I00HOE;

— OpraHm3yeT TPOLeRypy ACSATEIBHO-
CTHU NPEANPHUATHI, OTHOCHTEIILHO KOTOPBIX
OTKPBITO IIPOW3BOJICTBO II0 jaeiy O OaH-
KpOTCTBE.

Oprasel POCTHIMM YKpauHbl B cde-
pe ToCyAapCTBEHHOH PEerucTpaluu opH-
JMYECKUX JIMIL M (U3MYECKHX  JIHII-
NpEeANPUHUMATENICH  OCYILIECTBISIOT — pe-
THCTPALHIO (JIeranu3anuio) o0beInHeHnI
rpaXkiaH, JIPYTUX OOIIECTBEHHBIX (op-
MHpPOBaHHUH, YCTAaBOB, IEYATHBIX CPEICTB
MaccoBoil nHpOpMaLUK 1 UHPOPMALIHOH-
HBIX ar€HTCTB, KaK CyOBEKTOB HH(OpPMAIH-
OHHOI JIeATeTTHHOCTH, a TaKKe 00pasyror,
JIMKBUIUPYIOT, PEOPTaHU30BBIBAIOT TIPEN-
MPHUATHS, YUPSKICHUAS W OpraHU3alliu,
YTBEPXKIAIOT MX IOJNOKEeHHE (YCTaBbl), B
YCTAHOBJICHHOM TIIODS/IKE HA3HAYAIOT Ha
JIOJDKHOCTH U YBOJIBHSIFOT UX PYKOBOJIH-
Tenel, GOPMUPYIOT KaIpoBBIA pe3epB Ha
JIOJDKHOCTU PYKOBOIUTEINICH MPEANPUATHIA,
YUPEKICHUN U OpraHu3alrii, KOTOpbIe OT-
HocsTes K cepe yrpapieHust MUHIOCTA.

Mumntoct VYipaudsl B cepe mpeo-
CTaBJICHNS OECIUIAaTHON TTepBHYHON IIPaBo-
BOW TOMONIM W OECIIaTHONH BTOPHUYHOI
IIPABOBOM TIOMOIIIN CONIEHCTBYET Pa3BUTHIO
MPEIOCTABICHNST IOPUINYECKAX YCIYT C
LeJbI0 pealM3alliy ITIpaB, CBOOOX M 3a-
KOHHBIX MHTEPECOB I'PAXKIAH U IOpUJIHYe-
ckux Jui. OOecriednBaeT KOOPAMHALHIO
NEATENbHOCTH  LIGHTPAIBHBIX ~ OpraHoB
HCIIOJIHUTENILHOM  BJIACTH  OTHOCHTENBHO
peanu3aluy  TOCyIapCTBEHHOW — IOJIMTH-
ki B cepe mpenocTaBieHns: OecriaTHOi
[PaBOBOIl MOMOILM U yTBEPIKIACT HOpMa-
THBHO-TIPABOBBIC aKThl U3 OTMEUYCHHBIX BO-
TIPOCOB B COOTBETCTBHH C 3aKOHOM.

Mustoct B cepe IKcnepTHoro obe-
CIIEUeHHSI MTPABOCYANSI OPTaHU3YET TIpPOBe-

JICHHE Hay4YHO-HCCIIE/I0BATEIILCKUX PA0OT B
0Tpaci cyJeOHON HKCIIEPTH3bL; 00ecredn-
BaeT opraHu3aiuio padotsl LleHTpatbHOi
9KCIIEPTHO-KBAITU(PUKAIIMOHHOH KOMHCCUH
U HAy4YHO-KOHCYJIBTATUBHOTO M METOIH-
YECKOr0 COBETa IO MpoOneMaM CyneOHOMH
9KCHepTH3bl. BaXHBIM 3amaHueM sBIsCT-
Csl TIPUCBOCHWE KBAM(UKAIMN CyneOHO-
r0 9KCIEepTa CIEeLHAICTaM, KOTOpble He
SBISIIOTCSL  paOOTHHKaMU  TOCY/IapCTBEH-
HBIX CHEIHAIN3UPOBAHHBIX YUPEKICHHH,
BbIJ1a4a CBUJIETENIBCTBA M OCYILIECTBICHUE
KOHTPOJISL 32 MX AESATEIbHOCTBIO, a TAKKe
MpEeKpaIeHHue IeHCTBUS MM aHHYJINPOBa-
HHE CBH/CTEIbCTBA O MPHCBOCHUU KBAJIU-
¢ukarmu cynedHoro sxcrepra. Heooxonu-
MBIM SIBIISICTCS OOCCIICYMBAHUE BEICHUS
locymapcTBeHHOTO peecTpa aTTECTOBaH-
HBIX CylIeOHBIX KCrepToB U Peectpa me-
TOIMK TIPOBEACHMS CyHEOHBIX DKCIEPTH3.
MuHIOCT HampaBisieT ¥ KOHTPOIHPYET Je-
ATEJILHOCTh  HAYYHO-HCCIIE/I0BATEIbCKHUX
YUpeKIEHHH, KOTOpBIE IPOBOIST CyHeo-
HYIO SKCIIEpPTH3y M NPUHAUIeXKar K cdepe
YIIpaBJICHNs, OCYLIECTBIISIET HOPMAaTHBHO-
METOJIMYECKOE 00ECIeYEHNE NX JIeATelb-
HOCTH U KOOPJMHHUPYET JIEATEIbHOCTh MHU-
HHUCTEPCTB M JIPYTHX LEHTpPaJbHbIX Opra-
HOB MCIIOJIHUTEIIBHOM BJIACTH O BOIIPOCAM
pa3BUTHS CyneOHON dKCIIepTH3b [4].

Ocoboe 3HaueHHE B COBPEMEHHBIX
YCIOBHAX — MPHOOpETAaeT  JesATeNbHOCTh
Mumntocra B cepe opranuzanuy pabOTHI
Hotapuara. C 1eibto o0ecreyeHns rapaH-
THpoBaHHBIX KoHcTUTynmell YkpawHbl 1
3aKOHaMM YKpauHbI IIPaB rpak/iaH B cepe
IPaXIAHCKUX OTHOLIEHUH MuHIOCT ocy-
IECTBIISIET TOCYIAPCTBEHHYIO PEryIISLHIO
HOTapHAIILHOI IS TEIBHOCTH.

Kpome Toro, obecrieynBaer BeneHUE
Enunoro peectpa crnenuanbHBIX OTaHKOB
HOTapHalIbHBIX JOKyMEHTOB, EmuHoro pe-
€CTpa 3aMpeToB OTUYKACHHS 0OBEKTOB He-
JIBIYKMMOT'O UMYIIIECTBA, EquHOrO peecrpa
HOTapHycoB, locyrapcTBeHHOro peecrtpa
JIeTIONPOM3BOJICTBA, [0Cy1apCTBEHHOTO pe-
ecTpa OOpeMEHEeHUH JBIKHMOTO MMYTIIe-
crBa, HacnencrsenHoro peecrpa, Exnnoro
peectpa noBepeHHocrei [7, ¢. 57].

MuHtocT B cpepe BBINOTHEHUs (PYHK-
LI LIEHTPAIBHOTO 3aBEPHUTENBHOTIO Opra-
Ha IyTeM 00eCre4YeH s CO3aHusl YCIOBUI
JUIst YyHKIMOHMPOBAHUS 3aBEPUTEIbHBIX
LIEHTPOB OPTaHOB UCTIOTHUTEIHHON BIACTH
WM IPYyTUX TOCYNAPCTBEHHBIX OPraHOB M
LIEHTPOB CEPTU(HKAINK KITIOUEH BBIMOJ-
HSET (QYHKIMN [EHTPATLHOTO 3aBEPUTENb-
HOTO OpraHa CHCTEMBI JIEKTPOHHOH IH(-
POBOI¥1 OZIHCH, 2 UMEHHO:

— BEZIET aKKPEIHUTALMIO LIEHTPOB cep-
TU(UKALUK KITFOYEH, MOoTyd4aeT M MpoBe-
psier uH(OpPMAIUIO, HEOOXOAUMYIO st
UX aKKPEIUTALMH, OCYLIECTBISICT BbIady,
nepeoopMIIeHHE ¥ aHHYJIMPOBAHHUE COOT-
BETCTBYIOIIUX CBU/IETEIIHCTB;

— (GOpMHUpYET M BBIJACT YCHIICHHBIC
ceprr(HKaThl OTKPBITHIX KIHOYEH 3aBepu-
TENBHBIM IIEHTPaM | [IEHTpaM cepTHduka-
[IAX KITFOYCH;

— ONOKUpYyeT, OTMEHSIET U BO300HOB-
JISIeT YCUJICHHBIE CePTU(UKATBI OTKPBITHIX
KJIIOYEH 3aBEpUTEIIbHBIX LIEHTPOB M LICH-
TPOB CepTHHKALMU KIFOUeH B CIydasx,
MPETYCMOTPEHHBIX 3aKOHOM;

— BEJET JJIEKTPOHHbIE PEeCTpbl JeH-
CTBYIOIINX, OJOKMPOBAHHBIX U OTMEHEH-
HBIX YCHJICHHBIX CEPTU(UKATOB OTKPBITHIX
KITIOYeH 3aBepHUTEIbHBIX IIEHTPOB M ICH-
TPOB CepTH(UKAIIN KITFOUeif;

— o0ecreunBaeT KpyrIOCYTOYHO JI0-
CTYII 3aBEPUTENIHHBIX [IEHTPOB M IIEHTPOB
CepTU(HKAIINY KITIOYeH K YCHIIEHHBIM cep-
TH(HUKATaM OTKPBITHIX KIIFOUeH U COOTBET-
CTBYIOLIMX 3JIEKTPOHHBIX PEECTPOB uepes
OOLIEIOCTYIIHBIE  TEJIEKOMMYHHKAIIHOH-
HbIE KaHaJIbI;

— XpaHWUT YCHWJICHHbIC CepTU(UKATHI
OTKPBITHIX KJIFOUEH 3aBEPUTEINbHBIX LICH-
TPOB U LICHTPOB CEPTU(HUKAIINK KITFOUCH;

— MPEAOCTABIIACT 3aBEPUTEIIHHBIM IICH-
TpaM ¥ LEHTpaM CepTU(UKAIMKN KITHoUeit
KOHCY/IBTAllMM IO BOIPOCaM MCIIONIb30Ba-
HUS 2JIEKTPOHHOI II(POBOH MOIHCH;

— OCYIIECTBISIET JIPYTHE OIpe/eNeH-
HbIE 3aKOHOM IOJIHOMOYHS, HEOOXOIMMBbIE
st obecrieyeHust  (hyHKIMOHUPOBAHUS
LEHTPAILHOTO 3aBEPUTEIILHOTO OpraHa,;

— obecrieunBaeT pa3pabOTKy HOPM,
CTAQHJAPTOB M TEXHHUYECKHX DErIaMEHTOB
B chepe AEKTPOHHOM IU(POBOI MOATIHCH;

— o0ecrednBaeT OCyIIECTBICHHE B CO-
OTBETCTBHH C 3aKOHOJATENILCTBOM TEXHH-
YECKOH pEryssiiuu B cdepe MEeKTPOHHOI
1 poBoii momcy;

— OCYLIECTBIIIET OpraHU3ALMOHHbBIC
MEPONPHATHS 110 PIMEHEHHUIO AJIEKTPOH-
HOU 1(hpOBOY MOATIVICH.

MuHrocty YKpauHbl B cepe MpoTHBO-
JIEHCTBUS JIerajiM3aliy (OTMBIBAHUIO) J10-
XOJIOB, TOJYYEHHbBIX HPECTYIHBIM ITyTEM,
1 (pUHAHCHUPOBAHHUIO TeppopU3Ma (OTHOCH-
TEJIbHO HOTAPUYCOB, aIBOKATOB U JIPYTHX
JIHL, KOTOpBIE MPEJOCTABIISIOT IOPHUIIIe-
CKH€ YCIIyTH):

— o0ecrieunBaeT OpraHu3aImoo pado-
Tl Bblciuell kBanu(puKalmoHHOH KoMHC-
cun HoTapuara 1 Komuccnu no Bompocam
MPUMEHEHHs] CaHKIMH 3a HapyIIeHHe Tpe-
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OOBaHMI AKTOB 3aKOHOJATENIBCTBA, KOTO-
pble PEeryaupyroT JAesTelbHOCTh B cdepe
MPEeIOTBPAILEHNs] U TPOTUBOJAEUCTBHS JIe-
rajau3auud (OTMBIBAHMIO) JIOXOJIOB, IMOJIY-
YEHHBIX MPECTYIHBIM IyTeM, Win (HHHAH-
CHPOBAHUS TEPPOPU3MA;

— OCyIeCTBIsAEeT B cepe mpenorspa-
IIEHNST ¥ TIPOTHBOACHCTBHUS JIETaTH3aINI
(OTMBIBaHHS) JOXOOB, MOMYYEHHBIX IIpe-
CTYIHBIM ITyTeM, (PMHAHCUPOBAHHS TEPPO-
pH3Ma PEryIsiLo U HA/[30D 32 JIeATeNIbHO-
CTBIO CyOBEKTOB NEPBUYHOIO (PMHAHCOBO-
IO MOHUTOPHMHTA — HOTAPUYCOB, a/JBOKATOB
U JPYTUX JHUI, KOTOpbIE INPENOCTaBIAIOT
IOPUINYECKUE YCIYTH, — MyTeM MpoBese-
HUS TUIAHOBBIX M BHEIIIAHOBBIX IIPOBEPOK,
B TOM YHCJI€ BBIE3/THBIX;

— obecreunBaeT MPeaoCTaBICHHE Me-
TOAOJIOTMYECKOM, METOIUYECKON U Ipyroi
MOMOIIM CYOBEKTaM TMEepPBUYHOTO (DHHAH-
COBOTO MOHHTOpHHTa — HOTapuycam, aj-
BOKaTaMm M JPYTUM JIMIaM, KOTOpbIE Mpe/Io-
CTaBIIAIOT FOPUJIMIECKUE YCITYTH;

— MPOBOIMT B INpE/eNax MOTHOMOUHIA
MPOBEPKY OpraHu3aliy NpodecCHOHANb-
HOM TOJITOTOBKHM PAOOTHHUKOB M PYKOBOJIH-
Tenell moapasieneHuid, OTBETCTBEHHBIX 3a
npoBezieHre (PMHAHCOBOIO MOHUTOPUHIA,;

— wuHbpopmupyer [ocynapcTBeHHYIO
ciyx0y (PMHAHCOBOTO MOHHTOPUHTA YKpa-
HHBI O COONMIONEHNN CyOBeKTaMU TepBUY-
HOTO (PMHAHCOBOTO MOHHTOPHHTA — HOTa-
pHycamy, alBOKaTaMH U APYTHMH JIUIIAMH,
KOTOpBIE TIPEIOCTABIAIOT IOPUIIMUECKUE
yciyru, TpeOOBaHMI 3aKOHONATENBCTBA B
cdepe TpenoTBpaILCHNUs ¥ TPOTHBOJEH-
CTBUS JIeraju3aLi (OTMBIBAHHUS) JOXOJIOB,
MOJTYYEHHBIX MPECTYITHBIM ITyTeM, (PHHaH-
CHpOBaHMs TEPPOpH3Ma, B TOM YHCIE 00
00HapyKEHHbIX HAPYILECHUIX U MEPOIIPHS-
TUSIX, YIOTPEOICHHBIX JJIsI UX YCTPAHEHHS.

MuHiocT o0ecrieunBaeT —IpeiCTaBU-
TEIBCTBO MHTEPECOB TOCYIApPCTBA B CyAax
VKpanHbl, BBICTYIIAeT KaK MPEICTABUTEIb
narepecoB KM VkpanHbl Bo Bpems pac-
CMOTpEHHsI JIe CylaMu YKpawHBI, OCy-
IIECTBISIET MEXBEIOMCTBEHHYIO KOODIH-
HALUIO U3 3alIUTHI HHTEPECOB FOCY1apCTBa
B CyJ1ax 0oO1LIei OPHCAMKIIMI BO BpEMs pac-
CMOTPEHHs e, CTOPOHOM WM TPETbUM
JIULIOM B KOTOPBIX siBsitorcst KM Ykpaunsl,
MHHHUCTEPCTBA WM APYTHE IEHTPabHbIE
OpraHbl UCTIOJIHUTENILHON BIACTH;

MUHIOCT ~ OCYLIECTBISIET  COBEllla-
TENBHYIO JEATENFHOCTh  OTHOCHUTEIHHO
Ha3HA4YEHHs JIOJDKHOCTHBIX JIMI] OpPTaHOB
WCTIONTHUTENIFHON BJIACTH, BBIIAET BBIBOL
OTHOCHTEJIFHO Ha3HAYCHHs Ha JIOJDKHOCTD
PYKOBOIMTENEH IOPUANYECKHX CITY)KO MH-

HHCTEPCTB, APYIHX LEHTPAIbHBIX OPraHOB
UCTIONHUTENBHOH BIIACTH;

MHUHIOCT B OTpaciii 00pa30BaHusI:

— IPUHMMAET yJacTue BMecTe ¢ MUHU-
CTEpCTBOM 00pa30BaHUsI M HAYKH YKPauHbI
B OpraHu3aliy paboThl MO MOJTOTOBKE,
HEPENOArOTOBKE U MOBBIILICHHIO KBATU(U-
KalliM CHEHAIMCTOB T10 CIEeNUaIbHOCTH
«[IpaBoBeneHne» B yueOHBIX 3aBEIEHHSX
HE3aBUCUMO OT (OPMBI COOCTBEHHOCTH H
HNOJUMHEHHUS, HPENOCTABISICT IPEIIONKe-
HHsI OTHOCHTENBHO MOATOTOBKH FOpHINYE-
CKHX KaIpOB; BHOCUT B COOTBETCTBYIOILIUE
OpraHbl YNpaBieHHs] 00pa30OBaHUEM IIpe[-
JIOKEHHUsT OTHOCHUTENIBHO COBEPILEHCTBO-
BaHMs Pa0OThl, CBS3aHHOH C H3yyeHHEM
npasa B BBICIINX, TPO(ECcCHOHATEHO-TEX-
HHMYECKUX, 00Ie00pa3oBaTeNbHbIX yueo-
HBIX 3aBEICHMSX, 3aBEICHUSX OBBIIICHUS
KBaJTM(DMKAINN 1 TIEPETIOITOTOBKY Ka/IPOB;

— TPUHUMAeT yJacTHe B MPOBEICHHUN
JIMIEH3UOHHOM M aKKpEAUTALMOHHON JKC-
nepTu3bl crermansHocTH «IIpaBoBeenue»
U TIPOBEPKU COOMIONEHUS TOCYAapCTBEH-
HbIX TPeOOBAHMI OTHOCUTEIIBHO OCYIIECT-
BIICHHs] 00pa30BaTENIbHON JIESATEIbHOCTH
BBICHIUMH y4eOHBIMH 3aBEACHUSAMHM, KOTO-
Ppbl€ OCYILECTBIISIOT OATOTOBKY IOPUCTOB;

— NPUHHMAET y4yacTHe B pa3padarbl-
BaHUM U PACIPOCTPAHEHUN 00pa30BaTENb-
HBIX IIPOrpamMM B c(hepe 3aluThI [PaB, CBO-
6071 ¥ 3aKOHHBIX MHTEPECOB IPAKIAH.

2. ®dopMmupoBaHME U peanu3aLus
BHENIHEW TOCYapCTBEHHOM ITPaBOBOH IO-
JIUTHKH.

K momHomounsim Mustocta B cdepe
OCYIIECTBIIEHHUS 3aIUThl HHTEPECOB YKpa-
uHbl B EBporielickoM cyzie o npaBam 4eso-
BEKa OTHOCHTCSL:

— IIPE/ICTaBUTEIBCTBO HHTEPECOB IOCY-
napetBa, [Ipesunenta Yrpaunst, KM Ykpa-
UHBI, BO BpEMsI yPErylTIOBaHHS CIIOPOB,
PacCMOTPEHMUSI B MHOCTPAHHBIX IOPUCIHK-
IIMOHHBIX OpraHax /el MpH y9acTHH WHO-
CTPaHHOTO CyObEKTa 1 YKpauHbl,

— o0ecreyeBaeT IOJIIOTOBKY JIOKY-
MEHTOB M TIPEICTaBUTENIHCTBO HHTEpe-
COB TocynapcTa B EBpormelickoM cyne 1o
IpaBaM 4YeJI0BeKa BO BPEMsI PaCCMOTPEHUS
Jienl 0 HapylueHuu YkpauHoil KonseHuumn
0 3allUTe IpaB YeJIOBEKAa U OCHOBOIIONA-
TalolMX CBOOOJ, M OTYMTHIBACTCS IIEpEn
Komurerom munnctpoB Cosera EBpormbr
O COCTOSHUM BBIIOJIHCHUS peuieHuid EB-
POTEHCKOTO Cyzia Mo IpaBaM YeJIOBEKa TI0
JiesIaM IPOTHB YKPauHBL.

C 11e11b0 OCYIIECTBIICHHS 3AIUTHI MH-
TEpecoB YKpauHbI BO BPeMs yperyJroBaH-
HsI CIIOPOB M pACCMOTPEHUS B 3ar PAHIIHBIX
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IOPUCIUKLMOHHBIX OpraHax Jell MpH yda-
CTUM HMHOCTPAHHBIX CyObeKTOB MMHIOCT
MIPUBJIEKAET IOPUIUUECKUX COBETHHUKOB
(B T.4. MHOCTPAHHBIX) JAJISI 3ALUTHI IPaB 1
HMHTEPECOB TOCYAApCTBA B MHOCTPAHHBIX
IOPUCIVKIIMOHHBIX OpPraHax BO BPeMs ype-
TYJAMPOBAHHUS CIIOPOB, PACCMOTPEHUS B 3a-
TPaHWUYHBIX OPHUCIVKIHOHHBIX OpraHax
JIeJl IPH y4acTHH MHOCTPAHHOTO CyObeKTa
" YKpauHBI.

Muntoct VkpanHbl BO3DIaBiser Mu-
HHUCTp, KOTOPBIA Ha3HA4YaeTcsl Ha JOJDK-
HOCTBb IO mpejcrapieHuto IIpembep-mu-
HHUCTpa YKpauHbl U OCBOOOXKIAETCA OT
nomwkHocth  [Ipe3uneHTtom  YKpauHBL
MHUHHCTP MMEET MEPBOro 3aMECTHTENS U
3amectuTenss MUHHCTpa — PyKOBOIWTE-
7 anmapara, KOTOphIe Ha3HA4aloTCsl Ha
JOJDKHOCTH TIO TIpesicTaBienuio [Ipembep-
MHHUCTpA YKpawHBl U OCBOOOXKTAIOTCS
n3 jomkHocteil IIpesnnenTtoM YkpawnHBI
B ciryyae HeoOxomumocTu s obecriede-
HHSl OCYIIECTBICHUS! MHHIOCTOM OT/IENb-
HBIX 3aJaHui 1o pemeHuto IIpesunenTta
VkpauHbl B MUHHCTEPCTBE BBOIUTCS
JIOJDKHOCTB 3aMecTUTeNss MUHUCTpA.

Yepes Muntoct KM Ykpaunb! Hanpas-
JSIET ¥ KOOPAUHUPYET JEATENbHOCTh TAKUX
LEHTPAJIbHBIX OPraHOB HCIOJHUTEILHOI
BracTu: [OCymapCTBEHHYIO — apXHUBHYIO
ciyx0y Ykpaussl; [ocygapcTBeHHYIO HC-
TOJTHUTENBHYI0 CITyx)O0y YkpauHsl; [ocy-
JAPCTBEHHYIO IICHUTEHIUAPHYIO CIyKOy
Vkpannsl; [ocyapcTBeHHYIO perncTpary-
OHHYIO city’kOy Ykpaunsl; ['ocynapcTBeH-
HY!I0 CITy»k0y YKpauHbI I10 BOIIPOCaM 3ally-
ThI IEPCOHAIBHBIX AaHHBIX [8, ¢. 159-160].

Ilo Hamemy MHEHHIO, B CTPYyKType
MuHiocta YkpauHbl HEOOXOIMMO BBIe-
JIUTH TIOAPa3/eNIeHNUs], KOTOPBIE B TIPeeax
CBOCH KOMIIETEHIMM HEMOCPEICTBEHHO
00ecneynBaoT TOCYIapCTBEHHYIO MpPaBo-
ByI0 nonuTuKy. K TakuM Hamu OTHECEHbI
JIeTIapTaMEHTBI: B3aUMOJICHCTBHA C Opra-
HaMH{ BJIACTH; KOHCTUTYIMOHHOTO, aJ{MH-
HHCTPATUBHOTO M COLMAJIBHOTO 3aKOHO-
JIATeNIbCTBA; IPAKIAHCKOT0, (PMHAHCOBOTO
3aKOHOJIATENbCTBA U 3aKOHOAATENNBCTBA 110
BOIIPOCAM 3€MENbHBIX OTHOILEHHH; Cy1e0-
HOM paboTBhl; PErMCTPAIMK U CHCTEMaTH3a-
LIMM HOPMAaTHBHBIX AKTOB; 00pa3oBaTellb-
HOU JEATENbHOCTH; aHTUKOPPYIILIHOHHOTO
3aKOHOJIATEeNIbCTBA U 3aKOHOMATENILCTBA O
MIPaBOCYNH; MEKIyHApOAHOTO IIpaBa M
COTPYJHUYECTBA; HOTapHara, OaHKPOTCTBA
" (YHKIMOHUPOBAHMS IEHTPAJIBHOTO 3a-
BEpPHUTEIBHOTO OpraHa; KajpoBOoil paboThI
U TOCYIapCTBEHHOM CIy*Obl U TOMY IO-
nobHoe [4].
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BoiBogpl. Takum 00pa3oMm, MOXHO
KOHCTATUPOBATh, YTO IPaBOBasl MOIUTUKA
VYKpauHbI HarpaBIeHa Ha yIOpsI0UUBaHNIE
paBOBOH c(hepbl, KOTOpasi CBOMM IOpH/IU-
YEeCKUM HMHCTPYMEHTapHeM CIIOCOOHa Oll-
THUMHU3HUPOBAaTh SKOHOMUYECKHE, MOITUTHIE-
CKHe€, COIMAJIbHBIE, SKOJOTHIECKHE U JIPy-
rue oTHouleHus. POopMHUPOBAHUE IIPABOBOI
TIOJTUTHKH SIBISIETCST OOBEKTUBHOM HE0OX0-
JMMOCTBIO B JIEMOKPATHYECKOM TOCyHap-
CTBe, TJIe TOCIIOJICTBYET BEPXOBEHCTBO TIpa-
Ba. VIMEHHO 103TOMY MOCTOSIHHO pacTymieit
SIBJIIETCSI POJTb OPTaHOB IOCTULIUM YKPaUHbI
B TMpOIECCEe YCHJIEHMS YNpPaBIEHUECKOI
(byHKUIMK 1IpaBa, pojib U 3HAYMMOCTb TIpa-
BOCO3HAHMS, PACIIUPSIOTCS JIOTOBOPHBIE
MIPUHIMIBI TIPABOBOM PETYIAIMY, KOTOpast
TAaK)Ke CBHICTENIBCTBYET 00 aKTyaIn3aliu
BOIIPOCOB IIPaBOBOM IOJIUTHUKH.
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MEPHBI IO3UTUBHOM IOPUJINYECKOM
OTBETCTBEHHOCTH:
TEOPETHKO-ITPABOBO AHAJIN3

Enena UBAHEHKO,
3aMECTHTEIIb 3aBeYIOIIEro Kadepoii HCTOPUH U TEOPUH TOCYIapCTBa U IpaBa
MexpernoHanbHON akaeMuH yIpaBIeHUs IEPCOHATIOM

Summary

The article examines issues of need to form general theoretical characteristics of
mayor of positive legal responsibility. Attention is drawn to fact that at present stage of
Ukrainian society becomes rampant and continued rapid growth in number of offenses,
total violation of rights and freedoms of man and citizen, impunity of offenders, frequent
cases of illegal use of negative measures of legal liability. The author is convinced that
all of this is a consequence of low effectiveness of said liability and, therefore, is need
to improve their regulatory frameworks and practical application. Update of research on
stated problems due to fact that establishment of rule of law connected with conscientious
performance of legal regulations of all subjects of law, assessment of their actions on
basis of their social utility or danger. The general trend of development of right of way
of building rule of law is to limit coercive use it only in justified and authorized by
law. Years of experience proved that education of people using means of coercion is
extremely ineffective way to influence them, because it is due to introduction of more
stringent measures of responsibility, triggered by an increase in number of offenses. So,
justified in terms of jurisprudence and practice is to consider legal liability through prism
of its use of incentive measures.

Key words: positive form of realization of legal responsibility, incentives, positive
state-legal exposure, promotion, incentives, incentives.

AHHOTAIUA

B crarbe uccnenyoTes BOIpoCchl HEOOXOAUMOCTH (OPMHUPOBAHHS O0IIETeOpeTHYe-
CKOW XapaKTEepPUCTHKH Mep IO3UTUBHOH FOPHUAMYECKOH oTBeTcTBeHHOCTH. OOpatiaercs
BHIMaHHE HA TO, YTO Ha COBPEMEHHOM JTalle CYIIECTBOBAHUS YKPAHHCKOTO OOIIeCTBa
NPHOOPETAIOT YrPOXKAIOIINE MACIITAObI: OCTOSIHHBIA M CTPEMHUTENBHBIA POCT KOJIHYe-
CTBa IIPaBOHAPYIICHUH, TOTAJIbHOE HApyILIEHHE 1IPaB U CBOOO YeJIOBEKa 1 IPaXKIaHNHA,
0e3HaKa3aHHOCTH MIPABOHAPYIIUTENIEH, JacThIe CITydand MPOTUBO3AKOHHOTO PHMEHEHHUS
Mep HeTaTHBHOM IOPUINYECKON OTBETCTBEHHOCTH. ABTOP YOEK/ICH, YTO BCE ITO SIBISCTCS
ClIe/ICTBUEM HU3KOH A(D(EKTUBHOCTH MEPOIPUATHI YKa3aHHOH OTBETCTBEHHOCTH, U, CO-
OTBETCTBEHHO, BBI3BIBAET HEOOXOIMMOCTh COBEPIIIEHCTBOBAHUS X HOPMAaTHBHOM 0a3bl 1
NPaKTHKU PUMEHEHUs. AKTyalIu3alust HayqHbIX UCCIIEI0BAaHUM T10 3asBICHHON 1pooiie-
MaTuKe OOYCIIOBJIEHA TEM, YTO CTaHOBIICHHE IIPABOBOIO IOCYJApCTBa CBA3AHO C 100po-
COBECTHBIM BBITIOJTHEHHEM TIPABOBBIX TPENNCAHIN BCEMU CyObEKTaMHU MpaBa, OLEHKON
HMHU CBOMX JIEHCTBHM, MCXOJA U3 MX OOIIECTBEHHOH IOJE3HOCTH MM ornacHocTtu. O0-
1IeH TeHAeHIMEeH pa3BUTHS [IpaBa Ha ITyTH MOCTPOCHUS IIPABOBOTO I'OCYIAPCTBA SIBJIACTCS
OTpaHMYEHHE MPUHYKICHUS, TIPIMEHEHNS €r0 TOJIBKO B OMPABJAHHBIX W pa3perIeHHbIX
3aKOHOM CITy4asiX. MHOTOJIETHHM OIBITOM JIOKa3aHO, YTO BOCIIUTAHUE JIFOZIEH € TOMOIIIBIO
UCKJTIOUMTEIBHO CPE/ICTB IIPUHYKICHUS SIBJIACTCS HEICHCTBEHHBIM CIIOCOOOM BIIMSHUS
Ha HUX, TOCKOJIBKY IMEHHO M3-32 BBEJICHUSI OOJIee KECTKUX MEp OTBETCTBEHHOCTH, ITPO-
BOLIMPYETCs YBEJIWYCHUE KOJIUYECTBA MpaBoHApylLIeHni. VTak, 000CHOBaHHBIM C TOUKH
3pEHHUS FOPUANYECKOH HAYKH U IPAKTUKY ABJISICTCS PACCMOTPEHUE IOPHIUIECKON OTBET-
CTBEHHOCTH Yepe3 IMPH3MY IPHMEHEHHS €€ MOOLIPUTEIBHBIX Mep.

KiroueBble cioBa: nonoxutensHas (opma peann3aludl FOPUANYECKOH OTBET-
CTBEHHOCTH, MEpbI ITOOIIPEHNUS, TOJOKUTEIBHOE T'OCYIapCTBEHHO-IIPAaBOBOE BO3/CH-
CTBHE, TIOOIIPEHNUE, JIEIOTHI, CTUMYJIHI.

OTBETCTBEHHOCTH. Bce »3T0 sBiasercs

I IocTaHOBKa npodiaemsl. B co-
CIIeAICTBUEM HU3KO 3D (PEKTUBHOCTH Mep

BPEMECHHBIX YCIIOBHUAX 3Ha-

YUTEJNBHYI0 03a00YEHHOCTh BBI3BIBACT
MTOCTOSTHHBI POCT KOJIMYECTBA IIPaBO-
HApyIICHUH, TOTAJIbHOE  HapylIeHHUE
IpaB U cBOOOJ| YeJIOBEKa U TPaXKIaHHHA,
0e3HaKa3aHHOCTb  MpaBOHAPYLINTENEH,
YacThle CIyyal MPOTHUBO3AKOHHOTO IpPH-
MEHECHHSI MEp HETaTUBHOW IOPHINYECKON

YKa3aHHOW OTBETCTBEHHOCTH, BBI3bIBA-
€T HEOOXOAMMOCTh COBEpIICHCTBOBAHHS
X HOPMAaTUBHOH 0a3bl M MPAKTHKH MPHU-
MeHeHus. PemenueM naHHOM mpoOIeMbl
MOXKET CTaTh CO3JaHUE JIOTMYECKH 3a-
BEPILECHHON TEOpUU MeEp IOPHUINYECKON
OTBETCTBEHHOCTH, KOTOPasi BOCHPUHHMA-
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nachk Obl BCEMU OTPACIIEBBIMHU IOpUANYEC-
CKUMH HayKaMHU.

AKTyaJIbHOCTh AKTyalb-
HOCTh HCCIIeIOBaHHs OOYCJIOBIIEHA TeM,
YTO CTAHOBJIICHHUE MTPABOBOTO TOCYIaPCTBA
CBSI3aHO C JIOOPOCOBECTHBIM BBIMOJHE-
HUEM TPABOBBIX MPEANUCAHUNA BCEMHU
cyObeKTaMH TpaBa, OICHKOW MMH CBOUX
JIEVCTBUM, UCXOAS U3 UX OOIIECTBEHHOM
MOJIC3HOCTH WM omacHocTH. OO0mei
TEHJEHIEeH pa3BUTHS TpaBa Ha MyTH
MOCTPOSHHsI  MPABOBOIO  TOCYAapCTBa
SIBJSIETCS OTPaHUYCHUE IMPUHYKICHHUS,
MPUMEHEHHsI €ro TOJBKO B OIpaBIaH-
HBIX U pa3pelICHHbIX 3aKOHOM CIyYasX.
MHOroeTHUM OIBITOM J[OKA3aHO, YTO
BOCIUTAHUE JIIOMICH C MOMOIIBIO HCKITIO-
YUTETHHO MEp NPHUHYKICHUS SBISCTCS
HE/ICUCTBCHHBIM CIIOCOOOM BIIMSHHUS Ha
HUX, TTOCKOJIbKY FIMEHHO W3-32 BBEICHHS
Ooiee JKECTKHX Mep OTBETCTBEHHOCTH
MIPOBOIMPYETCST YBEIMUCHNE KOINIECTBA
MpaBoOHApyIIeHuil. B ¢Bs3n ¢ 3TUM akTy-
AJBHBIM SIBIISIETCS PACCMOTPEHNE FOPUIU-
YEeCKOW OTBETCTBEHHOCTU 4Yepe3 MPH3MY
MIPUMEHEHHSI €€ MOOIPUTEIBHBIX Mep.

HUccnenoBanuem mpoOleMaTUKK FOpH-
IMYECKOH OTBETCTBEHHOCTH, (opM ee
peanu3ali 3aHUMAlMCh B CBOMX Hay4-
HBIX Tpyzax Takue ydenole: b.T. ba3buies,
C.H.Bparycs, M. Bparuuckwii, B.B. But-
psuckuii, H.B. Burpyx, H.A. I'ymuna,
10.A. Jlenucos, B.A. Eneonckuii, H.M. Ko-
nocosa, C.A. Komapos, B.H. Kyznpssues,
I1.A. Ka6anos, O.E. Jleiict, J.A. Jlunua-
ckuii, A.B. JleBun, B.A. Jlyuun, B.B. Jlyu-
koB, A.B. Mampko, H.C. Maieusn,
B.B. Heipxos, B.B. IToxmenkusn, B.C. ITpo-
xopoB,b.T. Pasrunsaues, M.C. Camorienko,
WN.H. Censixuna, E.A. Cyxanos, B.A. Tap-
xoB, MLII. Tpodumora, H.JI. ConomeHnux,
M.X. ®apykmun, [1.A. @edenos, PJI. Xa-
garypoB, B.A. Xoxmnos, E.B. UYepnsIx,
H.H. UYepnoropa, A.C. Illabypos,
M. Hlunasnuna.

Hean cratbnm — dopmupoBanue 06-
IIETEOPETHUECKON XapaKTEPUCTUKU Mep
MO3UTUBHOI FOPUINYECKOIl OTBETCTBEH-
HOCTH.

N3n0:xeHne 0CHOBHOTO MaTepuaJa.
Pa3Butie u craHOBIEHHE MPABOBOIO TO-
CyIapCTBa OMPEICIISIOT MEePBOCTEIICHHOES
3HAUCHUE MMO3UTUBHOMN OTBETCTBEHHOCTH,
KOTOpasi OMpEIeNseT COIHAIbHO MOJe3-
HYI0 aKTUBHOCTb JroAcH. B 3Tux ycnosu-
SIX BAXHBIM SIBIISICTCSl TIPEIOTBpAIICHUE
[IpaBOHApPYIICHUH, YTOOBI HE BO3HHKA-
JI0 HEOOXOJMMOCTH Haka3bIBaTh 33 HUX.
[TooTOMY mNO3WTHBHAsT OTBETCTBEHHOCTD

TE€MbI.

HeoOXouMa Ul TOro, YTOObl CTHMYJIH-
pOBaTh AaKTUBHYIO JKM3HEHHYIO TO3HIIHIO
MyTeM HPeJOCTABICHHS LIMPOKOTO Kpyra
mpas [1, c. 8].

Ha ceropnamnuii 1eHs HU Y OTHOTO
HCCIIeIOBATeNs M0 TEOPUH TpaBa HE BBI-
3BIBACT COMHEHHSI CYIIECTBOBAHHE MeEp
HEraTUBHON IOPUINYECKOHl OTBETCTBEH-
HocTu. OpnHako mpoGieMa Mep MO3HTHB-
HOH IOPHJIMYECKOM OTBETCTBEHHOCTH,
OTIpEeTICHNs] WX NPU3HAKOB BBI3BIBAET
MOCTOSHHbIE OKUBIICHHBIE JICKYCCHH.
Bonee Toro, HeKOTOpbIE yueHbIE HE TOJIb-
KO HE IMPU3HAIOT CYIIECTBOBAHMS MO3H-
TUBHOW OTBETCTBEHHOCTH, HO M OTpHIIA-
0T HAJIMYHE TOOIIPUTENIBHBIX CAHKLUHI
[2, c. 185], xoTOpBIMH 3aKpEIUISIOTCS
Mepbl MO3UTUBHOU IOPUANYECKON OTBET-
ctBeHHOCTH. Ha Hamr B3misia, Mepsl o3u-
TUBHOM IOPUIMYECKON OTBETCTBCHHOCTH
3aKPETUISIOTCS B CAaHKIUSAX TTOOIIPHUTENb-
HBIX HOPM, HaJJMYHE KOTOPBIX XapaKTEePHO
JUTSL BCeX oTpaciei mpasa [3].

Mepbl NO3UTUBHON IOPUIUYECKOH OT-
BETCTBEHHOCTH TECHO B3aMMOCBS3aHBI C
noompeHueM. [1o3tomy, ¢ 1enbo Mmoiy-
4yeHHs1 00Jiee YETKOTO MOHUMAHUS CYII[HO-
CTH YKa3aHHOI1 CBSI3H, CJICyeT BbIICHUTD
CYIIHOCTHBIC IPU3HAKU IOOLIPEHUs, K
koTopsiM A.B. Manbko, HanpuMep, OTHO-
CHUT CJIEAYIONINE: MPUMEHSIETCS 3a 100po-
COBECTHOE IPAaBOMEPHOE MOBE/ICHHE, CBSI-
3aHHOE C TIEPEBBITOTHEHHEM CYOBEKTOM
CBOMX OOSI3aHHOCTEH; CBsI3aHO C Cyry0o
JIOOPOBOJIBHBIM  TTOBEJICHUEM; SIBIISIETCS
(hopmoOli  BO3HArpaXkJICHUsI CO CTOPOHBI
o0IIecTBa U rocyaapcTBa 3a COBEpIICHHE
MOJIOXKUTENBHBIX JEHCTBUH, HMMEIOMINX
IOPUANYECKOE 3HAYCHHE; HAITMYHe 00Iei
MoJb3bI sl 00lecTBa U CyObekra, Co-
BEpILAOIIEr0 yKa3aHHOE IPaBOMEPHOE
NIEHCTBHE; SBIACTCS IOPUIUMYECKUM CTH-
MYJIOM, MpHUYeM, Kak IPaBHUIO, CaMbIM
nercTBeHHbIM. Tloompenus, no ero MHe-
HUIO, CJEIyeT MOHWMaTh, Kak (OopMy H
Mepy IOpUAMYIECKOTO 000peHHs 100po-
BOJILHOTO ITOJIE3HOTO TTOBEJICHNS, CBSI3bI-
BAETCs C HACTYIUICHHEM OJaronpusTHBIX
nociencTeuii [4, ¢. 27-28].

Tloxokel MO3MLMK TPUAEPKHUBACTCS
B.B. Hripkos, Bblaemsas B KauecTBE IpHU-
3HAKOB IOOILIPEHUS] TAKUE: IOOLIPEHUE
SBJISCTCS BHMIOM CTUMYJIMPOBAHHUS, KO-
TOPBII MPUMEHSIETCSI TOJIBKO 32 3aCIIyTH;
OCHOBAaHHEM TIPHMEHEHHUS MOOUIPEHHS
BBICTYIIA€T COBEPIICHHE MPABOMEPHOTO
OCO3HAHHOTO MIEUCTBHSA B BHIE J00po-
COBECTHOTO BBINOJHEHUS FOPUANIECKUX
00s13aHHOCTEH; MMeeT IETbI0 JINYHOE H
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ofbliee CTUMYJIMPOBAHHE; BbIpaXkaeTcs
B IIPEIOCTABJIEHUU OJlar WM yMEHbIIIe-
HuM obs3aHHOCTeH [S, ¢. 67]. [IpaBoBOE
MOOLIPEHUE HUM OIPEACNACTCS, KaK BUJL
IOPUANYECKOTO CTHMYIHPOBAHHS, KOTO-
pBIi IPUMEHSCTCS 3a OCO3HAHHOE J0-
OpOCOBECTHOE BBIIIOIIHEHHE CYyOBEKTOM
MPABOOTHOIIICHU CBOUX OOs3aHHOCTEH
(3acimyry) WM JOCTIDKEHHS COIMANILHO-
MOJIE3HOTO PEe3yNbTara, 4TO IPEBBIIIACT
oOBIYHEIE TpeboBaHUs (0COOYIO 3aCIyTYy),
1 LEIIMH KOTOPOTo sIBIseTcs (HOpPMHpPO-
BAHME Y ATOTO JIMLA CTOMKOTO JKEeJIaHUs K
JanbHeHIeMy aKTHBHOMY HPaBOMEpPHO-
MY MOBEJCHUIO U COBEPLICHHIO MOIO0OHBIX
JIeTHUI ApYyrUMH TpaxknaHamu [6, c. 23].
Ioompenne TakxKe MOXKET paccMarpu-
BaTbCs, KAK YCTAHOBIICHHbIC HOPMaMH
1paBa pa3IuyuHble (HOPMBI TOJOKHUTENIb-
HOM OIIEHKH TOCYapCTBOM 100POBOJIEHO-
TO T0OPOCOBECTHOTO TTOBEJCHUS CyOBheK-
Ta, 4TO MPUBOUT K HACTYIUICHHIO JIUISI HETO
OnaronpusITHEIX mocnencTsuii [7, c. 13];
CPEICTBO  TOJIOKUTEJILHOTO — COLUAIIb-
HO-TIPABOBOTO BO3JCHCTBUS Ha IIOBEJIE-
HUE JIOAEH C IEIbI0 CTHUMYIMPOBAHUS
U TOIJIEP)KKU OOILIEeCTBEHHO-3HAYNMOM
AKTUBHOCTH, B DPE3yJibTare NPUMEHEHHs
KOTOPOTO IOOUIPSieTCss JOOPOCOBECTHOE
MOBEJICHUE CYOBEKTa M Peann3yeTcs B3a-
UMHBII MHTEpeC JMYHOCTH, oOIiecTBa 1
rocymapctsa [8, c. 13].

Hecmotrpst Ha MHOXECTBO ompene-
JICHUH TIPaBOBOTO IOOIIPEHUs, BCE OHU
CBSI3aHBI C TPAaBOMEPHBIM ITOBEICHUEM,
KOTOPOE SBJISIETCS IMHAMUYHON cTaanei
MTO3UTUBHOM FOPUINUECKOH OTBETCTBEH-
HOCTH M paccMaTpuBaeTcsi, KaK IOpUIHU-
4yecKuil ()aKT, C KOTOPBIM CBSI3bIBACTCS
MIPUMEHEHHE Mep IOOIIPEHUs, 3aKpe-
IJICHHBIX CaHKIIMEeW HOpPMBI mpasa. Tak,
MOJIOXKHUTETbHAS IOPUANYECKAst OTBET-
CTBEHHOCTbH, 3aKpEIUIEHHAs] B NPABOBOM
HOpME B BHJE OOS3aHHOCTH IO COBEp-
LIEHUIO OINPEAEICHHBIX ACHCTBUN UM B
BHJIE OIPEeJIEHHOTO IPAaBOOTHOIICHUS,
00BEeKTHBHPYETCS B TIPAaBOMEPHOM ITOBE-
neHun cyobekra. [IpaBomepHoe moBese-
HHUE B JIaHHOM Clly4ae pacCMaTpHBACTCS
HE TOJBKO KakK jKeslaTesibHas WM pa3pe-
LIEHHAs JIeSTENbHOCTh CyObeKTa IpaBa,
HO M BBICTYNAET MEPOil ero cBoOOAbI U
OTBETCTBEHHOCTH cyObekTa. Kaxprii
MIPaBOMEPHBIN MOCTYHNOK JOJDKEH MOIy-
YUTH OLEHKY CO CTOPOHBI TOCYZapCcTBa
¥ 00IIeCcTBAa, HO OHH HE B COCTOSHHH
pearnpoBaTh Ha Kaxabli (akT mpaso-
MEpHOTO TOBeleHus. B cBs3m ¢ oTUM
OOBIYHO TPOUCXOAHUT MOJYAIUBOE OJI0-
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OpeHUH TAaKOro IOBEJCHUS CO CTOPOHBI
o0miecTBa U TocylapcTBa, a B CIydasx
aKTMBHOTO  J00pPOCOBECTHOTO  IPaBO-
MEPHOTO MOBEACHUSI — IPUMEHEHHUE Mep
noompenus. Ha Ham B3masia, cyniHocT-
HBIMH XapaKTEePUCTHUKAMH TIOOILIPEHUS
MOTYT OBITh TAaKHE: OHO SIBIISICTCSI OJIHUM
U3 SPKHUX TPOSIBICHUN JTOOPOBOIBHOM
(hopMBI peanu3anuy IOPUANIECKON OT-
BETCTBEHHOCTH; BBICTYIIACT, KaK phIYar,
HWHCTPYMEHT, KOTOPBIH MoOyXIaeT K co-
LUAIBHO aKTUBHOMY IIPABOMEPHOMY I10-
BEJICHUIO U BO3HArpa<JICHHIO 3a 3aCIyTH
U JOCTHXXEHUs OOLIECTBEHHO I0JIE3HOTO
pe3yibTaTa; 3aKOHOAATENBHOE 3aKpe-
IJIEHHE Mep MOOLIPEHHs! SIBIAETCS HOP-
MaTHUBHBIM 3aKpEIUICHHEM JI0OPOBOIIb-
HOW (OPMBI peayu3aluu FPUITYECKOH
OTBETCTBEHHOCTH; B ITOOUIPUTEIBHBIX
Mepax TOJIOKUTENbHAsT FOpUANTIEeCKast
OTBETCTBEHHOCTH 00BEKTHBHPYETCH,
MpeBpaIIaeTcsl B pealbHbII MPOIECcC TaKk
JKe, KaK B Haka3aHWH (B3BICKAHWH) TIpe-
BpAIAETCsl B PEabHOCTh 00S3aHHOCTb
MO/JIeKATh IPUMEHEHUIO HeOIaronpusT-
HBIX TTOCIICJICTBUH, UTO CleayeT U3 hakTa
COBEPIIECHUS [IPABOHAPYIIEHUS; B IPABO-
MPUMEHUTEILHOM aKTe, Ha OCHOBAaHUU
KOTOPOTO TPUMEHSIOTCS  TOOLIPEHUs,
COIACPXKUTCA OLIEHKA JIEHCTBHH CyOb-
€KTa, KaK OTBETCTBEHHOTO, M IOIydYaeT
0o100peHne CO CTOPOHBI TOCYyJapcTBa U
obmectBa. Mtak, MBI yOEXIEHEI B TOM,
YTO MepHl MO3UTHUBHOH M HETaTHBHOI
FOPUINIECKOI OTBETCTBEHHOCTH TakK K€,
KaK TOOLIPEHUE U HaKa3aHHE SBISIOTCS
MapHBIMU IPABOBBIMU KaTE€rOPUSIMHU.
Honnepxusas unero J.A. Jlunun-
CKOTO O TOM, YTO MOOIIPEHHE SIBISIETCS
MEepOH MO3UTUBHOM IOPUINYECKON OTBET-
ctBeHHocTH [9, c. 138-140], onHOBpeMeH-
HO CYMTAeM, YTO TaKOM IMOAXOJ Cy>KaeT
BO3MOXKHBII IIEPEYCHb MEP MO3UTUBHOMI
IOPUINYCCKON OTBETCTBEHHOCTH W SIB-
JIeTCs OHOCTOPOHHUM, apTyMEHTHPYS
9TO TEM, YTO B IOPHIUYECKOH JINTEpary-
pe cymecTByeT Oosee oOIiee MOHITHE —
MIPaBOBOM CTHMYII, K KOTOPOMY Hapsxy C
MepaMH MOOLIPEHUST OTHOCATCS ¥ TPaBo-
Bble JbroThl. Kcratu, uccnenoBarenu B
obnmacTy TEOpPUH NpaBa CAMHOIYIIHBI B
TOM, YTO IIPABOBOM CTUMYII ABISETCS IO-
Oy’KJICHHEM K 3aKOHOIOCIIYLIHOMY, Ipa-
BOMEPHOMY IOBEACHUIO, SIBISETCS JUHA-
MHYECKUM BBIPAKEHHEM TTOJI0KUTEITLHOI
IOpPUINYECKON OTBETCTBEHHOCTHU. Tak, Mo
MHeHuwo A.B. Maibko, IpaBoBOi CTUMYIT
SBISIETCSl TOOY)KICHHEM K 3aKOHOIOC-
JyITHOMY TIOBEACHHUIO M CO37aeT Oyaro-

[IPUSTHBIC YCJIOBUS AJIs YIOBJICTBOPEHHS
COOCTBEHHBIX MHTEPECOB CyObeKTa Ipa-
Ba. K 0000LICHHBIM MpU3HAKAM peau-
3allMi CTUMYJIOB MOXXHO OTHECTH TO, YTO
OHH: CBSI3aHbI C OJIATONPUSATHBIMH YCJIO-
BUSIMH JJIsL OCYILIECTBIICHUS] COOCTBEHHBIX
WHTEPECOB JIMYHOCTHU; COOOIIAIOT O pac-
IIMPEHUN 00beMa BO3MOXXHOCTEH M CBO-
6071; popmMaMu MX MIPOSIBIICHUS SIBIISTIOTCSI
CyOBEKTHBHBIE ITPaBa, 3aKOHHBIC HHTEpe-
CBI, JIGIOTHI, TIOONIPEHHS, PEKOMEHIAIINHI
[10, c. 43]. Utak, k IpaBOBBIM CTUMYJIaM,
Hapsily C MEpaMu TOOIPEHNUS, MOTYT OT-
HOCHUTBCSI TPABOBbBIE JIBIOTHI, KOTOPbIC
SIBJIAIOTCSA  PA3HOBUAHOCTBIO TIPABOBBIX
UCKIIIOYEHHUH, CYIIHOCTh KOTOPBIX 3a-
KJIFOYAETCsl B CO3JIaHUM CIIEIU(PHYECKOTO
[IPABOBOTO PEKMMa, B PaMKax KOTOPOTO
CyOBEKT HAJEINSCTCs JIOMOJHUTEIBHBIMU
BO3MOKHOCTSIMH  IOPUANYIECKOTO Xapak-
Tepa, CBA3aHHBIMH KaK C COBEPIICHCTBO-
BaHHMEM IPaBOMOYHOCTEH, TaK M C YMEHbB-
menneM ux oobema [11, c. 12].

B 3TOM KOHTEKCTE CiieqyeT oOpaTuTh
BHHMaHHUE, YTO HE BCE IPABOBbIC JILIOTHI
MOTyT OBITH MEpaMH MO3UTUBHON FOPU/IU-
YECKOM OTBETCTBEHHOCTHU. TpaaMLIMOHHO
BBIJICIIAIOTCS CJICAYIOIME BUJIbI JIBIOT:
JIbTOTBI-CTUMYJIBI, JIBIOTBI-KOMIICHCAIINT
U JIBrOTHI-FAPAHTUH. YUUTHIBAs TO, YTO
JIbFOTBI — KOMIICHCALMM W JIbIOTHI — Ia-
paHTHH, IPEUMYIECTBEHHO HAIpaBJICHbI
HE Ha CTHMYJIHpPOBAaHHE MPABOMEPHOTO
MOBeICHUSI CyOBeKTa, a Ha YIydlIeHHE
COLMAITEHO-IKOHOMHYECKUX YCIOBHI
KOHKPETHBIX JIIO[eH, MX MarepHalbHO-
ObITOBOTO U (PMHAHCOBOT'O TOJIOKEHUSL, TO
JIOTUYHBIM U 000CHOBAHHbBIM Oy/JIeT OTHO-
CUTh K MEPOINPUATHUAM HOJOKUTEIBHOM
IOPU/INYECKON OTBETCTBEHHOCTH TOJIBKO
JITOTBI-CTUMYIJIBI, IPEIOCTaBIsIEMbIE 3a
AKTHBHOE [IPAaBOMEPHOE ITOBECHNE.

C 1enpio0 OCO3HAHMS CYITHOCTH Mep
MIO3UTHBHON IOPUIUYECKON OTBETCTBEH-
HOCTH, CJIEAyeT HECKOJIHKO OCTaHOBHTH-
Cs Ha ONpENeNICHHH U XapaKTepUCTHUKE
nx npusHakoB. Ciemyer OTMETHTB, UTO
Mbl OyZleM HMCXOIUTh M3 TOTO, YTO MEpBI
MO3UTUBHOM IOPUJINUECKOH OTBETCTBEH-
HOCTH HEOOXOJIMMO ONPEAENATh HE TOJb-
KO 4Yepe3 NpH3MYy KaTeropuu CaHKLUH
[IPABOBOIl HOPMBI, @ paccMarpuBaTh B
OJIHOM MOHSTHHHOM Py C Takum 0o-
Jee OOLIMM MOHSTHEM, KaK Mepbl TOCy-
JTapCTBEHHO-TIPABOBOTO BO3/ICHCTBUS
MOJIOKUTEIBHOTO  XapakTepa, KOTOpoe,
B CBOIO O4Yepeib, SBISIETCS BHUIOBBIM
MOHSATHEM II0 OTHOIIEHHWIO K Tocyaap-
CTBEHHO-TIPaBOBOMY Bo3jeiicTBuio. [o-

BO3/ICHiCTBUE
ABJIAETCA Oojiee LIMPOKMM MOHSTHEM,
KOTOpOe BKJIIOYaeT B cels yOexaeHue,

CyAapCTBEHHO-IIPABOBOEC

CTUMYJHMPOBAaHHE, MOOMIPEHHE, MO3H-
TUBHYIO OTBETCTBEHHOCTH [12, c. 49].
[TosnoXuTENBEHOE TOCYJaPCTBEHHO-IIPABO-
BOE€ BO3JCHCTBHUE OCYLIECTBIACTCA, IO
HallleMy MHEHHIO, B COOTBETCTBHH C 00-
[IAMH TPUHIUIIAMA TIpaBa, a caM Ipo-
[lecC ero peanu3aluy IpeaycMaTpHUBaeT
CTporoe coOoeHHe 3aKOHHOCTH. Takum
00pa30M, Ha3HAYEHUEM IOJIO)KUTEIEHOTO
roCy/1lapCTBEHHO-IIPABOBOTO BO3CHCTBHSA
SBJIACTCS CTUMYJIMPOBAHUE MTPABOMEPHO-
ro TOBeJIeHHs CYOBbEKTOB M BhIPabOTKA
OJIOYKUTEIIEHOH MOTHBALIMH.

dopmMamMu  TOCYAapCTBEHHO-NPABO-
BOTO BO3/ICHCTBUS TOJIOKUTEIBHOTO Xa-
pakTepa SIBISFOTCS Pa3peIICHUS, JIbIOThI
U moompenus. JIaHHOe rocylapCcTBEHHO-
IIPaBOBOE BO3JEHCTBHE XapaKTePH3YeTCs
OpraHU30BaHHOCTBIO, BEJb OCYIIECTBIIS-
eTCsl CICHUAIbHBIMH OpraHaMH TOCY-
JIapCTBA WJIM YIIOJHOMOUYCHHBIMH Ha TO
cyObeKTamH, a pa3pelieHus peaau3yoTcs
[0 MHUIMATUBE caMoro cyowbekra. Takke
crietyetT o0paTuTh BHUMaHUE, YTO Psi/Jl 110-
OLIPUTEIbHBIX CAHKLIUH TPUMEHSETCS He-
rOCY/apCTBEHHBIMH OpTaHaMH, HO TOJIBKO
TOCYAapCTBO 00JIaIaeT MOHOIOJMEH Ha
NPUMCHEHHE TAKUX MEp U HCKIIOUHTEIb-
HOM MOHONOJWEH Ha YCTaHOBJIEHHE B
HOPMAaTHBHO-ITPABOBBIX aKTaX Mep IMOJI0-
JKUTEJILHOTO XapaKTepa.

CrnenyromuM IMpHU3HAKOM Mep MO3H-
THUBHOW IOPUIMYECKOIl OTBETCTBEHHOCTH
SBJIACTCA UX HOPMATUBHOCTB, IIOCKOJIBKY
OHH HMMEIOT YETKOE 3aKpEIUICHHE B I10-
OLIPUTENBHBIX HOPMaX. Y YeHbIMU PUBO-
JIATCS CIICAYIOIME apryMEHThI B I10JIb3Y
CYIIECTBOBAHUS TOOLIPUTEIILHBIX CaHK-
LM{A: UCXOAS M3 STHMOJIOTMYECKOTO 3Ha-
YCHUSI CAaHKLIUH, CICAYET YYUThIBATh, YTO
MOCJIE/ICTBUSI €€ IPUMEHEHHSI MOTYT OBITh
HE TOJIBKO OTPHUIATEIBHBIMH, HO U TOJIO-
KUTCIbHBIMU; HAJIUYUC TOJIOKHUTEIBHON
CaHKIMH TIPHCYIIE BCEM COIHATbHBIM
HOPMaM; MOOLIPUTEIbHBIC CAHKIIUU MPH-
3HAIOTCSI HE TOJIBKO OTEYECTBEHHOMW, HO U
3apy0eXXHOI1; CTPYKTypa IPaBOBBIX HOPM,
COZIePXKAILMX MOOIIPUTEIBHBIC CAHKIINH,
BHELIHE HAIIOMHHAET CTPYKTYpy OO0JIb-
IIMHCTBA YTOJOBHO-NIPABOBBIX HOPM, CO-
JIeprKallMX CaHKIMU-HaKa3aHUs; OIpeie-
JICHHBIM JI0Ka3aTeJIbCTBOM CYIIECTBOBA-
HHS TOOIIPUTEIIBHBIX CAHKIMH SIBIISCTCS
TO, YTO OHM BO MHOTHX HOPMAaTHBHO-
MPABOBBIX aKTaX PacIIONIOKEHBI PSIIOM CO
wrpadueiMu caHkimamu [13, c. 32-33].
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B 1aHHOM KOHTEKCTE IIPUBIJICKAET BHUMa-
Hue MHeHue A.B. Maibko, KOTOpBIH BbI-
JIeTISIeT CIIeyIOINe IPU3HAKU ITPABOBOTO
MOOLIPEHUs: 3aciyra; 100pOBOJIBHOCTD;
IOpU/INYECcKOe 0J00peHHe; B3auMHas BbI-
rofa Juis o0IiecTBa U CyObeKT; HalIu4ue
CTUMYIHpYIOIEro xapakrepa [14, c. 3].
CaHKIelt SBIseTCS 9acTh MOOIIPHUTEINh-
HOW HOPMBI ITpaBa, 3aKpPeIUIseT MOJI0KH-
TEJBHBIC TIOCIIE/ICTBHS BBIITOJHEHUS €€
JTUCTIO3HIINY, YTO BEIpa)kaeTcs B (opme
MOOLIPUTEIBHBIX MEpP 32 COOTBETCTBYIO-
e 3acayri [ 15, c. 93].

CrenyomuM TPU3HAKOM Mep MO3H-
TUBHOM IOPUIMYECKONW OTBETCTBEHHOCTH
SBJIACTCA MX MHOTO(QYHKIMOHAJIbHBII
XapakTep, MOCKOJIbKY K YHCIY MX IJIaB-
HBIX (YHKIMH OTHOCSITCS TaKe, Kak COo-
LHAJbHBIl KOHTPOJIb; MOTHBALMOHHAS,
BOCTINTATENIbHAS; KOMMYHHUKaTHBHAS;
ctumynupyromas [3, c. 51]. Kpome toro,
MBI CUHMTAEM, UTO YKa3aHHBIA IepeueHb
(YHKITNI MOXKHO JTOTIOJTHHUTH NMPEBEHTUB-
HOH, pEerylsTHBHON, a B HEKOTOPBIX CIIy-
YasX ¥ BOCCTAHOBUTEIbHOU (yHKIHUEH.

Mepbl MO3UTHBHON FOPUIMYECKOH OT-
BETCTBEHHOCTH HA3HAYAIOTCS 32 COBEpILIe-
HHUE TPABOMEPHBIX NEHCTBUH, CBA3aHHBIX
C TEPEeBBINOJIHEHUEM O0S3aHHOCTEH WM
C JOCTH)KEHHEM OOIIEeTIPU3HAHHOTO TI03HU-
THUBHOTO PE3YJBTaTa. 371eCh TAKXKE CICTyeT
OTMETHUTB, YTO 3aCIyTa PacCMaTpUBACTCS B
COUYETaHUH C COIMAIBbHO-aKTHBHBIM IIOBE-
JieHueM, a He OeszelictBueM (peanusanueii
3alpeToB), U COCTOUT B IEPEBBIIOTHEHUI
JIMIIOM CBOMX OOSI3aHHOCTEH WJM B JJOCTH-
JKEHUH 00LIeNpU3HaHHOTO pe3yibTrara. [Tox
MEPEBBIIIOJIHEHUEM B 9TOM CITy4ae ClIeIyeT
MOHUMATh CBEPXHOPMATHBHOE IOBE/ICHHE,
KOTOpOE 3aKJII0YaeTCsi B OCYLIECTBICHUM
JEATENIBHOCTH  TI0  JIOCTI)KEHHIO  0o0Iie-
CTBEHHO-TIOJIE3HOTO PE3YJbTaTa, MPEeBhIIIa-
IOIIETO TT0 CBOMM MacIITabaM pe3ylbTaThl
OOBIMHBIX eticTBuii [13, c. 32].

CrnenyromuM IMPHU3HAKOM Mep MO3H-
TUBHON IOPUINYECKOH OTBETCTBEHHOCTH
SIBJISIETCSI TO, YTO OHU TIOJUIEXaT 00s3a-
TEJIHOW KOHKPETH3ALMU B IIPABOIIPUME-
HHUTEJILHOM aKTe. TOJNBKO B Clyuae BbIHE-
CEHUS aKTa MPUMEHEHUs TPOUCXOJUT pe-
anu3alys Mep MO3UTUBHOM I0pUINYECKON
OTBETCTBEHHOCTH. AKTOM IPUMEHEHHS
MO3UTHBHON IOPUIUYECKON OTBETCTBEH-
HOCTH SBJISCTCS O(UIMAIBHOE peIeHHe
KOMIIETEHTHOTO OpraHa, pPyKOBOIUTEIS
OpraHm3anny, B KOTOPOM HMeeTCs YKa-
3aHME HA TIOJIOKUTENBHYIO OICHKY Iei-
CTBHH CyOBEKTa, ONIpENeIsieTcs CTETeHb
€ro 3aciyr ¥ Mepa MO3WTHBHOW FOpHUIH-

YECKOM OTBETCTBEHHOCTH, INPHMEHEHUE
KOTOpO# Oy/leT NpenocTaBisATh OIpesie-
JICHHBIE OJ1ara WM 0CBOOOXKAATH OT OIpe-
JIeJIEHHBIX 00SI3aHHOCTEN.

CyIIHOCTHBIM PU3HAKOM aKTOB MPHU-
MEHEHHUS MO3UTUBHOMN IOPUIUYECKON OT-
BETCTBEHHOCTH SIBIIACTCS TOKYMEHTAallb-
Hast (opMma BBIPAKEHHS, KOTOpasi MMEEeT
YEeTKO OIPEAeTICHHYI0 CTPYKTypy (BBO-
JTHYIO, OIMCATeNIbHYI0, MOTHBAI[IOHHYIO
U PE30JIIOTHBHYIO YacTH). AKT IIpUMEHe-
HUsl TO3UTUBHON FOPUJINYECKON OTBET-
CTBEHHOCTH BBIHOCHTCSI HAa OCHOBAaHUH
MarepualbHO-NPABOBOM HOPMBI, Tpe.-
yCMaTpHUBAIOLIel IOPUAUYECKYIO OTBET-
CTBEHHOCTb. B HEM 0IDKHO cozmepKaThes
yKa3aHHe Ha Mepy MO3UTHBHOU IOpUAN-
YECKOM OTBETCTBEHHOCTH, B KaKOM 00b-
eMe ¥ KaKUM CTI0COOO0M OHa JTOJKHA OBITH
pUMeHeHa K CyObekTy mpaBa. B atom
CMBICIIC aKT IPUMEHEHUS] MO3UTHBHOM
IOPUMYECKOH OTBETCTBEHHOCTH BBICTY-
MaeT MpoIecCyaTbHbIM OCHOBAHUEM JUIS
peanu3anyuu Mep MO3UTHBHOM ropuande-
ckoil orBeTcTBeHHOCTH. Clie0BaTeIbHO,
JUI peann3alid Mep MO3UTHBHOM IOpHU-
JMYECKOI OTBETCTBEHHOCTH HEOOXOIUMO
HaJINYUE MIPABONPUMEHHUTENIBLHOIO aKTa.

BbiBoabl. AHanM3 yKa3aHHOTO BBIIIE
Marepuaa IMo3BOISIET ONPENeIUTh MEpEI
MO3UTUBHON IOPUIUYECKOM OTBETCTBCH-
HOCTH, KaK Pa3HOBHIHOCTH Mep IOJO-
JKUTEIBHOTO TOCYIAapCTBEHHO-TIPABOBOTO
BO3JICHCTBUS, KOTOPBIE 3aKPETUICHBI B T10-
OILIPUTETHHBIX CAHKIUIX (MHOTAA B JIHC-
MO3ULNUAX), MMEIOT KOJIMYECTBEHHBIC MU
KAuEeCTBEHHbIE XapaKTEPUCTHKH, MpHMe-
HSIOTCS 332 COLMANIbHO-aKTUBHOE IPaBO-
MEpPHOE IOBEAECHUE HAa OCHOBAaHMUHU aKTa
MIPUMEHEHHs TOJIOKUTEIBHON IopHuye-
CKOIf OTBETCTBEHHOCTH.

K cymmuocTHBIM mpu3HaKam Mep mo-
3UTUBHOH IOPUIUYECKON OTBETCTBEHHO-
CTH TIpeIUIaraeéM OTHOCHTH CIIEIYIONIHE:
SIBISTFOTCSL  PAa3HOBHIHOCTBIO MEp TOCY-
JTapCTBEHHO-TIPABOBOTO BO3JEHCTBUS; 3a-
KpEIUICHBI B TTOOMIPUTENBHBIX CaHKIIMSIX
WM JUCTIO3UIUAX ITPABOBBIX HOPM, MPE-
YCMaTpPHUBAIOLIMX JIBIOTBI; XapaKTepU3y-
I0TCS.  MHOTO(YHKIIMOHAJIBHOCTBIO; JUIS
UX NPUMEHEHHs HeoOXOOMMO COYeTaHHe
(hopmabHOrO, (HAaKTHYECKOTO M IPOLEC-
CyaJIbHOTO OCHOBAHUI{; HAXOAAT CBOE BbI-
pakeHHne M KOHKPETH3AILUIO B aKTe IpHU-
MEHEHHUS MOJIOKUTENBHOU IOPUANUECKON
OTBETCTBEHHOCTH; OTPAKAIOT KOJIMUe-
CTBEHHBIC U KaueCTBEHHBIC XapaKTepH-
CTHKH ITOJIOKUTEIHHOTO TOCY1apCTBEHHO-
IIPaBOBOIO BO3/ICHCTBUSL.
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NCTOPUYECKOE PASBBUTUE HUHCTUTYTA
OBbICKA B YI'OJIOBHOM ITPOIECCE

Mapra KOMAPOBA,
A/IBIOHKT KaeIpbl YrOJIOBHOTO Mpolecca
HanuonanbHol akaieMUn BHYTPEHHUX /€T

Summary

This article carries out theoretical research of Search Institute in Criminal
Proceedings’ historical development. Law literature analysis performed via search in
criminal trial’s notion, place and meaning investigation at it’s nucleation. Member’s
legal status while search proceeding, grounds for it’s holding and results are disclosed.
Substantiated that historical development of institute of search in criminal proceedings
is reflected in current legislation of Ukraine as for his views, range of participants, and
grounds for its holding. The study of historical experience in origination of search in a
criminal trial, is a necessary condition for Institute of Search investigation nowadays.

Key words: investigation, search, property rummage, remedial order, suspect.

AHHOTAIUSA

B crarbe mpoBOIUTCS TEOPETHUECKOE HCCIEI0BAHNE HCTOPUIECKOTO PA3BUTHS WH-
CTUTyTa OOBICKA B YTOJIOBHOM ITpoH3BOACTBE. OCYIIECTBISIECTCS aHAIN3 IOPUANIECKON
JUTEPATYPHI 110 MCCICTOBAHUIO TIOHATHS, MECTA U 3HAUEHHSI OOBICKA B YTOJIOBHOM ITPO-
M3BOJICTBE MPH €T0 3apOXkIeHUH. PacKpbIBaeTCs IIPaABOBOE MOJIOKEHUE YYACTHUKOB MPH
MIPOM3BOJICTBE OOBICKA, OCHOBAHMS ISl €r0 NPOBEACHUS M pe3yasrarbl. OO0CHOBAHO,
YTO UCTOPUIECKOE CTAHOBIICHIE HHCTHTYTA OOBICKA B YTOJIOBHOM ITPOU3BOJICTBE HMEET
OTpPaKCHUE U B COBPEMEHHOM 3aKOHO/IATENILCTBE YKPAMHBI, KaK 3a €ro BUAaMH, KPyroM
YYaCTHUKOB, TaK ¥ OCHOBAaHHSIMU JUIS €T0 TIPOBE/IeHHs. V3yueHne HCTOPUIeCKOTo OITbI-
Ta B 3apOXKJICHUHN OOBICKA B YTOJIOBHOM IIPOIIECCE SBISIETCS HEOOXOMUMBIM yCIOBHEM

IIPU UCCIIEI0BAaHUU HHCTHTYTA OObICKA B HAILIE BPEMSL.
KiroueBblie ci10Ba: ciie/icTBEHHbIE A€HCTBUS, 0OBICK, O0BICK KHJIbsl, IPOLIECCYyallb-

HBIN NOPAAOK, II0A03PEBAEMBIIA.

I Iocmnomca npodiembl. B yc-

OBUSIX CTaHOBIICHUS B YKpawHe
[IPaBOBOIO, JIEMOKPaTUYECKOI0 Iocyaap-
CTBa, MNPUOMIKEHHOTO K EBPOIEHCKOMY,
YTBEPIKIICHHUS W TapaHTHU TPaB M CBOOOI
YeJioBeKa M MpakAaHHHA €CTh HEOTIOKHON
HeoOxomumocThio.  CrieioBarenbHo, MpH-
ustue YIIK Yikpausl 00ycrnoBuiio cyie-
CTBEHHbIC WM3MEHEHUS B PETYIUPOBAHUH
rpoueccyaibHbIX OTHOWEHUH. Hoembl
KOJIeKCa He BCeT/Ia COAEHCTBYIOT OJJHO3HAY-
HOMY TTOHIMAaHHIO KJIFOYEBBIMHU YIaCTHUKA-
MH KPHMHHAJIBGHOTO TIPOIiecca HOPM 3aKo-
Ha, a B OTJENBHBIX CIyJasX 3TO MPUBOINUT
K HapyILICHHIO IpaB 4yeroBeka. Tak, 03abo-
YEHHOCTb BBI3BIBAIOT MPOOIEMBI B 3aKOHO-
MPUMEHEHUH TIPU PelIeHnH HanboJiee Bax-
HBIX BOIIPOCOB, KaCAIOLIUXCS] OrPaHIMYECHUS.
mpaB U CBOOOJ] TpayKIaH TP MPOBEACHUN
TAKOTrO CJIENICTBEHHOrO (PO3BICKHOIO) MAei-
CTBUsI, KaKk OObICK. McTopuueckuii acrexT
Pa3BHUTHS MHCTUTYTa OOBICKA B YTOJIOBHOM
nporiecce AaéT BO3MOXKHOCTH aHAJM3UPO-
BaTh M YYWTHIBaTh HENOCTATKU Ha dTamax
€TI0 Pa3BUTHSI, OTHOCUTEIIHHO JTaJIbHEHIIIETO
COBEPIICHCTBOBAHUS JaHHOTO HWHCTUTYTA
Ha COBPEMEHHOM 3Tarle.

AKTYaJIbHOCTb TeMbI HCCJICIOBAHUS
MOATBEPKAACTCS CTEHEHbIO HEPaCKpPhI-

TOCTH TE€MbI, TaK KaK C BHECEHUEM CYy-
IIECTBCHHBIX M3MeHeHni B HOpmbl YIIK
YKpawHBI B HACTOSIIEEC BpEMsS MPAKTHU-
YECKM HET HHU OJHOH (yHIaMeHTanbHOit
paboThl, B KOTOPOH Obl OBLIM PAaCKPBITHI
MIPaBOBBIE W OpPTraHU3AIMOHHBIC TIPUHIIU-
TTBI OOBICKA B YTOJIOBHOM ITPOM3BOJICTBE.

Cocrosinue uccaegoBanmsi. Bompo-
caM IPOHMKHOBEHHS B JXKWIBE U JIpyroe
MMYILIECTBO JIMLA TIOCBSIICHBl Hayy-
HbIE HCCIICIOBAHUS TAKMX YUYEHBIX, KaK:
0. Anenun, O. bunoyc, B. Tl'anmaran,
A. Tamaran, A. 3axapko, T. Wnbesa,
O. Kamnmuna, B. Konecnmk, O. Komap-
wunkas, JI. JloGoiiko, T. JlykamkuHa,
B. Tlpsinxo, O. Tarapos, I. Tutapenko,
JI. Ynmanosa, O. SIHOBcKast M 11p., OHAKO
MpYBEIEHHBIE BBINIE TPHMEPHl OKOHYA-
TEJEHOTO PENICHUS HE IOy IIH.

eabio crarbu SBJISETCS aHAIN3
HCTOPUYECKOTO  Pa3BUTUS  UHCTHTYTa
00BICKa B YTOJIOBHOM IIPOIIeCCe, Ha OCHO-
B€ YEro OINpPEeJIeIUTh IPUHLIUITBI, BOSHUKA-
OLIUE MTPH €T0 MPOBEICHHUHU.

H3no0xeHne 0CHOBHOIO Marepuasa.
Hctopudeckoe pa3BUTHE TOCYIAPCTB MPHU-
BEJIO K HEOOXOAMMOCTH YPETYIHUpPOBAHHS
pa3HBIX BHIOB OOIIECTBEHHBIX OTHOIIIC-
HUH C IeNTBI0 00eCTIeueH s TIPaBOTIOPsIIKa
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B CTpaHe, 4YTO SIBJSIETCS HEOThEMIIEMOIT
COCTABJIAIONICH TPaBOBOrO OOIECTBa, B
KOTOPOM BCE€ BOIPOCHI PEUIAHCh ITyTEM
MPUYUHEHHsT JTI00bIX JeicTBuil. B uact-
HOCTH, C CO3[aHUEM HHCTUTYTOB PEIICHUSI
KOH(JIMKTOB MEXIy pa3HbIMHU JIAIAME
3apOKIacTCss Tpoodpa3  COBPEMEHHOTO
WHCTUTYTa TIPOBEICHUS  CIICIICTBEHHBIX
JIeHCTBUI, Ha3HAYEHUEM KOTOPOIO CTaslo
coOMpaHue JHIOM, TPEOYIOINM PEeIICHUS!
criopa B CYIIHOCTH, JOKa3aTeJIbCTB CBOCH
npaBoThl. [losTOMy M3ydeHHe ucropuye-
CKOTI'O OINbITa OTHOCUTEIHGHO MPUMEHEHHUS
CPEJICTB JI0OKa3bIBAaHUSI BUHBI — HEOOXO/H-
MOE yCJIOBHE ITPU UCCIICI0BAHUN UHCTHTY-
Ta CJICICTBEHHBIX JICHCTBUII B HAIlIE BpEeMsi,
4TO, B CBOIO O4Yepe/lb, TaET BO3MOXKHOCTD
OTIPENETUTh  IIeJIeCO00Pa3HOCTh  CyIIIe-
CTBOBaHHS OMPEICIEHHOTO CIIEICTBEHHO-
TO NICHCTBUS TIpU PePOPMUPOBAHUH KPH-
MHHAJIBHOTO Tiporecca [ 1, ¢. 199].

OpHUM U3 IIABHBIX, CIEIUPHIECKIX
W CaMBIX CIIOKHBIX BHJIOB JICATEIBHOCTH
MIPaBOOXPAHHUTEIFHBIX OPTaHOB €CTh IT0JI-
HOE U OeCHpHCTPAaCTHOE PAacClieIOBaHUEC
YTOJIOBHBIX IPaBOHAPYIIEHUH U pa3o-
OnadeHHue BHHOBHBIX B IMPECTYIHOH Jie-
srenpHocTH. O000IIEHUE CIIEACTBEHHOM
MPAKTHKH CBHUCTEILCTBYET O HATHYUH
CYIIECTBEHHBIX TPYAHOCTEH MpH OCYy-
MICCTBICHUH OTACIBHBIX CIICJACTBEHHBIX
JIEUCTBUM, B YAaCTHOCTHU YKa3bIBa€T Ha
JIOCTATOYHO HU3KYIO pe3yIbTaTHBHOCTH
o0bickoB. [To mHeHuto M. I'ypbesa, 3Ha-
YeHHe OOBICKA KaK CIICIICTBEHHOTO JIeH-
CTBHSI B NPAaBOOXPAHUTEILHOU MPAKTUKE
HEPEIKO HEJOOLIEHUBAIOT [2].

3HAYUMOCTb MPOBECHHS HAyYHBIX UC-
ClIeIOBaHU I HECOMHEHHas1, TOCKOJIbKY 3TO
CJIC/ICTBEHHOE JISHCTBUE LIMPOKO MpUMeE-
HSIETCSI B MIPABOOXPAHUTENLHON MPAKTUKE
U €CTh JOCTaro4HO PaCHpPOCTPAHEHHBIM
croco0OM TONYYEHHUS JOKA3aTeIbHOW MH-
(opmanmu Tpu  paccrienoBaHUM YTOJIOB-
HBIX TIpaBoHapymieHuil. st moaTBepik-
JICHUSI TOTO HEOOXOIMMO OOpaTHUTHCS K
HCTOPUYECKUM  aclleKTaM  TIPOBEICHUS
00BICKa B yTOJIOBHOM TIpOIiecce.

Uccnenyst 3apoxieHHs CIEACTBEH-
HbIX AedictBull, Y. IIpucsokHiok nmomuep-
KHYJI, 4TO TIOHSTHE MPOBEICHHs O0BICKa,
KOTOPBI MPOBOAUIICS C LENbIO YCTAHOB-
JICHUST HAJIMYUS OKA3aTeIbCTB BUHBI 00-
BUHSIEMOTO JIMIIA, CYLIECTBOBAJIO eIlE B
JIaBHUC BpPEMCHA.

Tak, 00 3TOM CBHUJIETEIBCTBYET U
TekcT cT. 5 JloroBopa Pycn ¢ BuzanTn-
eit 911 & [3, ct. 69]: «Exenu mo moxo-
3pEHMIO0 B BOPOBCTBE KTO Oy/leT jaenaTh

CaMOYIIPaBHO OOBICK B 4YYyXOM JIOME C
MPUTECHEHUEM U SICHBIM HACHUJIMEM, WIIH
BO3BMET, IOl BHJOM 3aKOHHOTO OOBICKa,
4TO-IM00 y JIPYroro, TO MO PyCCKOMY 3a-
KOHY JIOJDKEH BO3BPAaTUTh BTPOE NMPOTHB
B3STOTOY.

BaxupiM MomeHTOM 111 OpMEpO-
BaHMS STOTO MHCTUTYTA CTal0 yTBEPXK-
nenne IICKOBCKOM TpamMOTO TepedHs
CJIC/ICTBEHHBIX JICHCTBUH, KOTOPBIE MOTJIH
OBITH TIPIMEHEHBI JUIS JIOKa3aTeIbCTBa
BUHBI JINLIA 110 KaXI0MY HNPECTYIICHHUIO.

B wactHOCTH, IEpBOI YacThIO MEpPBO-
ro otzena Bropoil yactu IlckoBckoil rpa-
MOTHI [4, ¢. 351] mpeaycMOTpeHO ycioBue
MIPOBEJCHUSI U TIE€PEUYEHb CIICACTBEHHBIX
JIEHUCTBHIA OTAETHHO B IeTIaX O Kpaxe.

TIpu sTOM OOpaTuM BHHMaHHE, YTO
y’Ke TOT/Ia CyIIeCTBOBAJIO MHOTO OOIIEro
C CETOAHSIIHUMH YCIIOBHSIMH TIPOBEJIE-
HUS CIIEICTBEHHBIX JCHCTBHI.

Tak, eciy IO TTO03pEBAET KOTO-TO
B Kpake, OHO CHaJaja JOJDKHO OBLIO co-
00IIMUTH 00 ATOM KHS3I0 HJIM JIMILY, KOTO-
po€ 3aMEHsI0 KHA3S B 3TOH MECTHOCTH.
Ilocne wero, momy4mB mpHcTaBa, HpHU
MOCTOPOHHUX JIMLAX OHU NPOU3BOIAUIH
00bICK y mopo3peBaemoro. IIposeneHue
TaKoro OOBICKa COBIAAaeT C MHPOIecCy-
AIBHBIM TOPSIIKOM IPOBEACHUST OOBICKA
JKUJIUIA B HAmuM AHU. Bexp TpeboBanne
0 COOOIIEHNN KHS3I0 WIH JINIY, KOTOpOe
€ro 3aMEHSICT, MOJKET TPAKTOBAThCS, KaK
HEOOXOAMMOCTh TIOYYEHHS pa3peIIeHHs
Cyla Ha MPOBECHNE OCMOTPA KHJIHIITHO-
ro nomelnenus. [Ipu 3Tom B Te BpeMeHa,
KaK M Cceroiss, ObLla HperycMOTpeHa
U HEBO3MOXKHOCTb IOTYYEHHs] TaKoro
coriacusi, MOCKOJbKY W3 COJEp)KaHHs
IIckoBCcKO#l TpaMOTHI ClieAyeT, YTO OT-
CYTCTBHE NIPHUCTaBa MOXKET PACIICHUBATh-
Csl TaKk e, KaK M HEeCOIVIache KHA3s Ha
MIPOBEJCHNE TAKOTO CJICACTBEHHOTO JACH-
CTBHSI.

[lpn mpoBemeHnn OOBICKA >KMIIHINA
00s13aTeJIFHO JIOJDKHBI OBIIIH IMPHCYTCTBO-
BaTh HE MEHee JIBYX JIMII (CeTO/IHS 9TO WH-
CTUTYT TOHATHIX).

Xapakrepusys MpoBeaeHHe 00bICKa B
Te BpemeHa, M. Jlanre ormevan: B o0miem
MOHSATHU OOBICK MPOBOIUTCS 110 JTHOOOMY
neiy. Ho 0coGeHHOCTBIO ero ecTh TO, YTO
OH TIPOBOJUTCSI:

1) s ycraHoBieHus: dakra npecry-
IUIEHNUS ¥ OTHOIICHUS K HEMY OOBHHse-
MOTO0;

2) HE TOJBKO JUTSI BBISCHEHUS, BUHO-
BEH JI OOBUHSEMBII B COBEPIICHUH TIpe-
CTYIUICHHUSI, @ U JIUTSI TOTO, TUIOXOH JIH OH

NOIEMBRIE 2015

YeJIOBEK, TO €CTh, HY?KHO JIU IPUMEHSATH K
HeMy nbITKH [5, c. 118-119].

AHanuzupys HU3JI0KEHHYIO MBICIb U
YUUTBIBAsA, YTO B TO BPEMs IBITKU ObLIH
CPE/ICTBOM JIOKa3bIBAHUSI BUHBI JIMIA, TO
€CTb CJEICTBEHHBIM JICHCTBHEM, [ela-
€M BBIBOJ, YTO YUEHBIH c(hopMyIHpoBa
JOBOJIBHO  IMOAXOSIIYI0  KOHIICTIITHIO
TIPOBEJCHNS CIECTBEHHBIX IEHCTBHM, a
MMEHHO: TIPOBE/ICHNE CIIECCTBEHHBIX JeH-
CTBHH JUTS YCTAaHOBIICHHSI BHHBI B H3yUe-
HUH YTOJIOBHOTO MPaBOHAPYIIEHUS U AT
OIIpeIeNICHUs] HEOOXOIMMOCTH TOTO MU
HHOTO CJIICTBEHHOTO JAEHCTBUS B Jlallb-
HelIeM, 4To MOXKET CIIY»KUTh KpUTEpPUEM
uX 3PPEKTUBHOCTH.

ONHOBPEMEHHO COINIACHO C HOPMOIt
IIckoBckoit rpamots! [4, c¢. 351] B cuy-
yae TPEMATCTBHUS IOM03PEBACMBIM IIPO-
BEACHUIO OOBICKA B €r0 XXKHJIMIIEC OH aB-
TOMAaTHYECKH TIPU3HABAJICS BHHOBHBIM,
a B Cllyyae HE HaXOXKICHHUS Yy HEro Tex
BelIeH, KOTOPHIE HIIYT, TPU3HABAJICS YKe
HEBUHOBHBIM. DTO CBUJICTEJILCTBYET, YTO
B TO BpeMs IPOBEJICHUE 00BICKA XKIIIUIIA
JM1a ObLIO JIOBOJIBHO HOBBIM MHCTHUTYTOM
1 TpeOOBAJIO JAJIbHEHIIETrO Pa3BUTHSI.

Benp mpemycmarpuBaicst TOJIBKO I0O-
PSAOK MPOBEAEHHS TAaKOTO CJIEACTBEHHO-
TO AEUCTBHS, HO B OCHOBY JOKa3aTellb-
CTBa BHHBI JIMIIA MOIJIO OBITH IOJIOXKEHO
HE IMEHHO €T0 MPOBECHNE, A TOJIBKO €r0
TIOTIBITKA.

IIpu sTom HOpMa IlckoBcKkO# Tpamo-
ToI [4, c. 351] mo moBoxy TOroO, YTO OT-
BETYMK OCBOOOXKIAJCA OT OTBETCTBEH-
HOCTH, a NPHCTaB TePsUl CBOIO 3aHUMae-
MYIO JIOJDKHOCTb, €CIIM OyleT JI0Ka3aHO
HETpPaBIUBOCTh NPOBEACHHOTO 00BICKA U
9TO HOATBEPAAT JHIA, KOTOPBIE MPHUHU-
Manu B HEM ydacTHe, YKa3blBaeT Ha To,
YTO B TO BpeMsi ObUTH (haKThl 3J7I0yNOTpe-
OJICHUST ITUM CJIEICTBEHHBIM JIeHCTBHEM
[1, c.202-203].

B nagane ¢popmuposanus Poccuiicko-
IO YTOJOBHO-TIPOIECCYaJIbHOTO 3aKOHO-
JIaTeNIbCTBa OOBICK paccMaTpUBAJICS, Kak
JeATEeIbHOCTD 10 COOpY J10Ka3aTelbCTB,
OT Pe3yJIbTaTOB KOTOPOil 3aBUCHUT CIIOCO0
cypa Haj noxacyauMeiM. IlepBoe Bocmo-
MHHAHHE 00 3TOM MHCTHTYTE OTHOCHTCS
Kk Cyneonuky Wsana III. ITo CyneGHuky
1497 u 1550 rr. 0OBICK M TBITKH ObLIH
OCHOBHBIMH METOJIaMH BEJCHHUS yTOJIOB-
HOIo Ipouecca, Ipud4éM BCE yroJOBHOE
CYZOTIPOM3BOICTBO TOTO BPEMEHHU HMEHO-
BaJIOCh OOBICKOM [6].

Tak, moBajbHBIM OOBICK BMeEIIal B
cebe BCe MPU3HAKH JI0TIpoca 1 ObLT MaJo
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IIOX0K Ha COBPEMEHHOE CJIEJICTBEHHOE
neiicTBue, nMenyeMoe oobickoM [6]. TTo-
stomy B. Jlane mpu3HaéT mNOBaJbHBII
00BICK, KaK OOLIMiA AOMPOC KUTENeH 1Mo
Kakomy-HuOyne geny, a W. Ilerpyxun
Ha3pIBa€T €ro, BOOOIIE, HPOCTO pac-
CIIPOCOM.

Tax, mommep:kuBasi MBICTL Tpodec-
copa B. CrracoBnya, KOTOpBIi mHCal, YTO
MTOBAJIGHBIA OOBICK €CTh CBHJETEIHCTBOM
nenoro ooOmecrsa, mupa. IloBanbHbIH
00BICK OBUI OTHUM M3 OCHOBHBIX PO3BICK-
HBIX JedcTBUM U, no MHeHuto U. Ilerpy-
XHHa, «0011ell Mepoi 00pbOBI ¢ MpecTyT-
Hocteio» [8]. CobopHoe 3akiroYeHHE
1649 . Gornee AeTaNbHO periaMeHTHPOBa-
JIO TIOPSIIOK YTOJIOBHOTO CY/IOIPOU3BOJI-
CTBa, HO OOBICK, KaK M paHblIe, paccMa-
TpHBAJCS, KaK IPOLECC HEIOCPEICTBEH-
HOTO JIOKa3aTeJIbCTBA BUHBI JTUTa [9].

ITocTemeHHO  TOBaNbHBI  OOBICK
repecTaéT IMOJIb30BAaThCS TOBEPHEM, TaK
KaK JIOITyCKAaeT BO3MOYKHOCTH MCKaKEHUS
JIAHHBIX: BCE OOJIbIIE PacHpOCTPaHSINCh
cllydau IOZIKyIla JIMI, KOTOpPBIC HPHHU-
MaJId y4acTHe B MOBaJbHOM OObICKe [8].
Sakmouenne 1649 1. 3HaN0 M mpoodpas
COBPEMEHHOI0 OObICKa, KOTOPBIH mpes-
craBisul co0oi 0OHapyKeHHe Y Mog03pe-
BaeMOro ykpajaeHHo# Bemu [10].

Heo0X0o1uMo MOAYEepPKHY Th, YTO TOJIb-
ko 10 XIX cT. chopMupoBaIOCH IOHATHE
00BICKa KaK IPOLECCYaIbHOTO JEHCTBUS,
KaK OIHOTO M3 CIIOCOOOB JI0Ka3aTebCTBA.
B Csoze 3akoHoB Poccuiickoit nmmepun
1832 1. roBOpmItoch 00 0OBICKE, KaK CIIO-
cobe cbopa okazarenncts [11].

Cy1ecTBeHHOE [IEPEOCMBICIICHUE
MOHATHUS 00BICKA, KaK OJIHOTO M3 CIOCO-
60B cOOpa JJ0Ka3aTeIbCTB, IPOUCXOIUT B
cBsi3u ¢ npuHsTHeM CTaryTa yroJoBHOTO
cynonpou3BoacTea 1864 r, tme B ct. 43
BIICPBBIC MOSIBIIIACH HOpMa 00 00s13aTelIb-
HOM HPHCYTCTBHH ITIOHSTHIX MPHU MPOBE-
neHnu oObIcKa. B aTOT Mepron o0ObICK co
BCEOOBEMITIOIINM CIIoco0oM cbopa 1o-
Ka3aTeJbCTB B JIelie TPEeBPATUIICS B KOH-
KpETHOE ClIe[ICTBEHHOE JeiicTBHe [9].

VYenoBus M TIOPSJIOK  TPOBEICHUS
00bICKa B OOJBIIMHCTBE OBUIM TOXOXHU C
COBPEMEHHBIMH TIOJIOKCHUSIMU  YTOJIOB-
HO-TIpoLIeCCyaIbHOTO 3aKkoHa [12]. B mpu-
kaze HauanbHuKa munuiuun PCOCP Ne
24 «O mnpaBmiIax MpoBEACHUS OOBICKOBY
ot 16 mapra 1921 1. 6610 OTMEUYEHO, YTO
MIPEAJIOTOM JUIsl TIPOBEJCHUS OOBICKA Ha-
3BIBAJIOCH «OOCTOSITEIBHOE ITOJJ03PEHUE
B TOM, YTO B MECTaX, KOTOPbHIC JOJIKHBI
ObIT OOBICKAHbI, NPAYYTCS: HEOOXOAU-

Mbl€ JJIs Jlela BEIIEBbIC J0KA3aTe/IbCTBa,
pasbIcKuBaeMblii nipecTynHUK. Popmais-
HBIM IIPEJUIOrOM JUIs TIPOM3BOJCTBA JaH-
HOTO CJICICTBEHHOTO JCHCTBUS CIIYXKUII
«opzep, BbIJAHHbBIH Ha4YaJIbHUKOM YTo-
JIOBHO-PO3BICKHOTO YUPEIKICHUSY.

JIOBOJIBHO KOHKPETHYIO U JICTAJIbHYIO
pETIaMEeHTAIMIO IPOBEICHHUS 00BICKA O~
nyguno B YIIK PCOCP 1922 . u VIIK
PCOCP 1923 1.

Taxum 00pa3oM, B IIEPBBIX OTEUCCTBECH-
HBIX YTOJIOBHO-TIPOLIECCYAJIbHBIX 3aKOHAX
[IPOBEJICHUE OOBICKA IIOIYYHIIO JJOBOJIBHO
JICTAIBHYIO peraMeHTanuo. Bwmecre ¢
TEM THMH aKTaMH 3arperanach poib cyia
B IPHUHSITHU pelieHusi 00 00bICKe, TO eCTh
3aKOH JIOITYCKaJl BO3MOKHOCTB CYIIECTBEH-
HOTO OTPaHUYEHHMS TTPaB JINIL Oe3 MpezBapu-
TEJBHOH CyIeOHON MPOBEPKH.

B 1934 . mpu HKB/] 65ut0 co3nmano
OcobenHoe coBemianue, KOTOpoe Mdei-
CTBOBAJIO BHE ITPOIIECCYAILHOTO TTOPSAKA
U He OBLIO CBS3aHO CYpPOBBIMH PaMKaMH
3aKoHa. B 3TOT nepuo ctano BO3MOKHBIM
poBeJieHne 00bIcKa Oe3 OCTaHOBICHHUIA,
opaepoB u 0e3 mouAThIX [13]. Pedopma
OTEYECTBEHHOIO 3aKOHOJATENbCTBA, Ha-
yaras B KoHle 50-x rr. XX cT., Oblaa Ha-
IpaBJieHa Ha TPEOJOJICHUE MOCIEe/ICTBUIH
KyJIbTa JIMYHOCTH.

Xotenock ObI 00paTUTH BHUMAHUE HA
TO, 4TO 3aKOHOJATEIbHOE TPeOOBaHUE O
CaHKIHOHUPOBAaHNUH O0BICKA OBLITO 3aMeT-
HBIM ILIarOM B YKPCIUICHHH 3aKOHHOCTH,
CTaB OIpeAeIEHHON perpaoi oT HeoOo-
CHOBAHHOTO BTOPKEHUsI B Chepy JIMUHOM
JKU3HU rpaxaad [14].

JlornyHbIM HTOTOM peOpMbI CTAIIO
npunatue 28.12.1960 r. YroiaoBHO-IIpo-
neccyanbHoro kogekca PCOCP, koTopslit
Bctynuia B aeiicteue 01.04.1961 ., B ko-
TOPOM MPOBEICHHUIO 00BICKA OBLTO MOCBSI-
meHo Heckonpko crtarei. YIIK PCOCP
1961 . mocTaHOBMII, 4TO OOBICK MPOBO-
JTUTCSI JIMIIb Ha OCHOBaHWHU MOCTAHOBJIC-
HHSI CJICI0BATEIIS M CAHKIMHU [TPOKYpOpa B
MPUCYTCTBUH MOHSTBIX U JIHII, Y KOTOPBIX
poBOANTCST 0OBICK. OOBICK KHJIIbSI K
JIPYroro BIAJEHHs JIMLA, 32 UCKIIOUYEHHU-
€M HEOTJIOXKHBIX CIIy4aeB, IPOBOIMUTCS
TOJIBKO PY MOTUBHPOBAHHOM IOCTAHOB-
nexuu cynpu (ct. 168, 169 KIIK).

C 5TOro MOMEHTa Ha MPOTSHKCHUH
nmutenbHOoro Bpemenn YIIK mpomeccy-
albHasl pernamMeHTarus oObICKa B OCHOB-
HBIX CBOMX YepTax KapMHAIbHBIM H3Me-
HEHUSIM He Toj1aBanace [14].

28 ntoHs 1996 1. OBUTO MPHUHSATO TIEp-
BYIO B YKpawHCKOW ucTopuu KOHCTHTY-

LU0 HE3aBUCUMOM YKpauHbl, B KOTOPOM
HALIM 3aKpEeIUICHUE MPUHLMIBI HEelpH-
KOCHOBEHHOCTH JIMI, YaCTHOH JXM3HH,
skuanma. Takum o0pa3oMm, H3MEHEHHS,
CBsI3aHHbIE C mpuHATHEM KoHcTuTynmn
TpeOoBany W3MEHEHHMH U B YTOJIOBHO-
MIPOIIECCYaIbHOM 3aKOHOAATENbCTBE [15].

BaxHBIM 3Tanmom pasBUTHS CTalo
npussaTue 13.04.2012 r. YronosHoro 1po-
LIeCCYalIbHOTO KOzleKca YKpPauHbI, KOTO-
poiii Betymun B geiicreue 20.11.2012
[16]. Takum 0OpazoM, UHCTUTYT OOBICKA
B JJaHHbIH MOMEHT €CTh CTPOTO PeryiaMeH-
THUPOBaHHBIM YTOJIOBHBIM IpOLIECCYyallb-
HBIM 3aKOHOM CJIEICTBEHHOTO (IIOMCKOBO-
r0) ACUCTBHUS, KOTOPOE CIIYXKHT JUist cOopa
JI0Ka3aTeIbCTB B KOHKPETHOM YTOJIOBHOM
MPOU3BOJICTBE.

BoiBoabl. Tak, 3a BexamMu HUCTOPUU
MOXKHO C/I€JIaTh BBIBOJ, YTO JJIsI CAMOCTO-
SITEIGHON  peryIaMeHTallud M 3aKperuie-
HUS TaKOTO CJICIICTBEHHOTO (TIOMCKOBOTO)
JIEHCTBUSI KaK OOBICK, TTOHAJ00MIOCH HE
ofHO croserue. VcTopus cTaHOBIEHHS
U Pa3BUTHUS YTOJIOBHO-TIPOLIECCYaIbHOTO
3aKOHOJIATENbCTBA, YTO PErIAMEHTUPYET
npouesypy IpOBeJeHNUs 00bICKa, POLILIA
JIONTUN U CIOXHBINA MyTh. Ho HecMoTps
Ha 3TO, U JI0 CHX HOp TpeOyloTcs BHeECe-
HHS HEKOTOPBIX M3MEHEHHil U OOHOBIIE-
HUH IS TOCTHKEHHS PE3yIbTaTUBHOCTH
UX TPOBEICHMUSL.

CHuHCOK HCMOJbB30BAHHOW JHTEpa-
TyphbI:

1. Ipucsoxurok 1. Crigui nii 3a vaciB
3apOJKEHHSI KPUMIHAJIBHOTO MPOBAIKEH-
Hs. [Ty6miune npaBo Ne 3(7). — 2012. —
C. 199-204.

2. I'ypeB M. Yo6uiictBa Ha po30opkax
(meTonuka paccienoBanusi) / M. I'ypeB —
CII6 : Ilutep, 2001. — 288 c.

3. INamarauku pycckoro mpasa: Ila-
MSTHHKH TpaBa KmeBckoro rocymapcrsa,
X-XII BB. / nox pen. FOmxosa C. — M. :
Toctopuznar. — Beim. 1. — 1952. - 287 c.

4. benses U. Jlekuun no ucropuu
pycckoro 3akoHoparenbctBa / M. bens-
eB. — M.: Tumno-JIut. C. IlerpoBckaro u
H. IMTanuna, 1879. — 728 c.

5. Jlanre H. JIpeBHee pycckoe yronos-
Hoe cynonpousBoactso (XIV, XV, XVI u
nonoBuHbl X VII BexoB): counnenne Hu-
kouast Jlanre / H. Jlanre. — CII0. : Tum. u
xpomonuT. A. Tpanmens, 1884. —253 c.

6. bakupoB A. YromoBHO-IIpomeccy-
aJbHBIE aCHEKThI IPOU3BOJICTBA OOBICKA 1
BBIEMKH: aBToped. HC. Ha IOIyd. Hayd.



cren. KaHA. opul. Hayk : creu. 12.00.09
A. bakupos // [Mecro 3amutsr: HOx.-Vp.
roc. yu-1]. — Ya, 2009. — 252 c.

7. Herpyxun U. «HempuxocHoBeH-
HOCTh JIMYHOCTH ¥ TIPUHYXACHHE B
yroimoBHom nponecce». — M., Hayka. —
1989. — C. 127-128.

8. bakupoB A. YromoBHO-Tporieccy-
aJbHBIE aCMIEKTHI IPOU3BOJICTBA OOBICKA 1
BBIEMKH : JIACC. ... KaHAWAATa IOpHUIUYe-
ckux Hayk : 12.00.09 / A. bakupos // [Me-
cto 3amuthl: KOx.-Vp. roc. yH-T]. — Ya,
2009. —252c.

9. Hcropusi rocymapcrBa U IpaBa

Poccun. Hcrtounuku mpasa. FOpunu-
yeckue namsaTHukn XI[-XX BB. — M.,
1995. - 62 c.

10. OOBICK: TOHSATHE, OCHOBAHHS W
MOPSZIOK MTPOU3BOJICTBA, AMIUIOMHAsI PO-
6ota. — [DnexTpoHHbI pecypc]. — Pexxum
nocryma: URL: http://www.bibliofond.ru/
view.aspx?id=708281.

11. bennsixoB M. OObIck: mpoOeMsl
3G PEKTUBHOCTH U JI0Ka3aTeIbCTBEHHOTO
3Hauenus. M., 2010. — C. 8-176.

12. TuroB K. Cozpmanme BUK, ce
[PaBOBOE IOJIOKEHUE M JICSTELHOCTb.
M., 1981. - C. 145.

13. Icropist PagsiHchkoi nmepxaBu i
mpasa. — M., Hayxka, 1968. — 89 c.

14. AGmpaxmanoB P. [u ap.] VYro-
JIOBHBIN mporiecc: yded. ans By30B. M.,
2010. —202-663 c.

15. Koncerurynis Yipaian: Texer Oc-
HOBHOTO 3aKkoHy 3 o¢iuiiHUMH TiITyMa-
yenHsimu Koncruryuilinoro Cyny. (Orsig
i komenrapi B. [Toropisnka ta B. ®enopen-
ka). — K.: HaykoBa mgymka, 2006. — 210 c.

16. KpuminanbHuii mporecyanbHUAR
Kojekc Ykpainu, 3akoH Ykpainu «Ilpo
BHECEHHS 3MiH JI0 JICIKUX 3aKOHOJIABYNX
aKkTiB YKpaiHH y 3B’SI3KYy 3 NPUHHATTAM
KpuMiHaJIBHOTO HPOIECYaIbHOTO KOJIEK-
cy YkpaiHm»: YHHHE 3aKOHOIABCTBO 3 19
mucronana 2012 poxy: (odim.. TekcT). —
K.: IMammeBoma A., 2012. — 382 c. —
(Konekcn Ykpainnm).

NOIEMBRIE 2015 [| 2

OCOBEHHOCTH ITPABOBOT'O
PET'YJIMPOBAHUA TNCTAHIMOHHBIX
AIMUHUCTPATUBHBIX YCJIYI

Hpuna KPABUYK,
COHCKATEIb
HannonanbHOro TEXHUYECKOr0 YHUBEPCUTETa YKpPauHbI
«KueBckuil NOJIMTEXHNUYECKUH HHCTUTYT»

Summary

Features of administrative services governmental authorities by Internet technologies
researched in article. Legal issues caused by these features are defined: anonymity of
entities legal relations, moment timestamp of applying for service and date of its receipt,
geolocation interacting entities, creation and certification of legally significant electronic
copies of paper documents, definition and delineation responsibility of executors.

Key words: administrative services, Internet technology, subject of legal relations,
identification, authentication, electronic copy of document.

AHHOTALMS

B crarbe nccnenoBaHbl 0COOCHHOCTH TIPEAOCTABICHUS OpraHaMH TOCYIapCTBEHHON
BJIACTH aJIMHHUCTPATUBHBIX YCIYT C MOMOIIbI0 MHTEPHET-TeXHONMOrHi. OnpeneneHbl
MIPaBOBBIE MPOOIEMBI, 00YCIIOBICHHBIE STHMH 0COOCHHOCTSIMU: aHOHUMHOCTH CyOBbEK-
TOB MPABOOTHOIIICHUIT; MOMEHT (PMIKCAIINY BPEMEHH OOpaIleHus 3a yCIIyro 1 MOMEHTa
ee TONyYeHHUsI; OMpeeTeHne Treorpapuyeckoro MECTOMONOKEHHS B3aMMOICHCTBYIO-
HIMX CYyOBEKTOB; CO3aHUE U 3aBEPEHUE IOPUANICCKH 3HAYMMBIX JJIEKTPOHHBIX KOTHN
OyMa)KHBIX JJOKYMEHTOB; OTIPENICIICHNE U pa3TPaHUICHUE OTBETCTBEHHOCTH UCTIOTHHATE-

JIel IpeloCTaBIeHHs YCIIyT.

KiroueBble ci10Ba: aJMUHHUCTPATHBHAS YCIIyra, MHTEPHET-TEXHOJOIUH, CyOBEKT
MPaBOOTHOIICHUH, MACHTU(DUKALINS, Ay TCHTU(DHUKAINS, ITEKTPOHHAS KOTIUS JIOKyMEHTA.

Hocmﬂomca npodaembl. Ha ce-
TONHAIIHUNA J€Hb OCHOBOM IS
9 (EKTUBHON  JEATENBHOCTH  TOCyAap-
CTBEHHOW BJIACTH SIBIsIETCS oOecreueHue
npaB ¥ CBOOOJ IPaXKIaH, a TAKKE YIOB-
JIETBOPEHHE MOTPEOHOCTEH TpaXkIaH Ha
BBICOKOM YPOBHE, YTO BKIJIFOYaeT B ceOst
Ka4eCTBCHHOC B3aMMOJICHCTBHE OpPraHoB
UCIIOJTHUTEINIBHON BIACTH WM rpaxkaaH. Ta-
KO€ B3aMMOJEHCTBHE BO3MOXHO IIPU HC-
HOJIb30BAaHUHM MHTEPHET-TEXHOJIOTHH, YTO
MO3BOJIUT MEPEBECTH IPOLEYpY Hpeo-
CTaBJICHHS A/IMUHUCTPATHBHBIX YCIyr B
JCTAHIIMOHHYIO (JTMOO ynaneHHy0) Gop-
my. [Ipu 9TOM cama nporeypa npeocTas-
JICHHSI aJIMHHHUCTPATUBHBIX YCIYT C yde-
TOM O0COOEHHOCTEH MHTEPHET-TEXHOIOTHI
TpeOyeT HayYHOTO FOPHIUIECKOr0 000CHO-
BaHHS M 3aKOHOJIATEIIBHOTO 3aKPETIICHHUSL.

AKTYaJIbHOCTB TEMbI HCCJIETOBAHUSI.
HeoOxonumocTs niepexona K JUCTaHIMOH-
HOM (opme B3aMOJISHCTBHS MEXKILy Opra-
HAMM TOCYJapCTBEHHON BIIACTH M TPaK/ia-
HamMH 00yCJIOBJICHA TE€M, YTO KpoMe y100-
HBIX, OBICTPBIX M HAJEKHBIX CIIOCOOOB
HOJIy4CHUs] aJMHUHHUCTPATUBHOU YCIIYTH,
HpoLeypa MPeJOCTaBICHHS TaKUX YCIyT
cTaHeT OoJiee MPO3pavyHO U C YETKO pervia-
MEHTHUPOBAHHBIMH CPOKaMH MOJIy4eHust. B
OOJIBIIMHCTBE CIIy4acB IPEIOCTABICHHUE

AJIMIHUCTPATUBHBIX YCIYT TUCTAHIIOHHO
JOCTUTIAeTCsl 3a CUET MCIIOJIB30BAHUS MH-
TEPHET-TEXHOJIOTUH.

Vcnonp30BaHHe MHTEPHET-TEXHOJIO-
I'Mi B IIpoOLIECCE MPEAIOCTaBICHHUS aMHU-
HUCTPAaTUBHBIX YCIYyT HMMEET psijJ 0COo-
OeHHOCTEH M ONpeAeNseT aKTyalbHOCTh
HCCIIEIOBAHHSI, BO3HUKAIONINX MPU ITOM
TIPABOBBIX MPOOIEM.

Bonpocer moHsATHS W Tpouexypsl
TIPEIOCTABICHNUS aJIMUHHUCTPATHBHBIX
YCIYT CTalil MpPEAMETOM HCCIIEeTOBaHUI
. Bennaukrosoi, B. Tumonryka, 1. Ko-
muymko, M. TonocHuuenko, B. Copoxo,
B. ABepbsHoBa u ap. Ux HayuHble auc-
KyCCHH, B OCHOBHOM, IOCBSIIEHBI IPO-
OneMaM onpenesieHus KJIacCU(PHUKAIUH
aJIMMHUCTPATUBHBIX YCIYyT M UX IPaBoO-
BOTO CMbICHa Juisi HaceseHus. [Ipu stom
MIPAKTUYECKU HE PACCMOTPEHBI IPABOBBIE
po0IeMBbl, KOTOPEIE CBS3aHBI C OCOOCH-
HOCTSIMH AMCTAHIIMOHHOTO IPEIOCTaBIIe-
HUSl aJMHHHUCTpAaTHBHBIX ycuyr. Cyre-
CTBYIOII[EE 3aKOHOJATENECTBO YKpAHMHBI
MPAKTUYECKH HE CONEPKHUT HOPM, Pery-
JMPYIOWINX OCOOCHHOCTH HpeJOCTaBIIe-
HUS aJIMHHHCTPATHBHBIX YCIYT' C IIOMO-
LIbI0 MHTEPHET-TEXHOJIOTUi.

Heabto crarbu sBisiercs Gpopmyiu-
pOBaHME NPABOBBIX IMpPOOJIEM, KOTOpBIE
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BO3HUKAIOT BO BpeMs IpelOCTaBICHUS
aJIMMHUCTPATHBHBIX YCIYI € TOMOUIBIO
HHTEPHET-TEXHOJIOTHl.

H3n0:xeHNe 0CHOBHOIO MaTepuaJia.
IOpuanyueckyo 3HaYMMOCTb JIOKyMEHTa
obecrieynBaOT  Clieayromme  (HaKTopbl:
MOATBEPKICHUE BOJICU3BSBICHUS CyOb-
eKTa IMPaBOOTHOIICHUI!; ITOATBEPKACHHE
MeCTa M BPEMEHH CO3IaHUs JOKYMEHTa,
a Take (UKCaIys IPaBOBOTO CTaTyca
(TToaNHCH U revaTh opraHa rocyJapcTBeH-
HOHM BiIacTH) CyObEKTa INpenoCTaBICHHs
aIMMHUCTPaTUBHOU YCIIyTH.

3aKkoHOATeNbCTBO YKpauHbI B cdepe
MIPEeIOCTABICHHS aIMUHUCTPATUBHBIX YC-
JIYT C IOMOIL[bIO HHTEPHET-TEXHOJIOTHH, a
TaKKe PsiZl HOPMAaTHBHO-NIPABOBBIX aKTOB,
KOTOPbIE HETIOCPEICTBEHHO BIUSIOT Ha
9Ty cdepy HAesITENBHOCTH, HACYUTHIBACT
HECKOJIBKO JIECATKOB HOPMAaTHBHO-TIPaBO-
BBIX aKkTOB. ONTHAKO CyIIECTBYET PsJI BO-
MIPOCOB, KOTOPbIE HE YperyJIHpOoBaHEl Ha
3aKOHOATENILHOM YPOBHE M MOTYT OBITh
CepBhE3HON Nperpasioi AJs MOITHOLEHHO-
ro (hYHKIMOHMPOBAHHS ANCTAHLIMOHHBIX
aIMMHHCTPATHBHBIX ycIyr. K HUM MOXHO
OTHECTH:

— BO3MOXHOCTb WJCHTH(UKALUH U
ayTeHTH(UKAIUU CYyObEKTOB MPABOOTHO-
IICHUH;

— TPaBOBBIE MEXAHM3MBI (PUKCAITUN
BpPEMEHHU OOpalleHHs 3a YCIYrod M Mo-
MEHTa €€ TOITyYeHHS;

— (pukcanus reorpaduueckoro mecro-
TTOJIOKEHHST B3aMMOJICHCTBYIONINX CyOb-
eKTOB;

— CO3/IaHKE U 3aBEPEHHE I0PUANYCCKH
3HAYUMBIX AJIEKTPOHHBIX KONMUH Oymai-
HBIX JIOKyMCHTOB,;

— OIpeleleHHe M pasrpaHUyCHUE
OTBETCTBEHHOCTH HCIIOJIHUTENEH Tpeso-
CTaBIICHUS YCIIYT.

OnpenesieHHAsi AaHOHUMHOCTb.

Tax xak B cetn MHTEpHET MHPOpPMAa-
sl TIepeIaeTcsl 10 Pa3IMIHBIM MapIIpy-
TaM, TO IMEET MeCTO OBITh OIIpeeTICHHAs
AQHOHMMHOCTB YYaCTHUKOB ITPABOBBIX OT-
HomeHuii. OGecrieueHne FOPUIUIECKOI
BO3MO)KHOCTH HACHTU(UKALUK I10JIb30-
Baresiell FIHTepHeTa HUKOT1a HE SIBJISIOCH
HU 1IeJbI0, HU JaXKe XapaKTepHOH uep-
TOI mocTpoeHus, QYHKIUMOHUPOBAHUS U
pasButus 3T0i cetu. TexHOmormueckue
MIPUHIMIEI TOCTpoeHust cetn VHTepHer,
KaK MH(POPMAIIMOHHOW CeTH, HE Tpeayc-
MAaTpPUBAIOT OIPEJICNICHUE IOPUITYECKOTO
0003Ha4YeHNs OTIPABUTEIS WU afpecara
AEKTPOHHBIX coobmennit [1]. TTorTomy
OYEeHb BAKHO TMPHU TPEIOCTABICHUN IHC-

TAQHLIUOHHBIX AJMUHUCTPATUBHBIX YCIYT
Ha 3aKOHOJATEIbHOM YPOBHE pPELIUTb
BOMPOC  UACHTU(DUKANUU  CyOBEKTOB.
[Ipu sTOM CYyOBEKTHI NPaBOOTHOIICHHUI
JIOJDKHBL  JTOBEPSITh pE3yJbTaraM HJICH-
Tudukauuu Apyr apyra. Taioke cleny-
€T OTMETHTb, YTO HJICHTH()UKALMSI JacT
BO3MOXXHOCTb JIHIIb ONPEACIUTH OOBEKT
KOMMYHHKAIMHU, @ He CyObeKTa MpaBoOT-
HomeHuil. CienoBaresibHO, HEOOXOIUMO
TOBOPHUTH TaKKe M 00 ayTeHTH(HKAIINH,
KOTOpas 1aeT BO3MOXKHOCTb MOATBEPAUTD
MEKTPOHHYIO HJCHTU(GUKALMIO JINYHO-
CTH WM IPOUCXOXKJICHUE SIIEKTPOHHOTO
JIOKYMEHTA.

IlpaBuna CcoOBepILCHUS CIEIOK Ye-
pe3 CeTH IEKTPOCBS3U YCTAHOBJICHHI B
MEKIyHapOIHBIX JIOKYMEHTaX, TaKHUX
kak Tumosoit 3axon NOHCUTPAJI «O6
JNIEKTPOHHOHN Toprosiue» [2], KonBenust
OOH «O6 ucnonb30BaHUK IEKTPOHHBIX
COOOIICHUI B MEXKIyHApPOIHBIX JIOTOBO-
pax» [3], a Taxke {upekrusa EC «O ne-
KOTOPBIX NpPaBOBBIX acnekrax mHdopma-
LIMOHHBIX YCIJIYT, B YaCTHOCTHU 3JIEKTPOH-
HOH TOPTOBIIM, Ha BHYTPEHHEM PBIHKE»
[4]. Otu MexayHapomHbIE JAOKYMEHTHI
YCTaHABIMBAIOT IpaBWJa IPOBEICHHS
C/ICNIKH B OJICKTPOHHOM BHJIE, HO TIPH
9TOM COOOIIEHHUS JaHHBIX JOJDKHBI OBITH
UACHTU(UIMPOBAHBI HAJIC)KHBIM U COOT-
BETCTBYIONINM 1eu obpa3oM. Kak mpa-
BUJIO, JUISl 9TOTO UCTIOJIb3YETCs AIEKTPOH-
Has nudposas moxnuck (nanee — JLIIT).

B ykpamHCkoOl cncTeme mpaBa Mpo-
Onemy uaeHTH(UKAINMU W ayTeHTH]HKa-
LMK JIML, SBJIAIOMIMXCSA CTOPOHAMH JIOTO-
BOpPA, KOTOPBIN 3aKIIIOYAETCs ¢ MOMOIIBIO
CpPEJICTB TEJICKOMMYHHUKALIMH, B TOM YHC-
JI€ U WHTEPHET-TEXHOJOTHH, BO3MOXKHO
pEeLINTh HYTEM HCIOJIb30BaHUs (haKcu-
MUJIBHOTO BOCIIPOM3BEIICHUS IMOAIKCH C
MIOMOII[BI0 CPEACTB MEXaHUYECKOTO HIIH
nHoro KomupoBanus, DI mmbo wHOTO
aHasiora coOCTBEHHOPYYHOH noamucH [5].
B [6] yTBeprkaeHO, 94TO SIIEKTPOHHAS TTO/I-
MHCh, KOTOpas SIBISIETCSI 00sI3aTebHBIM
PEKBHU3UTOM HJIEKTPOHHOIO JOKYMEHTa,
UCHoNb3yeTcs Uil UACHTH(UKaLuu aB-
TOpa WJIM MOJIHUCYUKA SIIEKTPOHHOTO J10-
KyMEHTa.

B mpouecce npenocraBieHUs aaMu-
HHUCTPATUBHBIX YCIIYT C TOMOIIBIO HHTEP-
HET-TEXHOJIOTUii, KpoMe CyObeKTa Ipeso-
CTaBJICHUS YCIIYT U TOTO, KTO UX MOJIy4aeT,
TaKKe y4acTBYET TIOCPEIHUK, HAIIPHMED,
MOUCKOBBIC CHCTEMbI, HHTEPHET-IIPOBAii-
JIephl, COIMAaJbHBIE CeTH. B TakoMm ciy-
yae HEOoOXOIAMMO OIPEe/IeNIUTh IPABOBOM

HOPSANOK MACHTU(GUKALUK [OCPEIHUKA U
(uxcanuu (axkra TAKOro yCTaHOBJIECHHS
COGIMHEHMS C LEJbI0 OIpPENeNICHUs HX
IOPU/INYECKON OTBETCTBEHHOCTH.

Hopmarusho-mpaBoBoit  akt EBpo-
neiickoro mapiamenrta [7] ompemenni
MOPSIIOK  B3aMMHOTO TIPHU3HAHMS DIICK-
TPOHHOH HMICHTU(HKAIMK U ayTeHTU(U-
KaIiy. YCTpaHEHBI MpoOIeMbl HECOBMe-
CTHMOCTH PAa3HBIX CHUCTEM DJIEKTPOHHOM
TIOATIMCH M CPEJICTB AIIEKTPOHHOHN WIeH-
TUQUKALUK ¥ ayTeHTU(OUKALMHY, a TaKKe
CO3/1aHa BO3MOJKHOCTh TPAHCTPaHUYHOTO
B3aMOJICHCTBHSA MEXIY KOMMEpYeCKH-
MU OpraHM3alUsIMH, I'PaXIaHAMH H Op-
raHamMH TOCYJApCTBEHHOM BiacTh. XOTs
9TOT JOKYMEHT HE PEryJIHpYeT BOIPOCHI
TeX YCIyT, KOTOPbIe MPOUCXOAAT B paM-
Kax HaI[OHAJIBHOTO 3aKOHOAATEIIHCTRA,
a TOJIBKO TE€X YCIIyT, KOTOPBIE MPEN0CTaB-
JSIOTCS B paMKax cTpaH-wieHoB EC, HO
OH ONpEJENAeT OCHOBY [UISl CO3JaHHS U
YCOBEpIICHCTBOBAHUSI ~ HAIMOHAIBLHOTO
3aKOHOJIATENBCTBA B 3TOI cdepe.

B »TOM 10OKyMeHTE rOBOpHUTCS, 4TO
uieHTuduKaLUs I0/DKHA OBITH MpocTa U
yao06Ha Juts nonb3oBareneid. [Ipu aTom Ha
3aKOHOJIATEILHOM YPOBHE HEO0OXOJMMO
NPEeyCMOTPETh PA3IMYHBbIE MEXaHU3MbI
uneHtudukanun. OJHAKO 3TH MEXaHW3-
MbI JIOJKHBI OBITh JJOCTATOYHO HA/ICKHbI-
Mu. B VkpauHe Takas 3akoHOIATEIbHAS
6a3za OTCYTCTBYET, I109TOMY HEOOXOAUMO
pa3paboTaTh HOpMATUBHYIO 0a3y IS MO-
CTPOCHUSI CHUCTEMBI JJIEKTPOHHOH WHEH-
TUQUKALMK B YKpauHe, KOTOpas BKIIIO-
yaeT B cebs cpeicTBa MACHTU(HKALNHY,
HallMOHAJIbHBIE MJCHTU(HHUKATOPbI, UICH-
TU(HUKALMOHHBIE PerkucTpsI [8].

®Duxcanus BpeMeHH o0paleHus 3a
YCJIYroii H MOMEHTA ee MOJTyYeHMs.

Oco0eHHOCTBIO [IPeIOCTABICHHS
JUCTAHIIMOHHBIX a[MUHUCTPATHBHBIX yC-
YT SIBISIETCS CIOKHOCTH OIPEACICHUS
MOMEHTa 00paleHust K CyObeKTy Mpeso-
CTaBIICHUS TAKHUX YCIYT U (PUKCAIMU Bpe-
MEHH €€ MOTyIeHHS.

dukcanyss MOMEHTa OOpalleHus 3a
AJIMMHUCTPAaTUBHOW yCIIyrOi MU MOMEHTa
ee MOJYUYCHHUS II03BOJISIET ONPEEIHTb,
BO-TIEPBBIX, JICHCTBYIOIINE HA KOHKpPET-
HBIII MOMEHT BPEMEHH HOPMBI IIpaBa,
BO-BTOPBIX, YCTAHOBJICHHE IIPABOCIIO-
COOHOCTH M JI€€CIIOCOOHOCTU CTOPOH W,
B-TPETBUX, ONpPEACICHHE MOMEHTa BO3-
HUKHOBCHHS TIpaB WM O0O0S3aTeNIECTB
YYaCTHHUKOB ITPaBOOTHOILICHHH.

B [2] onpexneneno, 9TO MOMEHT IOy~
YeHWsI COOOIICHUS! JaHHBIX MPOMCXOIUT
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B TOT MOMEHT, KOIla COOOLICHUE JaH-
HBIX TOCTYNAET B YKa3aHHYIO aJpecaToM
MH()OPMALMOHHYIO CHCTEMY; B Cilyyae,
eciu cooOlIeHe JTaHHBIX HAIpaBIIseTCs
B MH(GOPMAIMOHHYIO CHCTEMY ajipecara,
KOTOpasi He sIBJISETCS yKa3aHHOH MHpOP-
MAaIlMOHHOW CHUCTEMOW, TO B MOMEHT,
KOTJIa COOOIIEHNE MAHHBIX HM3BICKACTCS
ajZipecaTtoM U3 CHUCTEMBI; a €CIM ajgpecar
He yKa3aJl MH()OPMAIMOHHYIO CHCTEMY,
MOJTy4eHHEe MPOUCXOANUT B MOMEHT, KOT-
J1a COOOICHNE JaHHBIX MOCTYINaeT B Ka-
Ky[0-1100 HMH()OPMALMOHHYIO CHUCTEMY
ajzpecara.

OpHako HEoOXOAMMO TOYHO 3aduk-
CHUpOBaTb MOMEHT BPEMEHM YyCTaHOBIIE-
HHUSA CBSA3M MH()OPMALMOHHOW CHCTEMBI
C agpecaTtoM M, Kak CJIEACTBUE, CO3AaTh
TEM CaMbIM JI0Ka3aTeIbCTBO CYIIECTBO-
BaHMS YKa3aHHBIX JaHHBIX B 9TOT MOMEHT
BpeMeHH. [Ipu 3ToM HyX)HO 00ecrednTsh
paboty cepBuca, KOTOPBIH 00ECIIeUUT J10-
KazaTelbCTBa, OTHOCSIIMECS K 00pabor-
K€ TIepe/jaBaeMbIX JaHHBIX, a TaKXkKe 3a-
IIUTHUT NE€pPeAaBacMble JaHHbIE OT PUCKa
yTpaThl, Kpaku, MOBPEXKIEHNUs WU BHE-
CeHMs HECAHKIMOHUPOBAHHBIX H3MEHe-
Huil. B [7] 3akpersieHo MOHATHE «ILITamIa
BpPEMEHM», YIOCTOBEPSIONINI BpeMs CO3-
JaHWsl JOKYMEHTA, JaTy HCIOJIb30BAHUS
JNMEKTPOHHON TOANHUCH, TOYHOE BpeMe-
HU, KOTAa JOKYMEHT IOCTYIHJI WX TIO-
nmydeH. JIOKyMeHT ompenemnseT MOHITHE
«IIEKTPOHHOMH CITyKObI KOHTPOINPYEMOM
JIOCTaBKW», KOTOpasi oOecrednBaeT BO3-
MOXKHOCTb TI€peJjadl JAaHHBIX C HCIOJIb-
30BaHUEM 2JIEKTPOHHBIX CPE/ICTB, a TAKKE
obecrieynBaeT JJ0Ka3aTenbCTBa.

3aKOHOAATENILCTBO YKpauHbl HE ONpe-
Jensier  0COOCHHOCTEH  MCHOJIB30BaHUS
OUII ¢ onpeneneHneM 0TMETKH BPEMEHH,
YTO BJEYET 32 COOOH BO3MOXHOCTH HC-
[I0JIb30BAHUS HEJCHCTBUTENIBHON TaKon
MOATINCH, a TaKXe HEOMpPeIeIeHHOCTD
IOPUIMYECKOH JIETUTUMHOCTH JIOKyMEH-
TOB, CPOK JEHCTBHS KOTOPBIX HE HCTEK
nocie xomnpomeranuu kimoda DIIT. Ha
OCHOBE pa3paboTaHHbIX 10KymMeHTOB EC
HEOOXOMMO  CO3/1aTh  HAIMOHAIBHYIO
HOPMAaTHBHO-IIPABOBYIO  0a3y, KoTopas
yperyaupyer 3TOT BOIPOC.

Omnpenesienne  reorpaguyeckoro
MeCTONOJI0KeHHsI Cy0beKTOB, KOTOpbIe
NPUHUMAIOT y4yacTHe BO B3auMoJeii-
CTBHUH.

MecTononoxkeHue CyObEeKTOB  00-
pameHnss 1 CyOBEKTOB MpPETOCTABICHUS
JTIUCTAHITMOHHBIX aIMUHHUCTPAaTHBHBIX
YCIyT OuYeHb TPYAHO OIPENEeNUTh W3-

3a TpaHCTpaHU4YHOCTH ceTh MHTepHeT.
B Takux ciyyasx mosBISIOTCS MPaBOBbBIE
HEPa3pelIeHHOCTH, TaKUEe KaK IOPUCIHK-
1151, HAOOP YCIIyT, OTBETCTBEHHOCTh CTO-
POH, MOACYIHOCTh U T. I. B HEKOTOPBIX
CUTyaIlMsIX O4YeHb YacTO IPUXOAUTCS
CTAJIKMBATBCS C HEJ0OPOCOBECTHOCTHIO
CO CTOPOHBI MOCTABIIUKOB U (WJIH) MOTY-
yarenaell AMCTAHLMOHHBIX aJMHHHUCTpA-
TUBHBIX yciyr. Her rapantum, 4ro ajpec
MOCTABIIMKOB 1 (WJIN) TTONTydaTelei anc-
TAQHLMOHHBIX AJMHHUCTPATUBHBIX YCIYT
COBIAJACT C €ro (haKTHYECKUM MECTOIIO0-
JIO’KEHUEM, Harpumep, CyObeKT, KOTOPbIi
XOYeT MOJIYYHUTh YCIYTy, MOXET OTIIpa-
BUTB 3aIIPOC HA HEe C OPTATUBHOTO KOM-
IbIOTEPa, HAXOSICh B I0POTe.

B [3] ycramaBmmBaercst mpe3ymI-
VST MECTa PACHIOIOKECHUS TTPEATPHUATHSL.
KommepueckuM MpeinpusTueM Kakoii-
1160 CTOPOHBI CUMTAETCSI MECTO, YKa3aH-
HOE TOM CTOPOHOM, €CIIH TOJIBKO JpyTrast
CTOpPOHA HE JIOKAXXET, YTO CTOPOHA, CJie-
JaBIIAs TAKOE yKa3aHUE, HE MMEET KOM-
MEpYECKOro NPEINpPUATHS B ITOM MeECTe.
Ecnu ¢usnyeckoe MO0 HE MMEET KOM-
MEpYECKOro NpeanpusATHs, TPUHUMACTCS
€ro 00bIYHOE MECTOXKUTEIbCTBO.

3aKOHOAATENFCTBO YKpPAWMHBI HE CO-
JEpXKUT HOPM IO (pUKCAIUM MecTa pac-
MOJIOKeHNST TIONydaTene aJAMUHHCTpa-
TUBHBIX ycuyr. B [9] mpormcana HopwMa,
B KOTOPO#! 3aKPEIUICHO MIPaBO MOJIydYEHHs
TaKOW yCIyru Aist pU3HUecKux Jiun U Qu-
3UYECKHUX JINI NpearpuHIMareeli B He-
3aBUCHMOCTHU OT MECTa MPOXKUBAHUS WIIH
MecTa IPUCYTCTBHUS, a JUIsl IOPUIMYECKUX
JMI] — TI0 UX MECTOHAXOKACHHUIO WU T10
MECTY OCYILECTBICHUS EATEIbHOCTH
Wi (haKTHUECKOTO HAXOXKICHHUSI COOTBET-
CTBYIOIIETO 00BEKTA.

Coznanusi M 3aBepeHHs IOpHIUYe-
CKH 3HAYHUMBIX JJIEKTPOHHBIX KOMUIA
OyMasKHBIX I0KYMEHTOB.

Pesynerar anMMHUCTpaTMBHOH yc-
JyTH, KaK IPaBUJIO, UMECT BHJ IOPUAHU-
YecKH 3HaYMMOro JIOKyMeHTa. B ciydae
HPe0CTABICHUS aJIMMHHUCTPaTUBHBIX
YCIyT JIMCTaHLIMOHHO UMEET MeCTO pabo-
Ta C NEKTPOHHBIMH JOKyMeHTamu. [Ipu
Takoil paboTe OONbIIOE 3HAYCHUE MMEET
BO3MO)KHOCTb CO3/IaHMSI KOIIMH U 4eTKOe
pacrpeseseHHe MO TPaBOBOMY CTaTycy
Ha OPUTHHAJ U KOTHIO JOKYMEHTA.

OpurrHanoM OyMa’kHOTO JIOKYMEH-
Ta CYUTAIOT TOT JK3EMIUIP JOKyMEHTa,
KOTOpBIH IEpBBIM NPUOOPETAET FOPUIH-
yeckyto cwiy. Komme#l ompeneneHo TOT
JOKYMEHT, KOTOPBII COHEPKHT TOYHOE
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3HAaKOBOE BOCIPOM3BEAEHHE COJEpIKa-
HUSl JOKyMEHTa WU JOKyMEHTHPOBAaH-
HOM WMH(MOpPMALUM JPYroro JOKyMEHTa,
U B OTJAENBHBIX CIIy4yasiX — HEKOTOpPbIE U3
ero BHemHKUX npu3HakoB [10]. [Ipu sTom
[10] pasrpannunBarOTCs MOHATHS «KOHS
JOKyMEHTa» W «3aBEpeHHAs] KOMHS J0-
KyMmeHTa». HOpnandeckyro CHIy HMeeT
TOJIBKO 3aBEPEHHAs KON JOKyMEHTa T0-
CJIe TIPOCTABJICHUS HA HEH HEeoOXOANMBIX
pexBusuToB. CileoBaTebHO, MOYKHO yT-
BEPIKAaTh, YTO FOPUIHUYECKYIO CUITY JTOKY-
MEHTOB HMMEIOT OpPHUIMHAI U 3aBEpEHHast
KOIHS JOKYMEHTA ITPU COOMIOICHUH YCTa-
HOBJICHHBIX K HUM TpeOOBaHUI.

Omnpenenuts, 4ToO ABISAETCS OPUTHHA-
JIOM, @ YTO KOMHEH JIEeKTPOHHOTO JOKY-
MEHTa, SBISETCS CIOKHOM 3amadel, Tak
KaK (aKTHYECKH Pa3IUuUTh HX HEBO3-
MOXHO [11], HO TpH 9TOM cyIeCTBEHHOE
3HAUCHHE MMEeT BPeMs ITOIIHCH YIIOTHO-
MOYEHHBIM JIMIIOM, TO €CThb MOMEHT IIpe-
JOCTABJICHHST JIOKYMEHTY FOPHINYECKOI
cwisl [12]. DTO TOBOPUT O TOM, YTO CHa-
yaJjla CO3/1aeTCsl OPUTHHAN MIEKTPOHHOTO
JIOKyMEHTa, a BCE OCTalIbHbIE JOKYMEH-
ThI, (POPMHpPYEMBIE Ha €r0 OCHOBE, SIBIIS-
IOTCSI KOTTUSIMU.

B 3akononarenscTBe YkpauHBI OIpe-
JIETICHO MOHATHE «OPUTHUHAT HIEKTPOHHO-
TO JOKyMEHTa» M «KOMHUS AIEKTPOHHOTO
nokymeHTa». CornacHo [6] opurnHAIOM
IEKTPOHHOTO ~ JIOKYMEHTa  CUHUTAeTCs
UIEKTPOHHBIA JK3EMIUIIP JOKyMEHTa C
00s13aTeNbHBIMA ~ PEKBU3UTAMH, B TOM
guciae ¢ DLIT aBropa. Ilpm ormpaBke
JJIEKTPOHHOIO JOKYMEHTa HECKOJIbKUM
aZipecataM WM €ro XpaHEHHHM Ha He-
CKOJIBKUX 3JIEKTPOHHBIX HOCHTENSAX HH-
dopmaly  KaXIbIH M3  AIEKTPOHHBIX
9K3EMIUISIPOB  CUUTAETCSI  OPUTHMHATIOM
JIEKTPOHHOTO JIOKYMEHTa, TO €CTh IMEeT
OZIMHAKOBYIO IOPUANIECKYIO CHITY. DJIeK-
TPOHHASI KOTUS HJIEKTPOHHOTO JOKYMEH-
Ta yIOCTOBEpsIeTCS B MOPSIKE, KOTOPHIi
YCTaHOBJIEH 3aKoHOM. Kormeii 1okymeHTa
Ha Oymare ISl DJIEKTPOHHOTO JIOKYMEHTa
SBJISIETCSl  BU3yallbHOE IPEJICTABIECHUE
9NIEKTPOHHOIO JIOKyMeHTa Ha Oymare,
KOTOpOE Y/I0CTOBEPEHHOE B COOTBETCTBY-
romeM nopsiake. Ho 3akoHozmarenbcTBOM
VYKpauHbl HE ONIpeieieH cocTaB 00s3a-
TEJIbHBIX PEKBU3UTOB KOMHMU JIIEKTPOH-
HOTO JIOKYMEHTa, HE PerIaMeHTHPOBAHO,
KakuM 00pa3oM HEOOXOIUMO 3aBepATh
9TH KOITMH, a TAK)Ke, KTO UIMEHHO JOJDKEH
WX YIOCTOBEPSTH, UTO SIBIISCTCS Ba’KHBIM
C TOYKHM 3pEHHMS NPHIAHUS IOPHIITYECKOH
CHJTBI KOTIHSIM JJIEKTPOHHBIX JOKYMEHTOB.
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OTBETCTBEHHOCTh CY0BEKTOB, KO-
TOpble MPUHUMAKT Y4YacTHe BO B3au-
MOJEHCTBHH.

B yciioBHsIX HPEIOCTABICHUS aMH-
HHUCTPATHUBHBIX YCIIYT C MOMOIIBIO HHTEP-
HET-TEXHOJIOTUIl CYyIIECTBYET BO3MOXK-
HOCTb IIOJHOCTBbIO MCKIIIOYUTH HOTPEO-
HOCTb OOpAIlleHUs] B Pa3JINYHbIe OpPraHbl
BJIACTH YKpauHBI 3a COIYTCTBYIOLIUMHU
nokymeHTamu. [Ipy 3TOM BO3HMKaeT Be-
POSITHOCTh BO3HUKHOBEHHs IIPOOJIEM C
pasrpaHUYeHHEM OTBETCTBEHHOCTH 3a
[IPEIOCTABICHUE TAKUX YCIyT MEXIy Be-
JIOMCTBaMH.

B [9] uetko ompeneneHo, 4To CyOB-
eKT IIPEI0CTABJICHHS aJIMHHUCTPATHBHON
YCITyTH HE MOXKET TpeOoBaTh OT CyObekTa
oOpaleHust JTOKYMEHThl Wi nH(opmMa-
LIM0, HAXO/SILIIMECS BO BIIaJICHUHU JAPYTOro
cyObekTa. Takxke onpesiesieHo, YTo cyOob-
eKT IIPe/l0CTaBICHHs aJIMUHUCTPATUBHON
YCIIyTH IOJIy4aeT COOTBETCTBYIOIIUE JI0-
KyMEHTBI WJIM HHPOpMAIUIO Oe3 ydacTust
CcyOBeKTa 0OpalleHus1, B TOM YHCIIe TyTeM
MPSMOTO  JIOCTYIa K HMH(OPMAIMOHHBIM
cucteMaM WM 0a3aM JaHHBIX JPYTHX
CyOBEKTOB MPEI0CTABICHHS aIMHHUCTpA-
THBHBIX YCIYyT, NPEINPUATHH, yupeK/ie-
HUH WM OpraHu3aluil, MpUHAIeKAIINX
K cpepe UX ynpaBICHUsL.

OnHako Takoe B3aMMOJCHCTBHE MEX-
1y BEIOMCTBaMHU TpeOyeT HOPMAaTHBHO-
ro ompezneneHuss GopM B3aUMOIEHCTBHSA
U MX YeTKOW perIaMeHTAalluH, a TaKKe
OIpE/ICNICHHE Kpyra OTBETCTBEHHOCTH
YYaCTHUKOB NPEJOCTABICHUS AUCTAHIIHU-
OHHBIX aJIMHHUCTPATUBHBIX YCIYT U pa3-
IpaHUYCHUS UX KOMIIETCHIMU. B HacTos-
1iee BpeMsl 3TH HOPMbI HE 3aKPCIUICHBI B
3aKOHOJATEIIbCTBE YKPAUHBI.

BoiBonbl. Ha cerojiss u3MeHsieTcs na-
pagurMa rocyiapCTBeHHOTO YIpaBIICHHUSI.
IIpu sTOM mepexox Ha HOBBIH YPOBEHb
B3aUMOJICHCTBHS IOCYAApCTBa C Ipak/ia-
HaMU HEBO3MOXEH 0e3 MCIOIb30BaHHs
WHTEPHET-TEXHOJIOTUH. AHalIu3 JUTepa-
TYpbl U CYLIECTBYIOLIEIO0 3aKOHOJATEINb-
CTBa MO3BOJISIET C/AENATh BBIBOJL O TOM, YTO
CYIIECTBYIOT HEHCCIICIOBAHHBIC BOIIPOCEHI
B JTOH oOnacTH, Takue Kak: HICHTH(U-
Kallud W ayTeHTU(QUKALUH CyObEKTOB
[IPAaBOOTHOLICHHUH, (HUKCALUsI BPEMCHH
oOpaleHust 3a YCIyroi ¥ MOMEHTa ee
MOJNyYCHHs, ONpeeieHne reorpaduue-
CKOTO MECTOIIOJIOJKEHHSI B3aUMOJICHCTRY-
IOIINX CyOBEKTOB, CO3/IaHUE U 3aBEPEHUE
IOPUANYECKH 3HAYMMBIX 3JIEKTPOHHBIX
Konui OyMaXHBIX JIOKyMEHTOB, OIIpe-
JieJIeHHe M pPasrpaHU4YeHHe OTBETCTBEH-

HOCTH HCIIOJIHUTENEH MperoCTaBIeHUs
yeiyr. HeoOXoquMo TPHHATH Mepbl IO
COBEPIIEHCTBOBAHUIO 3aKOHOJATENIbCTRA,
pENIaMEHTHUPYIOIET0  MPEAOCTABICHUE
aJMUHHUCTPAaTUBHBIX YCIyT C UCTIOIB30Ba-
HHUEM JIeKTPOHHBIX ToKyMeHToB u DL ¢
LIEJIbI0 MAKCUMAJIbHOM FapMOHU3ALIUY €TI0
€ MEXXIYHApOIHBIM 3aKOHOATEIbCTBOM B
JTaHHOM cdepe.
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HanmonansHoro yHuBepcurera «Onecckas FopuandecKas aKkaaeMus)

Summary

The article investigates system of sources of law in Ukraine and role of rule of law in its formation. Explores topical aspects of
use of such sources of law as a legal custom, legal doctrine, judicial practice, regulations, regulatory agreement. Based on analysis
conclusions about need to strengthen role of rule of law in legal system of Ukraine.

Key words: rule of law, supremacy of law, sources of law, the Constitution of Ukraine.

AHHOTaNUA

Crarbs OCBAIIEHA CCIICJOBAHUIO CUCTEMbI HCTOYHHKOB 1IpaBa B YKPAauHE U POJIM NPUHIIUIIA BEPXOBEHCTBA 3aKOHA B ee popMu-
poBanun. VccnemyroTcst akTyalIbHbIE aCTIeKTHI TPUMEHEHHSI TAKMX HCTOYHUKOB TIpaBa, Kak MPaBOBOW 00bIUail, Topuandeckast JOKTpH-
Ha, cyjieOHas NpaKTHKa, HOPMAaTHBHO-ITPABOBBIE aKThl, HOPMATHBHBIH J10roBop. Ha 0cHOBe IpoBeIeHHOTO aHAIM3a JeTal0TCsl BEIBOBI
0 HEOOXOIMMOCTH YIPOUCHUS POJIM IIPUHIIMIIA BEPXOBEHCTBA 3aKOHA B IPABOBOM CHCTEME YKpauHBI.

KiioueBbie c10Ba: BEpXOBEHCTBO NPaBa, BEPXOBEHCTBO 3aKOHA, HCTOUYHHUKH IpaBa, KoHcTUTynmst YKpauHsl.

HocTaHOBKa npoodaembl. Paz-
BUTHE YyKPAaWHCKOTO IIpaBa,
obmas TeHACHIUs pacuupeHust cde-
PBI €70 ACHCTBUS Ha COLMAJIBHBIC TIPO-
LIECChl B NMPABOBOM, JAEMOKPATHYECKOM
rocyaapcTBe NPHUIAIOT  aKTyaJlbHOE
3HaYCHHE BONPOCY UCTOYHHMKOB IIPaBa,
ux cucreme U dPPEKTUBHOCTH MPOSIB-
JICHUSL.

N neiictBUTENnbHO, peanu3zanus
MPUHIIUIIOB MPaBOBOTO TOCYAapCTBa,
CTaHOBJICHNE TPAKJAHCKOTO OOIIeCTBa
HY)XJIaIOTCSl B HAJINYUH COBPEMEHHOM,
HaydHO OOOCHOBAaHHON KOHIENIIHH
HWCTOYHHUKOB TipaBa. Benp menbrit psig
HapylIeHWH IpaB 4eJIOBEKa SBIACTCS
CJIEJICTBUEM, B TOM YHCJIE U OTCTYIUIE-
HUSl OT NPUHIIMIIA BEPXOBEHCTBA 3aKO-
Ha, AeGOpMaLUU CTPYKTYPbl HCTOYHH-
KoB mpaBa [1, c. 225].

B ycnoBusix coBpemeHHO Ykpau-
HBI TpoOIeMa HCTOYHUKOB IIPaBa CBsI3a-
Ha C IEMOKPAaTHYECKUMHU Npeobdpa3oBa-
HUSIMH, KOTOPBIE KacaroTcs Bcex cdep
obmecTBeHHO# *)u3HH. [IpaBoTBOpUE-
CTBO CErojHs YK€ HE paccMaTpHUBaeT-
Cs IPepOTaTHBOM JINIIb TOCYIapCTBa, a
IOpUIMYECKas HayKa BBIXOIHUT U3 OIpe-
JIeJICHU. MHOXECTBEHHOCTH HMCTOYHU-
KOB mpaBa [2, c. 12].

AKTYyaJIbHOCTH TeMbl HCCJI€e10-
BaHus. [Ipupony Kaxaoro MCTOYHUKA
IpaBa ONPEACISIOT MPUCYIIHE HMEHHO
9TOMY HCTOYHHKY CBOMCTBA, KOTOPHIE
OIIPENENAIOT €r0 POIb U MECTO B CHCTe-
M€ HMCTOYHHKOB TIpaBa M BBHIIOJIHSIIOT
cobcTBennyto ¢ynkmuio. Ilpu hopmu-
pOBAaHUU CHCTEMBI MCTOYHHUKOB IIpaBa
CyIIECTBYIOIIME BHENIHHE BOJICBBIC

(hakTOpBI NPUIAIOT €€ Pa3BUTHUIO OIpe-
JEJICHHYI0 OPHEHTAIUIO0, MOJCIHUPYs
ee, B TO BpeMsi, KaK CIIOCOOHOCTb ATOU
CHCTEMBI BBHIIIOJIHATH CBOE HAa3HAUCHHE
3aBHCHT YK€ TOJIBKO OT €€ BHYTPEHHUX
CBOICTB.

ITo wmuenmio 1O. Ilemmrydenxo,
0COOCHHO Ba)XKHOE METOJI0JIOTHYECKOe
3Ha4YeHHe JUIsi GOPMHPOBAHMS COBpe-
MEHHOW CHCTEMBI HCTOYHHMKOB YKpa-
MHCKOTO IpaBa UMEET NPUHIUI BEPXO-
BEHCTBA 3aKOHA, SBJIAIOIUICT QyHna-
MEHTaJIbHBIM. be3 BepXxoBeHCTBa 3aKo-
Ha HE MOXeET OBITh M pe4dH 00 uepapxun
HOPMAaTHBHO-IIPABOBLIX aKTOB, a, CIIe-
JI0BATEJIbHO, U O PasyMHOH IPaBOBOI
cructeMe ynpasieHus B obmecTtse. OT-
XOJ[ OT MPUHIIATIA BEPXOBEHCTBA 3aKOHA
MPUBOAHUT K TOMY, YTO NPH PEIICHHUH
KOHKPETHBIX BOIPOCOB  IpEHUMYyIIIe-
CTBO OT/AeTCSA MHCTPYKLUHUAM U JPYyTUM
MOJ[3aKOHHBIM AKTaM, YTO NPUBOJUT K
MOJMEHE MPUHIUIIA 3aKOHHOCTH MTPHH-
LUIOM TMOJUTHYECKOW WIJIM APYTOH 1ie-
J1ec000pa3HOCTU U COACHCTBYET ycuIle-
HUIO MPaBOBOTO Xaoca [3; 4].

Cocrosinne mucciaegoanus. IIpo-
OseMbl 0OeCIICUCHUSI BEPXOBCHCTBA 3a-
KOHa W CHCTEMBl MCTOYHUKOB IIpaBa B
CBOMX HAy4YHBIX paboTax HCCIIEIOBaIH
takue ydensle, kak: C. bo6poBHuk, JI.
TopOynosa, B. [lynuenxo, C. KuBanos,
M. Ko3swoo0pa, A. Komogwmii, 0. O60-
poroB, H. Ouuwenko, B. Onpuuiko,
H. [Tapxomenko, B. IleTpumun, I1. Pa-
ounoBuy, 10. lllemuryuenko u npouwne.
Braronapst ux uccienoBaHHsM COCTO-
SJIOCh  CYIIECTBEHHOE NPOJBHIKCHHE
ITIOpajdu3Ma B3IJSII0OB HAa HCTOYHUKH

rnpaBa, IpPHU3HAHA MHOTOACHEKTHOCTb
JAQHHOTO TIOHSATHS, OOOCHOBaHa BO3-
MOKHOCTH CYIIECTBOBAHHUS Pa3HBIX UC-
TOYHHMKOB IpaBa.

Hesbo cTaTbu SBISETCA PaccMo-
TPEHHE TaKOTO AaKTyaJlbHOTO BOIpOCa
IOPUCHPYICHIMM, Kak obecredeHue
MPUHIATIA BEPXOBEHCTBA 3aKOHA B CHU-
CTeMe UCTOYHHUKOB IpaBa YKpPauHBbI.

H3n10:keHNEe 0OCHOBHOTO MaTepuaia.
Kak u3BecTHO, HCTOPUYECKH NEPBBIM HC-
TOYHUKOM TIpaBa ObLI IIPAaBOBOIl 0OBIYAH,
MOSIBUBLIMIICS B CBSI3U C BOSHUKHOBEHHUEM
COLMANIBHOTO peryaupoBanus. COBOKyI-
HOCTb IIPABOBBIX OOBIYACB IPUHSTO Ha3bl-
BaTh OOBIYHBIM IIpaBoM. HopMBI 00BIIHO-
TO [TpaBa He CTPYKTYPHUPOBAHbI U HE CBA3a-
HBI MEX]y COO0M, He MMEIOT JIOTHYECKOH
CBSI3M, KOTOpasi Momia Obl IPEJOCTaBUTH
UM CTPYKTypHOEe enumHcTBO. OOBIvay,
MIPEXE BCEro, PErylupyroT €IUHUYHbIC
Clly4au, a IOTOM YK€ Olpe/ieJIeHHbIE cde-
pBl OTHOWIEHUH. XOTS 0OBIYHO-ITPABOBBIC
HOpPMBI MOXKHO auddepeHimpoBars Ha
criel(pUUEeCcKUe TPYIIIb, OJHAKO BHYTPU
TaKoOW TpymIisl Oynet Gosble mpodesos,
yeM cofepkanust. OTCYTCTBYET INIaBHOE —
€IMHCTBO IIeJIed W 3a/ad MPaBOBOTO pe-
TYJIMPOBAHHUSI, CAMHCTBO MTPABOBBIX PHH-
LIUIIOB, KOTOPBIC OIpPENENSIOT CYIIHOCTD
IpaBa, ¥ IJIABHOE, OTCYTCTBYIOLIEE SIUH-
CTBO CHCTEMBI PEryIHpyEeMBIX OTHOIIE-
Huii [4, c. 53].

H. IlapxomeHko oOTMeuaer, 4TO
00BIYHOE TPAaBO TECHO CBS3aHO C BIa-
CTBIO M MMEEeT MOJ3aKOHHBIH XapakTep
[5, c. 153].

Ha coBpemennoMm srame npaBoBoit
JKU3HU 3aKOHBl YKpaWHbl HPHU3HAIOT
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JeiicTBUE INpaBOBOro OObIYas, BO3-
MOKHOCTb €T0 HCIIOJIb30BAHUS IMPSMO
3a¢ukcupoBana B ['paxknanckom, Ce-
MEHHOM KojeKcax YKpauHbl, B XO03sH-
CTBEHHOM MPOLECCYabHOM KOJEKCe
Vkpaunsl u T. 0. [71aBHBIM yclnoBHEM
MIPUMEHCHHUS [IPABOBOTr0 OOBIYAs SIBIISI-
eTcsi TpeOoBaHUE HENPOTHBOPEUHS 3a-
KOHY.

BO3HHKHOBEHHE CHCTEMBbI HCTOY-
HUKOB TpaBa B (hOpMaJbHO-FOPHIHYC-
CKOM NMOHMMAaHUHU CTAHOBHUTCS BO3MOXK-
HBIM BCJICACTBHE CTAHOBIICHUS U pa3-
BUTHS IOpUIMYECKON Hayku. HayuHble
MpeICTaBICHHs O IpaBe GOPMHUPYIOTCS
B pe3yibTaTe MPOBEICHHBIX HCCIEJO-
BAaHUH, HAINPABIICHHBIX Ha IO3HAHHE
CYLIHOCTH TPABOBBIX SIBICHUH M TpaK-
TUYECKOE YCOBEPILCHCTBOBAHKE MIPABa,
U TakuM 00pa3oM y4YeHBIMH-IOpPHCTA-
MU CO3AaeTcs HOpUIHYecKasl JTOKTPH-
Ha — pa3paboTaHHBIE 1 00OCHOBAHHEIE
YYCHBIMH-FOPUCTAMH TTOJIOKCHHS, KOH-
CTPYKLUHU, TPUHIUIBI U CYXICHHUSI O
npase [6, c. 402].

XOTsl OKTpPHMHA HE NpPU3HAHA Kak
(bopManbHbIi HCTOYHUK B OOJBIIMH-
CTBE IIPABOBBIX CEMEH, OHAa OKa3bIBaeT
00JBIIIOE BIMSIHUE HE TOJIBKO HA MPaBO-
MPUMEHUTEINII U UHTEepHperaTopa aeii-
CTBYIOLIETO IIpaBa, HO U Ha 3aKOHO/a-
tenst. K qokTpuHe 00pamaroTcst WIeHb
BBICIIUX M MECTHBIX 3aKOHOJATEIbHBIX
OpraHoB MpHU MOATOTOBKE © 0OCYX-
JNCHUHM TPOEKTOB 3aKOHOB M JIPYTHX
HOPMATUBHBIX aKTOB. JIOKTpHHA 4acTo
HaXOJUTCS B PACHOPSIKEHUM BBICIIUX
CyneOHbIX HMHCTAHIUI IpH pELIeHUN
CIIOPHBIX BONPOCOB U NpH (HOPMHUPOBa-
HUAU OO0IIe HOPMBI CyneOHOTO mpasa.
IIpaBoBasi TOKTpHHA HATOJHSIET COMEP-
KaHMEM IOpUIHYecKoe 00pa3oBaHUE H
(dbopmMHpyeT MpaBOCO3HAHUE Kak IPO-
(eccuoHaIbHBIX FOPUCTOB, TAK U I'PaXK-
naH. IIpakTHka 3aKOHOTBOPYECTBA I10-
CJIETHET0 BPEMEHH CBHJIETEILCTBYET O
TOM, YTO HE BO3MOXKHO CO3/1aTh OTJEIb-
HBIM 3aKOH, a TeM 0oJjiee 00JacTh WU
LEJIyl0 CHUCTEMYy 3aKOHOJATEJbCTBA,
KoTopasi Obl OTBEYajsa COBPEMEHHBIM
TpeOOoBaHUsIM CIIPaBEAINBOCTH, O3 OC-
HOBATEJIIbHOW Hay4YHOU pa3paboTKu ee
KOHLICIIUH. 3aKOHOAATEIbCTBO JIOJIK-
HO (hOpMHUPOBATHCSA HA OCHOBAHUU TIIA-
TEJIBHO B3BCHICHHBIX M anpoOUpOBaH-
HBIX HAIlMOHAJIBHOM M MHMPOBOM MpakK-
THUKOI Hay4HBIX BBIBOJIOB [7, c. 41].

TIpumepom BBIIICHU3JIOKECHHOTO
MOXET CIIY)KUTh TaKO€ TOHSTHE, Kak

«BEPXOBEHCTBO IIpaBa», KoTopoe Oia-
rogapsi padboram A. [laiicu npuobperno
KayecTBa KJIACCHYECKOH MOKTPUHBI M
OJIHOTO M3 OCHOBOIOJIOXHBIX NPUHIIH-
OB MIpaBa C KOHKPETHBIM IOpHINYE-
ckuM 3HaueHueMm. ChopmynupoBaHHas
A. Jlalicu TOKTpHHA — 9TO KOHI[EHTPHU-
pOBaHHOE BBIpaKEHHE HJAEH, KOHIEeN-
Ui, Teopuit, KOHCTPYKIUi U dopmyi,
HapaOOTaHHBIX B TEYEHHE MHOTHX Be-
koB. Ha ee ocHOBe ObLIO CO31aHO eau-
HOE IOJIOTHO NOJINTHKO-IOPUAUYECKOTO
YYEHHUs, CTaBIIErO pPYKOBOAALIUM H
TOCITOJICTBYIOIIUM B COBPEMEHHOM JIe-
MOKpPaTH4YeCKOM MHUPE, IPEXk e BCEro, B
EBpome [8, c. 53].

B nocneaHue roisl B CHIIy COIH-
aJbHOU posu U crienupuyecKkux GyHK-
Ui cyga BO3POCIIO 3Hau€Hue cynaed-
Hoit mpakTuku. CymneOHYIO NpaKTHKY
MOJKHO pPacCMaTpHUBaTh, KaK 3JIEMEHT
MEXaHH3Ma IIPaBOBOIO pErylIupoBa-
HUsl TPAaBOBOM CUCTEMBI, IJI€ OHA, BO-
NEpBBIX, HIpPaeT poiib (yHIaAMEHTA
JUISL JaJIbHEHIIMX 3aKOHOTBOPYECKUX
pelIeHnH, BO-BTOPBIX, B CBOMX aKTax
TOJIKOBaHMS JCHCTBYIOIIEr0 3aKOHO/A-
TEJIbCTBA COJCPKUT yKa3aHUs U oOpa-
3Bl PEUICHUsS KOHKPETHBIX JeJ IpU Ha-
JINYUN KOJITU3UH B MPABOBBIX HOPMAX,
CBSI3bIBAsI MPABONPHUMEHEHHE U MPaBo-
TBOPYECTBO.

CornacHo noctaHoBieHuo Ilneny-
Mma Bepxosnoro Cyna Ykpaunsl Ne 9 or
1 HOsIOpst 1996 1. cyneOHBIe pemeHus
JIOJKHBI OCHOBBIBaThCs Ha KoHcTHTY-
LMK, a TaKXKe Ha JCHCTBYIOIIEM 3aKo-
HOJIATENIbCTBE, HE IPOTHBOPEYALIUM €
[9]. U3 3TOTO MONOKEHUSI MOYKHO CJIe-
JIaTh BBIBOJ 00 00€CIIeUeHnH OJMHAKO-
BOCTH TIPHUMEHEHHUS 3aKOHO/ATEIbCTBA
BCEMH cydaMu OOIIedl IOpUCAMKINHY,
YTO, B CBOIO O4epe/b, 03HAYaeT rOTOB-
HOCTb IPOIECCYaTbHOTO NpaBa YKpau-
HBI K IPUHATHIO CyAeOHOTO IpeLe/eH-
Ta, KaK MCTOYHUKA [IpaBa.

EnuncrBo  cyneOHONM  mpakTuKH,
OJIMHAKOBOCTh TIPUMEHEHHS CyAaMH
MaTepUAIbHBIX M  IIPOLECCYyalIbHbBIX
MIPaBOBBIX HOPM SIBIISICTCS HENPEMEH-
HBIM YyCJIOBHEM oOOecIie4eHus: BepXo-
BEHCTBA IIpaBa M 3aKOHa B O0IIECTBE,
HMEHHO Ha OCHOBE CyJeOHOH MpaKTH-
KH MOXHO OIpPEAeNATh HAIpPaBICHUS
YCOBEPUICHCTBOBAHUS M 3aKOHOJATEIb-
CTBa, M IPaBOBOH MH(PACTPYKTYpHl B
L[EJIOM.

Heie B Hamem rocygapcrse, Kak
cuyurtaer H. OHHUIIEHKO, TPOUCXOAMT

HayaJIbHBIN 3Tarl BO30OHOBIICHUS POJIN
3aKOHa, KaK peallbHO JeHCTBYIOLIETO,
a He (opMaJIbHOrO MCTOYHHKA IpaBa
[10, c. 152], u 5TO HaXOAUTCS B TECHOU
CBS3M C CHCTEMHBIM YIOPSJOYCHHEM
BCeX HOPMAaTUBHBIX akToB [11, c. 92],
TO €CTh C MPOIECCOM CHCTEMaTH3aIlNH.

VYcTaHOBICHHE HUEPapXUUYCCKUX OT-
HOILICHUII MEXJy IMPaBOBBIMH aKTaMH
[PHUCYIIE BCEM IPABOBBIM CHCTEMaM,
nockonbKy ddpdexruBHoe PyHKIIHO-
HUPOBAaHUE IPABOBOH CHCTEMBI 3a-
BHCHT, MpeXJae Bcero, oT 3pQexTus-
HOCTH (YHKIIMOHUPOBAHUS CHCTEMBI
HUCTOYHHMKOB IpaBa, 4yTo OOYCJIOBIEHO
CYLICCTBOBAaHUEM HepapXuu, o0beau-
HSIOLIEH OO0JIBIIIOE KOJIMYECTBO PAa3HbIX
MCTOYHHMKOB IIpaBa U X COTIACOBAaHHOE
nevicteue [12, c. 11].

Wepapxuueckyro cucremy oOpazo-
BBIBAIOT HEPABHbIC, TOMYHHECHHBIC JIPYT
JIPYTY DIEMEHTBI, MEXIY KOTOPBIMH
BO3HUKAET 3aBUCUMOCTh. Mepapxuu-
HOCTb BBICTYIIaeT KaK HPHUHLUI MO-
CTPOEHHUSI CUCTEMbl HCTOYHHUKOB IIpaBa
B IIpeJenax OIpeJIeJIeHHON MpaBOBOU
CUCTEMBI, OOYCIIaBIMBACTCS COAEpIKa-
HUEM IOJIHOMOYUH NMPUHUMAIOIUX UX
CcyOBEKTOB ITPaBOTBOPYECTBA, SIBJISICTCS
BBIP@OKCHHEM pa3HOH IOPUAMYECKON
CHJIBI OTHEJbHBIX BHJOB HCTOYHHKOB
[paBa M CBSI3aHHBIM C 3TUM 3aBEJOMBIM
COTIOIYMHCHHEM HCTOYHHKOB IpaBa B
eJIOCTHOM cucteme [5,c. 193].

OfHaKO HYXHO OTMETHTh, YTO Ha
CErojiHsd He CyIECTBYeT YHHBEpCallb-
HOTO MEXaHHU3Ma OOecIleYeHUs BEepXo-
BEHCTBA 3aKOHA B BHJIE ONPEACIECHHOTO
anropuTMa AeWCTBUN WM 1IAroB, OCYy-
LICCTBJICHUE KOTOPBIX aBTOMATHYECKU
MPHUBEJIET K XKEIATSIbHOMY Pe3yJbTaTy
[10, c. 198].

Oco0EeHHO Ba)KHBIM JIJIST HAIIMOHAJIb-
HBIX TPABOBBIX CHCTEM SIBISICTCSl CTa-
6mibHOCTh KoHcTHTynHMn kak OcCHOB-
HOTro 3aKOHa, OIPEJEISIOIIEr0 OCHOBBI
peryiaupoBaHusi OOIIECTBEHHOTO OT-
HOILEHUS ¥ UMEIOLIETO ONpe/e/IeHHbIe
0COOCHHOCTH: HAUBBICIIUII YPOBEHb
JErUTHMAIUN, MaKCUMAaJIbHO IIHPOKast
chepa mpenmera KOHCTHTYIIHOHHOTO
peryiupoBaHusi, HaWMBbICIIAS IOPUIU-
4yeckasi cuiaa, OCOOBIH IMOPAJOK MpH-
HATHSI, HATH4YKe crenuduaeckux Gopm
U MHCTHUTYTOB ee oxpansl [13, c. 9].
OTn 0cO0EHHOCTH AT BO3MOXKHOCTH
onpeaenuTs KOHCTUTYLHIO, KaK Hau-
Gosee cTaOMIBHBIH HOPMAaTHBHO-IIPA-
BOBOH akT. bnaromaps »ToMy HMMEHHO
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KoHCcTUTyLMIO MOXKHO NpU3HATh LIEH-
TPOM, BOKPYT KOTOPOTO TpYNIHUPYIOT-
cd B CHCTEMY, a HE B IPOCTYIO0 COBO-
KYIHOCTb, JApPYTH€ HCTOYHHKU IpaBa,
MPaBOBOM OCHOBOM HX COJEpKaHHUS.
Konctutynus siBiasieTcst CBO€0Opa3HbIM
SIAPOM HAIMOHAJIBHOTO 3aKOHOMATEIb-
CTBa M OJHOBPEMEHHO TapaHTOM €ro
crabwisHOCTH [14, c. 21].
Konctutynuss  Ykpaussl,
HOBHB OCHOBHBIC BHJIBI
HO-TIPABOBBIX AKTOB, KOTOPBIE MOTYT
NIPUHUMATBCA B YKpaumHe, OJHOBpeE-
MEHHO, XOTSl U He IpsIMO, ONpejeaunna
BEPXOBEHCTBO 3aKOHa B ATOH CHCTEMe.
B uwactHOCTH, cT. 8 OcHOBHOrO 3aKo-
Ha YKpauHbBl NpeTyCMaTPHUBAET, YTO
B YKpauHE IpPU3HACTCA U JEUCTBYET
MPUHIUII BEpXOBEHCTBa npasa; Komu-
CTUTYyIUSl YKpaWHBI HMEET BEHICIIYIO
IOPUINYECKYIO CHITY, 3aKOHBI U JAPyTHE

ycra-
HOpMAaTHB-

HOPMAaTHBHO— ITPABOBEIE AKTHI JOJKHBI
COOTBETCTBOBATh e€ii. BMecTe ¢ Tem no-
JIOKEHHs CT. cT. 6, 19, 106, 113, 118,
135 00s13bIBatOT OpraHbl roCy1apCTBEH-
HOH BJIACTH U OpraHbl MECTHOTO CaMo-
YIOpaBiICHUs, MX JOJKHOCTHBIX JIMI]
elcTBOBAaTh JIMIIb HAa OCHOBAaHUHU, B
npeaenax MOJHOMOYHMI M crocoOami,
npexycMoTpeHHbBIME KoHCcTHTynHEH 1
3akoHamMu Ykpawsbl [15; 28]. Ympoue-
nre B Konctutynum VYkpanHBI Bepxo-
BEHCTBA 3aKOHA, HAa HAII B3IJIS, HYXKHO
paccMarpuBaTh, Kak OJWH W3 BaKHBIX
[1aroB Ha ITyTH J€MOKpaTU3aINH yKpa-
HMHCKOTO 00IIeCTBa, MOCTPOCHHUS COLH-
aJIbHOTO, IPaBOBOTO TOCYAapCTBa.

Konctutynuss YkpauHbl COAEPXKUT
TaKKe psax TpeOOBaHMI K HOPMAaTHB-
HO-TIPABOBOM cUCTEMeE, CPeIn KOTOPBIX
HY’)KHO BBIJEIUTH MpsiMO€ JeHCTBUE
HopMm Konctutynuu. IIpsmoe neiictsue
Konctutynum — 310 0gHO W3 pelmaro-
IIUX YCJIOBHUI HHTETPALNH €€ TPaBOBO-
TO COZIepKAHUS B COIMATIBHYIO IIPAKTH-
Ky. KacarenpHo 3akoHomarenst mpsmoe
neiicteue  KoHcTuTynuum  O3Hayaer,
YTO NMPU NPUHSATHU 3aKOHOB OH MOXKET
JIMIIb KOHKPETU3UPOBATh U AETAIHU3U-
pOBaTh KOHCTUTYLIMOHHBIE MOJOXKEHHUS,
a TaK)Ke yCTaHaBIIMBATh KOHCTUTYIIU-
OHHbBIC HpoueccyaibHble (GOpMBI HUX
peanu3aiuu.

W3 mpstmoro neiictBust HopMm Kon-
CTUTYIIUU BBITEKAET, YTO UX KOHKPETH-
3a1Us BO3MOJKHA TakK)Ke IMpaBONpUMeE-
HUATEIBHBIMU OpTaHaMH, IMpexXae Bce-
ro cynamu, myteM ToikoBaHus. Cyabl
JIOJDKHBI HETTOCPEACTBEHHO NMPUMEHSITH

nosioxkeHust Koncrurynun Ykpaussl B
ciayuasx, KOrja pelieHue jeja Ha oc-
HOBE 3aKOHA OKAa3bIBAaeTCs HEBO3MOX-
HbIM. W naump B ciydyae HEOJHO3HAU-
HOTO TOJIKOBAHMSI COOTBETCTBYIOIIUX
nosoxxennit KoHcTUTynMu pasHBIMH
TOCYZapCTBEHHBIMH  OpraHaMH  WJIN
BECOMBIX COMHEHHH OTHOCHUTEIHHO
KOHCTUTYIIMOHHOCTH 3aKOHA, KOTOPBIH
MOJJICKUT TPUMEHEHHIO IIPU pele-
HUW KOHKPETHOTO Jeia, CyAbl B Ompe-
JIEJIEHHOM 3aKOHOM MOPSIAKE JIOJKHBI
ob6pamatscst B Koncturyunonnsiit Cyx
YKpauHsbl.

Ct. 92 KoHcTuTyuuu YKpauHbI
MOATBEPIKJAET BEAYILYI0 POJIb 3aKOHA
B HEpapXUM HOPMATHUBHO-NPABOBBIX
aKTOB TE€M, YTO yCTaHABIMBAeT Iepe-
YeHb BOINPOCOB, BXOIAIINX B cepy
peryiaupoBaHMsl 3aKOHOM. B aT1o0it cTa-
ThE PeaJbHO OTPA3NIICS IMPHUHIIHI MTPHU-
opurera (BEpXOBEHCTBA) 3aKOHA B CH-
CTE€Me HCTOYHHKOB ITpaBa, ¢ MOMOIIBIO
KOTOPBIX OCYILECTBISIETCA TPaBOBOE
peryJupoBaHuE CaMbIX BaXKHBIX 0OLIe-
CTBEHHBIX OTHOIIEHHH. DTUM YTOUHS-
eTcsl IPeMETHBIH NepedeHb BOIPOCOB,
o KoTopbiM BepxoBHas Pana Ykpaunst
OCYIIECTBIISICT 3aKOHOATEIbHOE Pery-
JIUpOBAHUE, XOTSI OHAa MOXKET MPUHU-
MaTh 3aKOHBI U IO JPYTHM BOINPOCAM
CBOCH KOMIIETCHIUH.

[IpuopuTeTHOCTs 3aKOHA JOJDKHA
co3gaBaTh 0aszy Uil €QUHCTBA M BHY-
TPEHHEeW COTIacOBaHHOCTH BCE CUCTe-
MBI HMCTOYHMKOB IpaBa. JloCTHKeHHE
CTAaOMJIBHOCTH CHCTEMbl HCTOYHHKOB
mpaBa BO3MOXHO Onaromapsi IMocCTo-
STHHOMY MOHUTOPHUHTY HOPMaTHBHOTO
MaccHBa, IOBBIIIEHUIO POJH MPaBo-
BOH JOKTPUHBI B CUCTEME HCTOUHHMKOB
mpaBa, 00eCIeYeHNI0 MOCTOSIHHON 00-
paTHOM CBS3M IOPUIMYECCKONH HAyKH,
MPaBOTBOPYECTBA M  IOPUAMYECKOH
npakTtuku [13, c. 12].

HopMarusHbIil 1OrOBOp Kak MCTOU-
HUK TIpaBa, €ro 3HaueHWEe MPU3HAIOTCS
U MCTOJB3YIOTCSI BO MHOTUX MPaBOBBIX
CHUCTEMAaX, OH SBIIIETCS OCHOBAaHHUEM
JUIsl IPUHSTUS HOPMATHBHO-IIPABOBBIX
AKTOB, HA OCHOBAaHUH KOTOPBIX (HopMy-
JIUPYIOTCSI HOBbIE HOPMBI IIPaBa.

B coBpemeHHBII Tepuoa B MEXaHHU3-
Me MPaBOBOTO PETYIUPOBAHUS POJIb Ta-
KOTO JIOTOBOPA BO3PACTAET, TaK KAK OH
«SIBIIIETCSI JJOBOJIBHO THOKOM MpaBOBO
(dhopmoii, B KOTOPOH MOTYT HAaWTH OTO-
Opa’keHHE pa3HbIE II0 CBOEMY Xapak-
Tepy OOIIeCTBEHHbIE OTHOIIEHUS, BO3-
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HUKalOIIMEe B IPAaBOBOH peanbHOCTH;
ONTHUMAaJIBHOM (OpPMOH yuera pa3HOTro
CIEKTpa MHTEPECOB. YUACTHUKHU JOTO-
BOpa CaMU yCTaHABIMBAIOT 00s3aTelb-
Hble s ce0st HopMbl [ 1, ¢. 225-226]».

II. PabunoBuY naeT HOPMATHUBHO-
[IpaBOBOMY [JOTOBOPY TaKO€ OIpee-
neHne: «JTO OAWH W3 OCHOBHBIX HC-
TOYHHUKOB IIpaBa... DTO OOBEKTHBHOE
(hopmanbHO 003aTEILHOE IPABUIIO TIO-
BEJCHHUS O0ILEro Xxapakrepa, KOTOpoe
YCTaHOBJIEHO IO O0IIel JOrOBOpEH-
HOCTH HECKOJIBKHX CyOBEKTOB, U KOTO-
poe oOecrieunBaeTcst TOCYAapCTBOM»
[16, c. 69].

HopmaruBHbIE 10rOBOpHI HEO0XO-
JIUMBI 7 TOTIOJHEHUs U KOHKpPETH3a-
LMY CYIIECTBYIOIIETO U JeHCTBYIOLIETO
3akoHOmarenscTBa. Ho must obecrmeue-
Hus 60jee BBICOKOTO YPOBHS BBITIOJHE-
HHSI TaKUX JOTOBOPOB 00s3aTEIbHBIM
CyOBEKTOM JIOTOBOpPA JIOJIKEH OBITH Op-
raH rocyiapcTBeHHoii Biactu. Yem 0o-
Jiee BBICOKOE MECTO B CHCTEME yIpPaB-
JIEHUs 3aHMMAeT OpraH rocyaapcTBEH-
HOW BiacTH (y4acTHUK JOrOBOpa) —
TeM OoJblIas OpUIUYECKas Cuila ca-
moro goroBopa [17, c. 116-117].

HopmarusHbie 10roBOpsI MPUMEHS-
IOTCS MPaKTUYECKH BO BCEX 00JIACTAX
mpaBa YKpauWHBI, HauOoiblIee pac-
IIPOCTPaHCHHE OHU MOJXYy4HIH B cdhepe
MEXyHapOIHOTO IIyOIMYHOTO MpaBa.

IIpouecc wuMIIIEMEHTAMM HOPM
MEXIyHapOJIHOTO IpaBa Ipenonpese-
JseT HeoOXonuMOoCTh OoJiee MHUPOKOTO
HCIIOIb30BaHUSI HOPMAaTHBHOTO JIOTO-
BOpa Kak MCTOYHHMKA IpaBa YKpPauHBI,
TaK KaK HOPMbI MEXJyHapOIHOTO IMpa-
Ba 0000IIEHBI B IOTOBOPHOU (hopme.

Kax u3sectno, B cT. 9 KoHctury-
LMY YKpauHbl 3aKPEIUICHO, YTO «JeH-
CTBYIOIIHE MEXIYHAPOIHBIE IOTOBO-
pBI, coracue Ha 0053aTeabHOCTh KOTO-
prIx nano BepxosHoii Panoit Ykpannsl,
ABIIAIOTCS ~ YacThIO  HAIMOHAJIBHOTO
3aKOHOJATEIbCTBA YKpPAaWHBL. 3aKiro-
YEHHE MEXAYHAapOJHBIX JIOrOBOPOB,
KoTOphle npoTuBopedyar KoHcTuTynuu
VYKpauHbl, BO3MOXHO JIMIIb 110C]IE€ BHE-
CEHHUsI COOTBETCTBYIOLIUX U3MEHEHUH B
Konctutynuio YkpauHb».

Conepxanne 3Toi crarbu KoHcTH-
Tyouu YKpauHBI JaeT OCHOBAHUS CUU-
TaThb MEXIyHapOAHBIE TOTOBOPHI HC-
TOYHHMKOM TIpaBa YKpaWHBI, 3aKPeTUIsist
10JIOKEHHE JI0TOBOPOB HOPMATHUBHOTO
XapakTepa W TOBBIIIAs POJb W 3HaYe-
HHE BBIIIEYIIOMSIHYTOTO HCTOYHHUKA.
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BoiBoabl. Ilpu 1r00BIX yCIIOBUSX
MIPUHIIMIT BEPXOBEHCTBA 3aKOHA CIYKHT
MOCTPOCHUIO YETKON U JJOTUYECKOU CH-
CTEMBI IIPaBa U SIBIISCTCS BAXKHCULINM,
Y4YHUTBIBas HEOOXOAMMOCTb OCYIIECT-
BJICHUSI KOHTPOJIS HaJ KOHCTUTYLHOH-
HOCTBIO M 3aKOHHOCTBIO COOTBETCTBY-
IOIIMX HCTOYHMKOB IIpaBa, IOCTHIXKE-
HUsl 6oabiIeit 23 (HEeKTUBHOCTH CaMOTO
IpaBa M yBEJIMYEHUS YPOBHS IPABOBOM
KYJIBTYPBI U TIPAaBOCO3HAHUS.

Cozzlanue CHCTEMbl HCTOYHHMKOB
npaBa, oTBedaromeil OcHoBHOMY 3a-
KOHY YKpauWHbl W TpPHU3HAHHBIM WM
MPaBOBBIM MPUHIUIIAM, JOKHO OBITH
HEPa3pbIBHO CBS3aHO C IIOBBIIICHUEM
pOJIM TIPUHIUIA BEPXOBEHCTBA 3aKOHA
B NIPAaBOBOM cucteMe YKpanHbl. MImen-
HO uepe3 coorBercTByromue KoHcTH-
TyIMH WCTOYHUKH TIpaBa BO3MOXKHO
Haubosee 3ddexkTrBHOE OOHOBICHHE
CUCTEMBI I1paBa Ha JIEMOKPATHYECKUX U
TYMaHUCTHYECKHUX MpUHIHMIAX. TOIBKO
BEpXOBEHCTBO KOHCTUTYLMH M 3aKOHA
B CHUCTEME UCTOYHHKOB IIpaBa obecrie-
YUT BBICOKOE Ka4eCTBO BCEH CHCTEMBI
mpaBa, CO34acT OCHOBY €€ €IHMHCTBa
U BHYTPEHHEH COINIACOBAHHOCTH, H
TOJILKO TIPU 3TUX YCIOBHSIX CTaHYT pe-
aJIbHOCTBIO BEPXOBEHCTBO IIpaBa U pe-
anu3anus JIeJCHUS TOCYIapCTBEHHOU
BJIACTH MEXY €€ BETBSIMHU.
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HAIIPABJIEHUSI PE©@OPMUPOBAHUSA OBIIEN YACTHU YK YKPAHUHBI,
KAK HEOBXOJIUMOE YCJOBUE B3AUMOJIEHCTBUS
C MEXAYHAPOAHBIM YI'OJIOBHBIM CYAOM

Maxkcum KYHHEBUY,

KaHIUIAT IOPUIHYSCKUX HAyK, TOICHT Kadeaphl YTOJOBHOTO MIPaBa U KPUMHUHOJIOTHH IOPUANIECKOTO (haKyibTeTa
Kueckoro HanmoHalibHOTO yHUBepcuTeTa uMeHu Tapaca [lleBuenko

Summary

The article is devoted to issues of developing ways of reforming provisions of General Part of Criminal Code of Ukraine in order
to create a legal mechanism of interaction between Ukraine and International Criminal Court, in particular mechanism of ensuring
possibility of using international regulations for recognition of a person guilty of a crime on territory of Ukraine, consideration of
previous convictions held by international judicial institutions providing legal estimate of next unlawful actions of same person and
enforcing sentences of international judicial institutions in legal system of Ukraine.

Key words: Rome Statute, General part of Criminal Code of Ukraine, verdict of International Criminal Court.

AHHOTAIHUS

Crarbs mocBsieHa pa3paboTke HanpasieHuit peopmupoBanus nonoxeHuit O6meit yactTu YK YkpauHbI ¢ LENbI0 CO3IaHUs pa-
BOBOI'O MEXaHM3Ma B3aUMOACHCTBHA YKpauHbl ¢ MeXayHapOAHBIM YIOJIOBHBIM CYIOM B YaCTH: FapaHTUPOBAHUS BO3MOXKHOCTH HC-
MIOJTE30BAHNS MEK/TyHAPOJHBIX HOPMATUBHBIX aKTOB /IS TPU3HAHMS JIUIIA BHHOBHBIM B COBEPIICHUH NMPECTYIUICHHS HA TEPPUTOPHH
VYKpauHbl, yueTa IpeablIyIuX IPUTOBOPOB MEXIYHAPOJHBIX CYIeOHBIX YUPEXKIACHHH IIPH YTOJOBHO-IIPABOBOI OLIEHKE CICAYIOIIHX
MPOTHBOIIPABHBIX JICHCTBUII TOTO K€ JIMIA, @ TAKXKE UCIIOJIHEHUsI IPUTOBOPA MEXKLYHAPOIHOTO CyAeOHOTr0 YUpEeKAEeHHs B IPAaBOBOH

CUCTEME YKPAUHBL.

KoaroueBsbie ciioBa: Pumckuii Craryt, O0mias yacth YTOIOBHOTO KoJieKca YKpauHbl, IPHUTOBOP MeK/TyHapOIHOTO YTOJIOBHOTO CY/a.

]:[OCTaHOBKa npodiembl. Pum-
CKUI cTaryT MexXIyHapOoaHOTo
YTOJIOBHOTO Cy/a, BCTYNUBIIMK B JAei-
ctue 01.07.2002 poky (nanee — Pumckuit
Craryt) [1], chopmupoBan B 3HaUUTEIIb-
HOH CTENEeHH aBTOHOMHBIN MEXyHapo-
HO-TIPAaBOBOM ~ MEXaHU3M IPOTUBOJEH-
CTBHS HanOoJiee ONMACHBIM IPECTYTIIICHHU-
SIM, BBI3BIBAIONINM 03a009€HHOCTH BCETO
MHpoBoro coobmecrsa (cr. 1 Pumckoro
Craryra). Bmecte ¢ atHM coxpaHsercs
3Ha4YMTEIbHAs POJb OTICIBHOIO TIOCY-
JIapcTBa B NPOTUBOJCHCTBUM yKa3aHHBIM
NPECTYIUICHUSIM TIOCKOJIBKY: a) Tocynap-
CTBEHHBIH anmapar IMeeT MeXaHU3M MpH-
HY)XICHHSI, KOTOPBIH IO3BOJISIET: pacclie-
JIOBATh WJIU MPEIOCTaBUTh AP HEKTUBHYIO
MIOMOIIIb B €70 MPOBeAeHNN MexTyHapo-
HOMY yTOJIOBHOMY cyny (manee — MYC);
OCYIIECTBHUTH Cy/IeOHOE paccMOTpeHHe
JleNla WM TIPEIOCTaBUTh TIOMOINb B TIPO-
BE/ICHUH Cy[1e0HOTO paccieoBaHus, OCy-
mectsigeMoro MYC, a Takke HCIIOJIHUTD
MPUroBop; 0) Aake MOCIIE pacciae0BaHHs
CUTyalldM COBEPLICHHs IPECTYIICHHs
MYC, rocynapctBo ocTaeTcs IEpBUYHBIM
3BEHOM B MEXaHU3ME IMPOTHBOACHCTBHS
NPECTYIUICHUSIM TaKOTO poJia, MOITOMY
€ro 3aKOHOZIATENbCTBO, C OHON CTOPOHBI,
HE JIOJDKHO OBITh TPENATCTBHEM B IIPO-
BeZieHHU paccnenoBanus MYC, ¢ npyroit
CTOPOHBI, TOJDKHO UMETh MEXaHU3M yue-
Ta TPUTOBOPOB MEXKIYHAPOIHBIX Cyne0-
HBIX YYPEKACHHH IPH TPUBICYCHUH K

OTBETCTBEHHOCTH TE€X K€ JIUII 32 UX Jallb-
HEHIITYI0 IPECTYIHYIO JIEATeIbHOCTb.

Taxum 06pazom, ycioBueM 3hGexTus-
HOTO JCHCTBUSI MEXK[yHapOZHO-IIPABOBOTO
MEXaHU3Ma IIPOTUBOJICHCTBUS IIPECTYI-
HOCTH, 3JIEMEHTOM KOTOpPOIO SBIISIETCS
MVC, ectb mpucrnocoOIeHHOCTh K 3TOM
LIeJIM BHYTPEHHEro 3aKoHa 00 YTOJIOBHOW
OTBETCTBEHHOCTH KXKAOTO OTAEIBHOTO
rocyfapcTBa. Peanuzanus Takoi nenu s
VKpauHBl IIpeLyCcMaTpUBACT T'apMOHH3a-
IUI0 YTOJIOBHOTO KOJEKCa YKpauHbI OT
05.04.2001 r. (manee — YK Vkpaunsl) kak
B 4aCTU OOIIMX TTOJ0KEHUH 00 yrolIoBHON
OTBETCTBEHHOCTH, TaK M B YacTH OIIpesie-
JIGHUS NIPU3HAKOB TIPOTHBOINPABHBIX [Esi-
HHUH ¢ HOPMaMH MEXIyHapOJIHOTO IIpaBa.
B npenenax Takoro peopMUpoBaHus 1ep-
BUYHBIM 33/IaHUEM SIBIIsIeTCs oOecrieueHne
PEAILHOTO YTOJIOBHO-TIPABOBOTO 3HAYCHUS
npurosopy MYC B mpaBoBoil cucreme
VYKpauHsL.

AKTYyaJIbHOCTb TeMbI HCCJIeI0BAHUS
o0ycoBlIeHa TPHUHATHEM BepXOBHBIM
CoBeToM VYKpaWHBI 3asBICHHH O IIpu-
3HaHUM topucaukiuun MYC: 3assie-
Hue ot 25.02.2014 1. [2] u 3asBieHue ot
04.02.2015 . [3] (manee — 3asBieHUs
VYkpaunsl kK MYC).

IIpunsatne 3asgBneHuii YKpauHbl K
MVYC 06asupyercsi Ha NPeLyCMOTPEHHOM
B cT. 12 Pumckoro Craryra mexaHuzme
pacnpocTtpanenus ropucaukim MYC Ha
CUTyallu! COBEPILICHUS MPECTYIUICHUH B

TOCYAapCTBaX, HE SIBIIOIINXCS YYacTHH-
kamu Prmvckoro Craryra. B gactHOCTH, B
cT. 12 yka3aHo:

«2. B ciryyae moarmyHkToB (a) win (c)
ctatbi 13 Cya MOXET OCYILLECTBIIATH CBOIO
FOPUCIIMKIINIO, €CIIU OJJHO MJIM HECKOJIBKO
13 HIWKCYKA3aHHBIX TOCYNApCTB SBISIOTCS
y4acTHUKaMH Hacrosiiero Craryta wiu
npusHaoT topucaukimio Cyma B COOT-
BETCTBHU C IMYHKTOM 3: a) TOCYAapCTBO,
Ha TEPPUTOPUH KOTOPOTO HMENIO MEeCTO
JAHHOE JEeSIHHUE WJIM €CIHM HPEeCTYIUICHHE
OBLIIO COBEpIICHO Ha OOPTY MOPCKOTO HIIH
BO3IYIIHOTO CyAHA, TOCYIapCTBO pPErH-
CTpalK ATOTO MOPCKOTO WIJIM BO3IYIIHO-
rO Cy/IHa; b) TOCyAapcTBO, rpakIaHHHOM
KOTOPOTO SIBISIETCS JIMIO, OOBUHAEMOE B
COBEPIICHUH MTPECTYIICHHUS.

3. Ecnu B COOTBETCTBUHM C IYHKTOM
2 TpeOyeTcss MNpU3HAHWE OPUCAUKIINH
TOCYIapCTBOM, HE SIBJISIOIIMMCS y4acT-
HUKOM Hacrtosimero Craryta, 3TO TOCY-
JIAPCTBO MOXKET TTOCPEICTBOM 3asBICHHMS,
MIPE/ICTABICHHOTO CEKpeTaplo, TNPH3HATh
ocymectienne CynoM IOpHUCIUKINH B
OTHOIIICHUH JTaHHOTO TIpecTytuienust. [Tpu-
3HAIONIEEe TOCYAapCTBO COTPYAHHYAET C
Cynom 0e3 kakux ObI TO HH OBLIO 3a1ep-
JKEK WM MCKIIFOYCHUH B COOTBETCTBHH C
4acThIo M.

[IpunsaTe Takux 3asBiaeHuil YKpauHbl
kK MY C nomxHO ObL10 ObI OCYIIECTBISTHCS
mociie BHeCEHHs n3MeHeHnid B OCHOBHOM
3akoH YKpauHbI, MOCKOJIBKY 3aKJIFOYCHHU-
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em Koncrurynmonnoro Cyna YkpauHbsl B
nene o Pumckom Craryre ot 11.07.2001 .
Ne 3-8/2001, ct. 1 Pumckoro Crartyra,
B yactu topucaukumun MYC, npusHaHa
npotuBopevameir cr. 124 Koncturyuumn
Vikpaunsr [4]. CrnocoObl pemieHust 3Toit
poOIeMbl HAMH PACKPBITHL B APYrod Ha-
Yy4HOH myOnukanu [5].

Bmecre ¢ Tem maxe TpH yCIOBHH
BHECEHHs TakuxX m3MeHeHnd B KoHcrHTy-
U0 YKpawHBI CaMOCTOSITENIFHOE 3Hadve-
HHe npuobperaer Bonpoc aganraunn YK
VYkpaunsl, KoTopelii Oyzner (opmupoBarhb
OCHOBY COTPYAHHMYECTBA TOCYyIapcTBa C
MVYC. Takoe cOTpyIHHYECTBO HEOOXO-
JMMO Kak JUli TOCYAApCTB-y4acCTHHKOB
Pumckoro CratyTa, Tak 1 1 TOCY/IapCTB,
KOTOPBIE, KaK 1 YKpauHa, IPU3HAIIH IOPHC-
vk MYC 6e3 parudukannn Pumcko-
ro Craryra. B wacTHOCTH, COrITacHO 4. 3 CT.
12 Pumckoro Craryra: «...Ilpusnarommee
rocymapcTBo corpyaandaer ¢ Cymom 6e3
Kakux OBbI TO HU OBUIO 3a/iep)KeK WM HC-
KITFOYEHHI B COOTBETCTBUH C YacThro 9.

VYuuThiBas OrpaHUYEHHOCTh OObEMa
IMyOJIMKAlMK, B 3TOM HAay4HOM HCCIIE0-
BaHUM LIETECO00Pa3HO COCPEIOTOUNUTHCS
Ha ONPEICNICHUM HalpaBieHuil pedop-
muposanus pazaena I O6meit vactn YK
VYkpauHbl, HEOOXOIMMOIO I CO3/IaHUS
MIPAaBOBOTO MEXaHHM3Ma B3aUMOJCHCTBUS
MIPAaBOOXPAHUTEIIFHON M CylIeOHOH cHCTe-
Mbl Yipanssl ¢ MYC.

Cocrosinne wucciaenoBanus. Bormpo-
camu comtacoBanus nonoxeHnii YK Ykpa-
HHBI ¢ TPEOOBAaHMSIMH HOPM MEXKITyHapOJl-
HOTO I1paBa B 00IEM U B 4aCTH OTBETCTBEH-
HOCTH 32 KOHKPETHBIE Pa3HOBUJIHOCTH TIpe-
CTYIHBIX JIGTHUH B CBOMX HCCJIEIOBAHUAX
3aHUMAETCsl MHOTO YKPAMHCKHX YYCHBIX:
ILIT. Aunpymuixo, }O.B. baynun, H.B. Ipso-
muHa, O.0. XKurweeii, B.O. MupoHosa,
O.1. Moucees, JI1.b. HoBuxosa, M 1. Xag-
poHIOK ¥ npyrre. OqHAKO TETBIA s BO-
IIPOCOB  YTOJIOBHO-TIPABOBOTO  XapaKTe-
pa, CBS3aHHBIX C NPH3HAHHEM YKPaMHOI
fopucaukin MYC, B Hayke yroJIOBHOTO
npaBa YKpauHbl OcTaeTcs 03 BHUMaHMsI.

Lenblo cTaTbu SBIACTCS ONpene-
JICHWE HanpaBieHUH pedopMHpOBaHUS
paznena II O6mieit yactu YK VYkpaussi,
HEOOXOIUMOTO JUisi OOSCIICUCHUsI pealib-
HOT'O yTOJIOBHO-IIPABOBOTO 3HAYEHUS MPHU-
roBopa MYC B npaBoBoii cucteme Ykpa-
WHBI U CO3JAaHUS HAJICKAIIUX YCIOBUI
B3aUMOJICHCTBUSI TIPABOOXPAHUTEIBHBIX 1
cyneOHbIX opraHoB Ykpauabl ¢ MYC wmn
000 IPYTOi MeXTyHapOTHOH CyneOHOi
HMHCTUTYLIHEH.

H3no:xxeHne OCHOBHOIO MarepHaja.
[IpenBapurenbHO MPOBEAEHHBIA  HaMU
aHanmu3 TonokeHnd pasmena I OOmeit
gacth YK VYKpawHBI ¢ TOUKH 3peHHST MX
TIPUTOHOCTH JUIsl OOecTiedeH s B3anMO-
neiicTust rocynapersa ¢ MYC mo3BossieT
OTMETUTh HEOOXOAUMOCTH CYILIECTBEHHO-
ro pedopmupoBanust YK YipauHsl.

Bo-nepBbix, monoxenus 4. 1 ct. 6 YK
VYKpauHsl, a UMEHHO: «JIuua, coBepIMB-
M€ MPECTYIUIEHUS! HAa TEPPUTOPUU YKpa-
WHBI, TIOJUIEKAT YTOJIOBHON OTBETCTBEHHO-
CTH IO 3TOMY KOZICKCY», BBICTYIIAIOT CBOETO
pora rapaHTHeH IS JIMI[, COBEPIIMBIINX
MIPECTYIUIEHHST B TIpeenax OpUCAUKINI
VYKpanHbl, OTBEYaTb HCKIIOYUTEIBHO TI0
VK VYkpansel. COOTBETCTBEHHO II€JIeCO-
obpazHo mpemycmorpeth B YK Vkpaw-
HBl BO3MOKHOCTb TIPUBJICUEHUs TPAKIAH
VKkpanHbl K YTOJIOBHOW OTBETCTBEHHOCTH
CONIACHO HOpPMaM MEXIyHapOIHOro Tpa-
Ba. KoHeuHo, HalMOHAIbHOE 3aKOHOMA-
TENbCTBO TOCYJIAPCTBA MECTA COBEPIICHUS
MPECTYIUICHUS] MOKET OBITH HCIOJIB30BAHO
MVYC, HO nMIllb B KAYECTBE MCKIFOUCHUSI.
Tax, cormacuo 4. 1 ct. 21 Pumckoro Crary-
Ta: «1. Cyx mpuMeHsieT: a) BO-TIepBhIX, Ha-
crostiuid CTaTyT, 2IeMEHTHI PEeCTYIUICHNI
1 CBOW TIpaBWJIa TIPOLETYPH U JOKA3bIBa-
HUS; D) BO-BTOPBIX, B COOTBETCTBYIOIIHX
ClTy4asix, NPUMEHHUMBIE MEKIYHAPOIHBIE
JIOTOBOPBI, TPUHIIUIIBI 1 HOPMBI MEKTyHa-
POIHOIO IpaBa, BKJIIOYas OOIIENpPHU3HAH-
HBIE TPUHLMIIBI MEXIYHApOIHOIO IIpaBa
BOOPYKEHHBIX KOH(JIMKTOB; C) €CIIH 3TO HE
BO3MOXHO, Cy/l pUMeHsieT o0ILye MpHH-
LIUITBI TIPABA, B3ATHIE UM N3 HAIIMOHAIBHBIX
3aKOHOB ITPABOBBIX CHCTEM MHpa, BKIIIOUAs,
COOTBETCTBEHHO, HAI[MOHAJBHBIC 3aKOHBI
TOCYZIapcTB, KOTOPBIE MPH OOBIYHBIX 00CTO-
ATENBCTBAX OCYIIECTBIUTN OB IOPUCIHK-
MO B OTHOIIIEHHUH JJAHHOTO TPECTYTUICHUS
IIPU  YCJIOBUHM, YTO 3TH NPHHILMUIEI HE SB-
JISIIOTCS. HECOBMECTUMBIMH € HACTOSIIIAM
CraryToM U ¢ MEXIyHapOJHBIM TIPABOM, 1
MEKIyHapOAHO-IIPU3HAHHBIMU HOPMaMU 1
CTaHJ[apTaMm».

C 1enbio yCTpaHeHHUs! OIMCAHHOTO He-
JI0CTaTKa [eaeco00pa3Ho U3I0KHUTh YacTh
niepByto ctatbu 6 YK Ykpanusl B creyto-
meit pemaxnnu: «1. Jlumo, coBeprmBIee
MIPECTyIUICHHE Ha TEPPUTOPUHN YKpaWHBI,
MIO/UTEXKAT YTOJIOBHOM OTBETCTBEHHOCTH
o sToMy Kopzekey, a B cirydae npu3HaHUS
YKpauHO! FOPUCAUKLIUKN MEXIyHApOIHON
CyaeOHOM MHCTAaHIMH, 10 HOPMaM MEXy-
HApOJIHOTO IpaBa W/miu 1o sromy Koznex-
Cy, B 4aCTH, HE IPOTUBOpEYAIlEH HOpMaM
MEKIyHApOAHOTO IpaBay.

Bo-Bropsix, npurosop MYC nomxeH
ObITh BBEJICH B IIPABOBOE TOJIE YKPAHHBI C
peaJIbHBIM YTOJIOBHO-IIPABOBBIM 3HAYEHHU-
em. Jletictyromue nonoxkenus YK Vipa-
WHBI, HAIPaBJICHHbIC HA COTPYAHHYECTBO
VYKpauHBl C MEXIyHapOAHBIMU CyAeOHBI-
MH MHCTUTYILIUSIMH, OTPAaHUYUBAIOTCS yKa-
3anueM B 4. 4 ct. 10 YK Vkpaunsr Ha TO,
gto0: «/cnonmHenne B YkpanHe IpUToBopa
MHOCTPAHHOTO TOCYIApCTBA WIM MEXKIY-
HapOJHOMH Cy1eOHON HHCTUTYIINH BO3MOXK-
HO, €CJIH JISSIHHE, BCIICICTBUE COBEPILICHHS
KaKoro ObLI BBIHECEH IPUIOBOP, B 3TOM
Konekce npusHaeTcst MpecTyIuIeHHeM Wi
ObLIO OBl PECTYIUICHUEM B CIIy4ae ero co-
BEPILICHHS HA TEPPUTOPUH YKPAUHBI».

Takoro HOPMAaTUBHOTO MOJIOKEHHS TS
MIOJTHOIIEHHOTO CcoTpyaHudectsa ¢ MYC
04EBU/THO HEOCTAaTOYHO, OTPAHUUCHUE Ha
WCTIOJIHEHNE TIPUTOBOPA MEXTyHApPOTHOMN
CyneOHOM WHCTUTYLUH JIMIIb TEMH CIIy-
YassMH, KOIJ]a COOTBETCTBYIOIEE MIESHHE
npu3HaeTcs npectymienueM mno YK Vkpa-
WHBI, IOJDKHO OBITh YCTPAHEHO.

VcnonHeHnne IPUIOBOPOB — MEXIY-
HApOIHBIX CyIeOHBIX WHCTUTYLMH OCY-
IIECTBISIETCS. C TOMOIIBIO BHYTPUTOCY-
JIAPCTBCHHOW MEHUTEHIIMAPHOW CHUCTEMBI.
Hampumep, cormacio Pumckoro Craryra:
(a. 1 ct. 103) — «a) Hakazanue B Buze nu-
IIeHUsT CBOOOIBI OTOBIBAaeTCSA B Tocynap-
cTBe, HasHadaeMoM CymoM W3 TepedHs
rocyaapcTs, yBemomuBomx Cym o cBoeit
TOTOBHOCTH HPHHATH JIMI, KOTOPHIM BBI-
HeceH npurosopy»; (4. 1 cr. 109) — «ro-
CyAapCTBa-y4aCTHUKH obecreunBaoT
UCIIOJIHEHNE pelIeHnit o mrpadax U KOH-
(bHCKaIMOHHBIX Mepax, BbIHeCeHHbIX Cy-
JIOM. ..». OJTHAKO HaJIMYUE aHAIU3UPOBaH-
Horo nonoxkenus 4. 4 ct. 10 KK Ykpaunst
VYkpauHa, ¢ OHOM CTOPOHBI, B ClIy4ae OT-
cyrctBusa B YK Ykpauns! gesHus, 3a KOTO-
poe ee rpaskJAaHUH MOXKET OBITh OCYXKICH
MYC B COOTBETCTBHH C MEXTyHAPOIHBIM
MIPaBOM, HE CMOXKET NPETEeHI0BaTh Ha TO,
9TOOBI 00€CIIEUNTh OTOBIBAHNE HAKa3aHUS
TaKUM JIMIIAM B TOCYAAapCTBE X TpaykIaH-
ctBa. TeM caMbIM rocy1apcTBO CaMOycCTpa-
HsETCS OT MCIONHEeHHs TpedoBannii Kon-
CTUTYIMU YKPauHbI O 3alllUTe MPaB CBOUX
rpaxkaan: (4. 2 ct. 3) — «IIpaBa u cBOOOABI
YeJIOBEKA U MX FapaHTHU ONPEIEISIOT CO-
JIep)KaHue W HalpaBICHHOCTh JCHCTBUI
rocyaapcTBay; (4. 3 cT. 25) — «Ykpauna ra-
paHTHpYeT 3a00Ty U 3aIIUTy CBOUM TPaX-
JTaHaM, TTPEOBIBAIOIINM 3a €€ TPAHUIIAMI.
C npyroii cTOpoHBI, YKpanHa co3/aeT HH-
YeM He ONpaBIaHHbIC OTPaHUICHHS CBOE-
TO aKTUBHOTO yYacCTHSI B MEKTyHApOTHOM
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NPOTUBOJCHCTBUM  Haubosiee  ONacHbIM
MpecTyIuIeHUsIM, ockosibky MYC B ciy-
yae orcyTcTBUs B YK YKpauHs! Takoro xe
IO COJIEP’KAHUIO JIESTHUSI, 38 KOTOPOE JIULIO
ocyxneno MYC Ha ocHoBanuu Pumckoro
CraryTa, HE CMOXET IepeJaTh MPUTOBOP
JUTSL ICTIOJTHEHHS B YKpauHy.

Takoro poaa orpaHuyeHus HOMYCTH-
MBI B MEXKIOCYIAapCTBEHHBIX OTHOIICHH-
SIX, CBSI3aHHBIX C IPaBOBOH IOMOIIBIO B
YTOJIOBHBIX JIeNlaX, ITOCKOJNBKY IPECTyII-
HOCTb JIGSHHMS 4YacTO OOOCHOBBIBAETCS
crienGUKOH HALMOHAIBLHOH KYJIBTYpBbI,
MOpaJIbHBIMU  IIEHHOCTSIMH ~ OOIIecTBa
OIIPE/IENIEHHOTO TOCYAAPCTBA MM MOJIUTHU-
yeckuMu peanusiMu. OIHAKO MPUTOBOPBI
MYC kacatorcs Hanbosnee OmacHbIX Ipe-
CTYIUICHUH, KOTOpPBIC IO CBOEH IPUPOIE
SIBIIAIOTCS  MIPOTHBOPEYAIUMH  MOPAJb-
HBIM ITPUHINITIAM CYIIIECTBOBAHHS YEIIOBE-
gectBa. COOTBETCTBEHHO HEOOXOIMMOCTH
KPUMHUHQIN3AIUH B HAI[MOHAIBHOM 3aKO-
HOZATENbCTBE YKpPauHbI JCHCTBUIL, 3a KO-
TOpBIE JIUIO oCykeH0 MY C, KaK ycioBust
HCHOJIHeHUs1 YKpauHoil npuroBopa MYC
€CTh JIOCTaTOYHO HEOINpPaBIaHHON IpPaBo-
BOI1 Iperpaoi.

C 1enpio ycTpaHeHHUs: yKa3aHHOH Mpo-
OneMbl 11e7Ieco000pa3HO Cy3UTh COMepIKa-
uue 4. 4 ct. 10 YK Ykpanns! 1o HopMaTus-
HOTO IIPEANHICAHNS OPUCHTHPOBAHHOTO Ha
HCTIOJTHEHNE TIPUTOBOPA HHOCTPAHHOTO T0-
CyIapcTBa, a HOPMAaTHBHOE MpEIITHCaHUe
OTHOCHTENIPHO HCIIOJHEHUSI IIPUTOBOpa
MEXKTyHApOJHON CyneOHOH WHCTUTYIUH
Pa3MeCTUTh B OT/EIBHON HOPME, KOTOPYIO
clietyeT AONoaHUTh crateio 10. B yactHoO-
ctH, Heooxomumo 4. 4 c1. 10 YK Ykpaunsr
U3JIOKUTHh B CHEAYIOMIEH penakuuu: «4.
Hcnonunenne B YkpanHe mpuUroBopa WHO-
CTPAHHOTO CyAa BO3MOXKHO, €CITH JAEsSHHE,
BCJICICTBUE COBEPIICHUS] KOTOPOTO OBLT
BBIHECEH MPHUTOBOP, B 3ToM Koxekce mpu-
3HAETCSI TIPECTYIUICHHEM WiH OBUIO OBl
MIPECTYIUICHHEM B CIIydae COBEPIICHHS €ro
Ha TEpPUTOPHU YKPAaWHBI» W JOTIOIHUTDH
ct. 10 VK YkpauHbl 4acThto MATOH €O cIie-
IYIOIIUM cofiepskanneM: «5. McronHenne
B YKpauHe IPUIOBOpa MEXIyHApOIHOM
CyaeOHOM MHCTHTYLIMH BO3MOXKHO B CIIy-
yae MpU3HAHUA YKPauHOM IOPUCAUKIUHI
MEKIyHAPOAHON CyaeOHONH HHCTUTYLUH
W/WIM B Ciy4ae, TPeTyCMOTPEHHOM MEK-
JyHapOIHBIM JIOTOBOPOM, COIVIaCHe Ha
00513aTeIbHOCTh KOTOPOro Jiajia Bepxos-
Has Paga YkpaussD.

ITpu 5TOM B HOBOI HOpME HEOOXOIH-
MO yKa3aHHE UMEHHO Ha JIBa TUITa MEXKIy-
HapOJTHO-TIPAaBOBOTO OCHOBAaHMS ISl HC-

MOJIHEHUSI TIPUIOBOPA  MEX/yHApOIHON
CyaeOHOM MHCTUTYLIMNU: a) aKT NPU3HAHHS
FOPHUCANKIMU TaKOH MHCTUTYIMH; 0) MEX-
JIlyHapOJHbIA OTOBOp, COIIacke Ha 00s-
3aTeNIHOCTh KOTOPOro Jajna BepxoBHas
Pana Ykpaunsl.

IlepBblii THII IIPaBOBOIO OCHOBAHUS
BBIIUTBIBAET C «PEAJBHOTO» TIPHHIAINA
JEWCTBUS MEXKIYHApPOJHOTO YTOJIOBHOTO
npaBa, IPeayCMaTpUBAIOLIEro, YTo HOp-
MBI MEKITyHAPOIHOTO TpaBa MOTYT OBITH
HNPUMEHEHBl Ha TEPPUTOPHHU TOCYIIAPCTBA,
HE SBJIAIOILErOCs YYaCTHUKOM MEXKIyHa-
POIHOTO J0TOBOpA MPH YCJIOBHH, YTO Ta-
KO€ IOCYJIapCTBO COITIAIAeTCsl Ha Pacipo-
CTpaHEHHE HOPM JIOrOBOpa Ha BOIPOCHI,
HAXOJMIMECs B IOPUCAMKIMHM ATOTO TO-
CyaapcTBa. DTOT MEXaHHM3M PaCIIMPEHHS
JIEUCTBUS MEXIYHAPOIHBIX HOPMAaTHBHBIX
aKTOB TIPEITyCMOTPEH B CT. 12 Pumckoro
Craryra u ObUT HCHONB30BaH YKpanHOU
JUISL TIpUHSITUSL 3asiBICHUH YKpawHBI K
MVYC.

Bropoii Tumn npaBoBoro oCHOBaHUs CO-
OTBETCTBYET OOLICIIPUHATOMY ITOAXOJLY OT-
HOCHUTEJIbHO OCHOBaHMH BO3HUKHOBEHHS
MEX/yHApOJIHO-TIPABOBBIX ~ 0053aTeIbCTB
rocyapcTBa M3 paruuIMpPOBAHHOIO UM
MEX/yHApOIHOTO HOPMATHBHOTO aKTa.
OTOT THUII TPAaBOBOTO OCHOBAHHS BKITFOYAET
nBe cutyanun: 1) Bepxosnas Paga Yipan-
HBI JIA€T COIIacHe Ha 00s3aTeIbHOCTD IS
‘VKpauHBI MEXTyHapOIHOTO I0TOBOpa MITN
JIPYTOro MEXKITyHApOIHOTO HOPMAaTHBHO-
IO aKTa, PEryIMpPYIOIIEro JeATeNbHOCTD
MEXIyHApOIHOH CyneOHOW HHCTaHILMU.
Koneuno, B ciiyuae ¢ MYC, parudukanus
BepxoBnoii Panoit Ykpaunel Pumckoro
CraryTa TaKxe siBsieTcss opMoii pr3Ha-
HU FOPUCITUKIIMU MEXKTyHAPOIHOM Cy/1e0-
HOM MHCTUTYIIMH, 00 5TOM MPSIMO yKa3aHO
B 4. | ct. 12 Pumckoro Craryta: «1. To-
CYIapcTBO, KOTOPOE CTAHOBUTCS yJaCTHU-
KoM HacTosmiero Craryra, MpH3HAET TeM
caMmbIM fopucaukimio Cyaa B OTHOIICHUH
NPECTYIUICHNH, YKa3aHHBIX B CTaTbe S».
BwMmecre ¢ TeM, MOCKONBKY paTHpHKaLus
JIOrOBOpa HE NCUEPIIBIBAET BCE BO3MOXKHbIC
BapuaHThl pu3HaHus opucaukiuu MYC,
TO B IIpeyIaraéMol pelakiui HOPMbI He-
00XO0IMMO yKa3aTh Ha 00€ aHAJIM3UPYEMbIC
(hOpMBI NIPU3HAHUS IOPUCAUKINHE MEXKIY-
HApOMHO# cyneOHoi nncTuTymy; 2) Bep-
xoBHasi Pama  VYkpauHbl paruduuupyer
MEXIyHapOJHBIA JIOTOBOP, MO KOTOPOMY
VkpanHa 00s3yeTcsl UCTIONHATD PEIICHHUS
OIIpE/IEICHHOM MeX TyHapOIHOM CyneOHOM
WHCTHTYIIMU, HO TIPH 3TOM MEXIyHapo.-
HBIIl HOPMaTHUBHBIN aKT, KOTOPBIM PeryIu-
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pyercs IeATeNbHOCTh TAKOH MHCTUTYLIHH,
10 ONpEAENICHHbIM IPUYMHAM YKpauHa
He paruduuUpoBaa: mporeaypa parudu-
KalluM HE Hayajach, HE 3aBEPLIMIACH WIIH
NeATeIbHOCTh MEXKIYHAPOIHON CyneOHOM
HWHCTHUTYIIHN PETYIUPYETCs] TAKUM MEXTy-
HapOAHBIM HOPMAaTHBHBIM aKTOM, KOTOPBIiT
He TpedyeT patuuKayu YKpanHOH, Mmo-
CKOJIbKY SIBIISIETCSI 00SI3aTENIbHBIM JUISl Hee
B CBS3M C JIPYTHMH MEXKIyHApOIHBIMHU
obs3arensctBamu. [Ipumepom mocnennei
curyarmu ectb ComarieHue Mexy Ykpa-
uHoit n Opranmzanyeir OObeTUHEHHBIX
Haruii 06 MCIIONHEHHH MPUTOBOPOB, BbI-
HECEHHBIX MeXIyHapOIHbIM YrOJIOBHBIM
TpubyHanom st ObiBineit FOrocnasuu ot
07.08.2007 roza [6]. Cornarenue parudu-
nupoBaHo 3akoHOM YkpanHbl Ne 4703-VI
ot 16.05.2012 rona, oqaako cam TpuGynan
CO3/1aH HE B JOTOBOPHOM MOPSAKE, KaK 3TO
66110 B cirydae ¢ HropaGeprekum tpulyHa-
10M, Korna Obuto noanucano CoramieHue
Mexy npasutensctBamu ot 08.08.1945
rofa [7], KoTopbIM OBLT yTBEpXKIEH YcTaB
MeXayHapoJHOrO BOEHHOTrO TpUOyHaa
[8], a pezomonueit Coera be3zonacHocTtu
OOH Ne 827 ot 25.05.1993 rona [9].

B-tperpux, mpurosop MYC pomxen
MOJIyYUTh CBOE YTOJIOBHO-IIPABOBOE 3Ha-
YCHUE B IIPABOBOM cucTeMe YKpauHbl. B
neiicteytomemM YK Vkpanusl yperymupo-
BAHO JIMIIb YTOJOBHO-TIPABOBOE 3HAUCHHE
IIPUrOBOpa Cyla MHOCTPAHHOTO Tocyaap-
crBa. B wactHocth, B cT. 9 Konekca yka-
3aHO:

«1. IlpuroBop cyaa HHOCTPAHHOTO ro-
CyAapCTBa MOXKET OBITh YUYTEH, €CIIH IPaX-
JAHWH YKpauHbl, MHOCTPAHEIl WIH JIULO
0e3 rpakIaHCcTBa OBUTH OCYKJICHBI 3a Ipe-
CTYIUICHHE, COBEPLICHHOE 3a IpeeiamMu
VKpauHbl, 1 CHOBa COBEPIIMIN IPECTY-
TJIEHHUE HA TePPUTOPUN YKPAHHBL

2. CornacHO 4acTH NEpBOH 3TOH cTa-
TBH PEIUINB MPECTYIUICHNI, He OTOBITOE
HaKa3aHWe WM WHBIE MPABOBBIC IMOCIENI-
CTBHUSI TIPUTOBOpPA Cy[a MHOCTPAHHOTO TO-
CyIapcTBa yUUTBHIBAIOTCS TIPH KBAIU(HKa-
LIMM HOBOTO MPECTYIUICHUs, Ha3Ha4eHUH
HaKa3aHWs, OCBOOOKIECHUH OT YrOJIOBHOM
OTBETCTBEHHOCTH WJIH HAKA3aHUS».

HopMmaTuBHBIMH  TTOJIOKEHUSIMH 11O~
nobHoro coxepkanust Kopexe cnemyer
JIOTIOJIHUTh M OTHOCHUTENIBHO IIPUTOBOpa
MEXTyHApPOTHOU CyneOHOI WHCTHTYIHN.
IIpu 5TOM BO3MOXKHBI JBa MOAXO/A: Y3KUN
U IUPOKHUIH.

VY3Kkuii moaxos mpeaycMarpruBaeT mpe-
JIOCTaBJICHHE TIPHTOBOPY MEXKTyHapOIHOM
CyneOHOW MHCTUTYIIMH TaKOTO JKe 3Hade-
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HHS, KaK ¥ IPUTOBOPY CyJla HHOCTPAHHOTO
rocynapctsa. B YK Ykpaunsl aToT noznxozn
Mor ObI OBITH PEANM30BaH C IOMOIIBIO Clie-
JYIOUIMX W3MEHCHWH: JIONOJIHUTH YacTH
MIEpPBYIO0 U BTOPYIO CTaTbu 9 TOCIE CJIOB
«MHOCTPAHHOTO TOCYJapCTBa» CIOBAMH
WM MEKIYHApPOIHOU Cy[IeOHON WHCTaH-
UM, IOPUCIAVKIHS KOTOPOH MpH3HAHA
YKpauHOH, ...».

Henmocratkom Takoro mnomxoma ecTh
OTpaHWINTEIEHOE YCIOBHE — COBEPILICHNE
NPECTYIUICHNS. 3a MpelenaMu YKpauHbl,
YTO €CTh HEOIPAB/IaHHbBIM, IIOCKOJIbKY Ta-
KUM 00pa3oM OrpaHMYMBAIOTCS BO3MOXK-
HOCTH y4eTa HMPHUIoBOPa MEXKIyHapOAHOH
cyneOHOM HMHCTUTYHMH. Tak, COIIacHO
ct. 13 Pumckoro Craryra: «Cya Moxer
OCYIIECTBIISITH CBOIO IOPHUCAMKIMIO B OT-
HOIIEHHN KAaKOTO-THOO MpEeCTyIUICHHUS,
YKa3aHHOTO B CTaTbe€ 5, B COOTBETCTBUH
¢ monoxeHussMu Hacrtosimero Craryra,
eCIIM: a) CUTyalys, IpPH KOTOPOH, Kak
MIPE/ICTABISIETCS, OBIITH COBEPIIEHBI OJJHO
WIM HECKONIBKO TAaKUX IPECTYIUICHUH,
nepeiaeTcs  IPOKypopy  TroCylapcTBOM-
YYaCTHHKOM B COOTBETCTBHUHM CO CTaTbeH
14; b) curyauus, npu KOTOPOH, KaK Hpe/-
CTaBIIsieTCsl, ObUIM COBEPILEHBI OJHO WIIH
HECKOJIbKO TaKMX MPECTYIUICHHH, nepena-
ercst mpokypopy Coserom besomacnocty,
JICUCTBYIOIIMM Ha OCHOBaHUM raBbl VII
VYcerasa Opraamzaiun O0berHeHHBIX Ha-
LIUI; WK C) TIPOKYPOp Hadall paccienoBa-
HHUE B OTHOIICHUH TAKOTO TPECTYIUICHUS
B COOTBETCTBHHM €O cTarbedl 15», To ecThb
pacciesoBaHie HauMHAETCsl proprio motu
(o coOCTBEHHOW MHHUIIMATHBE).

IIpu stom B Pumckom Craryte ycra-
HOBJICHBI yC0BUs ocymiecTiaenuss MYC
CBOCH IOPHCIMKLMN OTHOCHTEIBHO pac-
CIIC/IOBAaHMSI CUTYallMd COBEPIICHMS IIpe-
CTYIJICHUS, KOTOpast TIEpefaeTcst rocynap-
CTBOM-YYacTHHKOM WJIH TOCYAApCTBOM,
npusHaBmmM fopucauknuio MYC. Co-
mIacHo 4. 2 ct. 12 Pumckoro Craryta, 910
MOYKET OBITh TOCYHapCTBO:

«a) Ha TepPUTOPHUU KOTOPOTO HMEIO
MECTO JaHHOE JesSHUE, WK €CJIU MPEeCTy-
IUIeHHEe OBLIO COBEpLICHO Ha OOpTY MOp-
CKOTO MJIM BO3JLYIIHOTO Cy/HA, Tocyaap-
CTBO PETMCTPALMH 3TOTO CY/IHA;

b) rpakIaHHHOM KOTOPOIO SIBIISIETCS
JIULO, OOBHHSEMOE B COBEPILICHHUH TIPECTY-
TUICHHS.

Takum obpazom, ecmu B 4. | cT. 9 YK
YKpanHBI OCTaBUTH OTPaHUIECHIE OTHOCH-
TEITBHO MPUTOBOPOB, KACAFOIIUXCS TOJIBKO
MIPECTYIUICHUH, COBEpPIICHHBIX 3a IIpeie-
JaMH TpaHWIL, YKpaWHa IHMIIAT ceOst

BO3MOXKHOCTH ydecTb mnpurosop MVYC,
BBIHECEHHBIH OTHOCUTENBHO Tpa’kAaHUHA
VYKpauHbl, COBEPIIMBIIETO MPECTYILUICHUE
BHE TEPPUTOPHU YKpaWHBI, JaXe €CIH
CUTYaIlMI0 COBEPILICHUS] TPECTYILICHUS
VYkpanHa cama nepenana s paccienoBa-
nust B MYC.

COOTBETCTBEHHO, OoJiee yaadHbIM Oy-
JIET BTOPOW MOAXOJ, — IMTUPOKUH, KOTOPBII
Obl HE 3aBHCHUMO OT MECTa COBEpILCHUS
MPECTYIUICHNUs], HANPABICHHOCTH IPOTHB
MHTEPECOB YKPaMHBI, FPakIaHCTBA BUHO-
BHMKA U T. JI. TIO3BOJIMJI OBl Y4€CTh IIPUTO-
Bop MY C npu nanbHeleM npuBIedeHUN
9TOTO ’K€ BUHOBHOTO JIMIIA 32 JPyTuUe Impe-
cryrmieHus o YK Ykpaunsl. C ygetom cy-
LIECTBYIOIECH 3aKOHONATEIbHON TEXHUKH,
HOPMATHBHOE TIPEINUCAHNE, ONPEAEISIO-
iee YroJIOBHO-IIPABOBOE 3HAYCHHUE IIPU-
TOBOpa MEKIYHAPOIHON Cy/IcOHOI HHCTH-
TYLIMH, HEOOXOIMMO Pa3MECTUTh B OTIEb-
HOI HOpME, KOTOPYIO CIIEyeT JAOMOIHUTD
VK Vkpaunsl, Hanpumep: «Crarbs 91.
[IpaBoBBIE MOCIENCTBHS OCYKAEHUS JINLA
MEXKTyHApOIHOM CyIeOHOM HHCTUTYIUEH

1. IpuroBop MexayHAPOAHOU Cyned-
HOW HMHCTUTYLUH, FOPUCAUKLIUS KOTOPOM
Mpu3HaHa YKpawHOW, W/WIH [PUTOBOP
KOTOpOH HCTIONHSETCS B YKpauHe B COOT-
BETCTBHHU C MEXIYHapOIHBIM JOTOBOPOM,
cormacue Ha 00s3aTelbHOCTb KOTOPOIo
nana BepxoBHas Panga Ykpausbl, y4uTsl-
BAa€TCs IPH IIPUBJICUESHUHU HTOTO JINIIA K OT-
BETCTBEHHOCTH 33 HOBOE IIPECTYILICHHE B
COOTBETCTBUH ¢ 3TUM Koznekcom.

2. CormacHo 4acTy IepBoii 3TOH cTa-
TbH PELUJMB TPECTYIUICHUH, He 0TObITOE
Haka3aHWe WM Jpyrdue IpaBoOBbIE IO-
CIIEICTBUSl TIPUTOBOPA MEXTyHApPOIHOM
CyaeOHOM MHCTUTYLIMN Y4YUTHIBAIOTCS HIPH
KBaM(HUKAIMM  HOBOTO  IPECTYIUICHHUS,
Ha3HAUCHUH HaKa3aHWs, OCBOOOXKICHUH
OT YTOJIOBHOW OTBETCTBEHHOCTH WM Ha-
Ka3aHMsD.

BoiBoabl. 1. IlpusHanue YkpauHOM
topucaukinn MYC o0yciioBuio Heo0xo-
JIMMOCTB CO3JIaHHsI IPABOBOTO MEXaHU3Ma
B3aUMOJICHCTBUSI C ATOW M JIIO0O0H Apyroit
MEXXTyHAPOIHON CYIeOHOM MHCTUTYLIUEH,
B OCHOBE KOTOPOTO JOJDKEH JIEXKaTh ajarl-
TupoBaHHbl YK YkpauHsl.

2. Co3maHue Takoro MEXaHH3Ma CO-
TpyIHHUYeCcTBa TpeOyeT BHECEHHs H3Me-
Hernii B YK Vkpaunsl, mpuuem Takue
WN3MEHEHUS] JOJDKHBI HOCUTH CHCTEMHBII
XapakTep, MOCKOJIbKY B HaJUIEXKaIleM pe-
T'YJIUPOBAHUU HYKZaThCsl Kak oOIIue BO-
IPOCHl  FOPUIUYECKON CHIIbI [IPUTOBOPA
MYC B npaBoBOii cucteMe YKpauHsbl, TaK

U psz Apyrux Oosnee JeTallbHbIX BOIIPOCOB
(DYHKIIMOHMPOBaHUST MHCTUTYTOB OOIen
u Ocobennoii yacteit YK Ykpaussr.

3. BHeapeHue Ha HOPMaTUBHOM yPOB-
HE MEXaHM3Ma B3aUMOJCHCTBUS YKPauHbI
n MYC BBIHY)KAAET M0-HOBOMY MOAOUTH
K OIIEHKE MEXIyHAapOJHOTO MpaBa XOTs ObI
B TOH €ro 4acTH, KOTOPOI PyKOBOJICTBYET-
cst MYC nipu nipuBIedeHHH K yTOJOBHOM
OTBETCTBEHHOCTH B Ka4yeCTBE HENOCpell-
CTBEHHOTO WCTOYHHKA YTOJOBHOTO ITpaBa
‘YKkpauHsl.
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Summary

The problems of judge’s corps formation in interwar Poland are defined in the
article, legal and social status of judges in the context of socio-political development
has been analyzed. The Polish legislation is analyzed; the principals which define the
legal status of the judges are highlighted. It is proved that the growth of the authorized
character of the state power in the Polish Republic led to the numerous amendments of
the rules in the legislation which restricted the principle of the judges’ independence. It is
stated that the restriction of both legislative and material guarantees of the independence
of judges and the not perfect system of the judges trainings negatively influenced on
the objectivity and equity during trials. The archaic documents and not well studied
documents are used.

Key words: interwar Poland, judges, legal status, social status.

AHHOTAIMS

B crarbe 0603Hauar0TCs mpoOIeMbl OPMUPOBAHHS CYASHCKOTO KOPITyca B MEX-
BoeHHOH Ilonbiue, uccnenyercs npaBoBOM M COLUANIBHBIA CTAaTyC Cylell B KOHTEKCTE
00IIECTBEHHO-TTOTUTHYECKOTO PA3BUTHS. AHAJIM3UPYETCS IOJIBCKOE 3aKOHOIATEIh-
CTBO, PACKpPBIBAIOTCSI MPUHLUIIBI, KOTOPBIE OMPEACISIN IOPUIUUECKUN CTaTyC CyAeH.
OO00CHOBBIBAETCS, YTO yCHUIICEHHE aBTOPUTAPHOTO XapaKTepa TOCyAapCTBEHHOW BIIACTH
B Ilombsckoit PecmyOnmke mpuBeno K MHOTOYHCICHHBIM ITONPAaBKaM HOPM 3aKOHOA-
TEJIbCTBA, KOTOPBIE 3HAYUTEIHFHO OIPaHUYMBAIN MPUHIUI CYIEHCKONH HE3aBUCUMOCTH.
YTBepiKaaercs, YTO OrpaHUYEHNUE KaK 3aKOHOJATEIbHbBIX, TAK U MaTepHajIbHbIX TapaH-
TUH HE3aBUCUMOCTH CyZAeH, a TakKe HEeCOBEpILIECHHAs CUCTEMA MOATOTOBKU CYIEHCKHUX
KaJIpOB OTPHILIATENLHO MOBIHSIN HAa OOBEKTUBHOCTD M CIIPABEIIMBOCTh PACCMOTPEHUS
Jien B cynax. Mcnonb3yroTes apXUBHbIC Marepualibl U MaJIOM3Y4YEHHbIE COLIMOJIOTHYE-

CKHC HUCCJICOAOBAHMS.

KuroueBsble cioBa: mexBoenHas [lonbina, cynbu, IpaBOBOK CTATyC, COIHAIBHOE

TIOJIOKCHHUEC.

Problem decision. One of the most
important priorities of the state
policy of Ukraine on the modern stage is
the strategy of reforms in such areas as
judicial system and legal procedure, which
have to bring closer the judicial system to
European standards. The success and the
effectiveness of it are defined, first of all,
from the quality of the judges’ corpus.
The degree of the protection of rights and
the freedom of the person, the guarantee
of the law order and legality depend
on  professionalism, independence,
responsibility and morality of the judges.
Turning to the polish experience is very
important in this respect for Ukrainian
lawyers. Such necessity is actualized in
the way that on the modern stage Ukraine
and Poland are seeking to the harmony of
the legal systems with the norms of the
international law. This contributes to the
joint search of problems’ solution in the
legal science and generalization of the
practice of justice realization.

Actuality of the research is proved
by the realization of radical changes in
the choice of judges, their career growth,
legal responsibility, administration in
the courts, judges’ self-government in
studying the experience of the judges’
corpus formation in foreign countries,
particular in Poland, obtains practical
meaning.

State of research. Mentioned above
problem was reflected in the works
of polish and Ukrainian researches.
Among them we should mentioned
S. Golomba, A. Chervinskij, E. Rapoport,
A. Bobkovskiy, Ya. Prohazka, 1. Krbek,
F. Pyzka, Yu. Bardaha, B. Lesnodarskiy,
M. Pietrchak, V. Kulchytskiy,
E. Borkovskiy-Bachenskiy, B. Lesynskiy,
T. Matsyevskiy. T. Opas, K. Sujko-
Zelinskiy, V. Zvyk, P. Yurek, S. Plasa
etc. At the same time the content and
realization of the practice of the judges’
corpus formation in the interwar Poland
needs detailed studies on the basis of using
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new sources, that is indispensable ground
for scientific analyses and obtaining new
results.

The aim of this article is the
research of the legal and social status
of the judges in the interwar Poland
in the context of the socio-political
development. The novelty of the work
lays in the attempt to display political
and social factors, which influenced the
role of judges in the polish justice and
their place in the society.

Statement of the basic material
of the study. On the st of September
1917 the solemn opening of polish
courts on the territory of Polish
Kingdom under the name of king-polish
(krélewsko-polskich) took place which
sentenced on the behalf of Polish Crown
[33, p. 28-29]. Polish community
with great hope percepted the renewal
of polish courts [10, p. 667]. Former
procurator K. Rudnytskij remembered:
“For us, lawyers of the Kingdom that
was the day of the greatest holiday,
because for us the realization of the hope
in the independence of Poland started
to realize. The polish courts were seen,
as the first attribute of the state power,
justice” [27, p. 45].

March constitution of 1921 became
the important stage in formation and
functioning of the judicial system, which
defined the legal status of courts in the
first years of renewed Polish Republic
[29, p. 326-342]. Particularly, it was
asserted in the art. 77, that “judges are
independent in their duties discharge
and are governed only by the laws”. The
guarantee of the judge’s independence
was the base according to which a judge
couldn’t be dismissed, removed from
the fulfillment of his duties, shifted to
another place of work or retired against
his own will. It could happen only on
the grounds of the court decision in
conformity to the law (art. 78). The
Constitution confirmed the issue on
appointment of judges by the president,
except the election of magistrates by the
population (art. 76).

Under the conditions of stabilization
of general courts structure on the
territory of Polish Republic new tasks
appeared before judicial power. The
Secretary of Justice of that time V.
Makovskij underlined, that only the
judge’s independence in combination
with clear organization of the bodies

of judiciary can create in the society
the atmosphere of confidence, that “the
administration of justice is performed
by responsible, independent, with the
feeling of duty people, and from the
other hand — judges will be protected
by necessary guarantees, which existed
in the modern legal states” [33, p. 70].
However the organizers of polish public
justice ran into big difficulties when
deciding on tasks in view, besides one
of the sharpest was — the problem with
the staff [36, p. 32-40, 47-51]. Situation
was getting worse by the complicated
financial situation in Poland and
inflation 1922-1923 and that was
“the danger, which threaten the fall of
respect to polish legal procedure”, “the
judges of minor and highest courts,
having avoid even the Highest Court,
have already gone or have intention to
leave the legal procedure”, and one of
the reasons of such situation were low
wages [24, p. 615-616, 629].

Polish lawyers and judges worried
about the unsatisfactory condition of
university training of judges and judge’s
practice, excessively judges’ overwork
of big number of cases, unsatisfactory
conditions of work and courts activity.
All this influenced on the effectiveness
of legal procedure and caused lingering
and superficial proceeding of cases
[23, p. 615]. Along with the objective
difficulties, which were to be overcome
in the process of organization of legal
procedure, the democratic principles
of the March Constitution began to
be violated. Polish power followed
first of all the political and ideological
principles in choosing judges [12, p. 56].
Applicants on the post of judge were
thoroughly inspected by police and state
power bodies that put a judge depending
on administrative and executive power.

After upheaval in 1926 the
authoritarian regime was established
in Poland. The court reform was held
in 1928, which defined the mechanism
of the control on the judges [25]. The
law about “The mechanism of the
general courts” 1928 though announced
formal regulations about independence
of the courts (art. 79), but contained
regulations, which the Law gave the
president and Minister of Justice
during three months from the day of it
publishing transfer (without consent
of interested party) to another place of
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work or pensioned off the judges of the
High Court, during the year — the judges
of the courts of appeal and during two
years — the judges of district and city
courts (p. 284 § 1). Judiciary turned out
to be depending on the highest executive
power. These articles of the law gave
power to Minister of Justice to pension
off the first head of the High Court
and the head of the criminal chamber
A. Mogilnitskogo, who came forward
against limitation of courts and judges’
independence [18, p. 14; 22, p. 13-14].

Such policy called criticism and
resistance in the judges’ environment,
who hardly could accept with such
condition, which undermined the value
of judge’s independence as necessary
factor of democracy [28, p. 154; 7; 20].
After the law had been adopted, the
outstanding lawyer, the head of Appeal
Court in Lviv Adolf Chervinskij on
the base of only legal analysis came
to conclusion, that the distortion of
principals of legal proceeding would
promote constantly growing abuses of
power regarding courts. Particularly, he
expressed doubt as to the observance of
principle of judge’s independence in the
law, bringing p. 102 § 2, due to which the
judge could be transferred “for the good
of justice or for respect of the judicial
provisions” on the base of decision of
general meeting of the High Court by
representation of Ministry of Justice.
To his mind, that was the breach of art.
78 of March Constitution [8, p. 33-34].
Because the general meeting of the court
wasn’t the court with the competence of
sentencing, but only the administrative
judicial institution, which had to fulfill
certain administrative activities. The
general meeting of the court could pass
the case to the administrative collegiums
(which consisted of five persons), which
also was only administrative one, but
not the judicial body. Undoubtedly, in
judicial proceedings “could be found
persons, which had to be eliminated,
but for this, — as the newspaper “Gtlos
Sadownictwa” wrote, — the statements
are existed about Summary court, but
not the methods of constant judge’s
elimination” [8, p. 370].

The positive result was that,
according to the Law of 1928 in the
district, appeal courts and in the High
Court the institution of the judge’s
self-government started to organize



(unknown institution on the former
Austrian and Prussian territories). All
the judges of the court together with the
head of the court were the members of
the meeting and fulfilled the function
of the administrative self-government
of the courts: the distribution of work,
election of the members of the Summary
court, presentation of the candidates on
the vacancy posts of judges etc. The
presence of the half of judges of the
High Court, two thirds of all judges of
appeal and district courts was necessary
for passing important decisions by the
general meeting. The decision was
adopted by majority, and in the case of
tie vote, the decisive vote was the vote of
the head. But gradually the competence
of general meeting was restricted for
the benefit of other bodies, namely,
administrative collegiums (consists of
five members of the court), which also
executed differentiation of labor, defined
annual term for jury courts, represented
the candidates on the judges’ posts,
made a decision on judges’ retirement
[14, p. 73-74; 17, p. 142-145]. If the
general meeting didn’t pass this or that
decision, the case was considered by the
administrative collegiums. It was easier
for Polish power to influence on such
rather narrow judicial body, especially,
when it concerned personal affairs.

In the next years the Law “About the
structure of the courts” 1928 came under
the changes to the power’s needs, which
was of authoritative style. To outstanding
polish lawyers mind, the base for this
was that, in the Law, from one side, there
were many week and fuzzy statements
as to the guarantees of the judge’s
independence, and from the other side
— the power seek the strengthening of
its influence both on the personal staff
of the bodies of judge’s power and on
their general guidance. Till the end of
interwar period only 145 art. from 299
of the Law remained unchangeable
[23, p. 627]. These changes concerned
first of all principles of judge’s
independence, namely the questions,
concerning with their appointments
and transfer to another work, courts’
competence [13, p. 332].

For conducting such policy the
power regarded necessary to strengthen
its control on personal composition
of the judges and courts’ activities.
According to the President’s order from

the 23rd of August 1932, the power,
who appointed judges, acquired the
right to transfer judges of all the courts
without their agreement to another
equivalent court or pensioned off in two
months term [26]. This act limited the
judge’s independence. The Ministry of
Justice received the certain initiative
and he wasn’t restricted, in the question
of the appointment of the judges of The
High Court and making the decision
about the dismissing of the judges of
The High Court on retirement [18, p.
14]. The thorough inspection of the
original text of the law about judiciary
in the direction of strengthening
powers of judicial administration and
minimization of competence of general
meeting of courts was made [9, c. 369].

According to the April constitution
of 1935 the courts stopped to be “the
bodies of people” and became the state
bodies (the definition “independent” was
omitted), which are under the President.
Though under that Constitution (art. 65),
the president appointed the judges,
but art. 66, 67 gave the right to
administrative power to stop the
principle of non-eliminating and the
wide possibilities of transferring and
eliminating judges at all in the period
of judiciary reorganization, which was
hold on the base of “executive act”, even
according the decree of the President
of Poland [30, p. 364-378]. That is the
constitution itself set up conditions for
larger dependence of the judges from
the executive power.

The most important guarantees of
the judge’s independence underwent
changes and restrictions, which were
secured by the law 1928. First of
all, that concerned the procedure of
appointment of the judges. The freedom
of government actions in these questions
became larger: privileges of the general
meeting as to the presentation of
candidates on position of the judge
were transferred to administrative
collegium; if earlier the head of the
court hadn’t right to express his opinion
as to the presented by the general
meeting candidates, or to offer his own
candidates, then later he acquired such
right; possibilities of Minister of Justice
to present candidates on the judge’s post
out of list, which were presented by
the court, were significantly enlarged
[14, p. 86]. Secondly, the principle of
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collective nature in judge’s decisions
was essentially restricted. Under the
Law 1928, to award sentence could only
the municipal courts, the others — in the
multipersonal composition. Contrary
to these statements the pronouncement
of sentence personally became the rule
for district courts of the first instance,
and was much extended in the district
and appeal courts of the second instance
[15; 19]. Thirdly, the April revolution,
narrowed judge’s immunity, because
the court couldn’t have demanded the
discharge of the judge from arrest, who
was held on the scene of the crime (but,
if his misdeed was a criminal one — was
decided by the police).

In conditions of restriction of
judge’s independence and its guarantees
the polish power tried to strengthen
the judge’s staff, especially on the
leader’s positions in the high degree
of jurisdiction by the specialists, who
completely supported its policy. In
May1936 V. Grabovskij was appointed
the Minister of Justice, who was on the
positions of administration of justice that
rested on the police-state enforcement.
Before getting the post of the Minister
of Justice, he and his associates keep to
the principles of strong measures that
were included in the formula “better to
punish 100 innocent, then not to punish
one guilty” and notion “somebody must
be imprisoned” [27, p. 70, 73].

In the same direction it was said
about the saving of the activity of the
art. 110 of the Law 1928, which was
renewed in 1932, according to which
collegium of three judges at the closed
meeting could dismissed or transfer to
another place any judge (even during
24 hours) “in the interests of justice”
and without right of appeal on these
decisions. Such moments punctured the
belief in the independence of judges
in the eyes of community and justice
on the whole [9, p. 371; 6]. That’s
why the problem called the sharp
discussion in sejm. The ambassador
Bartus declared: “Public opinion,
first of all, the outstanding judges and
their organizations are worried that
the justice has been going downbhill
recently...” The judges under the threat
of such statements could suffer from
different oppressions from the side of
judicial and state administration and had
to take into consideration the persons,
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the cases of whom they have to consider
[16, p. 198].

Such nervousness was reasonable. In
the second half of 1930th the attempts
of the government and the Ministry
of Justice to influence the judges with
the aim of receiving desired “ordered”
sentences, especially in the political
trials intensified. Here operated the
whole system of influence. The judges
were appointed to the bodies of justice
who agreed with such condition
of matters or in the hope of career
development, or in the power of belief
as to the effectiveness of repression of
legal proceedings that contributed to
achieving desired verdicts for the power.
Truly, there were not so many such
judges in Poland. Most of them resisted
to such attempts of pressure. Namely, the
group of judges of the High Court, acted
contrary to the demands of the Head of
that court, against the organization of
special collegiums of judges, which had
to be appointed to trial “state cases”
[27, p. 56]. The composition of court
was under the greatest pressure of the
government. The court was very often
guided by “the statements above” during
the trial of cases of political character,
giving on the demand of the authorities
“necessary” interpretation of the facts, in
every way delayed the examining of the
protests, which entered during elections
[18, p. 14]. The situation got worse,
because except legislative restriction of
guarantees of the judge’s independence
considerable part of judges was put in
the difficult financial position. Especially
that concerned the most numerous group
— municipality judges. Their wages was
much lower than the salary of the district
head of the police or the head of financial
department, barrister, official executor,
mortgage secretary. But the district
judges weren’t in the better condition
[31]. Because of the not numerous
numbers of the judges (due to the list of
the members of staff) in the appeal courts
and in the High court, the considerable
part of judges finished their career on
the post of district judge with salary in
500 zloty. All this could lead to the fall
of legal proceedings into the pot-hole, as
“Gtos Sadownictwa” wrote [11, p. 106].
The Secretary of Justice admitted
that the “financial position of the
judges, attorneys, executive officials is
unsatisfactory and the salary, especially

in the lowest levels doesn’t reach living
wage” [23, c¢. 371]. So, in the second half
of 1930th both the legislative and material
guarantees of judge’s independence were
restricted, and that couldn’t be reflected
negatively on the justice on the whole.
At the same time it could be fixed, that
the polish authority was interested in the
support of the judicial corps reputation.
Because in the conditions, when it fell
into more and more dependence from
the executive power, it was necessary
to safe the effectiveness of the work of
courts. The documents testified that in
1930th the disciplinary courts considered
very regularly the cases of judges, who
were accused of breaking duties, laws,
bribery, corruption, immoral conduct
[4, p. 23-24].

The problems in the system of
judge’s staff training influenced on the
quality of judge’s composition. The
training of lawyers in the university
fell behind the needs of life. The
state of legal practice, which passed
the applicants (probationers), didn’t
respond to the needs of training the
high-qualified judges. Besides, the non-
paid practice negatively influenced on
the legal practice. Many drawbacks
were in the organization of the practice
itself and methods of training the
applicants to the judge’s work [24; 21,
p. 672—675]. The programs, which were
formed for holding the courses and
seminars for the applicants testified,
that 30-35 theoretical questions were
brought out for the oral discussion. But
they didn’t foresee the practical classes,
courses in problems of the general
educational development of the future
judges [5]. The polish power failed
to implement the essential changes
in the organization of the university
training and probation with the aim of
professional development of judges.

The restriction of the independence
of courts, difficult financial position,
insufficient level of professional
vocational training led to diminution
to judge’s respect, which under those
conditions couldn’t guarantee the
objectivity in legal investigation. Vivid
confirmation of this is the characteristic
of the activity of the courts given by
the judges themselves. In 1938 the
department of criminal law in the
university in Vilno held the survey
among municipality judges, which gave
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their opinion as to the activity of the
polish judges. Here some reflections:
“The thought is heard very often, that
non-malicious criminals are punished,
and harder criminals — not, so I share
this point of view; on the whole,
when it comes to the high employees
and officials, they are not sued to the
criminal responsibility, because the
court doesn’t start the investigation,
and the Office of Public Prosecutor
for various reasons doesn’t want to”;
“the judges apply punishment out of
accordance to the crime, and very
often take into consideration the social
status of the accused, his achievements,
relationships, that results in the unfair
punishment <...> for example, a
worker, an average official, having
made the petty crime get the severest
punishment, when the state official,
influential industrialist, entrepreneur
get funny punishments”; “The peasants
very often submit mourning to the court
of elders, because they are unsatisfied
with the court’s sentences. The respect
to the justice is falling among the lower
classes”; “If the peasant has stolen the
tree — six months of imprisonment, and
if the lord has stolen cash money —
he has made negligence, he will
be made crazy and nothing will be
made”’; “Considering the cases of the
large public damage it can’t be
remembered the satirical statement,
which is found in the old university
lectures: the law is the rippled net,
in which only the small mouse
could be caught, and the big
one will always run away” etc.
[32, p. 478-479].

Conclusions. The growing
authoritarian character of the state in
the Republic of Poland in the interwar
period was accompanied by the growing
dependence of the judge corpus from
the executive power that reflected the
objectivity of the courts while considering
cases. That was defined by the restrictions
both of legislative and material guarantees
of the independence of judges and not
effective system in the trainings of the
judges’ staff.
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AKTUBHOCTbD CYJIA B 1OKA3BIBAHUH BO BPEMS1
CYAEBHOI'O PABBUPATEJ/IbCTBA B KOHTEKCTE FAVOR DEFENSIONIS

Oasra MAJIAXOBA,

acrupasT Kadeapsl yToJIOBHOTO Hporecca

HauuonansHoro YHUBEPCUTETA «Opnecckas HOpUANYCCKas aKkaaeMUsi»

Summary

The issue regarding limits of court activity in criminal procedure proving is left unsolved in Criminal Procedure Code of Ukraine.
Solution of issue of limits of court activity in proving should be resolved with taking into account the extent of realization of principle
of adversariality in e pre-trial investigation. The procedural capabilities of defense on independent formation of evidence base during
pre-trial proceedings are restricted. Therefore it would be appropriate to provide so-called court subsidiary activity in defense interests

for criminal proceedings in Ukraine.

Key words: court, evidence-based activity, principle of adversariality, court proceedings.

AHHOTaNMS

VIIK YkpauHbl OCTaBUII HE PACKPBITHIM BOIPOC O TpesesaX aKTUBHOCTH Cy[a B YTOJIOBHO-IIPOLECCYATbHOM J0Ka3bIBaHUU. Bo-
IIPOC O IpeieiaX aKTHBHOCTH Cy/ia B JOKAa3bIBAHUH JIOJDKEH PELIATHCS ¢ yYETOM CTEHNEHHU PeaIn3alluy IPUHIIUIIA COCTA3ATCIbHOCTH
B OCYZIeOHOM pacciemoBaHUH. Y YUTHIBAsI, YTO NMPOIECCYATbHBIE BOZMOKHOCTH CTOPOHBI 3aIIUTHl OTHOCHTEIEHO CaMOCTOATEIFHOTO
(bopmMHupoBaHUs JOKa3aTeIbCTBEHHON 0a3bl B X0/€ JI0CY/1eOHOr0 POU3BOJICTBA OIPAHHYCHBI, YKa3bIBAETCS HEOOXOAUMOCTD IpeLyc-
MOTPETh B YTOJIOBHOM IIPOM3BOACTBE YKpaWHbI TAK Ha3bIBAEMYIO CyOCHAMApHYIO aKTHMBHOCTb CyJa B MHTEpecax 3alluThl. B ciydae
BO3HMKHOBEHHS IIPOOETIOB B TE3MCAX 3AIIUTHI, Cy/ 00513aH COBEPIINTH ONPEIeICHHBIE TPOIIeCCyaTbHbIE AEHCTBHS IS X yCTPAHCHHS.

KuoueBble ciioBa: cyJ, 10Ka3aTelIbCTBEHHAS IS TEILHOCTh, IPHHIHIT COCTI3aTEIbHOCTH, CyJe0HOE pa30uparebCTBo.

I IOCTaHOBKa npodjemsl. B yc-
JOBUAX PeHOPMHUPOBAHUS yro-

JIOBHOTO MPOLECCYaIbHOTO — 3aKOHO/AA-
TeNbCTBA YKpPAWHBI, YTO OPUEHTHPOBAHO
Ha yCHUJICHHE OCHOB COCTSA3aTEIbHOCTH B
YTOJIOBHOM TPOU3BOJICTBE, AKTYaJIbHBIM
OCTaeTCs BOMPOC O TPAHUIIAX AKTHBHOCTH
cyza B JOKa3bIBAaHUHU BO BpeMsl Cy1e0HOTO
TIPOM3BOJICTBA B CyJI€ TIEPBOIl MHCTAHIINY.

AKTyaJlbHOCTH TeMbl. Becomsrit
BKJIaJ] B UCCJIEJOBAaHUE POJIM Cya U CTO-
POH B JOKa3bIBAaHUU BO BpeMsi CyneOHO-
rO MPOU3BOJICTBA BHEC/IU TAaKUE yU€HbBIE,
kak B.B. Bamuspuyk, HO.M. Ipome-
Boit, M.B. 3Bepes, T.M. Kapabanosa,
A .Koposaiiko,M.C.Koposuna, E.A.Ko-
yetkoBa, M.IL. Kysuenos, A.B. Jlut-
uH, T.B. Jlykamkuna, [1.A. Jlynunckas,
M.M. Muxeenxo, B.T. Hop, A.B. ITurox,
H.A. Toropeuxnii, H.C. CoxomoBckas,
M.U. llleBuyxk, H.E. Illymuiio u apyrue.

OnHako, HCCIleTysl poiib Cyna B TOKa-
3BIBAHWH, HEBO3MOXKHO OOOWTH BOIIPOC O
rpeJiesiax ero akTUBHOCTHU B YCTaHOBIIE-
HUM OOCTOSITENILCTB YTOJIOBHOTO TPOU3-
BOJCTBA B KOHTEKCTE peanu3anuu favor
defensionis Bo Bpemsi cyneOHoro pasou-
patenbCcTBa.

Ilenbro 1aHHOM CTATHU ABJISICTCS aHA-
IIU3 TIPE/IeJIOB aKTHBHOCTH Cy/la B JIOKa-
3BIBAaHUM B KOHTEKCTE favor defensionis.

H3no0:kenne 0CHOBHOTO MaTepuaa
uccaenopanusi. B Teopum yromnosHo-
ro TpoIlecca BBICKa3aHbI JHAMETPaIbHO
pasHble B3IVISLIbI OTHOCUTENIBHO OIpe-
JICJICHUST TNIPEJesIOB aKTUBHOCTH Cy/la B

nokasbiBaHuK. [lepBasi Tpymma yYeHbIX
YKa3bIBaeT, YTO aKTUBHOE YYacTHe Cyaa
B JI0Ka3bIBAaHUM IIPOTHBOPEUYUT OCHOBAM
COCTA3aTENbHOCTH CYyAEOHOTO TPOU3BO/-
crBa [2, 199-200; 3, 4, 15; 5, 39, 6, 57-58;
7,8, 87]. Apyras rpynna y4eHbIX Ipuaep-
YKMBAETCs B3IVIAJIOB, YTO AKTUBHOCTH CY/ia
B JIOKa3bIBAHUHU SIBIISETCS HEOOXOAUMBIM
YCIIOBHEM ISl CIIPABEATIMBOTO IPaBOCY-
must [9, 125 10, 795; 11; 12; 13; 14; 15,
16 40; 17 170 18, 15; 19]. Ctout otme-
TUTH, YTO B HAyYHOH JHTEpaType TaKKe
BBICKAa3aHO MHEHHE OTHOCHTEIIHHO Orpa-
HUYEHHOM aKTUBHOCTH Cy/la B YTOJOB-
HO-TIPOLIECCYaIbHOM JI0Ka3bIBaHUH, TaK
Ha3bIBaeMOW CyOCHAMApHONW aKTHBHOCTH
[20, 503; 21; 22; 23, 52; 24, 84].

Ecan xe oOpaTuThCst K yroJOBHOMY
IPOLIECCYABHOMY 3aKOHOJATEIbCTBY
VYKpauHbl, MOKEM KOHCTAaTHPOBaTh, YTO
MO3HLUS 3aKOHOAATENS IO OMPEIEICHHIO
TIOJIOKEHHUS Cy/la, KaK CyObeKTa JOKa3bl-
BaHMS H TPEJICNIOB €T0 AKTUBHOCTH B JI0-
Ka3bIBaHUH, TOBOJILHO HEOAHO3HAYHA.

Tak, ct. 93 VIIK Vkpauns! He orpe-
NIeNsieT Cy, Kak CyObeKT coOmpaHust J10-
kazarenbcTB. Kpome Toro, cornacuo 4. 2
cT. 9 VIIK VkpauHbl Ha cyq He Bo3jara-
eTcs O0A3aHHOCTh BCECTOPOHHE, IOJHO
u OecrpucTpacTHO HCCIen0BaTh 00CTO-
SATENBCTBA  YTOJIOBHOTO —ITPOMU3BOJICTBA,
BBISIBIISITh OOCTOSATEIBCTBA, KOTOPbIE KaK
n300JIMYAIOT, TaK M ONPAB/BIBAIOT II0-
JT03PEBaEMOr0, OOBHHSIEMOIO, a TaKKe
00CTOSITEIECTBA, CMATYAIONINE UM OTSIT-
Yalole ero HaKa3aHWe, IMPeIOCTaBIsATh

UM HaJUIeKaIlyl0 MPAaBOBYIO OICHKY M
obecrieunBaTh TPUHATHE 3aKOHHBIX U
OecrpHuCTPaCTHBIX MPOLECCYalbHBIX pe-
meHuid. B cBoro ouepenp, B 4. 1 cr. 94
VIIK VYkpaunsl yKka3bIBaeTCsl, 4TO CyJ 11O
CBOEMY BHYTPEHHEMY YOEXIEHMIO, KO-
TOpPOE OCHOBBIBAETCS Ha BCECTOPOHHEM,
MOJIHOM U OEeCHpUCTPACTHOM HCCIEN0-
BaHMU BCEX OOCTOSTENBCTB YTOJIOBHOIO
MIPOM3BO/ICTBA, PYKOBOJACTBYSACH 3aKOHOM,
OIIEHWBACT KaXI0€ OKA3aTeNbCTBO C
TOYKH 3PEHUSI OTHOCHMOCTH, IOIYCTH-
MOCTH, JTOCTOBEPHOCTH, a COBOKYIHOCTb
COOpaHHBIX JJOKA3aTEIbCTB — C TOUKHU 3pe-
HHS JIOCTAaTOYHOCTH M B3aMMOCBSI3H JUIS
MPUHATHS COOTBETCTBYIOLIETO TPOIIECCY-
QJIPHOTO pemeHus. JJoCTaToyHo CII0KHO
HpeJICTaBUTh cebe, KaKk Cyl MOXET Olle-
HHUTb JIOKa3aTeJIbCTBa B COOTBETCTBUH C
TpeboBanmsamu cT. 94 VIIK VYkpaunsl,
€ClIM OH He cOOMpaeT JI0Ka3aTelbcTBa U
He o0ecreynBaeT BCECTOPOHHEE, I10JI-
HOEe M OECIPHUCTPACTHOE MCCIIETOBAHUE
BCEX OOCTOSITETIHCTB YTOJIOBHOTO ITPOM3-
BoJACTBa. [Ipm 3TOM cym ocTaercst OTBeT-
CTBEHHBIM 3a pEIIEHHE BOIPOCOB, MpeN-
yemotpenHbix cr. 368 VIIK Vkpawunsl,
a Takke B cOOTBeTCTBMHM € 4. 1 cT. 370
VIIK VYkpaunsl 00si3aH MPUHATH 3aKOH-
HOEe, 000CHOBaHHOE M MOTHBHMPOBAaHHOE
cyneOHoe pelieHHe.

Jeranbusbiii ananus HopMm YIIK Vipa-
UHBI, YCTAHABIUBAIOUIUX TOPSAOK Cy-
neOHOrO  pa30MpaTesbCTBa, IMO3BOJISICT
CAeJaTh BBIBOJ, YTO CyJ, BCE-TaKH, IMEET
IIPaBO CaMOCTOSATENILHO COOMpATh JOKa3a-
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TEJILCTBA, NOCKOJILKY €My IIPEJ0CTABICHO
MPaBO WHUIMUPOBATH MPOBEJICHUE TAKNUX
CyneOHO-CIeICTBEHHBIX ACHCTBUHN, Kak:
npoBefaeHue skcnepTusbl (4. 2 cr. 332
VIIK VYkpaussl), HOBTOPHBIN JOHPOC
ceuzerens (4. 13 cr. 352 VIIK Vkpan-
HbI), OJJHOBPEMCHHBINH JONPOC ABYX HJIM
Oonee yxke OMNPOIICHHBIX YYaCTHHKOB
YTOJIOBHOTO Ipom3BozcTBa (4. 14 ct. 352
VIIK Vkpaussl), gonpoc skcnepra (4. 1
ct. 356 VIIK VYkpauHsbl), HcciienoBaHue
nokymeHToB (4. 1 cr. 358 VIIK Vkpau-
HBI), ocMOTp Ha Mecte (4. 1 ct. 361 VIIK
VYkpaunsl). Kpome Toro, cya umeer npaso
BKJIIOYaTh BOMNPOCHI B IIOCTAHOBJIICHHE
0 NOPYYEHHU IIPOBEACHMS SKCIIEPTU3BI
(a. 3 cr. 332 VIIK VkpauHsl), a Takxke
[paBo 3aJaBaTh BOIPOCHI BO BpeMs J0-
mpoca ob6Bunasemoro (4. 1 cr. 351 VIIK
VYkpannsl), notepresmrero (4. 2 ct. 353
VIIK VYkpaunnsl), skcnepra (4. 2 cT. 256
VIIK VYkpauHsl), BOCIOJIB30BaThCS KOH-
CYJBTAlUSIMH U Pa3bICHCHHUSAMH CIICIHU-
aiuctoB (cT. 360). OGparnM BHHMaHUE,
yro YIIK VYkpaunbl He ompenenser, 1o
WHUIMATUBE KOTO U3 YYAaCTHUKOB CyneO-
HOTO MPOU3BOJCTBA IPOBOIATCS TaKHe
Cy1eOHO-CIIC/ICTBEHHbIC JICHCTBUS, Kak:
nompoc motepnesmero (ct. 353 VIIK
VKpauHbl), IPEbSBICHUE ISl OO3HAHHS
(ct. 355 VIIK VYkpawuHbI), Hcclie0BaHNE
BEIICCTBCHHBIX J[0Ka3aTenbcTB (CT. 357
VIIK Vkpaussbl), HCCIETOBAHUS 3BYKO— 1
Bupeosanuceid (ct. 359 VIIK VYkpaunsr).
CunTaem, YTO CyJ HMMEET MPaBO CaMo-
CTOATEIbHO WHUIMUPOBATH IPOBEICHHE
BBIIICYKa3aHHBIX MPOLECCYaIbHBIX AeH-
CTBHH.

Taxum o6pazom, Hopmbl YIIK Ykpau-
HbI YKa3bIBAIOT HAa CAMOCTOSITEIILHBIE CII0-
co0bl cOOpa M MPOBEPKH JI0KA3aTENILCTB
cynoM. Taoke Cy/] OLIeHHBAET J10Ka3aTellb-
CTBa, 9TO MPSIMO TPEAYCMOTPEHO CT. 94
VIIK Vkpaunsl. Henp3st He cortacuThCst
¢ B.T. Hopowm, 4to cyn mpu paszpenieHun
Jiesla — BBIHECEHUH 3aKOHHOTO M 000CHO-
BaHHOTO PEIICHHS — HE MOXKET OCTaBaThCs
[IACCHBHBIM HAONIOATEIEM 32 PABOBBIM
MOEIMHKOM CTOPOH, CJEAs JIMIIb 33 CO-
OJIIOZICHMEM €ro MpoIleayphl (IIpaBuiI).
OH JOIKEH MMETh BO3MOJKHOCTbH C IIO-
MOILBIO CTOPOH, HO HE3aBUCHMO OT HHX,
MCCIIEIOBATh TPEICTABICHHBIC MMM J0-
Ka3areJbCTBA BCEMH IIPOLECCYabHBIMU
CpelCTBaMH, B YaCTHOCTH CICICTBEHHO-
CyIeOHBIMH JICHCTBUSAMH, KOTOPBIE 3aKOH
MIPEIOCTABIISIET B €TO pacnopsukenue [25].

O6parum BHuManue, uro KIIK Vkpa-
WHBI OCTAaBHJI HEPACKPBITHIM BOMPOC O

npejenax akTHBHOCTH Cy[a B YrOJOBHO-
npolecCyalbHOM JIOKa3bIBaHUM. Perne-
HHE BONpOca O IMpejesax AaKTHBHOCTH
Cyla B JOKa3bIBAaHUH JIOJDKEH PELIATHCS ¢
YUYETOM CTENEHH pealu3aluy HNPHHIMIA
COCTA3aTeJILHOCTH B 10CY1e0HOM pacciie-
noBaHuH. ITOCKONBKY MakcuMalbHas (a
TO U TIOJIHAs) TACCHUBHOCTD CyJia B cyne0-
HOM pa30MpaTeiIbCcTBE BO3MOXKHA TOIBKO
IIPU YCIIOBHH O0OECIICUeHHS JeHCTBUTEIb-
HOU COCTSI3aTEIBHOCTH W PaBHOIPABHS
CTOPOH B JOCYA€OHOM HPOU3BOJCTBE,
Korza (opmupyercs Oosbluas 4acTh 10-
KazarenbeTB [26, c. 135].

Yem nosHee Oy/ieT ONpPEAENIeH CTaTyc
JOpYrux CyObeKTOB JIOKa3bIBAHHSA, YEM
Oostbliie y HUX OyJeT MOTHOMOYHIA U BO3-
MOJKHOCTE#l BJIMSTH Ha mpolecc codupa-
HUSI TOKA3aTeIbCTB, TEM MCHBIINH 00beM
paboTel OymeT BBIMOIHATH HETOCpe-
CTBEHHO CYyJ, YTO IIO3BOJIMT B OOJIbIIEH
CTEIECHH 00eCIeUnTh ero HE3aBUCUMOCTh
u GecnprcrpactHOCTh [27, c. 8].

B yronoBHoM mnpousBoxnctee Ykpa-
UHBI, KOTOPOE B COOTBETCTBHHU CO CT. 22
VIIK YkpauHbl 0CcylIeCcTBISETCS Ha Hada-
Jax COCTA3aTENbHOCTH, HpeJesbl aKTHB-
HOCTH Cy/a B JIOKa3bIBaHUM, [10 HALIEMY
MHEHHIO, OTPaHUYCHBI TIPEJIeIaMH aKTHB-
HOCTH CTOPOH IPH YCTAaHOBJIEHHH O00-
CTOSITENIECTB YTOJIOBHOTO IIPOM3BOCTBA.
Henp3s ve cormacuthes ¢ C.A. KoBanbay-
KOM, 4TO Ha CETOIHSIIHUN 1eHb TOBOPUTH
0 IaCCHBHOM IIPOLIECCYaJIbHOM IOJIOMKE-
HHUHM Cy/a elle CIUIIKOM PaHO, MOCKOIb-
Ky OTCYTCTBME DPaBHOIIPABUS CTOPOH B
CTaaMU JOCYJEOHOrO CIEACTBUS CHENaeT
HEBO3MOXKHBIM IIPEIOCTABJICHHUE JIOKa3a-
TENBCTB UMH CYAY, dPPEKTUBHOE yuacThe
B UX MCCIICIOBAHUM U JIOKA3bIBAHUE HX
yOeqUTEIBHOCTH Tepel CyaoM (Hampu-
Mep, B ClydasX, KOrja IOJCYIUMBIH He
BOCTIONIB30BANICS  TIOMOINBIO  3aIUTHU-
Ka, a TOTEPIEeBIINH — MPEICTABUTEN)
[28, c. 26].

CunraeM, YTO CyJ BIpaBe HHUIHH-
poBaTh MpOBENCHHE CYIEOHO-CIICCTBEH-
HBIX JICWCTBUI HE3aBHCUMO OT MHEHMs
YYaCTHUKOB Cy/leOHOIro IpOU3BOJCTBA,
€CIIM TaKHue IpolLeccyalbHble AeHCTBHS
HAaIpaBJICHbl Ha TPOBEPKY OTHOCHMOCTH
U JIONYCTUMOCTH JI0Ka3aTeJIbCTB, IPEao-
CTaBJICHHBIX CTOPOHOW OOBHHEHHS U CTO-
POHOI 3aIUTHL, @ TAKXKE ITOTEPIIEBIINM.

Ha mpaxTuke B xone cymeOHOTO pas-
OmparensCTBa TPH TTACCHBHOM yYacTHH
CTOPOH B YCTAaHOBJIECHHHM OOCTOSITENILCTB
YIOJIOBHOTO TIPOM3BOACTBA MOTYT BO3-
HHMKaTh MpOoOeNbl B JIOKa3aTelIbHON 0ase.
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B3miaapl yu4eHbIX pasHATCS OTHOCHUTEIb-
HO MeXaHM3Ma uX ycTpaHeHus. Tak, B
Hay4YHOU JIUTEpaType OCBEILIEHbl MHEHUS
OTHOCHTEJIBHO BOCHOJIHSIOLICH U cyOcH-
JMapHOIl aKTUBHOCTHU Cyna JUIsl yCTpaHe-
HUs Takux mpobenos [10-11; 19; 26-27;
29; 30; 31].

IIpomeccyanucTsl mpeIaraoT mpen-
CTaBUTH CyJy BO3MOKHOCTH HE3aBHCHMO
OT CTOPOH YTOJOBHOTO IIPOHM3BOJCTBA
MPOBOJHUTE Cy/IeOHO-CIIEICTBEHHBIE JIeH-
CTBUS C LIEJIbIO YCTPAHEHUs MPOOEIIOB 10-
KazarenpHo 6a3bl [17-18; 30], npyrue sxe
OrPaHMYMBAIOT TPOLECCYANIbHYIO CaMo-
CTOSITENIBHOCTh CyJa 110 (HOPMUPOBAHHIO
JI0Ka3areabHOi 0a3bl MHULMATUBOM CTO-
poH yronoBHoro mpoussonacTsa [10-11; 21;
26-27; 29; 31], TpeTbu YOCXKICHBI, UTO CY
JOJDKEH BOCTIONHATH MPOOENBI B J0Ka3a-
TENBHOM 6a3e TOBKO B HHTEpEcax Mporiec-
CyaJIbHO «c11aboid» cTopoHs! [28, c. 51-55;
9,c.11;32;33,c. 11; 24, c. 84].

Crout ormeTuTb, uto YIIK Yipauns!
IIPelyCMaTPUBAET BOCIOJIHAIOILYIO aK-
TUBHOCTb Cy/a BO BpeMsl CyAeOHOro pas-
ouparenbcTBa. Tak, coracHo 4. 3 cT. 333
VIIK VYkpausbl, eciid B Xole CyaeOHOro
pa3buparenbcTBa BO3ZHUKHET HEOOXOAU-
MOCTb B YCTAQHOBJICHHH OOCTOSITEIBCTB
WA TPOBEPKE OOCTOSATEIHCTB, KOTOPHIE
HMMEIOT CYIIECTBEHHOE 3HAYEHHE AT yTO-
JIOBHOTO TIPOM3BOZCTBA, U OHH HE MOTYT
OBITH YCTAHOBJIEHBI WM IIPOBEPEHEI JIPY-
THM IIyTeM, CyJ [0 XOAaTaliCTBy CTOPOHBI
YTOJIOBHOTO TTPOM3BOJICTBA BIPABE MOPY-
YUTh OpraHy HOCYAEOHOro paccienoBa-
HUSI IPOBECTH OIIPEJICIICHHbIE CIICICTBEH-
HbI€ (PO3BICKHBIE) JICHCTBHSI.

OO0paruM BHUMaHUE, 4TO 4. 4 cT. 333
VIIK VYkpaunsl ycraHaBiauBaeT gudde-
PEHIMPOBAHHBIA TOJIXOM IO YIOBIETBO-
PEHUIO TAaKOTO XOAAaTaHCTBA CTOPOHBI yTO-
JIOBHOTO ITPOM3BOJICTBA.

Cyn OTKa3bIBaeT B YAOBIETBOPEHUHU
XOZlaTalicTBa MPOKYPOpa, €CIU OH HE JI0-
Ka)KeT, YTO CIIEJICTBEHHBIE (PO3BICKHEIC)
JIEWCTBUSI, O IPOBEJICHUH KOTOPBIX OH IPO-
CHT, HE MOIVIM OBITh IIPOBE/ICHBI BO BpeMs
J0CyIeOHOr0 paccieloBaHus M3-3a TOTO,
YTO HEe OBUIM U HE MOIVIM OBITh M3BECTHBI
00CTOSATENIBCTBA, KOTOPBIE CBUICTEIBCTBY-
0T O HEOOXOAMMOCTH HX IPOBEICHHS.
Takum 00pa3oM, YroJOBHOE MpPOLECCY-
QJIPHOE 3aKOHOJATEIbCTBO YCTAHABINBACT
OITPOBEPKUMYIO MIPE3YMIIIIHIO HE B ITOIB3Y
MIPOBEACHHST CIICICTBEHHOTO (PO3BICKHO-
T0) JIEHCTBHA MO X0O[aTaiicTBy NPOKypopa,
KOTOpasi CBsI3aHa C IIPEATIONOKEHHEM OC-
BE/IOMIICHHOCTH TIPOKypOpa O HEOoOXOIH-
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MOCTH TIPOM3BOJICTBA COOTBETCTBYIOLIHUX
CJIC/ICTBEHHBIX (PO3BICKHBIX) JIEHCTBHH, O
MPOBEJICHUN KOTOPBIX OH XOJATalCTBYET.
CylecTBOBaHUE ATOW NPE3YyMIIUU HC-
XO/IUT W3 TOTO, YTO CTOPOHA OOBHHEHUS
BO BpeMs J0CyIeOHOTO pacciefOBaHUsSL
HMEeT TIONHBIA apceHal IpOoLecCyab-
HBIX BO3MOJKHOCTEH IIS1 OCYIIECTBICHUS
CIIE/ICTBEHHBIX (PO3BICKHBIX) JEHCTBHIA.
Ecnmm ects HEOOXOOMMOCTH B yCTaHOBIIE-
HUH 00CTOSITENTHCTB MIIM TIPOBEPKE 00CTO-
ATEJBCTB, KOTOPbIE UMEIOT CYIIECTBEHHOE
3HAYCHHUE JUIs YTOJIOBHOTO IIPOU3BOJCTBA,
HO OHM He OBbLIM YCTaHOBJICHBI WJIM IPO-
BEpEHBI BCIIEACTBUE HEOPEKHOCTH CTOPO-
Hbl OOBUHEHUS, KOTOPAsi UMEJa pealibHbIe
MPOLECCyalIbHBIC  BOMOKHOCTH JUISL HX
YCTaHOBKM WJIHM IPOBEPKHU, CyJ HE BIIpa-
BE BOCHOJIHITH TAKOH Mpoden B JoKa3a-
TeNbHON 0a3e, MOCKOIBKY, B MPOTHBHOM
ciydae, Cy[ NpHUMeT Ha ceds (yHKIHUIO
oOBuHEHMSI, 9TO HenomycTumo. Cunraem,
YTO TAaKOW IPAaBOBOW IMOPSIIOK PEIICHUS
XO/IaTaliCTB CTOPOH YTOJIOBHOTO IPOU3-
BOJICTBA O [IPOBEJICHUH CJIE/ICTBEHHBIX (PO-
3bICKHBIX) JIEHCTBHH 110 TIOPYYEHHIO Cy/a
SIBJIICTCS COCTABHOM YaCThIO MHCTHUTYTa
OJIAroNnpuUsTCTBOBAHMS 3alLUTE.

Heticteyromuit  YIIK VYkpaunsl He
ompeaensieT BO3MOXHOCTH CTOPOHBI 3a-
LIATHI Y4aCTBOBATh B CICJACTBEHHBIX (PO-
3bICKHBIX) JICHCTBUSX, MPOBOIMMBIX IO
MOPYYEHHIO Cy/a. YUUTHIBAST TOJIOKEHUS
4. 6 c1. 233 VIIK Ykpaunsl, nenecoodpas-
HBIM CUHUTAETCSl TIPEIYCMOTPETH IPaBO
CTOPOHBI 3aIUTHl 3asBIATH XOAATAHCTBA
0 IPOBEACHHUHU CIEICTBEHHOIO (PO3BICK-
HOT0) JeHCTBUS 110 TOPYYEHHIO Cyaa C
y4dacTHeM CTOpPOHbI 3amuThl. Cya MOXKET
HE IT03BOJIMTH 3allUTE Y4aCTBOBATh B IIPO-
W3BOJICTBE TIPOIIECCYaTbHOTO EHCTBUS
TOJIBKO TOT/id, KOIZla B CHJIYy CHEHU(UKH
CJICICTBEHHOTO (PO3BICKHOTO) JIECHCTBHS
9TO HEBO3MOXKHO.

Ilo Hamemy MHEHUIO BOIPOC O IPO-
LIECCYaJIbHOW  JEATENBHOCTH Ccyzna 10
YCTPaHEHHIO TPOOEIIOB B J0KA3aTeIbHOM
0a3ze oKeH pemarbest AuddepeHnnpo-
BAaHHO C YYETOM IIPOLIECCYabHbIX BO3-
MOXXHOCTEH CTOPOH CaMOCTOSTEIBHOIO
coOMpaHMs JI0KA3aTeNbCTB B YTrOJOBHOM
npou3BojacTBe. [IpoueccyanbHble  BO3-
MOXXHOCTH CTOPOHBI 3allUThl OTHOCH-
TEbHO ~ CAMOCTOSITENBHOTO  (hOPMHPO-
BaHMS JIOKa3aTeIbHOM Oa3el B Xozme I0-
CyneOHOTO TPOM3BOACTBA OTPAHUYCHHI,
ITO9TOMY CTOPOHBI TIPENCTAIOT TIepen
CYJIOM C HEPaBHBIM «apCEHaJIOM» JI0Ka3a-
TEJIBCTB.

Kpome Toro, B cyneGHOM ITPOHU3BOJ-
CTBE y4acTHE 3AIUTHHKA HE SBIAETCA
00s13aTeJIbHBIM, U TIOATOMY HE Bceraa 00-
BUHsIEMOMY obecrieunBaercsi 3(pdexTus-
Has 3aIlUTa. YUYNUTHIBAs BBILICYKa3aHHOE,
CUUTAEM, YTO €CTh HEOOXOAUMOCTb Tpe/-
YCMOTpPETh B YTOJIOBHOM ITPOM3BOJICTBE
YKpauHbl, TaKk Ha3bIBaeMYyI0, CyOCHIHU-
apHYI0 aKTHBHOCTH Cy/la B MHTEpecax 3a-
mUThL. B ciiyyac BOSHUKHOBEHHUs pode-
JIOB B TE€3MCAX 3all[UThl CYUTAEM, YTO CY/I
00s13aH COBEPLINTH OINpPE/IEICHHbIE MPO-
LieccyabHble ACHCTBUS I €€ yCTpaHe-
Husa. Cornacubel ¢ B.A. I'puHiokoM, 4To
CyJ He BIIpaBe M0 COOCTBEHHOI MHUIINA-
TUBE NIPUHUMATh MEPBI 110 JJOKa3bIBAHUIO
BUHOBHOCTH MOJICYJMMOTO B COBeEpIlle-
HHUM TIpeCTyIieHus. B To e Bpems cy-
Iibsi 00s13aH MPUHATH MPELYyCMOTPEHHBIC
3aKOHOM MEpBI, HAlIPaBJICHHBIC Ha Pealli-
3aI[HI0 CTOPOHAMH CBOUX IPaB Mo cO0Opy
U TPEIOCTABICHHUIO JIOKA3aTe/IbCTB, HMe-
IOIINX 3HAYCHHE JUIS MTPABHIBHOTO pa3-
pelIeHus Jeia U BhIHECEHUs 3aKOHHOTO,
000CHOBaHHOT'O U CIIPABEUIMBOIO Cy/e0-
Horo peuenus. [Toaromy 3anper o co6-
CTBEHHOHM MHUIIMATHBE MPUMEHSATb MEpBI
JUIsl JOKa3bIBAHUSI BAHOBHOCTH TIOJICY/IU-
MOTO B COBEPUICHHH IPECTYIUICHUS HE
SIBJISIETCS TOXKACCTBEHHBIM 3alpeTy Mpo-
SIBJICHHsI aKTUBHOCTH Cy/la B YCTaHOBIIC-
HUN (pakTHUECKHX OOCTOSTENIHCTB Jeia
[9,c. 11-12].

Cunraem, 9T0 MpobeIbl Te3nca 00BH-
HCHUSI HE MOTYT OBITh YCTPAHEHBI CYJIOM,
TO €CTh CyJ HE MMEeT IpaBa COBEpIIaTh
npoleccyallbHble  JICHCTBUS,  HaIpaB-
JICHHbIE Ha WX 3arojHeHue. Pasznensem
mHeHue A.B. JIuTBuHa, 4TO MOXKHO mpes-
JIO)KUTh MHUIMATHBHYIO CyOCHAMApHYIO
AKTHBHOCTh CyJla INPH YCTaHOBICHUH
BOIIPOCA O HAJIWYUH COOBITHS YrOJIOBHO-
ro MPaBOHAPYLICHHS B YTOJOBHOM IIPO-
U3BOJICTBE, KOTOPOE OCYIICCTBISCTCS B
(opme gacTHOTO 0OBHHEHNS (TIPH OTKa3e
MPOKypopa OT MOAJCPIKAHUS ToCynap-
CTBEHHOTO 00BHHEHUS) [24, 84].

MoxeM crenarb BBIBOI, YTO CYJ SIB-
JISIETCSl aKTHBHBIM YYaCTHHKOM IIpoliec-
ca JIOKa3bIBaHUS BO BpeMs CyneOHOro
IIPOU3BOJICTBA, HA KOTOPOTO BO3JIaraercs
00sI13aHHOCTb JIOKa3bIBaHHS B CMBbICIC
coOMpaHusi, MPOBEPKU U OIIEHKH JI0Ka3a-
TEJILCTB C LEJIbI0 YCTAHOBICHUS 00CTOS-
TEJILCTB YTOJIOBHOTO IPOU3BOJCTBA IS
MPUHATHS 3aKOHHOTO, 000CHOBAHHOTO H
MOTHBHPOBAHHOTO CYAEOHOTO pEIICHHSI.
VYuurteiBas T, 4TO YrOJOBHOE IPOH3BO/I-
CTBO OCYIIECTBISIETCSI Ha Hadajlax Co-

CTA3ATENILHOCTH, CaMOCTOSITEJIbHAS JIes-
TEJILHOCTH Cy/Ia B MPOIIECCE JI0KA3bIBAHUS
SBJIACTCSA OrpaHMYEHHON, HO cyOcuauap-
Hoii. [Ipenenbl akTMBHOCTH cyga B yro-
JIOBHO-IIPOLIECCYANIBHOM JJOKa3bIBAHUHU BO
BpeMs Cy1eOHOT0 pa3doupaTensCTBa B Cy/e
MepBOH MHCTAHIIMM OTPAHWYCHBL IPO-
BEPKOH OTHOCHMOCTH M JOIyCTUMOCTH
JI0Ka3aTeIbCTB, MPEIOCTABICHHBIX CTO-
poHOI OOBHHEHHS ¥ CTOPOHOM 3aIUTEL, a
TaKKe KOMIIEHCAIMeH «IpoueccyaabHOR
¢11a00CTH» CTOPOHBI 3aILUTHI U ITOTEPIIEB-
IIEr0 B UCKJIFOYUTEIIbHBIX CIIyYasx.
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OCOBEHHOCTHU KOHCTUTYIHNOHHO-ITPABOBOI'O CTATYCA
PEBEHKA C O'PAHUYEHHBIMH BO3MOKHOCTSAMMU B YKPAUHE

Haraass HUKOJJAEHKO,
couckarens Kadeapbl KOHCTUTYLIHOHHOTO U MEK/TyHapOIHOTO TIpaBa
(baxysbTeTa MOJrOTOBKH CIEIUATMCTOB IS MO/Ipa3/iesieHnit 60phObl ¢ KHOEPIPECTYTHOCTBIO H TOPTOBJICH JIFObMHU
XapbKOBCKOTO HAIIMOHAIBHOIO YHHBEPCUTETA BHYTPEHHHUX JIEJT

Summary

The author of this article considers peculiarities of constitutional and legal status of children with disabilities. As a result of
analyzing status of this category of persons author for first time has suggested and grounded their division into six categories according
to degree of disabilities of each child, use of intermediate concept of sub-status. This division is due to various opportunities in
sphere of providing services, targeted assistance, optimization of process of realizing of rights, freedoms and interests of children
with disabilities, improvement of legislation. The author has also reviewed and highlighted a number of features of elements of
constitutional and legal status inherent to this category of persons.

Key words: legal status of child with disabilities, mental and physical disabilities, rights of child with disabilities, substatus
(subcategories) of child with disabilities.

AHHOTaNMS
B crarbe aBTOp paccMaTpuBaeT 0COOCHHOCTH KOHCTUTYIIMOHHO-IIPABOBOIO CTAaTyca IETed ¢ OrpaHUYCHHBIMU BO3MOXKHOCTSIMH.
B pesynbrare aHanmusza craryca JaHHOW KaTETOPWH JIMI] BIIEPBBIC TPEIUIOKEHO U 000CHOBAHO X pa3JielieHHe Ha 6 MOJKaTeropuii B
3aBHCHMOCTH OT CTETICHW OTPaHUYCHHUS BO3MOKHOCTEH KakKI0TO peOCHKA, UCIIONB30BaHIE MTPOMEKYTOUHOTO TIOHSTHS cyOcTaryca.
Taxoe pa3zneneHre 00yCIOBICHO Pa3IMYHBIMUA BO3MOKHOCTSIMU B chepe MPeoCTaBICHUS YCIyT, aAPECHOM MOMOIIH, ONTUMH3ALUI
rporiecca peajxn3aliy Mpas, CBOOOI U HHTEPECOB JIETeH ¢ OrpaHMYCHHBIMU BO3MOXKHOCTSIMH, YCOBEPIICHCTBOBAHHSI 3aKOHOATEIb-
ctBa. Tak e aBTOPOM pacCMOTPEH U BBIJCIICH sl 0COOCHHOCTEH 3IIEMEHTOB KOHCTUTYIIHOHHO-TTPABOBOTO CTATyCa, MPHUCYIIUX TaH-

HO KaTeropuu Juil.

KiroueBbie €j10Ba: KOHCTUTYLIMOHHO-TIPABOBOM CTaTyC JieTel ¢ OrpaHUYCHHBIMU BO3MOXKHOCTSIMH, (U3NUECKHE U IICUXO-UHTEII-
JIeKTyaJIbHbIE HAPYIICHUS 37I0POBbsI, IPaBa JAeTeil C OrpaHWIEHHBIMH BO3MOKHOCTSIMH, CyOcTaTyc (IOAKATErOpHH) AeTeil ¢ orpaHu-

YCHHBIMH BO3MOXXHOCTSIMMU.

HOCTaHOBKa npoodJjembl. [lo-
CleHEee CTOJETHE O3HaMEHO-
BaHO JMHAMHYHBIM pa3BUTHEM HayKH,
MOSIBJIGHHEM U HCIIOJIB30BaHUEM B IIO-
BCEIHEBHOM JKM3HH BBICOKHX TEXHO-
JIOTAH, pa3BUTHEM HKOHOMHKH H TIO-
BBIIICHWEM YPOBHS JXU3HU HaCEICHHS
I1aHeTsl B 1enoM. OpHaKo, HECMOTpA
Ha BCE 3TO, B TOM YHCJIC U Ha JAOCTHIKE-
HUSI MEAMLIMHCKOM HayKH, BO BCEM MUpE
KOHCTaTHpyeTCs POCT 4YHcia JeTel ¢
TEMH MJIY MHBIMU HapyUICHUSMH pa3BU-
TUS. DTOT HEraTUBHBIN (HaKTOP rOBOPUT
0 HEOOXOJUMOCTH YACIATH PA3HOCTO-
pOHHEE BHHMAaHHUE JETSAM C OTpaHHYCH-
HBIMH BO3MOXXHOCTSIMH ¥ TPUHHMATh
93¢ (HeKTUBHBIE MEpHI
9KOHOMHYECKOTO, IOPHINYECKOrOo, CO-
LUAJIBHOTO XapakTepa 10 COKPAICHHUIO
9TOW TEHAECHIHH.

AKTYaJlbHOCTb TeMbl. 32 CPaBHU-
TEJIbHO KOPOTKHUH IIPOMEKYTOK BpEMEHHU
(roner; 19 Beka — HaIIU JHH) YeIOBEUEC-
CTBOM OBLI MPOWaeH OONbIIOH MyTh OT

IOJIUTUYCCKOIO,

HENPHUHITHS U UTHOPUPOBAHUS IeTell ¢
OTPAaHUYECHHBIMHU BO3MOXHOCTSAMHU U UX
npo0ieM, 10 IpU3HAHUS UX PABHOIIPAB-
HBIMH WICHAMHU 00INecTBa, CTPEeMIICHUE
K ITOJTHOH mX mHTerpanuu. O4eHb BaKeH
mporecc Iepexoja COBPEMEHHOTO 00-
IIeCTBA OT «MEIHIMHCKOW» (TIIe KU3Hb

Yel0BeKa OIpeJesieHa ero MeAMIUH-
CKHM JIMarHO30M) K «COLIMAJIBHOM» MO-
nenu. HanbGornee BepHO, Ha HAIl BUIIIAL,
MOHATHE «MHBAIHUIHOCTBY COIEPIKUTCS
B NOSICHCHHSX, H3JIOXKEHHBIX B Peko-
Mengamusax 1185 k peabumuTaluoOHHBIM
nporpamMmaM 44-it ceccun I[lapmament-
ckoit Accambiien Cosera EBpombl ot
5 masg 1992 roma, roe 1o WHBAIWI-
HOCTBIO TOHHMAIOTCS OTPAaHUYCHHS B
BO3MOJKHOCTSIX, 00yCIIOBIIGHHBIE (pH3H-
YECKHMH, TICHXOJIOTHYECKIMH, CEHCOp-
HBIMH, COLMAJbHBIMHU, KYJIbTYPHBIMH,
3aKOHOJIATEIbHBIMH U JAPYIMMHU Oapbe-
paMH, KOTOpbIe HE IMO3BOJISIOT YeJIoBe-
Ky C OrpaHMYEHHBIMH BO3MOXKHOCTSIMH
OBITh UHTETPUPOBAHHBIM B O0IIECTBO U
MPUHUMATH y4acTHE B XKU3HH CEMbU H
o0mecTBa Ha TeX K€ OCHOBAHUSX, YTO U
ocTaibHbIe ero wieHsl [1]). B atom kiro-
e TPUHATO PsJi MEXTyHAPOTHBIX HOP-
MaTHBHBIX aKTOB, ITOJIOKEHUST KOTOPBIX
CTpaHbI-yYaCTHUIIBl HMMILIEMEHTHPOBA-
IIM, 4eM B3sUUTH Ha ceOsi ompe/eieHHbIe
o0s3aTenbcTBa. OCHOBHBIC M3 HUX — 3TO
KonBenuus o npaax gereit 1989 rona,
Hexnapauus OOH o mpaBax yMCTBEHHO
orctansix aui 1971 roma, KouBeHuus o
npaBax uHBanunoB 2006 rona. [oBops o
MOCIIETHEM JIOKYMEHTE HEINb3s He NpH-
3HaTh €T0 YPEe3BBIUAHHYIO BaKHOCTD,

MOCKOJIbKY €r0 MOJIOXKEHMS JIOKATCs B
OCHOBY HOPMaTHBHO-IIPaBOBOH 0a3bl,
cocTaBJsoNIeil cTaryc oco0oi Karero-
pUHU HacelIeHHUsl — JIUL, B TOM 4YHCIE U
JeTed, ¢ OrpaHUYCHHBIMH BO3MOXKHO-
ctsamu. ObecrieueHue peanus3aluy u 3a-
IIUTHl UX NpaB ABISETCS OCHOBHOMW 3a-
Jadyei rocyaapeT, paTu(UIIMPOBABIINX
KIIN, cpenn koTOpEIX 1 YKpawHa.

CornacHo MPUHIUIY PaBHOIIPAaBUS,
3akperieHHOMY B cT. 21 Koncrurynum
VKpanHBI, BCE JIOAM PaBHBI B CBOMX
npaBax [2]. HecmoTpst Ha OTCyTCTBHE
MPSIMOTO YIIOMHHAHUS B TeKcTe OCHOB-
HOro 3akoHa YKpauHBbl JAeTeil ¢ orpaHu-
YEHHBIMU BO3MOXHOCTSAMH, Hpernosa-
raeTcs, 4TO 3Ta KaTeropus JeTel Takxke
oOnazaer BCEMH MpaBaMH, MPUCYIUMH
JIPYTUM JIMIAM, a YYUTHIBAsI CIIEIHAIb-
HBII CTaTyC AaHHOM KaTeropuu, TO U psi-
JIOM CTICIIHATBHBIX TIPaB.

H3n0:xkeHne 0CHOBHOIO MaTepuaJa
ucciaenroBanusa. B Ykpaune opranamu
TOCYIapCTBEHHOH BIIACTH W MECTHOTO
CaMOYNpPABJICHUS YJENAEeTCs BHUMaHHE
BOIIPOCAM pealld3allui IpaB JeTed ¢
OTPaHUYEHHBIMHM BO3MOXKHOCTSIMH, CO3-
JaHUsS A HUX ONTHMAJIBHBIX YCIOBHH
JUIsL pa3BUTHs. YKPaWHCKOE 3aKOHOJa-
TEIBCTBO BBHICTYNAaeT COIMAIBHO Ha-
MPaBJICHHBIM M PETIaMEHTUPYIOLINM
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JIeSTEILHOCTh FOCYAaPCTBEHHBIX CTPYK-
Typ ¥ OpraHoB B cepe conuaabHOIl 3a-
LIUTHI TaHHOW Kateropuu auil. Tak, psg
3akoHOB («O06 OCHOBax colUaIbHOU 3a-
IIMIIEHHOCTH MHBAJIHUJIOB B YKpawHe»,
«O TocymapCTBEHHOW COIUATBHOU IIO-
MOIIU JINIIaM, KOTOpPBIE HE HMEIOT IIpaBa
Ha TEHCHIO, W MHBaTUAaM», «O XKmiom
(hoHme conmuanbHOrO HasHAYCHH», «O
COJCHCTBUU COLMAJILHOMY CTaHOBIE-
HUIO ¥ Pa3BUTHIO MOJIOJIEKH B YKpau-
He» | JIp.), moctaHoBieHnil KaGunera
MuUHUCTPOB YKpauHbI, BEOMCTBEHHbBIX
HOPMATHBHBIX aKTOB IpeJycMaTpuBa-
€T JBbIOTHl M NPUBWIETHH JUIS JETel ¢
OTPaHUYEHHBIMH BO3MOXXHOCTSIMH, B
YaCTHOCTH, B COLIMANLHOM cdepe, chepe
00pa3oBaHusl, MEIUIIMHCKOTO 00CTYKH-
BaHHS U PeaOIINTAINH.

Pan ydenslx kak VYKpawHbl, Tak U
JIPYTUX CTpaH HM3y4dadH BOIPOCHI, CBSI-
3aHHBIE C KOHCTHUTYIHOHHO-TIPABO-
BeiM ctarycom Juna (FO.H. Tonwika,
B.A. Ceperun, H.B. Butpyk, E.A. Jly-
kamesa, C.C. Anekcees, JI.JI. Boeso-
nuH, T.A. ®pannys-Skosens u T. 1.),
npaBoBbIM cTaTtycom pebenka (H.U. Be-
ceakuna, D.b. Mensuukosa, H.B. Jleto-
Ba U Jp.) JHIIb HEMHOTHE — OT/EJIbHBIC
JJIEMEHTHI cTaryca peOeHKa C OTrpaHu-
yeHHBIMH Bo3MOxHOCTAMU (JL.W. MsI-
cekuB, T.H Maromesa, C.H Cemak,
M.A Erynosa u 1. 1.). Takum o06pazom,
MOYKHO CKa3aTh, YTO KOHCTHTYI[HOHHO-
MpaBOBOH CTaryc pedeHKa C OTpaHu-
YEHHBIMH BO3MO)KHOCTSIMHU HCCIIEIOBAH
HEJIOCTaTOYHO M €CTb HE0OXOAMMOCTH
Gosiee JOCKOHAIBHOTO €ro U3y4eHUs.

T'oBOpsi 0 KOHCTUTYLMOHHO-IIPABO-
BOM cTaTyce peOeHKa C OrpaHUYCHHBIMU
BO3MOXXHOCTSIMH, HE BBI3BIBACT COMHE-
HUS TO, YTO 3TOT CTaTyC SIBISIETCS CIIe-
[UAJIbHBIM, TaK KaK BKIIOYaeT B cebs
mpaBa, CBOOOABI, OOS3aHHOCTH, IPHU-
CyImue WMEHHO ASTOH KaTeropuH JIHII.
To ecTp, KpoMe NMpPHHAUICKAIINX BCEM
JUIaM OT POXJEHHUs 1o 18 mer mpaB u
cB00OJ, J€TH C OrpaHUYCHHBIMU BO3-
MOXHOCTSIMH 00JIaJJaloT  HeXapakrep-
HBIMH JUISl OCTAJIBHBIX JIETeH MpaBaMu U
cBoOosaMu (TIpaBa, JIbrOThl, OTHOILICHHE
o01ecTsa u T. 11.).

Pebenok, kak CyOBEeKT MPaBOOTHO-
HICHWH, TI0 CYTH SIBISETCS COBEpIICH-
HO 0COOBIM UX yYaCTHHKOM, YTO 00Yy-
CJIOBJICHO PsIIOM (PakTOpOB, K KOTOPEIM
MOJKHO OTHECTH BO3PACT, THYHOCTHBIC 1
WHIUBUAYaTbHBIE OCOOCHHOCTH, HCXO-
IIsL OTISITH YK€ W3 BO3pacTa W ypOBHS pas-

BUTHSI, HCOOXOIMMOCTh Y4acTHS POJIH-
Tenel (WM WHBIX €ro 3aKOHHBIX Mpej-
cTaBUTeNeil) B mpolecce peaausaluu
IpaB U MHTEPECOB CaMOro pedeHKa U B
LEeJISIX BOCIOJHEHUS €r0 OTPaHUYCHHON
JeecnocoOHoCTH.

PeGeHokx ¢ oOrpaHHYeHHBIMH BO3-
MOYKHOCTSIMH HE CIOCOOCH CamoCTo-
STEJBHO PEalN30BbIBATh M 3aIIUINATH
CBOM MpaBa U IPEJACTABISATh CBOU HH-
TEpechl HE TOJILKO M3-3a TEX WJIH HHBIX
BO3PACTHBIX OTPAaHUYCHUH, HO U I10 NPH-
yrHe (QU3NYECKUX W/WIU IICUXO-UHTEI-
JEKTyaJIbHBIX HEJI0CTAaTKOB, OIpaHUYH-
BAIOIINX BO3MOKHOCTH. COOTBETCTBEH-
HO, JlaHHas KaTeropus JIML HE MOXKET
CaMOCTOSITEJILHO COBEPIIATh FOPUANYE-
CKHE aKThI U IpyTue JeiiCTBUs, KOTOpPbIE
HNPEAYCMaTPUBAIOT HAJIMYHE 370POBO-
ro, 3peloTo W Pa3BUTOrO pasdyma [4, c.
163-164]. KoHCTHUTYLHMOHHO-TIPaBOBOM
craryc pebeHKa ¢ OrpaHHYCHHBIMH BO3-
MOXHOCTSIMH OTIPEJICNSIETCS CHCTEMOMN
npaB, 00s3aHHOCTEH, 3aKOHHBIX HHTE-
pecoB, 0011e# npaBocnocoOHOCThIO, ra-
pPaHTUSAMH, FOPUANYECKOH OTBETCTBEH-
HOCTBIO. MBI COmIacCHBI € MHEHHEM
I0.H. Toapiku, 4TO B CTPYKTYpYy KOH-
CTUTYLIMOHHO-IIPABOBOTO CTaTyca JInla,
B TOM YHCIIC U JeTel ¢ OrpaHHYCHHBI-
MH BO3MOXKHOCTSIMH, BXOJSAT: MPaBO-
BbIC HOPMBI, KOTOPBIMH OTIPEACISICTCS
CTaTyC; OCHOBHBIE TIpaBa, CBOOOIEI,
3aKOHHBIC HMHTEPEChl M OO0SI3aHHOCTH;
paBOCYOBEKTHOCTh (nmpaBocnoco6-
HOCTb M JI€eCIOCOOHOCTB); IMpPaBOBbIE
HNPUHLMIBI, TI'PaXKJaHCTBO, TrapaHTHU
npaB U cBoOOJ; rOpuUAHMYECKass OTBET-
CTBEHHOCTb; IPABOOTHOLIEHUS 00LIero
(crarycHoro) tumna [4, c. 153]. ToBops
00 OTHENbHBIX YKa3aHHBIX HaMH dJe-
MEHTaX  KOHCTHTYLHOHHO-IIPABOBOTO
cTaryca, MOKHO 0003HAUYUTh HEKOTOPhIC
ocoberHocTu. Tak, cienyeT OTMETHTH,
YTO OJHOW M3 TaKUX OCOOCHHOCTEH SIB-
JSieTCST OTpAaHMYCHHE WM OTCYTCTBHE
00513aHHOCTEH, KOTOpbIE B MPUHIIKIIC
MOTYT BO3HUKHYTb JHIIb NPH HAJIUYUU
BOJICBOTO KpuTepus Jinna. Y peOeHka ¢
OrpaHUYEHHBIMI BO3MOXKHOCTSMH TAKO-
ro KpUTEpUs MOXET He OBITh HE TOJb-
KO B CHJIy BO3DacTHbIX OCOOCHHOCTEH
pa3BUTHS JIMYHOCTH, & U OTPAHUYCHUIA,
CBSI3aHHBIX C 3a00eBaHUEM peOeHKA.

MOXHO OTMETUTh TAKXE U HEKOTO-
pBle OCOOCHHOCTH B TaKOM DIIEMEHTE
cTaTyca, KaKk nmpaBoCcyOBbeKTHOCTS. [Ipa-
BOCIIOCOOHOCTH, KaK HM3BECTHO, JII00OE
JUI0 TPHOOpPETaeT C POXKJIEHHUS, B TO

NOIEMBRIE 2015 || &5

BpeMsl KaK JIeeCIOCOOHOCTb, KOTOpast
HMEeT CBOE IPOSBICHUE B Pa3IMYHBIX
chepax, MOSBIACTCS C JOCTHXKEHHEM
OIIpE/ICIICHHOT0 BO3pACTa, yKa3aHHOTO B
3aKOHE. JTO 3aKPEIUICHO U YKPAUHCKUM
3aKOHOJATEIbCTBOM,  ONPEACISIOIIUM,
4TO 000 pPEOCHOK, HE OCTUTIIMI
14-neTHero BO3pacTa WMEET YaCTUU-
HYI0 TPaXJAaHCKYIO JI€eCHOCOOHOCTD
(ct. 31 I'paxknaHcKoro Kozpekca YKpau-
HEI), a ¢ 14 JIeT U 10 HACTYIUICHHS CO-
BEPIICHHOJIETHSI — HEMOJIHYIO JIeecIIo-
coOHOCTB (cT. 32 ['pax1aHCcKOTO KojieKca
Vkpaunsl [5]). 3akon Ykpaunsl «O net-
CKUX M MOJIO/EKHBIX OOIIEeCTBEHHBIX
OpraHu3alMsIX» OINpPEIeNCT BO3MOXK-
HOCTh peOeHKa OBITh WIEHOM JAETCKOM
00IIeCTBEHHOH OpraHu3anuu ¢ 6 Jer
(cT. 2), B TO BpeMsl KaK yupek/1aTh TAKHE
OpraHu3ali MOXET JIHIO, AOCTHUTIICEe
15 net (ct. 4) [6]. ATMHUHHCTpAaTHBHOE
1 YTOJIOBHOE 3aKOHOJATEILCTBO TaK JKE
oIpeelsieT BO3pacT, ¢ KOTOporo pede-
HOK MOXET OTJaBaTh cebe OTYeT, HECTH
OTBETCTBEHHOCTb 3a CBOM JCHCTBHS
(16 u 14 et cooTBeTcTBeHHO). ToO €cTh,
€C/IM MPAaBOCYOBEKTHOCTHIO B IIOJIHOM
o0beMe JIMLO MOXKET 00JIafaTh TOJILKO
10 JOCTH)KEHUH OIPE/IEICHHOIO BO3-
pacra, TO paccMarTpHBaThb NPaBOCYOb-
CKTHOCTb, KaK MPEANOCBUIKY Ui pea-
JH3alMd  KOHCTHTYIIMOHHOTO CTaryca
9TOTrO JIUI[A, BO3MOXKHO JIUIIb [0 J0CTH-
JKCHHU UM COBCPIICHHOJCTHS. MOXHO
cornacuthest ¢ MHeHueM H.B. JleToBoi,
KOTOpasi CYUTAECT, YTO TOBOPS O KOHCTH-
TYLIHOHHO-IIPABOBOM cTaTyce pebOeHKa
B o0mieM 1 peOeHKa ¢ OrpaHUYEHHBIMU
BO3MOKHOCTSIMH B YacCTHOCTH, IPaBO-
CyObEKTHOCTb,
MOYXHO CUUTATh JIMLIb MPEIIOCHUIKAMH
ero craryca, Kotopsie oOperarnT (ak-
THYECKYI0 BO3MOXHOCTbh pealln3aliu
JHIIb ¢ HACTYIJICHHEM COBEpPILICHHOJIE-
tus [7, c. 35].

Tlpu uccaeJ0BaHUH OT/ACIBHBIX BO-
MPOCOB  KOHCTHUTYIHOHHO-TIPABOBOTO
cTaryca JeTeil ¢ OrpaHMYEHHBIMH BO3-
MOXHOCTSIMH oOpariaer Ha ce0s BHUMa-
HUE HaJIM4YMe HEKOTOPhIX 0COOCHHOCTEH
U pa3sIn4Mii BHYTPH CAMOTO CIEIHAIb-
HOTrO CTaryca 3TOH KaTeropuu JIuL, Ko-
TOpble UM npucyiu. HecMorps Ha nuc-
KYCCHOHHBIH XapakTep MOJOXKEHHUS, MBI
CUUTACM, YTO KaTETOPHIO «IETH C OTpa-
HUYCHHBIMH BO3MOXKHOCTSIMH» LIEJIECO-
00pa3HO MOAEINUTH Ha HECKOJIBKO ITOJKa-
Teropuii. 910 pasneneHue 00yCI0BICHO
CYUICCTBEHHBIMH DAa3JIHYUsIMH B BO3-

KaKk M TpaXxIaHCTBO,
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MOXHOCTSIX, IOTPEOHOCTSX, BOJIEBOM
acreKTe, CTeNeHN MPaBOCO3HaHUs (BO3-
MOXHOCTH HOHHUMAaTh CBOM JIEHCTBUS,
WX 3HAYCHHE U KOHTPOJIUPOBATH HX)
JieTell ¢ OrpaHMYCHHBIMU BO3MOXKHOCTSI-
mu. Ha Hamr B3misiJ, Ha JaHHOM STare
pa3BUTHS YKPAHHCKOTO O0IIECTBA TAKOH
TTOIXOJT BUJIUTCS TIEJIECO00Pa3HBIM.

Ilpennaraemas Hamu  rpaganus
BKJIIOYAET B ce0sl TaKHE MOIKATETOPHH:

1) nmern, KOTOpble MMEIOT HEKOTO-
pele  (HE3HAUUTEIbHbIC) HAPYIICHUS
310poBbs ((pu3HUECcKHe, MCUXO-UHTEN-
JICKTYyaJIbHbI€ WJIM KOMIUIEKCHBIE), HO
HE UMEIOT CTaTyca «peOeHOK-MHBATH
[0 psily NPUYUH (HampuMep, Hapylie-
HUS pa3BUTUS peOCHKAa HE Npearnoia-
raroT MpeJoCTaBICHUE TAKOro CTaTyca;
peOCHOK M0 KaKUM-THOO MpPUYMHAM HE
MPOXOINIT HAJUIEKAIIETO MEAUIIMHCKOTO
o0CieIoBaHUs | T. 11.);

2) ngeru ¢ HapyuieHusiMu (uszuye-
CKOTO 370pPOBbsI, HE CBSI3aHHBIMU C TICH-
XO-MHTEIUIEKTYyaJIbHBIMH, CEHCOPHBIMU
HapyWEeHUAMU W HapylLIEHHSIMH OHNOp-
HO-JIBUTaTeJbHBIX (DYHKIHH OpraHu3Ma
(damie BcCero 3TO JETH C NAaTOJOTHSAMHU
BHYTPEHHHUX OPIaHOB, (YHKIHOHUPO-
BaHUS CUCTEM OpraHH3Ma, KOTOpPhIE HE
BJIEKYT 3a COOOH CHI)KCHHME MHTEIICK-
Ta, BOCHPUSATHS, HE OTPAHUYNBAIOT JIBH-
JKEHHS);

3) nmeru, 3aboyieBaHUsT KOTOPBIX HE
OTPAaHUYMBAIOT TICHXO-HHTEIIICKTYalIb-
HOE pa3BHTHE peOeHKa, HO MOpa)KaroT
OTIOPHO-JBUTaTENIbHbIC (QYHKIUH Opra-
HU3Ma,;

4) netu c HapyIIEHUAMHU CEHCOPHBIX
¢byHkuit  opraHuzma (OrpaHUYCHHUS
3pUTEIBHOT0, CIYXOBOI'O BOCIIPUATHS);

5) nmeTtu, cTpajaroulue paccTpoii-
CTBaMM IICHXO-UHTEJUICKTYaJIbHOTO Xa-
pakTepa 0e3 OTrpaHHYCHHUIl JBUraTElIb-
HBIX QyHKIMH OpraHu3Ma,

6) neTH ¢ HapyUICHUSIMH KOMIIJIEKC-
HOTO XapakTepa, TO €CTb C OrpaHHYe-
HUSIMH KaK TICHXO-WHTEIUICKTYaIbHOTO,
TaK U (PU3NYECKOTO 370POBBSI.

MeauuMHCKas — COCTaBIAIOIIAs B
JAHHOM CJlydae MMeeT OOJblIoe 3Haye-
HHUE, T. K. IO3BOJIACT ONPEACIUTh CTe-
IIeHb OIPAaHMYCHHS BO3MOXHOCTEH pe-
OeHKa JJIs peaju3alud UM CBOMX IpaB
U UHTEPECOB.

AHanu3upyst IpeACTaBICHHBIC MOJ-
KaTeropuy, MOXXHO KOHCTaTHPOBATh,
YTO, MCXOJSl M3 CTCNEHH OrpaHHYCHHS
BO3MOJKHOCTEH peOeHKa, KaKJ0i U3 HAX
MpHUCYIIH cBOU ocobeHHOoCTH. [leTH, OT-

HECEHHbIC HAMM K MoJKaTeropusm 1—4,
CHOCOOHBI KaK NMOHUMAaTh CBOM IIpaBa,
00513aHHOCTH M CBOOOJbI, TAK U 0CO3-
HAHHO UMM I0Jb30BATHCS (MIIM HE MOJIb-
30BaThCsl) C OMPEICICHHOTO BO3pacTa.
IIpu sTOM y Takux AeTEd BO3HUKACT
OCO3HAHHOE JKEIAaHHE PEeaTH30BaTh TO
WM WHOE TIPaBO IMOCPEAICTBOM 3aKOHHO-
'O TIPEACTABUTENS (TO €CTh IIPUCYTCTBY-
€T BOJICBOI1 aCIIeKT).

B To Bpems, kak y geTeil, oTHe-
CEHHBIX HaMH K IIOJKaTeropusM 5—6 u
HUMEIOIUM TOT JKE€ CTaTyC «peOeHOK-
WHBAJINA», TPOLECC MBIIUICHUS U ypO-
BEHb CO3HAHMS 3HAYUTEIBHO OTINYACT-
cs OT oOuIenpu3HanHoi HOpMbl. Takoit
pebeHok He crmocoOeH B MOJHOW Mepe
PYKOBOJIUTH CBOMMH IOCTYIKaMH, JeH-
CTBHUSMH U 0CO3HATh X BO3MOXKHEIE T10-
CIIEICTBHS JlaXke C yYETOM BO3PACTHBIX
ocobennocTel. [l peanusamuym cBOUX
mpaB u ¢cBOOO (KOTOPBIX OH MOXET U HE
0CO3HABaTh) Jlake Ha OBITOBOM YpPOBHE
TakoMy peOeHKy 0043aTeNbHO HYXEH
IIOMOILIHUK (POAMTEINH, JIMIAa UX 3aMme-
HSIOIINE, ONEKYHbI, MONEYUTETH, POA-
CTBEHHUKH U T. 1.).

Kpome TOro, B COBpeMEHHOM YKpa-
MHCKOM OOlleCTBE HAOIIOLAETCS 1OCTa-
ToYHO AuddEpeHIUPOBAHHOE OTHOILIE-
HHE K 1eTaM 1—4 u 5—6 mogkaTeropuii.
K nersim ¢ QU3NYECKUMH HETOCTATKAMH
B OCHOBHOM OTHOCATCA KakK K OOBIU-
HBIM TpakJaHaMm, NpPUHUMAas HX paB-
HEIE TpaBa Ha oOpa3oBaHHeE, y4acTHE B
KHU3HU 00IECTBA, CO3aeTCs JOCTyITHAS
n xkoMdopTHas cpena (apXUTEKTypHas
JIOCTYIIHOCTb, IEHIEXOJHbIE IIepexo-
JIbl CO 3BYKOBBIMU CHUTHAjJaMd M T. 1.),
yueOHbIC 3aBE/ICHUS DPa3HbIX YPOBHEH
MPUHUMAIOT Ha OOy4YeHHE TAKUX JeTei
MIpU HAJIWYUH JIUIIb CTPOUTENBHO-TEX-
HUYECKOTO COOTBETCTBHS 3JaHUS T. 1.
Jletn moakareropuii 1—3 mpaxTHUecKH
HE MMEIOT OIPaHHYCHHH B BO3MOXKHO-
CTSIX B YCBOGHUH y4eOHOTO MaTepuaia u
MOJTyYEHHUsI COOTBETCTBYIOIIEr0 00pazo-
BaHU JUIs JaJbHEHIIETo TPpyaoyCTpoii-
cTBa (JlaXke eciM 3TO yJalieHHas pabora

Ha JIOMY).

OpHaKo, K JETSIM C ICUXO-HUHTEN-
JICKTYQJIbHBIMH ~ MJIH  KOMIUIEKCHBIMHU
HapylieHusiMu  (moakareropun  5—6)

OTHOIICHHE KaK TOCYIapCcTBa, TaK U
0o0IIeCcTBa HECKOJIBKO HHOE. Y TaKux
JeTed, HeCMOTpPsI Ha 3aJeKIapUPOBaH-
HBIC «paBHbIC TMpaBa», jaaxe B chepe
00pa3oBaHusl CYLICCTBYIOT OOJBIIHE
npobiieMbl  — 00meoOpa3oBaTeNbHbBIE

LIKOJIBI, 3Hast 00 0COOBIX MOTPEOHOCTIX
pebeHka B 00y4eHHH, OTKa3bIBAOTCS 3a-
YHUCISITh UX, CChLIASICh Ha PsIJi KaK 00b-
CKTUBHbBIX, TAK H HAJyMAaHHbBIX MPUYHH.

JleTckue  JIOUIKOJIBHBIC — yUYPEXICHHS
TaKke KpalHEe HEOXOTHO NPUHUMAIOT
JeTel ¢ 000HOr0 poja 0COOEHHOCTS-
Mmu. ['ocynapcTBo ke, HECMOTpSI Ha BHe-
JpeHHe WMHKIIO3WBHOTO 00pa3oBaHUS,
mpeiaraeT poAUTENsIM W JINLAM, UX
3aMEHSIIOIINM, CIIEIHabHBIE yUpeKIe-
HUS, TAE Takue AeTu couepxarcs 0es
MEPCHEKTHB UX Pa3BUTHS KaK JIMYHOCTH
n wieHa oOmecrBa. B syumiem ciyvae
JIETH € ICUXO0-HHTEIJIEKTYaIbHbIMU HITH
KOMIUICKCHBIMH HApYIICHUSIMH MOTYT
MOJYYHTH JIMIIb HETIOJIHOE CPEeHEE WK
cpelHee creluaibHoe 00pa3oBaHUE,
IIPU 3TOM C TPYAOYCTPOHCTBOM y HHUX
BO3HHUKHYT TPYJHOCTH, Jake€ €CIH ITO
HEKBaJIN(UIUPOBAHHEIA TPYA.

Juddepenunanus nerei ¢ orpaHu-
YEeHHBIMA BO3MOJKHOCTSIMH C COXpaH-
HBIM MHTEIIJIEKTOM M C HapyIIEeHUSIMHU
[ICUXO-MHTEJUICKTyaJIbHOH cdepsl  co-
CTOUT TaKXXe€ U B TOM, UTO JIETH TO/IKaTe-
ropuii 5—6 yaiie orpaHuYeHbl B 00IIe-
HUH CO CBEPCTHMKAMHU U BO3MOXKHOCTSIX
COLIMAIM3ALINHU Y)KE C PaHHETO JETCTBa.
B nannoMm cimydae urpaeT poib U conu-
QIBHBIN, U TICUXOJIOTUYCCKUN aCIEKTHI,
B TOM YHCJI€ ¥ OTHOIICHHE POJUTENIECH K
CBOMM JETSIM M UX MECTy B OOIIecTBe.
[Ipu >TOM MONHUTHKA TOCYAAPCTBA 10 OT-
HOIIEHHUIO K TaKUM JeTSIM (hakTHIeCKH
HE U3MEHUIIACh.

Jletu, kak Oyayliue IOJIHONpPaBHbIE
YJIeHbl 00IIeCTBa, eIl A0 HACTYIICHUS
COBEPILCHHOJIETHS] TaK MM HHa4ye TIo-
TOBSTCS K TOMY, YTOOBI B ITOJHOH Mepe
MOJIb30BATHCSI BCEM CIIEKTPOM MIpaB, Oy-
IyT UMETh MOJIHYIO 1eeCnOCOOHOCTh —
COBEPIIAIOT HE3HAYUTENbHBIC CIICNKH,
MOTYT C OTpEAeNeHHOT0 BO3pacTa 3a-
HUMATbCSl TPYAOBOH  JIEATEIHHOCTHIO
U pacropspKaThCs CBOMMH JIOXOJaMH,
uMymecTsoM u T. 1. IlogoGHbIe neii-
CTBUS, K COXKAJEHHUS, NPHUCYIIH JINIIb
JIeTAM C OIPAaHHYEHHBIMH BO3MOXHO-
CTSIMM C COXPAHHBIM MHTEJUIEKTOM (IO~
kareropun 1—4).

[oBops o camoBOCHpUATHH AeTeH
C OrpaHMYEHHBIMH BO3MOYKHOCTSIMH,
CTOUT TakKXe OOpaTUTh BHHMaHHE Ha
TO, 4TO JeTH, HApuMep, C HapyIIeHU-
SIMH  OTIOPHO-ZBUTATEIHHOTO armapara
nin 3a0oleBaHMSIMH OOIIEro XapakTe-
pa He cTaBAT ceOs B OOWH DSl C ETh-
MH, WMEIOIIAMH WHTEIJIEKTYaIbHYIO
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HEIOCTATOYHOCTh HMJIM KOMILJIEKCHBIC

HapylIeHHUs pa3BUTHs, HECMOTpPS Ha
HajJu4ue y HUX OJHOTO CIELHAIBbHOTO
cratyca. bonee HamIAIHO 3TO MOXKHO
HaOII0aTh Y B3POCIBIX JIIONEH ¢ orpa-
HUYEHHBIMH BO3MOXKHOCTSIMH, KOTOPEIE
CO3/1aI0T OOIICCTBEHHBIC OpPraHU3aALNH,
TOTOBSIT CHOPTCMEHOB MJIsl Y49acTHS B
MAapOJTUMIIMHCKIX COPEBHOBAaHHAX. B
COCTaB JTUX OpTraHHW3alUil HE BXOISIT
JIUIA C TICUXO-WHTEJUIEKTYyaJIbHBIMH UITH
KOMIIJIEKCHBIMU HapyIeHUsIMU. TOJIbKO
YCUIMSMM POAMTENEH neTedl ¢ MHTel-
JEKTyaJIbHOW HEIO0CTaTOYHOCThIO (Ha-
npumep, ¢ cuHapoMoMm JlayHa, ayTus-
MOM, HHTEJUIEKTyaJlbHONH HEZ0CTaTOY-
HOCTBIO PA3JINYHOTO TEHEe3Hca) TaKHe
JIeTH MOCEIAIOT CIIOPTUBHEIE U TBOPUE-
CKHE KPYXKH, YIaCTBYIOT B COPEBHOBa-
HUSX, BBICTABKaX, KOHIIEPTAxX U T. TI.

Jletn moxkareropuit 5—6, Ha Ham
MOJIBEP)KEHBI  OOJNBIICH JHC-
KpUMUHAIIUM B COBPEMEHHOM YKpauWH-
CKOM OOIIECTBE 10 CPAaBHEHUIO C JIETh-
Mu 1—4 nmoxpkareropuil, UMEIOIUMH TOT
JK€ MPaBOBOU CTATyC, U UMEIOT MEHbIIE
IIIAHCOB BKJIFOYMTHCS B )KU3HB 001IECTBA
Ha PaBHBIX OCHOBAaHUAX. DTO JAeT HaM
MOBOJ] AyMaTh, YTO OHHM HYXJAIOTCSA B
0c000M BHUMaHHMHU KaK CO CTOPOHBI T0O-
CyAapcTBa B JIMLE TOCYAAPCTBEHHBIX
MECTHBIX OpPTaHOB BIIACTH, 3aKOHOJATe-
nIeH, TaK U CO CTOPOHBI 00ImecTBa. DTOT
TE3UC HE yMallsieT BA)KHOCTH Mep, IpHU-
HUMaeMBIX B OTHOIIECHUH JIETeH ¢ orpa-
HUYEHHBIMU BO3MOKHOCTSIMH B IIEJIOM,
HO CBHJIETENBCTBYET O PALIHOHAILHOCTH
HCIOJIb30BAaHUsl MOJKATETOPUN CHeIu-
QJIBHOTO CTaTyca 0003HaYEHHOMN KaTero-
puu nuil. B 1o ke BpeMs 1eTH ¢ coxpaH-
HBIM HHTEJUIEKTOM HMEIOT OOJIbIIe I10-
TEHI[MATbHBIX BO3MOXHOCTEH YCHEIIHO
CONMAIN3UPOBATHCS, TOIYYUTh 0Opa-
30BaHUE U peain30BaTh ceOs B mpodec-
CHOHANIBHOI mesiTensHOCTH. Mcxons u3
9TOTO, MEJIECO00Pa3HO YAENATh OOobIIe
BHUMaHUsI IMEHHO WHTETPAINH U TIPO-
tdheccuonanpHOl opueHTanuu 1—4 mox-
KaTeropui nerem.

BeiBoabl. Ha wmam Burnan, pas-
rpaHMYEHUE KATErOpPUM «JETH C Oorpa-
HUYEHHBIMU BO3MOXXHOCTSIMH» Ha CO-
OTBETCTBYIOIINE MOAKATETOPUU HMEET
BAXHOE 3HAUEHHE KaK ISl IOpHande-
CKOM HAayKM, TaK U UMEET IPHUKIATHOU
xapakrep. Ilpenmnoxennoe Hamu [1e-
JIeHUE Ha TOJKAaTeTOPUHU [aeT JaHHOM
IpyTIIe JUI CBOETO poJia CIEeIHabHbIH
cyOcTaTyc, IpUCyIINi KaXT0H U3 IeCTH

B3MJISI,

nogkareropuid. [Tox Takum cybcratycom
MBI IOHUMAET MPOMEKYTOUHYIO hopMy
KOHCTHTYI[HOHHO-TIPABOBOTO  CTaryca,
KOTOpasl OIpeAessieT UX MPaBOBOE I10-
JIOXKEHHE, UCXOJsl M3 POJOBBIX CXOXKe-
creii u paznuyuid. Takum 00pas3om, neTu
C OrPaHUYCHHBIMH BO3MOJKHOCTSIMH B
1IeJIOM HMEIOT CHEeUHalIbHbIA CTaTyc;
JIETH C OTPaHWMYEHHBIMH BO3MOXKHOCTSI-
MU KaXJOH W3 NPEUIOKEHHBIX HaMH
MIECTH TOAKATETOPU — CIHeruaNTbHBIN
cyOcTaTyC; KaxIblii peOeHOK C OTpaHu-
YEHHBIMU BO3MO)KHOCTSIMU B OTJEJIBHO-
CTH — UHJUBUAYATbHBIH CTATYC.

Takoil moaxon uype3BbYAHHO Iie-
necoobpa3eH Ui BbIPAOOTKH OITH-
MaJbHOTO QJITOPUTMA MPEIOCTaBICHHUS
aJIpeCHOM MOMOUIM Ka)J0i U3 mojaKaTe-
ropuil aeten. YUuTbiBas BO3MOXKHOCTHU
" moTpedHOCTH pebeHKa, OTHECEHHOTO
K TOI MIIM MHON MOAKATETOPUH, MOKHO
OTIPEACNIUTh HAWIYYIIMH TOAXON IS
KaXJOoW W3 TmojkaTeropuil it dddex-
THBHOHM COLMaNN3aliu TAaKoro pebeHKa
U, KaK CJIEJCTBUE, K IIOCTPOCHHUIO WH-
KITIO3UBHOTO 00IIecTBa («COIUATBHON
Mozenu odmiectBa). IMEHHO ¢ y4eTom
0COOEHHOCTEH Ka)KIOT0 BBIIEICHHOIO
Hamu cyOcraTtyca 1enecoodpa3Ho ObLIO
OBl yCOBEPILICHCTBOBATh U CTPYKTYPH-
pOBaTh HANMOHAJIBHOE 3aKOHOJATEIhb-
CTBO JJISl peaqn3alyy W 3alluTHl IpaB
IeTeil ¢ OrpaHWYeHHBIMH BO3MOXKHO-
CTSIMH, KOTOpBIC SBISIOTCS OJHHM U3
HanOoJiee HEe3alIMIEHHBIX CIIOEB Hace-
JIeHUs] KaK B NPaBOBOM, TaK M B COLHU-
aJbHOM IUTaHEe.
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OCHOBHBIE HAITPABJIEHUA OCYIECTBJIEHUSA
CBOBO/IbI COBECTH B YKPAUHE

Buraauniit HOBUKOB,
KaHIUIaT IOPUINISCKUX HAyK, JOICHT, IeKaH I0pUAnIeckoro (akynprera
JIbBOBCKOTO YHHBEpCHUTETa OU3HECa U MpaBa

Summary

The article is devoted to directions for implementation of principles of freedom of conscience in Ukraine. Determined main
directions of their implementation. It outlines most important factors to ensure principles of freedom of conscience: intra-religious and
stability, creating conditions for full satisfaction of religious needs and liberties of world. The conditions for development of principles
of freedom of conscience. The issues of relationship of Church to army and marriage. The interests of Ukrainian people divided into
three levels: primary, public and private. Focuses on a clear understanding of importance of interests of people in religious sphere
in Ukraine is gaining strength in process of creating a new model of religious-Church life in global experience. For optimization in
Ukraine system of state— Church relations it is necessary to improve existing legislation in religious sphere.

Key words: freedom of conscience, principles, religious organization, denomination, Church, capes ante, marriage, state-Church
relations, minor version conflict.

AHHOTaNMS

Crarbsi MOCBSIIEHA HCCIIEI0BAHUIO HAITPABIICHHI OCYIIECTBICHHS TPUHIIMIIOB CBOOOIbI COBECTH B YkpanHe. OnpeaeseHbl OCHOB-
HBIC HaIlpaBJIeHNs uX peanu3anuy. OuepuyeHbl BaKHeWHe (GakTopsl 00ecIIeueHNs] IPUHIIUTIOB CBOOO/IBI COBECTH: BHYTPUPEIUTHO3-
Hasl ¥ BHEIITHEPEIUTHO3HAS CTa0MIILHOCTD, CO3/IaHNE YCIIOBHHN ISl TIOJTHOTO YIOBJICTBOPEHHSI PEIUTHO3HBIX IIOTPEOHOCTEH U CBOOO B
MUpPOBO33peHusi. Onpe/eNieHbl YCIOBHS Pa3BUTHS TPUHIIMIIOB CBOOO/IbI COBECTH. 3aTPOHYTHI BOIIPOCHI OTHOILICHU LIEPKBH K apPMUH 1
Opaxy. lHTepechl yKpanHCKOTO Hapo/ia pacipe/iesieHbl 10 TPEM YPOBHSIM: IIEPBUYHEIE, 00IINE U YacTHbIE. AKIIGHTHPYETCSl BHUMaHUE
Ha HEOOXOMMOCTH YETKOTO OCO3HAHMS BAYKHOCTH HHTEPECOB HAPOJIa B PEIUTHO3HOHI cdepe, B YkpanHe HaOUpaeT CHITy IPOIIecC CO3-
JTAaHHsI HOBOW MOJIENIU PEIUTHO3HO-IIEPKOBHOM KU3HU HA MUPOBOM OmbITe. /I onTuMu3anuu B YKpauHe CHCTEMBI FOCYIapCTBEHHO-

LIEPKOBHBIX OTHOIICHHUH HEOOXOMMO COBEpIICHCTBOBAHNE AEHCTBYIOIIETO 3aKOHOATENILCTBA B PEIIMTHO3HOU cdepe.
KioueBblie ¢jioBa: cBOOOIa COBECTH, MPUHIIMIIGI, PEIIUTHO3HBIC OPTAaHHM3AIUK, KOH(PECCHH, EPKOBb, KAICIAHCTBO, Opak,
rOCYIapCTBEHHO-IIEPKOBHBIC OTHOIICHHUSI, MEXKHOH(ECCHOHHBIN KOH(IIUKT.

HOCTaHOBKa npodjemsl. C 10-
JydeHHEM HE3aBHCHUMOCTH B
VKpavnHe TpaJuluu PeNUruu IpHoOpenn
MpHU3HAHWE OONBIIMHCTBA HACEJCHUSI.
Ilpn Takux ycnoBusX MHUPOKOro oore-
CTBEHHOIO 3BYYaHMS HPHOOPETAIOT BO-
pockl cBOOOIBI coBecTH. OO1IECTBO TO-
CTENEHHO CO3/JaeT HEOOXOUMOCTb HOBbI-
LIEHHS] CBOETO MOPAJILHOTO COCTOSIHUSL.
Peanun3anys NpUHLIKUIIOB CBOOOBI CO-
BECTH HEMOCPEACTBEHHO CBSA3aHA C JeH-
CTBHEM TOCYJapCTBEHHBIX MEXaHU3MOB
CO37aHUs MAKCHMAJbHO ONarompHsTHBIX
YCIIOBHH ISl AEMOKPATHYECKOTO PA3BUTHS
obmectBa. B Ykpanne mcropudecku cio-
JKHMJIACh CIIOXKHASI PEJIMTHO3HASI CUTYaIHsI.
VYKpanHcKoe OOIIECTBO B XOZIE Pa3BUTHS
pro0pesIo  MHOKECTBO — PEIUTHO3HBIX
TeyeHui. [ToaToMy, yuuThIBas TaKyro Io-
JIMKOH()ECCHOHHYIO CHTYALMIO, CIIOKHB-
LIYIOCSL B YKPAHHCKOM OOLIECTBE, 3aKOHO-
MEPHO BO3HHKHOBEHHE TPOTHBONCHCTBUI
U KOH(UIMKTOB MEXAY NPEICTABUTEISIMH
pasHbIX KoH(peccuil. OTH pasHOIIACHS
CHOCOOCTBYIOT Pa3bEANHEHHIO, JIECyBepe-
HU3ALUH TOCYapcTBa. 3a1adell CoBpeMeH-
HOTO YKPamHCKOTO oOIIecTBa B oliacTi
PETUTHO3HBIX OTHOIICHHWH SIBISIETCS pa3-
paboTKa CTpaTeruu M TaKTHKH OCHOBHBIX
HAIpaBJICHUH 10 peasiM3alui CBOOOMBI
COBECTH, ITPOBEJICHUE CUCTEMHON MPOCBe-

Tutensckoil pabotel B CMU. O6bexkTom
BHMMaHHMS JIOJDKHBI CTaTh: aJanrtanus 3a-
KOHOZIATENIbCTBA K €BPONCHCKUM CTaHap-
TaM; COBEPIICHCTBOBAHUE TOJUTHUKH TO-
cymapcTBa B cepe TocyrapCTBCHHO-KOH-
(beccHOHAIBHBIX OTHOIICHHH M CMSITYCHHS
OCTPOTHI BO3HUKAIOIIHX KOHIUKTOB.

Ortzenenne UEPKBY OT TOCYAapCcTBa —
9TO CeKyJIApU3aLHs TOCYIapCTBEHHO-TIPa-
BOBBIX OTHOLIEHHUH U OCBOOOK/ICHUE BCEX
cdep JKU3HU TOCYIapCTBa OT PETYISTHB-
HO-CaHKIIMOHHUPYIOLIEH POJIM PEJIUTHU U
LIEPKBH.

HecMoTpst Ha TO, YTO COBETCKOE TO-
CYIapcTBO B BONPOCAaX BEPbI SBISETCS
HEWTpaJIbHBIM, OHO 3alIMINACT MpaBa H
3aKOHHBIC HHTEPECHl PEIUTHO3HBIX Op-
raHu3ali, YBaXKaeT WX TPAJAUIUH H
BHYTPCHHHE YCTAHOBKH, KOTOpbIC HE
IPOTUBOPEYAT JIeHCTBYIOIIEMY 3aKOHO/A-
TEJILCTBY. B cBOIO 04epesp, peuruo3Hsie
OpraHM3allik HE BMEIIMBAIOTCA B Jea
rocyapcTaa.

MupoBoii U 0TedecTBEHHBIH UCTOPU-
YECKHUH OIBIT YOEKIAeT, YTO HEe0OIEeHKa
U HEYNPABJISEMOCTb IIPOLIECCAMH, ITPOUC-
XOJAIIMMH B JIyXOBHOI cdepe B 1elIoM
U PEIMTHO3HOH JKWU3HM, B YAaCTHOCTH,
MPUBOJUT K CaAMOpPa3pyLINTEIbHBIM KOH-
¢mukTaMm B rocygapcrse [1, c. 2]. B Ykpa-
WHE OJIHHUM W3 YCIOBHH KOHCOIHMIAIUH

00I11eCTBa SBIISIETCS HAITPABJICHHUE ero T0-
JTUTHYECKON BOJM HA Peayn3aliio WHTEe-
pecoB HapoJa M MAaKCUMAIbHOTO MCIIOJNb-
30BaHUSI  J[yXOBHO-MHTEJUIEKTYaTbHBIX
MpUOOPETCHNH, TOBBIMICHUE >KU3HEHHO-
TO YpOBHSI HACEJEHUs, MOICPHH3ALUIO
YIpaBlIeHHs TOCYIapcTBOM. BaxHyro
POJIb B 3TOT CIOKHBIN ITEpHOJ criocoOHa
CBITpaTh B3BEIICHHAS, U B TO )K€ BPEMs
JUHAMHUYECKasl TOCYIapCTBEHHAs TIOJH-
THKa YKpauHbl B cdepe TocylnapCTBEeH-
HO-IIEPKOBHBIX OTHOIICHHH, UX MPABOBOE
yperyJaupoBaHue.

AKTyaJIbHOCTb TeMbl. B HacTosiee
BpeMs CBOOOZa COBECTH paccMaTpUBACT-
Cs KaKk OJTHO M3 BAXHEHIUX JEeMOKpaTh-
YECKHX MpaB U cBOOO.

HccnenoBanue pa3auyYHBIX aCIIEKTOB
CBOOOZIBI COBECTH B Pa3HOE BpeMs IIO-
CBSIIIAIM CBOM PabOTHI ydeHble (uio-
coper m mpasosensr: I1. betinbs, I Te-
rens, 1. dAunpo, K. Mapke, K. K. Pycco,
M. Ba6wii, B. I'apamxu, B. XXupascbkuid,
B. JloBuntokos, B. JIy6ckasi, FO. Pozenoa-
yMm, JI. @ununosuy, A. lly6a u ap. Ox-
HAKO, HECMOTPsI Ha IIUPOKHUH HHTEpeC K
npobiaeMaM GyHKIHOHUPOBAHUS PEIUTUH
B 00IIIeCTBE B COBPEMEHHOU JIMTEpaType
HE OTPENIEICHO MECTO CBOOOIBI COBECTH
B CHCTEME Pa3BUTHs OOIIECTBEHHBIX OT-
HOIIICHUM.
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AKTyaJIbHOCTb  paccMaTpuBacMoin
npoOIeMbl 3aKII0YAETCS B HEOOXOAMMO-
cTi (OPMHUPOBAHUS B CTPaHE TaKHUX YC-
JIOBUH, KOTOpPBIE rapaHTUPOBaIK Obl 00e-
CIIEUCHUE KaKIOMY 4YEJOBEKy €ro mHpu-
POIIHOTO HEOTHEMJIEMOTO TIpaBa Ha Peu-
THO3HYI0 CBOOOJY, KOTOpasi npeObIBacT B
TECHOW B3aMMOCBSI3H C MHPOBO33pEHYC-
CKHMH OCHOBaMH OBITHS YeJIOBEKA H Ipe-
JIOCTABIISUIN Obl BO3MOXKHOCTB MPaKTHYC-
CKO#i peasn3aliny 3ainThl IpaBa Kax0ro
Ha cBoOozty coBecTH. B HacTosIee Bpems
0CTpO CTOUT NpobiieMa ObICTPOii HHTErpa-
MM YKpauHbl B €BPOIEHCKOE COIpYKe-
cTBO. Penuruno3uslii haktop Urpaet 3aech
3HAYUTEJIBbHYIO POJib. [109TOMY Tak aKTy-
aJlbHa aKTHBHAsI HCCIIeJOBaTEIbCKAs U 3a-
KOHOTBOpYECKast JIeITeIbHOCTh, KOTOpas
OBl yuHTBIBaJIA ATHOKOH()ECCHOHAIBHYIO
crenuUKy CTpaHbl, CIOCOOCTBOBAJA
VAyUIICHHIO B3aMMOOTHOLICHHH MEXIy
HepkBsiMi. HeoOxomiMa deTkas orpejie-
JICHHOCTh B OPHUCHTALIUM HA Jy4IIHE MHU-
POBBIE CTAHJAPTHI NIPU PEATHU3AINHI NPaB
U cBOOOJ rpaXk/iaH. DTH 3a/1a4M JIOJKHBI
OBITh PEIICHBI B TPOIECCE OCYILECTRIIC-
HHS JAEMOKPAaTHYECKUX HPUHIMIIOB CBO-
0O0Ibl COBECTH B OOLIECTBEHHOM >KU3HU
VYKpauHbl. DTOMY JOJIKHA CIYXKHUTh BBI-
pabOTKa OCHOBHBIX HAIpaBJICHHH 110
OCYIIECTBIICHUIO CBOOOBI COBECTH H CO-
BEPIICHCTBOBAaHHUE 3aKOHOJATEIbCTBA O
cBOOOJIE COBECTH M BEPOHCIIOBEIOBAHUS.
DTO OmpeseNseT LeNb CTaThU.

N3no:xeHne 0CHOBHOTO MaTepuaJa.
OcyuiecTBieHHe NPUHLHUIIOB CBOOOJBI
COBECTH B OOLIECTBEHHOW KM3HU YKpa-
UHBI — 3TO JIEATEIbHOCTh IOCY/IapCTBa U
PEIMIHO3HO-IIEPKOBHBIX  OpraHU3alMi,
HAaIlpaBJICHHAsl HA yPEryJIUPOBaHHUE IOCy-
JIAPCTBEHHO-LIEPKOBHBIX, MEXKIEPKOBHBIX
U BHYTPHUILEPKOBHBIX OTHOLICHHH, 3aIlli-
Ta JKU3HCHHO BaXKHBIX JYXOBHBIX HHTC-
PECOB YKPAaWHCKOTO Hapoja OT JeCTPyK-
TUBHBIX SIBJICHHH, BHYTPEHHHUX YTpO3 U
BHCIIHETO BMEIIATEIILCTBA C OMOIIBIO
CHCTEMBI  OOIIECTBEHHO-TIOIMTHYCCKUX
MEpONpPUSATHI.

OOecrieyenne CBOOOIBI COBECTH B
VYkpauHe onpenensercs: CO3AaHHEM Jy-
XOBHO-PEIMIMO3HON HE3aBUCUMOCTH, YTO
03HAYaeT CaMOJ0CTATOYHOE B3aUMOCH-
CTBHE BCEX KOMIIOHEHTOB TOCYAapCTBEH-
HO-LIEPKOBHBIX OTHOILECHUH, UX CII0CO0-
HOCTh OTCTaMBaTh HMHTEPECHl Hapoja
VkpauHbl KaKk BHYTPU CTpaHbI, TaK U Ha
MEKIyHapOIHO# apeHe; popMUpOBaHHEM
JICMOKPAaTHYHOCTH U CTaOHJIBHOCTH pe-
JIMTHO3HOW JKW3HU, HAJICKHOCTHIO TOCY-

JIAPCTBEHHBIX, NOJIMTHYECKUX, TIPABOBBIX
U OOIIECTBEHHBIX MHCTHTYTOB, HPH3BaH-
HBIX 00ecre4nBarTh CBOOOIY BEPOHCIIOBE-
JIAHUS ¥ TapaHTUPOBAHUE TyXOBHO-PEJIU-
THO3HBIX TIPaB U CBOOOM; CTAaHOBJICHHEM
CIIOCOOHOCTH PEIUTHO3HBIX OpPraHU3aLui
K CaMOpa3BUTHIO M IPOIPECCY, BO3MOK-
HOCTBIO peajin3allii HHTEPECOB Hapo/ia B
pEeTUTHO3HOU chepe.

OCHOBHbBIC O0BEKTHI COBEPIICHCTBO-
BaHMSI B PeATU3aLUH IPHHIMIIOB CBOOO/IBI
COBECTH B YKpamHE — 3TO: JMYHOCTb, €€
PEIIMIHO3HBIE TIpaBa U CBOOO/IBI; PEIUIHU-
O3HBIC OPraHU3aLMK U XapaKTep B3auMO-
OTHOLICHUH MEXJYy HUMH; TOCYAapCTBO,
€ro He3aBHUCHUMOCTb U TEPPUTOpHANIbHAS
LEJIOCTHOCTh, HAIIMOHAIBHO-KYJIBTYpHAS
CaMOOBITHOCTh HaPOIOB, KOTOPBIE €ro Ha-
CEJISIIOT.

[MmaBHBIM CyOBEKTOM B 3TOM JIESATEIb-
HOCTH SIBIISICTCSl YKpauHCKOE TOoCyaap-
CTBO, KOTOPOE BMECTE C TPAJULIHOHHBIMU
HEPKBSIMH OCYIICCTBIISCT IIEJIEYCTPEM-
JICHHYO TTOJIMTHKY B PEIUTHO3HOH cdepe,
obecrieunBaeT IyXOBHOE EJIMHCTBO, CTa-
OMJIBHOCTD M JIMHAMU3M JE€MOKpaThye-
CKOTO Pa3BUTHS OOILIECTBA, Pa3BUTHE Y-
XOBHO# cepbl, CBOOOIY MHUPOBO33PEHUS
U PEATU3ali0 PEIMIHO3HBIX HHTEPECOB
JUYHOCTH, KOHCTPYKTUBHOE DCILICHHUE
MEKKOH(PECCHOHHBIX KOH()IMKTOB, Ha-
Ja)XMBaHUE MEKIEPKOBHOTO COTPY/IHHU-
4YecTBa.

Baxneiimumn  ¢daxropamu  obecrie-
YEHHsl PUHIMIIOB CBOOOJIBI COBECTH SIB-
JSIIOTCS: BHYTPHUPEINUTHO3HAs CTaOWIIb-
HOCTb (MEXKIIEPKOBHOE ¥ MEXKOH(ECCHO-
HaJIbHOE COIIACHE); BHEIIHEPEIUTHO3HAS
CTaOMIIBHOCTD (BXOXK/ICHHE YKPAUHCKUX
LEPKBEH B MEXKIyHApOJIHBIC PEIUIHO3-
HbIC OpPraHM3AlUH, YKPEIUICHHE MEKIy-
HApOJHOTO aBTOPUTETa YKpPaWHBI, Kak
KPYITHOTO ~ €BPOINEHCKOro ToCynapcTBa;
CO3laHUC HAUICXKAIUX YCIOBUM IS
MOJIHOTO YOBIETBOPEHUST PEIUTHO3HBIX
MoTpeOHOCTEH M CBOOOIBI MHPOBO33pe-
HHS; HAJIWYHE CTPATEruH OOIIECTBEHHO-
MOJIMTUYECKOTO M JYXOBHOTO CTaHOBIIE-
HUS TOCY/IapCTBa; €MHOE [IPABOBOE 10J1e
JUIL BCeX CYOBEKTOB TIOCY/IapCTBEHHO-
LEPKOBHBIX OTHOIIEHHUI{, HE3aBUCHMO OT
UX HallMOHAJBHOH MPUHAUIEKHOCTH, UX
OTBETCTBEHHOCTh OTHOCHTEJIBHO IPUH-
IIUIIOB CBOOOMBI COBECTH.

locymapctBo B3sto Ha cebst 00s3a-
TEIhCTBO OOECIieueHus mpaBa Ha CBOOO-
Iy MHPOBO33DCHHS U BEPOHCIIOBEIAHUS
KaxIoro rpaxaaHuHa. Takas rocymap-
CTBEHHO-IICPKOBHAsI TOJUTHKA Oasupy-
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eTcs Ha WJICOJIOTMU MHpa, YKpPEIUICHHH
HalMOHAJBHOTO €MHCTBA M 3allUTe Ha-
LMOHAIBHBIX HHTEpecoB. Paam sToro
pa3paboTaH KOMIUIEKC MEPONPHATHH 110
COBEPILICHCTBOBAHUIO TPABOBOW  0a3bl
B3aMMOOTHOIICHUH TOCYyapcTBa U IEpK-
BHU, HOPUANYECKOro ohopmiieHUs (yHK-
IMOHUPOBAHUS PEIUTHO3HBIX OpraHu3a-
nuit B Ykpamne. IIpn sTom mpeanonara-
eTCS ONTHMH3alUs TOCYJapCTBEHHOTO
yIpaBlIeHNsT B JIyXOBHO-PEIUTHO3HOM
coepe [2, c. 5].

PaBeHCTBO 1iepKBell mepes 3aKOHOM,
PEMIHO3HBIA IUIIOPAIM3M M «YKpauH-
CKHMI 9KYMEHH3M», TO €CTh 00bEANHEHHE
ycwinid Bcex KOH(peccHid paau JOCTHKE-
HHUs OOIIECTBEHHO BECOMBIX IEIEH I€eii-
CTBYeT B HMHTEpECcax HAIMOHAJIBHOTO MU
JYXOBHOTO BO3POXKACHHUS YKPAaHHCKOTO
Hapona. OOmmMe peINruo3HbIC aKIHUA
NEWCTBUSI, TOIJIEPKKA IPOIECCOB pas-
BUTHSI YKPaWHCKOTO TOCyZapcTBa OymyT
CO3/7aBaTh OJIArONPUSTHBIE YCIOBUS JUIS
HalMOHAJIBHON KOHCOJIMJALIIH.

WHTepechl yKpanHCKOro Hapoza B 00-
JACTH CBOOOJIBI COBECTH B COOTBETCTBUH
CO CTENEeHbI0 BAXKHOCTH Ul 00LIecTBa
MOT'YT OBITh YCJIIOBHO paclpelelieHbl 10
TPEM YPOBHSM HX IPOSBICHUS: MEPBUY-
HbIE, OOIIME U YaCTHBIC.

IlepBuunele wmHTEpecsl B obmactn
CBOOOZBI COBECTH — JTO COXpAaHCHHE H
3aKperieHne JTyXOBHO-PEIUTHO3HON
HUICHTHYHOCTH, KaK OCHOBBI MPOSIBICHUS
CYBEpEeHHBIX IpaB Hapojia Ha caMooIpe-
JIeJIeHHe M CO3/IaHHe COOTBETCTBYIOLIMX
MEXaHM3MOB TOCYIapCTBEHHOCTH, CO3-
JAHWE YCJIOBUH JUII JKOHOMHYECKOTO
071arocoCTOsTHHS U 00ECIIeYeHUE BO3MOK-
HOCTEH TPOSIBICHHS COLMAJIbHO-IIOJIUTHU-
YeCKOil aKTUBHOCTH JIMYHOCTH.

OO6mme MHTEpeCcH Haposaa B 0bIacTu
pa3BUTUST CBOOOZBI COBECTH SIBISIOTCS
KOHKpETH3aIlell ero >KN3HEHHBIX WHTe-
PECOB TIPH OTIPEIEIEHHBIX HCTOPHIECKUX
ycnoBusix. He obecnieuenne odmux nHTe-
pecoB Hapo/a B 00I1acTH pa3BUTHS CBOOO-
JIbl COBECTH COCTABIISIET PEAJIbHYIO OIac-
HOCTb JJIsL IPOrpecca CTPaHbl.

YacTHble MHTEpECHl Hapoaa B 00ia-
CTH CBOOOIBI COBECTH OOBIYHO KPATKO-
BPEMEHHBI ¥ TEPSIOT aKTYaJbHOCTb I10CIIE
pelieHHsT COOTBETCTBYIOIIUX IPOOJIEM.
OHHU ciy)KaT MPAKTHYECKHM CPEACTBOM
BHEJPEHUS OOIIMX HHTEPECOB B JKH3Hb.

Jns ocymectBieHnss 3(hGEeKTUBHON
TOCYIapCTBEHHO-IIEPKOBHON TMOJIUTH-
KM BJACTHBIM CTPYKTypam HEOOXOIMMO
YeTKOE OCO3HAHHME BaYKHOCTH WHTEPECOB
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Hapoyia B peJIMIHO3HOM cdepe U 1ocieo-
BaTeJIbHOE BHEAPEHHE COOTBETCTBYOLINX
YIPaBICHYECKUX PEIICHUH BO BHYTPEH-
Hell ¥ BHeIIHeW xu3HM oOuecta. Pea-
JIM3alsg MHTEPEecOB Hapoja B 00nacTu
CcBOOONIBI COBECTH BO3MOYKHA JIUII B yC-
JIOBHSIX COINIACOBAHHMS TOCYIApCTBEHHO-
LEPKOBHOW TTOJIUTHUKU C TPAKTHIECKAMHI
NCHCTBUSIMU PYKOBOJSILIIUX CTPYKTYp TO-
CYJapCTBEHHOTO YIIPABJICHHUSI.
JlyXOBHO-PEJIUTHO3HBIA CYBEpEHUTET
Hapoza (B OTIMYME OT MOJUTHYECKOrO,
9KOHOMHYECKOI0, 3KOJIOTHYECKOr0 M T.
I1.) HE UMEET YETKO OINPE/ICJICHHBIX 001IIe-
MIPUHATBIX KPUTEPUEB OLIGHKH M MOXKET
OLIMOOYHO CUMTATHCS HEaKTyalbHbIM. Ho
YUHUTBIBAas HMCTOPHYECKYIO IEpPCIICKTUBY,
OH SIBJISICTCSI OJJHUM M3 BaKHEHIIMX, TO-
TOMY YTO OOECIICHUBAaHUE CAMOOBITHOCTH
Hapoia, pa3MbIBAHUE €r0 MICHTUYHOCTH
HEMHHYEMO TIPUBOAWT K pPa3pyIICHHUIO
camoro rocynapcrsa. HeomHoponHOCTB
(ToNMMKOH(ECCHOHHOCTD) JTyXOBHO-PEITH-
T'HO3HOU cepbl YKpPAaMHCKOro oO0IecTBa
HEraTMBHO CKa3blBaeTCs HAa KOHCOJIWJA-
LUK yKpauHCKoro obiecTsa [3, c. 68].
Hoctmxenue YkpauHoi HE3aBUCUMO-
CTH, €€ BXOXK/ICHUE B MEXKIyHAPOIHOE CO-
JIPY’KECTBO CO3/Ia€T YCJIOBUS JUIsl BCECTO-
POHHEro Pa3BUTHS YKPAaMHCKOTO Hapoja
C €ro JaBHEW M CaMOOBITHOW KYJIBTYpOH,
Ooraroil ucTopuel 1 3HAYMTEIBHBIM I10-
TEHIIMAJIOM B HMHTEJICKTYaJIbHOH U Iy-
XOBHOH cdepax. JleMokparuzanus ykpa-
MHCKOTO 0011ecTBa TpedyeT COOTBETCTRY-
IOIIEH TEepeoLeHKH CHCTEMbl JIMYHOCT-
HBIX HHTEPECOB, KOTOPHIC OTIMYAIOTCS
OT TeX, YTO ObIIM BO BPEMEHA TOTAJIHUTap-
HOro pexxuma. Takas mepeoLeHKa J0JK-
Ha BKJIIOYATh IOJHYIO NEPEOPUECHTALMIO
BCeii CHCTEMBbI OOIIIECTBEHHOTO CO3HAHMSI.
TocynapcTBeHHBIC fesiTeny TOIBKO TOT-
Jla JIOCTUTallk yCIexa, Korja 3apy4ainuch
MOAZIEPAKKON COOTBETCTBYIOIIUX JyXOB-
HO-PEIIMIHO3HBIX CTPYKTYD [4, c. 14].
Pa3Burue npUHIMIOB CBOOOABI CO-
BECTH B YKPAMHCKOM 00liecTBe Tpedyer:
(opMHUpOBaHUS U Pa3BUTHA JTyXOBHO-pe-
JIMTHO3HOTO CO3HAHUS BCEX HAIMU M Ha-
POHOCTEH, KOTOpBIE COCTAaBISIOT YKpa-
HMHCKHUI HapoJ; nNepecMoTpa LIEHHOCTHBIX
OpHEHTAIMI YKPAaMHCKHUX I'PaKIaH B Ha-
MPABJICHUHM TOCTPOCHHS JIEMOKpaTHye-
CKOTO M IIPaBOBOIO TOCYAapCTBa; COBEP-
LICHCTBOBAHUS CHCTEMbI WH(OpPMAIIMOH-
HOro 0o0ecnedeH s JUIsl JOCTHKEHHS TI0JI-
HOTO B3aWMOTIOHUMaHHSI MKy Pa3HBIMH
9THOCaMH U KoHpeccusamu; 3pdeKTuBHOM

TOCYAapCTBEHHOM IMOJAEPKKH  MHTEJI-

JICKTYaJIbHOTO  IIOTEHIMana OOLIecTBa,
CO371aHMEe HOBOW CHCTEMBI 00Opa3oBaHus,
OPHEHTUPOBAHHON Ha HALMOHAJIbHbIC
LICHHOCTH.

Crnenyer oOpaTuTh BHHMMaHWE Ha
OMBIT Pa3BUTHIX CTPaH B O0JACTH BIIHUS-
HHS LIEPKBU Ha TPAXKIAHCKAC UHCTUTYTHI
Opaka, IIKOJIBI ¥ YIacTHE [IepKBU B BOCH-
HOU cmyx0e, Kak MHPOBOH oOpasern oT-
HOIICHUI rocygapcrsa u HepkBu. OmbIT
9THX CTpPaH CBHJETEIBCTBYET, YTO HEOO-
XOAMMO TPEANpPUHATh BCE BO3MOXKHBIC
YCWIUS JUI YIOYYLICHHUS JEATeIbHOCTH
Pa3IMYHBIX LEpKBeH. DTO BEAET K B3aHM-
HOH TEpHUMOCTH, COLMAIBHOMY COIIa-
CHIO M TAPMOHHUM B Pa3BUTHU JMYHOCTH
[S, c. 20].

VYkpanHa — XpUCTHAHCKOE TIoCynap-
CTBO, B KOTOPOM IIPAaBOCJIABHBIC Tpajau-
[IUH UTPAIOT BEAYIIYIO POTb. YKpaHHCKast
HCTOPHSI, MCKYCCTBO, KYJIBTypa, CHMBO-
JIU3M HE MOTYT OBITH MOHSATHI €3 3HAHU
MPaBOCIaBHs. YUYaIIUMCS JIOJDKHBI OBITH
CO371aHbI YCJIOBHS Ul TIOHUMAHHsS HCTO-
PUYECKHUX M 3THUYECKHX IPEANOCHUIOK
yYKpauHCKOW Haumu. J{is ycrnemHol pea-
JU3AlMU 3TOr0 HEeoOXomuMmo (yHIAaMeH-
TaJIbHOE CONIAILICHUE MEXK/Y LIEPKOBBIO 1
rocyIapcTBoM 00 y4acTHH LEPKBU B 00-
YUCHUH yYaIluXCcs OCHOBAM MOPAJIH.

OTIeNbHBIM M OYCHb CIOKHBIM BO-
IIPOCOM B COBPEMEHHBIX YCIOBHSIX CTO-
UT BOIIPOC OTHOILICHUH IIEpKBU U apMHUH.
YKparHa, KaK ¥ BC€ CTPaHBI, )KeJIaeT MUpa.
LlepkoBb M peNUTHO3HBIE OOIIMHBI CIIO-
COOCTBYIOT 3TOMY B MEpY CBOUX BO3MOXK-
Hoctell. OfHaKO B HAcCToOsIee BpeMs Ha
BOCTOKE CTpaHbl UAyT OOeBble AEHCTBHA
¢ poccuiickuM arpeccopom. B artoif cu-
Tyaluy BOCHHOCITYXKAIINE JOJKHbBI ObITh
obecrieueHbl TyXOBHOW MOJICPIKKON BO
BpEMsl BBIINOJIHEHUS! MU BOMHCKOTO J0JI-
ra. JIist 3Toro cymecTByeT MHCTHTYT BO-
€HHOTO KalleJIaHCTBA, IIEPKOBh MPU3BaHA
KOOPAWHHUPOBATH BOIPOCH C IIPABHUTEIb-
CTBOM ¥ Ha3HAYATh CBSIIICHHUKA TJI€ yTO/I-
HO TO TpeOOBaHUIO BOSHHOCIYKAIINX
[6, c. 196]. LlepkoBb YeTko OCO3HAET
CBOIO OTBETCTBEHHOCTb 3a YCTAHOBJICHHUE
MHpa BO BCEM MHUpE, OATOMY OJIHHM M3
IIaBHBIX HAIpaBIEHUH CBoell nedrelns-
HOCTH OIIPE/IeIISieT BOGHHOE KalelIaHCTBO.

CoBpeMEHHOE JIYIINAaCTHIPCTBO Tpe-
OyeT IOCTOSHHOTO TIPHCYTCTBHS Karle-
JIaHOB, KOTOpPBIE HE TOJBKO MOHHMAIOT
JKU3Hb BOCHHBIX, HO M CIOCOOHBI TIOMO-
raTh BHEAPEHUIO JIYUIINX XPUCTHAHCKHUX
UJCaJIOB B pEaJbHYI0 H3Hb. BOCHHBII
CBSIIIEHHUK, He Oepsi B pyKH OpYKHe, Ipo-

noBezayeT 110008k K PonuHe, MyxecTBo,
CIMOCOOHOCTh K OTIOPY, MOJJECPIKUBACT
MOpaabHOE U JYyXOBHOE COCTOSHHE BO-
SHHOCITY)KaIllMX, 3a00THTCS O PaHCHBIX,
XOPOHUT YOWTHIX, WCIONHSICT O0s3aH-
HOCTH TICHXO0JIOra U T. I. J[es10 BOGHHOro
KalleJIaHCTBa MMEET OOJIbILIOE 3HAYCHHE

JUISL apMHN.

CemeiftHOe TIPaBO JAOCTATOYHO CIOXK-
HBII BOIIPOC BO B3aWMOOTHOIICHHSX JIMY-
HOCTH, IIEPKBHU U TOCYIapCTBEHHOH BIla-
ctu. B Ykpanne nonnmanue 6paka cBsiza-
HO C XpucTHaHcKuM mupoM. Ho nepkosb
TOX€ MPETeHJyeT Ha MpaBO yCTaHABIH-
BaTh YCJIOBMs JUI AEHCTBEHHOCTH M 3a-
KOHHOCTH Opaka. BoJbIIMHCTBO 1epKBeit
HUMEIOT YCTOSIBIIMECS KaHOHBI O Opake:
BO3MOXKHOCTh €TI0 AHHYJIMPOBAHUS HIIH
MIPEAOCTABICHHUS Pa3pElICHUs Ha Pa3BO/.
[lockonpky B OONBIIMHCTBE CTpaH Ha-
OiroziaeTcst CTpeMIIeHHE B KaKOH-TO Mepe
rapMOHM3MPOBATh 3TH BOIPOCHI, YKpanHa
TaK ’k€ He J0JDKHA OCTaBaThCsl B CTOPOHE
[7,c. 196].

Kpome 3To0ro, 1IepKOBHBIE OpraHu3a-
LMK CBSI3aHBI C TOCYIapCTBOM (pUHAHCO-
BbIMH, MMYIIECTBEHHBIMU M OOIIEKYIIb-
TYypHBIMU OTHOMIEHUSIMU. ['apMOHM3aIust
OTHOIIEHUH MeXIy roCyJapcTBOM U Iep-
KOBBIO TpE/IoJaraeT ynopsjaoueHue Qu-
HAHCOBBIX OTHOLICHUH. Bo MHOrUX cTpa-
Hax IIEPKBAM IIPEAOCTaBICHBI OIpeJie-
JICHHBIEC HAJIOTOBBIE JIBIOTHI NIPU YCIIOBUHI
3aHATUS. UMU  OJaroTBOPUTENIBLHOCTBIO.
IIpaBuTenbCTBa HEKOTOPBIX TOCYNApCTB
MOOIIPSAIOT TPaXkJaH, KOTOpbIE JIea-
I0T B3HOCHI Ha IIEPKOBb, IPEAOCTABISS
UM 3HAUUTENbHYIO HAJOIOBYIO CKHJIKY
[7,c. 197].

Bompoc 0 HanorooGnoxeHun 0co0eH-
HO B&XEH JUIS COAEPXKAHUS IIEPKOBHOM
cobctBeHHOCTH. LlepkBu cerofus couep-
JKaT TPH BHJIA PEaTbHOM COOCTBEHHOCTH:
MIOMETICHHUS ISl TPOBECHMUS LIEPKOBHBIX
ciryx0 (LEpKOBHBIC XpaMbl, JpYrue Io-
MEIICHHs), TIOMEILICHHS, UCIIOIb3yeMbIe
JUTsT OIarOTBOPHUTENEHOW M COIUANIBHOM
JIeATeNIbHOCTH (ILIKOJBI, TOCHUTANU, Ou-
0JMOTEKM, J0Ma IpecTapeiblX, CHPOT);
COOCTBEHHOCTD, NPUHOCSILYIO TPHOBUIb.
HanoroobnoxxeHue nepkseit B YkpanHe
HUMEET CBOUM OCOOCHHOCTH M OIpE/eiICH-
HbIe TPyAHOCTU. OHU MOTYT OBITH CHSITHI
B pe3yNIbTaTe pa3BUTHSI HHCTUTYTOB IPaK-
JTAHCKOTO 00IIecTBa 1 OOJBIICH TEMOKpa-
THU3ALUH TOCYIapCTBEHHO-1IEPKOBHBIX OT-
Homrenui [8, c. 132].

Hcropust YkpauHBEI CBA3aHa C XpH-
CTHAHCKVMHU TPaIUIMsIMH, ¥ OOJbIIOE
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KOJIMYECTBO ~ YKPAHMHCKHMX  KYJIBTYPHBIX
LIEHHOCTEI HECYT PETUTHO3HO-1yXOBHYIO
Harpy3ky. JTo — Hacleue yKpanHCKOTo
Hapo/a, NpUOOpEeTeHHEe MUHYBIINX MOKO-
nenuit. [ocymapcTBoO U 1EPKOBH 00s3aHbBI
pazaenuTh 00I3aHHOCTH MO COXPAHEHUIO
U TPUYMHOKCHHIO KyNBTYpHOH COKpO-
BUIIHUIEL. COTPYAHNIECTBO TOCYAAPCTBA
C IEPKOBBIO TPH M3YYCHUH KYJIBTYPHBIX
COKPOBHIII J]a€T BO3MOYKHOCTH Pa3BUTHIO
HOBBIX TIOKOJICHHH YKPaWHCKUX JesTeNei
KyJIBTYpHI [9, c. 34].

B Hactosimiee Bpems B YKkpauHe Ha-
Opayl cwiy mpolecc CO3JaHus HOBOW
MOJIEJIM PEIMIMO3HO-1IEPKOBHON KU3HHU.
OCO0EHHOCTB 3TOro Ipolecca 3aKioya-
eTcs B JICUCTBUU BHYTPEHHHX (HaKTOPOB
U BO3ACHCTBUM MHCCHOHEPCKON Jes-
TEIBHOCTH 3arPaHWYHBIX PETUTHO3HBIX
LIEHTPOB.

CHO)XHOCTh SKOHOMHYECKOH, COIH-
aJbHOM, IOJIMTUYECKON U KYJIBTYpHO-pe-
JIUTHO3HOW CHTYaIlMu B CTpaHe, Hechop-
MHpPOBaHHasl IpaBoBas 0a3a, CPABHUTEIIb-
HO HM3KUIl ypOBEHb JKH3HH HACEJICHHs
YKkpauHbl, OECKOHTPOJIBbHOE MpeObIBaHUE
Ha €e TEPPUTOPHM MHOCTPAHHBIX IMHUC-
CapoB MPHUBOST K POCTY MpodieM B 00-
JaCTH pealu3alid CBOOOBI COBECTH B
HameMm rocymapctse. llombITku BHenpe-
HUSL 9y)KOBIX IIEHHOCTEH, MaNeKUX OT
YKpPauHCKOM HaIlMOHAJIBHOM KyIbTYpBl U
Tpagunni BEAYT K IeCTaOMIN3aINT MEX-
KOH()ECCHOHAIBHOW CHUTyaIliH, BO3HUK-
HOBEHHIO KOH(JIMKTOB MEXIY HEPKBIMH
U HE COZCHCTBYET Pa3BUTHIO NMPUHIUIIOB
CBOOO/IbI COBECTH.

MexkoH]pecCHOHATBHBIH KOHPIUKT —
KpaiiHsisi popMa 00OCTPEHHST U CTOJIKHO-
BCHUSI MHTEPECOB Pa3HBIX PEIMIHO3HBIX
obobequHeHnH. OHM HMEIOT HE TOJBKO
PETUTHO3HYI0, HO U TOJUTHYECKYIO OC-
HOBY, XapaKTepU3YIOTCSI CIOKHBIM IIepe-
IUIETeHHeM  TPUYNH, Ype3BBIYAHHBIM
TUHAMHU3MOM, HEOTPENIeIEHHOCTHIO 0-
3UNUI YyYaCTHUKOB M OTPAHHYCHHOCTHIO
KOHCTPYKTHBHBIX TIOJIXOMIOB K WX pellle-
HH10. OHM BIUSIOT Ha CO3HAHUE U IOBE-
JICHUE 3HAYMTENIbHOW YacTH HaCEelICHHS,
MOPOXK/JIAIOT MPOTHBOPEUMBBIE  OLIEHKH
JIeATeNIbHOCTH pa3HbIX KoHpeccuil, Ha-
PYILIAIOT OOIIECTBEHHBIH MOPSIOK, MOTYT
NPUBECTH K HPOTHBONPABHBIM JICSIHU-
M, OOOCTpPSIOIIUM  COLMAIbHO-TIOJIHU-
THYECKOE COCTOSHHE OOIIEeCTBAa M B3PHI-
BAIOIIMM  CTAaOMIBHOCTH  TOCYIApCTBa
[10, c. 96-102].

VkpanHa CTpeMHTCSI K 0OIIeeBpo-
neickoMy 00pa3ily LepKOBHO-TOCYIap-

CTBEHHOH cucteMsl. B aToM cirydae rocy-
JIAPCTBO JIOJDKHO HaJUISKaIUM 00pa3om
OpraHU30BBIBATH (DYHKIIMOHHPOBAHHE pe-
JIMTMO3HBIX OpraHu3alid, CO31aTh COLU-
QIBHYI0O TAPMOHHUIO MEXK[Y Pa3IN4YHBIMU
KOH(EeCCHUsIMH, CIOCOOCTBOBATH JT00PHIM
OTHOLICHHUSM M CONNIACHIO B 00LIECTBE
MNPaKTHYCCKUMH MEPAMH.

JI1st COBEPIICHCTBOBAHKS U PA3BUTHSI
MPUHIAIIOB CBOOOBI COBECTH B YKpanHe
1e71eco00pa3Ho  MCHOJIb30BaTh MUPOBOM
OITBIT TOCYAApCTB MO OOpbOE C MPOTHBO-
NPaBHOU JEATEIbHOCTHIO B OTHOLICHUU
TPaJANIMOHHBIX LIEPKBEH, KaK HOCUTEINEH
HaIlMOHANBbHON KynbTypbl. Jns Ykpau-
HBI HMEET NPAKTUYECKOE 3HAYCHHUE OIIbIT
roCyIapcTB, KOTOpbie 3(G(GEKTUBHO IMpH-
MEHSIOT pa3sHooOpa3Hbie (OpPMBI yiyd-
HICHUS peanu3anuu cBobosbl copectr. K
HHM MOXXHO OTHECTH: COBEPILICHCTBOBA-
HHE 3aKOHOJATENbCTBA; IPOCBETHTEIIb-
CKYIO JICSTCNIbHOCTh; HH(MOPMHPOBAHKE
0OIIECTBEHHOCTH O JICATENLHOCTH HEope-
JUIUi; BHEAPEHHE MPOTEKIIMOHUCTCKOM
HOJINTUKH OTHOCHUTEJIBHO TPaJULIHOHHBIX
LEPKBEH, KaKk HOCUTeNel HalMOHAIbHOMN
KYJIBTYPBL.

Ha nam B3mmsn, Ui ONTUMU3ALUM
B YKpauHE CHCTEMBl TOCYIapCTBEHHO-
LIEPKOBHBIX ~ OTHOLICHHH HEOOXOIUMO:
HPUHATH MEPhI [0 COBEPIICHCTBOBAHHIO
JICUCTBYIOIIETO 3aKOHOMATENIbCTBA U Op-
TaHU30BaTh JCHCTBEHHBIH KOHTPOJIb 3a
ero WCIOJIHEHHEM; pa3paboTaTh HpaBo-
BOH MEXaHH3M [0 TIPHBJICUCHUIO K a-
MHUHHUCTPaTUBHOW M yrOJIOBHOH OTBET-
CTBEHHOCTH MHOCTPAHHBIX MUCCHOHEPOB,
(DYHKIIMOHEPOB, OCYIIECTBIISIOIMX O]
NPUKPBITHEM PEITMIUH BMEILATEIbCTBO BO
BHYTPECHHHME JieJla HAIllero rocyaapcTBa, a
TaK K€ OCTAJbHBIX JIMI| ¥ OpraHHU3aluii,
CIIOCOOCTBYIOIIMX Pa3KUTAHUIO BpaxK-
IIbl, PEIMIMO3HOW HETEPIHUMOCTH, IPO-
BOKAIIMH M 00OCTPEHHIO KOH(IMKTOB Ha
PEIMIHO3HONH ¥ HAIMOHAIBHOW MOYBE;
BBECTH IICH3 VISl PEJIMTHO3HBIX 00bEIH-
HEHUI pEerHCTpaIiy [IPH HUX; YBEIHYUTh
YHCJIO OCHOBATENEH PEeNNTruo3HOro oo1e-
cTBa; OoJsiee TIIATEILHO MPOBOAUTH JKC-
HEepTU3y JOKyMEHTOB, CBS3aHHBIX C JIes-
TEILHOCTBIO PEITMIMO3HBIX OpraHU3alMi.
AKTHBU3HPOBATDH npouIaKTHYECKHE
MEpONpPHATHS, OCYLIECTBICHHE  IPO-
CBETHTENILCKUX MPOrpamMM, IPOBEICHHE
HAyYHO-TIPAKTHYECKUX  KOH(EpEHIHH,
BBIIYCK CIICIMAIBHOM JIUTEpPaTypBI 110 pe-
aJIM3alUy TIpaB ¥ CBOOOA TpaxkJaH B 00-
JacT penauruu. IIpeocTaBuTh JIbIOTHOS
MOJIb30BaHUE 3()UPOM OOIIECTBEHHBIM U
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HAay4YHbIM JICATENISAM, TOCYIapCTBEHHBIM
CIIy)KaIllUM W TIPEACTABUTENISAM Pa3iuy-
HBIX KOH(pecCH.

D10 Oymer crnocoOCTBOBATH IPAKTU-
YECKOMY OCYIICCTBJICHHIO IPUHIUIIOB
CBOOOJIBI COBECTH B YKpPamHE U CTaHET
(yHIAMEHTOM TOCTPOCHUS JIEMOKpATH-
YEeCKOTO TPaBOBOTO TOCYAapCTBa.

BeiBoabl. YcnemHoe pasBuTHE rocy-
JTApCTBEHHO-IIEPKOBHBIX M KOH(ECCHOH-
HBIX OTHOIIEHHH TECHO CBSI3aHO C pean-
3aMeil OCHOBHBIX HPHUHIUIIOB CBOOOBI
COBECTH, 4TO 0OECHEeYMBACT rapaHTHpPO-
BAHHYIO 3aIUTY IpaB U CBOOOJ 4YesoBe-
Ka, ¥ pelIeHne BonpocoB (hOPMUPOBAHUS
HOBBIX COIIMAJIBHBIX OTHOILICHUH.

Hapymenue npuHIUmoOB cBoOOIBI CO-
BECTH HETaTHMBHO OTPAXKaeTCsl Ha Pa3BHU-
THH TOCYIapCTBEHHO-IICPKOBHBIX, MEK-
LIEPKOBHBIX W BHYTPHLEPKOBHBIX OTHO-
LICHUH, 1 MOXKET OBITH YTPO30H cTabMITb-
HOMY DPa3BHTHIO OOIIECTBa, pean3anui
Ha MPAKTUKE MIPaB M CBOOOJ TPaX</IaH.

JelicTBytomee 3aKOHOZATEIBCTBO
YKpauHbl XOTS U 00ECIIEUUBACT BO3MOK-
HOCTh KaX/IOMY TPaKJaHWHY CTpPaHBI
cBOOOLy MHPOBO33PEHUECKOTO BBIOOpA,
a PEJIMTUO3HBIM OPraHU3aLMsAM — IIOJIHO-
LICHHYIO KU3Hb B O0IIECTBE, OJJHAKO HYXK-
JIAeTCSI B COBEPIICHCTBOBAHU.

PeansHoe ocymiecTBieHne CcBOOOIBI
COBECTH B YKpanHe BO3MO)KHO JIMIIb MPH
HAJIMIUU TapaHTHH SKOHOMHYECKOTO, TI0-
JUTUYECKOTO, TIPaBOBOTO, JyXOBHOTO M
OpPTraHM3allMOHHOTO TOpSIKa, 4TO OymeT
YCJIOBHEM €ro IOCTYNAaTeJbHOTO Pa3BHU-
TUS. U KOHCOJMJALMKM YKPAUHCKOIO Ha-
pona.
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HAJIOXKEHHUE 3AIIPETA
HA OTYYXKIEHUE UMYIIECTBA

Oasra OJOCHMU,
COUCKATeIb
Kuesckoro ynusepcutera npasa HanponanbHON akajieMuu HayK YKpanHbI

Summary

This article investigates theoretical issues of notarial procedure of ban (restraint) on
alienation of immovable property (rights to it) and vehicles, which should be registered
in state authorities; order of notary procedure is analysed; practical aspects of some
individual problems are overlooked. The author carried out an analysis of legal literature
regarding stages of notary procedure of restraint on alienation of immovable property
and differences between different notarial acts, depending on reasons for imposing of
ban on alienation of property. The author also offers ways to resolve certain problematic
aspects of issue.

Key words: notary procedure, ban, property, court order, certifying inscription.

AHHOTAIUSA

B crarbe mpoBOAMTCS TEOPETUUECKOE UCCIIEI0BAHNE BOMPOCOB 10 HOTAPHATIHHOMY
MIPOM3BOJICTBY O HAJIOXKCHUH 3allpeTa Ha OTIYXK/ICHHE HEBIDKUMOTO UMYIIECTBa (MMYy-
[IECTBCHHBIX TIPaB Ha HETO) U TPAHCIOPTHBIX CPEACTB, MOMICKAIIIX TOCYIAPCTBCHHOMN
perucTpanuy, MpoaHaIM3UPOBAH TMOPSAOK JAHHOTO HOTAPUAIBHOTO MPOU3BOJCTBEA,
paccMOTpeHBI OTJeNbHBIE MPOOIIEMHbIE NPAKTHYSCKHE acleKThl. ABTOPOM OCYIIECT-
BIISICTCSI aHATN3 FOPUINICCKON JINTEPaTypbl OTHOCHTEIBHO CTAaIUi COBEPIICHUS JTaH-
HOTO HOTapUAJILHOTO IIPOU3BOJICTBA O HAJIOXKEHUH 3alpeTa Ha OTUYK/CHUE UMYIIECTRa,
TaK)Ke OTIIMYUS COBEPLICHUS] HOTAPUAIBHBIX JICHCTBUI B 3aBUCHMOCTH OT OCHOBaHHM
HaJIOKEHUS 3alpeTa Ha OTUYKICHHUE UMYIIECTBAa. ABTOPOM TaKKe TPEAIaraloTcs My TH

paspelieHys OTAENbHBIX TPOOIEMHBIX aCHEKTOB MO JaHHOMY BOIPOCY.
KirroueBbie ciioBa: 3amper, HOTapUAJIbHOE IMPOM3BOJACTBO, HAJIOXKEHHE 3aIlperTa,
HMMYIIECTBO, ONPEENIEHHE Cya, Y0CTOBEPSIOIAs HAAINCh.

HocTaﬂomca npodaembl. Horta-
pHaIbHOE TPOU3BOJCTBO O HAJIO-
JKEHUU 3allpeTa Ha OTUYKIACHUE HEJIBUKU-
MOTO MMYIIECTBa (MMYIIECTBEHHBIX TpaB
Ha HEro) M TPAHCIIOPTHBIX CPE/CTB, MOJI-
JIeKAIIUX TOCYAapCTBEHHOM PErUCTpaIiu,
SIBIISIETCS. BaXKHBIM BOIIPOCOM, MOCKOJIBKY
KacaeTcs MpaB IpaXTaH MO pPacTopsiKe-
HUIO CBOMM HMYIIECTBOM, OTPaHUYEHUS
IIpaBa COOCTBEHHOCTH TPaXKIaH.

AKTYaJlbHOCTH TeMbI HCCJIEI0BA-
Hus. Ha cerogus B Ykpaune mpakruue-
CKH OTCYTCTBYET KOMIUIEKCHOE HayIHOE
HCCIIeIOBaHUE BOIPOCA HOTAPHUAIILHOTO
[IPOM3BOJICTBA HAJIOKEHMs 3alpera Ha
OTUYXJECHUE  HEIBIKMMOIO  HMMYyIle-
cTBa (MMYIICCTBEHHBIX TpaB Ha HEro) u
TPAHCIOPTHBIX CPEJACTB, MOAJEKALINX
TOCYIapCTBEHHOM perucTpamuu, OJHAKO
B TPAaKTUYECKON AEATENbHOCTH HOTapu-
YCOB BCE 4alle BO3HUKAIOT OTACIbHBIC
MpoOJIeMHBIE  BOMPOCHI,  KACAIOIIUECS
JIaHHOW TPOOJIEMAaTHKHA, B TOM YHCIE O
MOPsIIKe HAJIOXKEHHsSI 3alpeTa Ha OTIyXK-
JIeHHEe UMYIIECTBA B 3aBUCHMOCTH OT OC-
HOBaHWI Ha COBEpIIEHHE AAHHOTO HOTa-
PpHAIBHOIO IPOU3BOJCTBA, BBIIOJIHEHUE
COOTBETCTBYIOILIETO OIpEJeNICHUsl cyaa
00 obecrieyeHny ucKa u Jip.

Ha cerogns oTnenbHble acekThl HOTa-
PHAIBHOTO MTPOU3BOACTBA O HAJIOXKCHUS 3a-
MpeTa Ha OTYYXKJCHHE MMYIIECTBA HCCIIe-
JIOBAJIMCh TakUMHU yueHbMH, Kak: H.H. [1s-
xoBrd, A.B. Koporiok, C.5I. @ypca,
H.M. FOpxeBuu u zip., KOTOpbIE CTaH (QyH-
JIaMEHTaJILHOM 0a30M T TaJIbHENIIIEro ue-
CJICIOBAHUS PACCMATPUBAEMBIX BOIIPOCOB.

Lean 1 3a1aua cTaTbM SBJISIETCS UC-
CJIe/IOBaHUE OTJICIIbHBIX ACIEKTOB HOTa-
PpHAIBHOTO MPOU3BOACTBA O HAJOKEHUHU
3ampera Ha OTYY)KIEHHE HEIBUKHUMOTO
UMyIIecTBa (MMYIIECTBEHHBIX TNpaB Ha
HEro) W TPAHCIOPTHBIX CPEACTB, MOJI-
NeKANMX TOCYIapCTBEHHOW pPETUCTpa-
[IMU, BBISBICHHE TPOOEIIOB B MPABOBOM
peryaupoBaHUM  YKa3aHHOIO BOIpOCa,
OTIpe/IeNICHNE Ty Tl PEIIeH s OTACIBbHBIX
MPOOJIEMHBIX AaCIEKTOB IPAKTUIECKOTO
XapaKTepa HaJIOXKEHUS 3allpeTa Ha OTYYXK-
JIeHHE UMYIIEeCTBa.

H3i0:xeHMe 0CHOBHOIO MaTepHaJia.
[Ipexxae yem HayaThb XapaKTEPUCTUKY
00eCIeunTeNTbHON Mephl «HATOKEHUE 3a-
MpeTa Ha OTUYKACHUE UMYIIECTBAY, Clle-
JyeT 00paTuTh BHUMAHUE HA TOJIKOBAHUE
YKa3aHHOTO TIOHSTHSL.

[lonsiTne  «3ampeT»  MPOUCXOIUT
OT IJaroja «3alpelarsy, 4T0 O3Hada-
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€T HEC IIO3BOJMTHL JA€JIaTb '-ITO—HI/I6y,E[L,

MOJIB30BaThCA  4eM-JIM0O0, INPUHUMATh
4yro-HUOyb. Hanoxkenue 3ampera Ha OT-
Yy)K/ICHHE HMYIIECTBAa O3HAyaeT HEeBO3-
MOJKHOCTh  BJafieNblia OOpPEMEHEHHOTO
HMMYIIECTBA OCYIIECTBUTH JEHCTBHS IO
PaCHOPSIKCHUIO UM, B YACTHOCTH OTYYXK-
nenns [1].

Hanoxenue 3anpera oT4yXIeHUS He-
JIBIDKMMOTO HMMYILECTBa (MMYILECTBCH-
HBIX MpaB Ha HEro) M TPAHCIOPTHBIX
CPEJICTB, MOAJTEKAIINX TOCYIAPCTBEHHON
perucTpanMM — 3TO IIPOLEecC, Halpas-
JICHHbIH Ha oOecrieyeHne OXpaHbl NpaB
JPYTHX JIUL OT HE3aKOHHOTO OTYYXKJICHUS
COOCTBEHHMKOM HMYILECTBA, B Cily4ae
00peMEeHEHHs1 STOT0 UMYILECTBA JI0JITOM,
B CHJIy 0053aTeNIbCTBEHHBIX MPABOOTHO-
meHu! U T. 1. [2, ¢. 765].

Taxk, B cooTBeTcTBHUH C 1. 9 CT. 34 3a-
koHa Ykpaunsl «O HOTapuare» HOTapHy-
CBI HAKJIAJIBIBAIOT 3alpeT Ha OTUY)KIACHHUE
HEJIBI)KMMOTO MMYTIeCTBa (MMYIIECTBEH-
HBIX TPaB Ha HEJIBMKMMOE HMYILECTBO),
MOJUISKUT TOCYJAPCTBEHHOH perucrpa-
nuuu [3].

CormacHo cr. 73 3akoHa YKpauHbI
«O HOTapuare» HOTApUYC MO MECTYy Ha-
XOXKICHHSA JKWIOTO JO0Ma, KBapTHPBI,
Jla4yu, CazoBOTO JOMa, rapaika, Ipyroro
HEJBHKUMOTO UMYILECTBA MM 110 MECTY
PacIONIOKEHNS 3eMEITBHOTO YUacTKa, FITH
10 MECTOHAXOXJICHHIO OJHOM M3 CTOPOH
CHEJKM HAaKIaIbIBAIOT 3alpeT WX OT-
YYXKJICHHS: TI0 COOOIICHUIO YUPEIKICHUS
0aHKa, TPEANpPUATHS WIM OpraHu3aliu
0 BblIAYe IpakAaHMUHY 3aiimMa (Kpegura)
Ha CTPOUTEIILCTBO, KAIIUTAJIbHBIN PEMOHT
WM TIOKYTIKY JKWJIOTO JoMa (KBapTHPHI);
1o OOpaleHUI0 OpraHa ONEKH M IoIie-
YUTEIbCTBA C LIEJIBIO 3aLIUTHI JTMYHBIX U
MMYIIECTBCHHBIX MpPaB U HHTEPECOB pe-
OCHKa, KOTOPBI MUMEET MPaBO COOCTBEH-
HOCTH WJIM TIPOJKHUBAET B JKUJIOM JIOME,
KBapTUpE, IPyroM IOMENIeHUH, Ha OT-
qyXJICHHE KOTOPOTO HaKJIaJbIBAaeTCs 3a-
MIPEeT; TPH YJOCTOBEPEHHH JO0TOBOpa TI0-
’KU3HEHHOTO COAEPXKAHUS; IPU YAOCTOBE-
PEHHUHM JIOTOBOpa O 3aJI0re )KUIJIOro JI0Ma,
KBapTUPBI, 14, CaJI0BOTO J0Ma, Tapaxa,
3€MEeJIBHOIO y4acTKa, JPyroro HeABMKH-
MOT'0 HMMYIIECTBA; [0 COOOIIEHUIO UITOTe-
KOZIepKaTelisi; BO BCEX APYTUX Cilydasx,
MIPEAYyCMOTPEHHBIX 3aKOHOM [3].

[Ipuxazom MuHnucTepcTBa HOCTULUU
Vikpanusr «O6 yrtBepkaennu llopsaka
COBEpIICHUSI HOTAapUAIbHBIX JEHCTBHUI
HOTapuycamMu YKpawHbeD» oT 22.02.2012
Ne 296/5 Tarke TpexyCMOTPEHBI OCHO-

BaHUS HAJIOKCHUS 3alpeTa OTYYKIACHHs
UMYIIECTBA, U OHH OoJiee pPacCIIMPEHBbI,
YeM Te, YTO YKa3aHbl B 3aKOHE YKpauHbI
«O HoTapuarey, OHAKO IIEPEYCHb OCHO-
BaHUH TakxKe SBJSETCS HEUCUEPIIAEMbBIM.

Tak, cormacHo ¢ m. 2.1. yKa3aHHOTO
TIpukasa 3anper OT4yKACHHUS UMYILECTBA
HAaKJIa[bIBACTCS:

— 110 COOOIICHUIO YUPEKICHUsI OaHKa,
HPEINPUATHS WK OPraHU3aI[|1 O BbIIa4ye
rpak/JlaHUHY 3aiiMa (KpeauTa) Ha CTpOu-
TENICTBO, KAITUTAJILHBIH PEMOHT MM HO-
KYIIKY JKHJIOTO JoMa (KBapTUPBI);

— IpH YIOCTOBEPEHHHU JIOTOBOpa 3a-
nora (MIOTEKH) KHUIIOTO J0Ma, KBapTHPHI,
Jla4u, CaJloBOIrO JIOMa, rapaxka, 3eMellb-
HOTO y4acTKa, Jpyroro HEABHXUMO-
ro HMMYIIECTBA, HMMYILECTBCHHBIX IpaB
Ha HEABW)KMMOE HMYIICCTBO, a TaKKe
TPAHCIIOPTHOTO CPEJCTBA, MOIEKAIIETO
TOCYAapCTBEHHON PErUCTPALMH, WU TPH
YIOCTOBEPCHUH JIOTOBOPA O BHECCHHH U3~
MEHEHHT OTHOCHTEIILHO MPEIMETa 3aJ10Ta
(MIIOTEKH), €CITH 3TO MPEyCMOTPEHO 10-
rOBOPOM,;

— 10 OOpAICHHIO OpraHa ONEeKH |
MONEYUTENILCTBA C IEIbI0 3aLUThl JTHY-
HBIX M UMYLIECTBEHHBIX IIPaB M MHTEpE-
coB pebeHKa, KOTOPbIit UMeeT MPaBo coo-
CTBEHHOCTH WJIM TPOXXUBACT B HKUJIOM
JIOM€, KBapTUPE, APYTOM IIOMEIICHHUH, Ha
OTYY)K/ICHHE KOTOPOTO HAaKJIa/IbIBACTCs
3aIperT;

— MpU yIOCTOBEPECHHHU IOTOBOpPA MO-
YKU3HEHHOTO coziepkanust (yxoma);

— 10 COOOIIEHUIO HITIOTEKOIePIKATEIS;

— IIPU BbIJIa4€ CBUJICTEIILCTBA O [IPaBe
Ha HACJEACTBO HA HEIBM)KUMOE MMYIIe-
CTBO HaclleJHUKaM (U3MYECKOro JIHLa,
OOBSIBICHHOTO yMepIIuM (CPOKOM Ha
TISATH JIET);

— IpH TOJY4YEHHH COOOIICHUS O
CMEPTH OJHOTO U3 CYIPYIOB, KOTOpbIC
NPY KNA3HU COCTABHJIM 001IIee 3aBelaHie
CYIIPYTOB;

— NpH YAOCTOBEPCHUH HACICICTBCH-
HOTO JIOTOBOPA;

— BO BCEX JPYIHX Cilyyasx, Ipemnyc-
MOTPEHHBIX 3aKOHOM [4].

Wrak, Ha OCHOBaHMM YKa3aHHOTIO,
CYMTaeM HEOOXOJMMBIM BHECTH HM3MEHe-
Hus B 3akoH Ykpaunsl «O HOTapuare» u
NpeIycMOTpeTh 0ojiee LIMPOKHH Iepe-
YEeHb OCHOBAHUM JISl COBEPILICHHS JTAaHHO-
TO HOTAPHUAJILHOTO NTPOU3BOJCTBA.

CrnemoBarenbHO, HOTApUYC  OCY-
IICCTBIISCT HAJIOKCHUE 3ampera Ha OT-
Yy)KJACHUE HEIBIKMMOIO HMYIICCTBA M

TPAHCIOPTHBIX CPEACTB, MOJICKAIIUX
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rOCYAapCTBEHHON pErucTpainuy, OJHAKO
maBa 10 3akoHa Ykpaunsl «O HOTapu-
are» HaspiBaercst «Hanoxenue 3ampera
OTYYKJCHUS HEABM)KUMOTO HUMYILECTBAY,
YTO MOJJICKUT UCIIpaBieHuto. [Ipeara-
eM yka3arth BepHO: «Hanoxenue 3anpera
OTYY)KACHUSI HEJIBIDKUMOTO HMYIIECTBA
W TPAHCHOPTHBIX CPENICTB, MOIEKAIINX
TOCYAapCTBEHHON PErHCTPALII.

B coorserctBun co cr. 744 I'pax-
JTAHCKOTO Kojiekca YkpanHsl (nanee — ['K
YKpauHbl) NPEIMETOM J0TrOBOpa MOXKHU3-
HEHHOIO Coziep)KaHus (yXo[a) MOXKeT
ObITh HE TOJIBKO HEABMXKUMOE HMYILe-
CTBO, HO M JIBIJKMMOE, HMEIOIIee 3Ha-
YUTEJbHYIO IIEHHOCTh, TO €CTh TaKUM
HMMYILECTBOM MOTYT OBITh BELIM 3HAYH-
TEJILHOH CTOMMOCTH, KOTOpas HE YMEHb-
maetcs co BpeMeHeM [5] (Hampumep, aH-
THUKBapHBIE BEIM, TIPOU3BEICHNUS HCKYC-
CTBA, KyJIBTYPHBIC LIEHHOCTHU, JPAroleH-
HOCTH, KOJUICKIIMH M3 II€PEUHCIICHHBIX
IIpeIMETOB, 00OPYOBaHYs, 1aH, LICHHbIC
Oymaru, HemarepuallbHble aKTHUBBI, B TOM
yucIie 00BEKTHI IPaBa HHTEIUICKTYAJIbHOH
cobctBeHHOCTN) [2, ¢. 767]. Kpome Toro,
IIPU  yIOCTOBEPEHUU JOTOBOpA IOXHU3-
HEHHOT'O COACPKAHHSA C OTUYK/ICHUS JABU-
JKMMOTO HMYILECTBA HOTapHyC JOJDKEH
COBEPILIHUTH COOTBETCTBYIOLINE JeHCTBUS,
HaINpaBJICHHbIC HA YCTAaHOBJICHHE oOpe-
MEHEHHUSI B OTHOIICHHWH TAaKOTO HMYIIe-
CTBa, ¥ BHECTH JaHHBIE B [ocymapcTBeH-
HBII peecTp OOpEMEHEHHH JBHKHMOTO
MMyIIeCTBa B COOTBETCTBUM ¢ VHCTpYyK-
el o nopsaake BeaeHus locynapcrBeH-
HOTO peecTpa 0OPEMEHEHUH JIBHKMMOIO
MMYILECTBA U 3aII0JIHEHUS 3asBICHUMH, yT-
BepkaeHHoi [lpukasom MunuctepcTBa
octuun Ykpaussl oT 29 utomns 2004 Ne
73/5 [6]. Takum obpazom, ciemyer Moi-
nepxxarb MHeHue ydeHoro C.5. @ypcsr,
KOTOpast CYUTALT, 4TO yKa3aHHBIM [lopsin-
KOM HE YYTEeHBI YKa3aHHbIE HOPMBI MaTe-
pHanbpHOTO Tpasa [2, ¢. 767].

VYuenpnit C.SI. ®ypca Bblgenser
CyOBEKTOB M JIOKyMEHTBI, MO 3asIBJICHHIO
1 Ha OCHOBAHMU KOTOPBIX COBEpILAETCS
JJAHHOE HOTapHaJbHOE IPOM3BOJCTBO, a
HUMEHHO:

1) cyn — Ha OCHOBaHMHU OMpPEIETICHUS
coracHo cT. 153 ['paxmanckoro mporec-
CyaJIbHOTO KoJieKca YKpauHbI (majee —
I'TIK Vkpaunsr);

2) cIEeACTBEHHBIC OPTaHBI — HA OCHO-
BAaHUHW TIOCTAHOBJICHHUS B COOTBETCTBUH
co cr. 126 VYroiaoBHOro mnpoueccyaib-
HOTO Kozjekca YkpamHusl (mamee — YIIK
YKpauHsl);
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3) rocyaapcTBEHHbIE MCHOJIHUTEIH —
Ha OCHOBAaHHMH IOCTAHOBJECHHS COIVIACHO
ct. 55 3akona Ykpauubl «O0 HCIOIHU-
TEIILHOM IIPOU3BOJICTBE;

4) yupexaeHus 0aHka, MPEANPUATHS
WIA OpraHU3allid — HAa OCHOBAHUH CO-
OOIIEHNUSI O COBEPIICHUU ONPEIEeICHHBIX
CIEJIOK;

5) UIoTeKojepKaTesb — Ha OCHOBA-
HUU COOOIICHUS;

6) npyrve 3aMHTepECOBAHHBIC JIAIA —
Ha OCHOBAHMM YCTHBIX U ITHCbMEHHBIX 3a-
SIBJICHUH [2, ¢. 767].

CornacHo noamyHktam 3.1-3.3 m. 3
1. 15 pazna. Il Tlopsaka coBepiieHust HOTa-
pUaNbHBIX ACWCTBUI HOTapuycaMu YKpa-
MHbI HAJIO)KCHNUS 3aIIPeTa Ha OTYYXKJICHUE
HEJIBIKMMOTO UMYIIIECTBA IPOU3BOAUTCS
IyTEM COBEPLICHUS YIOCTOBEPAIOLICH
HAIMUCH HOTApHyca Ha COOOIIeHNN OaH-
Ka, MPEINPHUATHS NI OPTaHU3aAIHHA O BBI-
Jade 3aiima (KpeanTa) Ha CTPOUTENBCTBO,
KaUTaJIbHBIH PEMOHT WJIM TOKYTKY K-
JI0ro JIoMa, KBapTupsl. OIUH 3K3eMILISP
YBEJIOMJICHUS C HAJIHMChIO HOTapuyca o
HaJIOKCHUH 3aIpeTa Ha OTYYXKJICHUE UMY-
LIECTBA BBLAACTCS MPEACTABUTENIO COOT-
BETCTBYIOLIEr0 OaHKa, MPEANPHATHS HIH
OpraHMU3alliy, BBIIABIINM 3aeM (KpeauT),
a BTOPOH OCTaeTcsl B JieflaX HOTapHyca.
Hanoxenune 3ampera Ha OTUyXJICHHE IIO
HACJIEACTBEHHOMY JIOTOBOPY, IOTOBOPY
MTOXKM3HEHHOTO CcoepkaHus (yxona), 3a-
mora (WIOTEKH), a TaKkKe IPHU BbLIAYE
CBHJICTEIILCTBA O ITPaBE Ha HACIIEACTBO Ha
HEJBIKHUMOE HMYILIECTBO HACJIEIHUKAM
(u3HgecKoro JuIa, 0ObSIBICHHOIO yMep-
LIAM, TPOU3BOJIUTCS MyTEM COBEPIICHHS
YIOCTOBEPSIIOLICH HAAMMCH HA BCEX OK-
3eMILIIPaX JI0r0BOpa MM CBUJIETEIILCTBA
o mpaBe Ha HacneAcTso [4]. Utak, mops-
JIOK COBEpPIICHHUS yIOCTOBEPSIONIEH Haj-
MTUCH O HAJIOKCHNH 3aIpeTa OTINIAeTCs B
3aBHCHUMOCTH OT OCHOBAHHMH COBEPIICHUS
JTAHHOTO HOTAPUAILHOTO JEHCTBHS.

B coorBerctBum ¢ m. m. 4.1— 4.2.
n. 4 Tlpukaza MuHHCTEpCTBA HOCTHLIUH
Vkpaunsl «O0 yrtBepkaenun Ilopsiaka
COBEPILICHUSI HOTAPUAIIBHBIX JEHCTBUH
HOoTapuycaMu Ykpauss» or 22.02.2012
Ne 296/5 nanoxenus 3ampera Ha OTUYXK-
JICHHE HMMYIIECTBA PErMCTPUPYETCS HO-
tTapuycamu B Peectpe s peructpanuu
HOTapHUaJIbHBIX AeicTBUil U Peectpe mis
PETHCTPAILNH 3aIPETOB OTUY)KICHUS He-
JIBIDKUMOTO W JIBIDKUMOTO HMYIIECTBA,
apecToB, HAJIOXKEHHBIX Ha WMYIIECTBO
CylamH, CJEJCTBEHHBIMH OpraHaMH |
perucTpanuy CHATHS TaKUX 3alpeToB U

apectoB. O HaJIOKEHHBIX 3alpeTax Ha OT-
qy’K/ICHUE JleNlaeTcs 3anuch B AnaBuT-
HOW KHHTe yueTa PEerucTpally 3alpeToB
OTUY’)KICHUSI HEJBIKUMOTO U JIBHSKHUMO-
ro MMYIIECTBA, a TaKXK€ apecToB, HAJO-
JKCHHBIX Ha TaKO€ HMYIIECTBO CyIaMH,
CIIEACTBCHHBIMH OpPraHaMH M PErucTpa-
IUH CHATHUSI TAaKUX 3alpeTOB M apecTOB.
Hanoxxenusle 3ampeTsl Ha OTUYKICHUE
JKHJIOTO JI0OMa, KBapTHPHI, Ja4d, CaJI0BO-
ro JoMa, rapaxa, 3eMeIbHOTO yJacTka,
JIPyTroro HEABMKMMOTIO HMMYIIECTBA U
HMMYIIECTBEHHBIX IIPaB HA HEJIBUKUMOCTh
MOJUIeXaT 00sA3aTeIbHON PEerucTpanyuu B
TocynapcTBeHHOM peecTpe BEIIHBIX MpaB
Ha HEJIBUKMMOE UMYILECTBO [4].

Taxoke crnemyeT pacCMOTpETh MHEHHE
YUEHBIX-IOPUCTOB O BBIJCNCHUU CTaauil
COBEPIICHNSI JAHHOTO HOTapHAIBLHOTO
JIEHCTBUSL.

Tak, yuensie-topuctel M.M. JlsxoBr4
n 0.M. FOpkeBuu npou3BOACTBO 10 CO-
BEPIICHUIO MCCIEAYeMOro HOTapHallbHO-
ro JIeHCTBUS YCIOBHO PA3JEIsAIOT Ha JBE
cTaguu: 1) COOCTBEHHO COBEpIICHHE HO-
TapUaJIbHOTO AeHCTBYS; 2) BHECCHUE CBE-
JIEHUH O COBEpIIEHHOM HOTapUallbHOM
neiicTBuM B ENUHBIN peecTp 3anpeToB OT-
4yK/IeHUSI OOBEKTOB HEABMKUMOTO UMY-
mectBa (¢ 2013 roga — B ['ocymapcTsen-
HBII PEeCTp BEUIHBIX NPaB HA HEIBIKHU-
MO€ MMyIIecTBO) min [ocyrapcTBeHHOTO
peectpa 0OpeMEHEHHH TBIKUMOTO HMY-
mecTBa [7].

Bonee mmpoko W eTamM3MpPOBAHO
PacKpBIBAaET BONPOCHI CTAAUM HaJIOXkKe-
HUSl 3alpeTa Ha OTUYXJICHUE UMYIIEeCTBa
yuenslii C.51. @ypca. YueHblil BbACTSET
CIIEAYIOIUE CTAIUU:

1. Cragust OTKpPBITUA JAHHOTO HOTa-
pHATBHOTO MPOU3BOACTBA, KOTOpPasi CBO-
IUTCA K TIOJyYSHHUIO HOTAPHYCOM OIIpe-
JIJICHHBIX CBEICHHUH, KOTOPHIE SBIISIOTCS
OCHOBAHHWEM JJIsl HAIOXKEHUS 3apeTa;

2. Cragus MOArOTOBKH, UTO COCTABIIS-
€T KOMIUICKC ITPOLECCYyalbHbIX ACHCTBUI
HOTapuyca, KOTOpBIE CBOASATCS K IPOBEp-
Ke:

1) npUHAIIEKHOCTH JJAHHOTO BOIIPO-
ca K KOMIIETEHI[MM HOTapuyca C y4eToM
MeCTa COBEPLIEHUS] HOTAPHAIBbHOIO AeH-
cTBUs (comtacHO cT. 73 3akoHa YKpauHbI
«O HOTapuare»);

2) OCHOBaHUIl I COBEPIICHUS yKa-
3aHHOTO HOTapHAIBHOTO ACHCTBHS;

3) cyOBEKTHOTO COCTaBa JIHII, UMEIO-
IUX MIPaBO Ha MOjady 3asBICHHS O CO-
BEPLICHNH YKA3aHHOTO HOTapHaIbHOTO
JIEHCTBUS, YCTAaHOBICHUSI WX JHYHOCTH,

MOJIHOMOYMH, NpOBEpKa NpaBo— M Jee-
CITOCOOHOCTH;

4) IOKYMEHTOB, IOATBEPIKAAIONIINX
OCHOBAHUS COBEPIICHUS YKa3aHHOIO HO-
TapualbHOTO ACUCTBUS;

3. Cramusi HEMOCPEICTBEHHOTO CO-
BEPILCHHUS J]TAHHOTO HOTApHAJIBLHOTO IPO-
H3BOJICTBA!

1) mpoBepka TMPaBUILHOCTH YILIATHI
rOCY/ApPCTBEHHON MMOILIMHBI, IUIATHl U
Pacxo/IoB 3a BHECCHHE CBEICHHI B JJIEK-
TPOHHBIE PEECTPBI;

2) HemnocpencTBeHHOE odopMIIeHHE
HOTApHYyCOM HaJIOXKEHUs 3alpeTa.

Tak, HerocpeACTBEHHOE 0opMIIeHHE
HOTApUYCOM HAJIOXKEHHs 3ampera ocy-
IIECTBIIACTCS MyTEM COBEPIICHHUsS HOTa-
pHYCOM HAJIIIMCH O HAJIOXKEHUH 3arpera
(popmsar 76-80 TIpaBui BeeHUsE HOTAPH-
AIBHOTO JIENIONIPOM3BOICTBA, YTBEPKACH-
HbIX [Ipuka3zoMm MHHHCTEPCTBA FOCTHIIUH
Vkpauns! ot 22.12.2010 Ne 3253/5 [8]):

— Ha cooOmeHnn OaHKa, IPYyroro
IOPU/IMYECKOT0 JIMLA O BblJaue 3aiima
(KkpenuTa) Ha CTPOMTEIBCTBO, KAIMTAIIb-
HBIIl PEMOHT WJIM TTOKYIIKY JKHMJIOTO JI0Ma,
KBapTUPBI;

— Ha BCEX 9K3EMIULIpax JIOTOBOPOB:
HACJIE/ICTBEHHOTO JIOTOBOpa, JI0r0BOpa
MOKU3HEHHOTO cofepkanus (yxona), 3a-
mora (WIIOTEKH) XHWJIOTO JO0Ma, 3/IaHUS,
ycansObl, KBapTHPHI, Ja4d, CagoBOTO
JIoMa, rapaka, 3eMeJIbHOTO YJacTKa (MMy-
IIICCTBEHHBIX MPaB HA HEIBHKHMOC UMY-
IIIECTBO) U TPAHCIIOPTHOTO CPEJICTBA, UTO
MOJUISKUT TOCYJAPCTBEHHON perucrpa-
LI, & TAKKe HAa CBUJETEILCTBE O IpaBe
Ha HACJIE/ICTBO HACJIETHUKAM (PH3HYECKO-
TO JMIa, 0OBSBICHHOTO YMEPLINM;

— Ha 9K3eMIULIpE MOJaHHOTO HOTapH-
yCy 3aBelaHusl PU NOJIyYeHHH cool1Ie-
HHS O CMEPTH JIMLA, KOTOPOE P YKU3HH
COCTaBWJIO O0IIee 3aBEIIaHNe CYIPYTOB;

3) peructparnus HaJOXKCHUS 3ampe-
Ta Ha OTYYXKJECHHE, YTO OCYIIECTBIIETCS
B peecTpax Ha OyMa)XHBIX W DJIEKTPOH-
HBIX HOCHTENsIX U AIaBUTHONH KHHIE
(cormacuo 1. 1. 4.1 m. 4 m. 15 Ilopsaka
COBEPILICHUS HOTAPUAIIBHBIX JCHCTBUI
HOTapuycaMu YKpauHbl, YTBEpPKICHHO-
ro Ilpukazom MunHHcTEepCcTBAa IOCTULIUU
VYipaunsl ot 22.02.2012 Ne 296/5 [4]):

— B peecTpe AJsi PeruCTpaly HOTa-
pHATBHBIX AeHcTBUH (OyMakKHBIH HOCH-
TeNb);

— B peecTpe AJISI peTUCTPANNH 3arpe-
TOB OTYYIK/ICHHUS HEJBHKUMOTO U JIBHKHU-
MOTO HUMYIIECTBa, a TaK)Ke apecToB, Ha-
JIO)KEHHBIX Ha TaKO€ MMYIIECTBO CyJaMH,
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CJIC/ICTBEHHBIMUA OpPraHaMHM M perucrpa-
MM CHATHS TAaKUX 3alPETOB M apecTOB
(OyMasKHBIIT HOCHUTEITB);

— B AndaBuTHOW KHUTE y4era pe-
THCTPALMM  3alpeTOB OTYYXKJICHUS He-
JBIKMMOTO U JBH)KUMOTO HMYIIECTBA,
a TaKKe apecTOB, HAJIOKCHHBIX HAa TaKOe
HMMYIIECTBO Cy[JaMH, CIICICTBEHHBEIMH Op-
TaHaMHU ¥ PETHCTPALK CHATHS TaKUX 3a-
IIPETOB M apECTOB;

— B [ocynapcTBeHHOM peecTpe Belll-
HBIX IIPaB Ha HEIBHKMMOE HMMYILECTBO
(cornaco Ilopsaky rocyaapcTBEHHON
pErucTpany 1paB Ha HEABMKUMOE UMY-
IIECTBO M MX OTATOIIECHUH, YTBEPKICHHO-
My mnocranosinenuem KaOunera MuHnu-
cTpoB Ykpaunsl o1 17 oktsi6ps 2013 rona

Ne 868 [9]);
— B locymapcTBeHHOM peecTpe 00-
peMeHeHI/Iﬁ JBHXKHUMOTO UMYyHICCTBa

(cormacuo Ilopsaxy Benmenmst [ocymap-
CTBEHHOTO peecTpa OOpeMeHEHWH JBU-
JKIMOTO HWMYIIECTBA, YTBEPKICHHOMY
nocraHoBieHneM KaGunera MUHHCTpPOB
Vkpaunsl ot 5 utons 2004 Ne 830 [10])
[2,c.767-771].

Hanoxenue 3ampera Ha OTUYXICHUE
HMMYIIECTBA [IPU MOITYyUYSHUU COOOIICHHS O
CMEpTH JIUIA, KOTOPOE MPH JKU3HH COCTa-
BIJIO O0IIee 3aBelaHne CyIIPYTroOB, COBEp-
IIAeTCSI HOTAPUYCOM, KOTOPBIM 3aBEICHO
HACJIEJICTBEHHOE JIEJI0, Ha DK3eMIUTIpe
MIOAHHOTO HOTAPUYCY 3aBEHIaHMs, O YeM
HaIpaBJsIeTCsl yBEIOMIICHHE HOTapHYCY,
KOTOPBIH ynocToBepu 3aBemianue. OxHa-
ko A.B. KopoTrok cuurtaer, 4Tto ykazaHHOE
BBI3bIBACT HEKOTOPBIC 3aMEUYaHNs, B 4aCT-
HOCTH, B Cllydae He IpPe0CTaBIeHHs HO-
Tapuycy 3K3eMIUIIpa OOLIero 3aBelaHus
HAJIOXKEHUE 3alpeTa Ha OTUY)KICHUE UMY-
[[eCTBa HEBO3MOXKHO, XOTSI OKa3bIBACTCSI
HEOOXOIMMBIM JIIsl O0ecCIeueHus Haj-
JISIKAIETO HCTIONHEHUSI BOJIHM yMEpIIEro
3aBeniaresns. Tak, y4eHBbIH CUMTAET, 4YTO
nenecoo0pazHo ObUIO ObI MPEOCTABUTH
BO3MOXKHOCTh HOTapUyCy HaKJIaJbIBaTh
3ampeT Ha OTYYX/IeHHE NMYIIecTBa B Ta-
KOM ciydae u 0Oe3 NpeqoCTaBlIeHUsT eMy
3K3eMIUIIpa 3aBelanus [1], ¢ ueM Helb-
351 HE COIVIACHTHCSI, TIOCKOJIBKY 3TO OyneT
Ccroco0CTBOBATh YHPOIICHUIO YKa3aHHO-
T0 HOTapPHUAIbHOTO MPOU3BOICTRA.

Takum 00pa3zoM, clienyeT OTMETHTb,
YTO HOTAPHYCHl OCYIIECTBIAIOT HCIIOJ-
HEHHe ompeaeneHus cyna o6 obecrede-
HUM HUCKa IyTeM HAJIOXKEHUs 3ampera Ha
OTUY)KICHUE HEJBIDKMMOTO HMMYIIECTBA,
IIPY 9TOM 00pamarhCst K rocyapcTBEHHO-
MY UCIIOJTHHUTEITIO He TpeOyeTcsl.

JIMCKyCCHOHHBIM  OCTa€TCsl  BOIPOC
YKa3aHHUs B OIIPENENICHUH Cyja HeoOXo-
JUMOCTH HCIIOJHEHUS JIAHHOTO cyrneO-
HOro peleHus Horapuycom. Cunraem,
YTO CyJaM HEOOXOAMMO B OIPE/ICIICHUH
yKa3bIBaTh UCIIOJHEHUE JAaHHOTO OIpese-
JICHUsI He B TOPSAIKE, MPELyCMOTPEHHOM
3aKOHOJIATENILCTBOM YKPaWHBI, WX B TO-
psiKe WCHONHEHHs CyAeOHBIX peIleHHH,
a YKasbplBaTh HCIIOJIHEHHE OIpe/IeIICHHS
0 HAJOXKEHHUs 3ampera 00 OTUYKICHUH
MMYIIIECTBA HOTAPUYCOM.

IlonnepxuBaeM MHEHHE YYEHBIX,
KOTOpBIE BHUIAT HEOOXOAMMOCTh CIEIH-
aJIbHOTO pa3pelleHts BOIpoca O BO3MOXK-
HOCTH HAJIOKEHUS JIBYX 3alIPETOB OTUYXK-
JICHUSI UMYILECTBA, KOTOPbIE MOTYT OTJIH-
YaThCSl MOMEHTOM HX COBEPIIEHHS, OCHO-
BaHMSAMH U cpoKaM. Tak, 3ampeT oTayxe-
HUSI HEJIBIDKUMOTO MMYIIIECTBA, KOTOPBIH
CTaJ CIEJCTBHEM 3aK/IIOUCHHOHN CHEJNIKH,
HE MOXKET CTaTh OCHOBAHHMEM JUISI OTKa3a
B PETUCTpANNU AOTIOJIHUTEILHOTO 3ampe-
Ta OTYY)KICHHUS MMYILECTBA, HAIPUMED,
€CIIM TaKOW 3arper HeoOXoxuM Uit obe-
CIIEYEeHHUs] MCKa HAa OCHOBAaHHM COOTBET-
CTByIOLIEro omnpeneneHus cyaa (cr. 153
I'TIK Vkpaunsr) [2, c. 772]. Beab u ocHo-
BaHMS M JjaTa CHATHSA JAHHBIX 3alpEeTOB
HOTApUyCOM TOXE BEpOSTHO OyIer OT-
JIYAThCs], TeM 0ojiee HOTapHualIbHOE Jei-
CTBHE TI0 CHATHIO 3alIPETOB MOXKET OBITH
CZIeJTaHO M Pa3HBIMU HOTApHyCaMHU.

BeiBoabl. HorapuanbHbie
BOJICTBO TI0 HAJIOKECHHUIO 3alpeTa Ha OT-
4yyKJIEHHE HMYIIECTBA SIBISETCS OYEHb
Ba)KHBIM HOTAPUAJIbHBIM IIPOU3BOZICTBOM,
OJJHAKO OTJIEJIbHbIE ACHEKThI JaHHOTO BO-
Ipoca SIBISIFOTCS JUCKYCCUOHHBIMU CPEH
YU€HBIX B TEOPUH HOTApUAIBHOTO IPO-
ecca.

ABTOpOM CTaTbU MPOAHATNZUPOBAHBI
MOHATHSA, OCHOBaHHMS, CTaJWM HOTapH-
QIBHOTO TPOM3BOJICTBA IO HAJIOKEHHIO
3ampera Ha OTUY)KICHHE WMYIIECTBa.
Taxke paccMOTPEHO CYyOBEKTOB U JIOKY-
MEHTBI, 110 3asBJICHUIO W Ha OCHOBAaHUH
KOTOPBIX COBEPINAETCS JAaHHOE HOTapH-
aJIbHOE TIPOU3BOJICTBO.

Ha ocHoBaHuM BeIlIEyKa3aHHOTO CUM-
TaeM HeOOXOAMMbIM BHECTH U3MEHEHHUS B
3akoH Ykpaunsl «O HOTapuaTe» H mpel-
YCMOTpETh 0oJee INMPOKUH IepedeHb
OCHOBAHUH U COBEPIICHUS JAHHOTO
HOTapHaIbHOTO Tpomn3BoacTBa. OxHAKO
CIIEyeT y4eCTh W HencuepnaeMsblii mepe-
YeHb OCHOBAaHUH, yka3aHHBIX B [lopske
COBEpIICHUS HOTApUAJIBHBIX JACHCTBUI
HOTapuUycaMH YKpawWHBI, yTBEp)KICH-
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HoM [Ipuka3om MuHHCTEpCTBA IOCTHLIUU
Vkpaunst ot 22.02.2012 Ne 296/5.

Horapuyc ocyriecTBisieT HaJOKeHHEe
3ampera Ha OTYYXJCHHE HEIBHKUMOIO
HMYIIECTBA W JBIDKUMOTO HMMYIIECTBA,
omHako TmaBa 10 3akoHa YkpamHbl «O
HOoTapuare» HasbiBaeTcsi «Hanokenue
3anpeTa OTYYXICHUS HEABIKUMOTO UMY~
LIECTBAY, YTO MOIJISIKUT UCTIPABICHUIO.

CunrtaeM, 4TO CylamM HEOOXOJMMO B
OTIpEICTICHUN O HAJOXKEHMs 3ampera Ha
OTYY)KJCHUE HMMYIIEeCTBa YKa3bIBaTh HC-
[OJIHEHUE JAHHOTO OIPEICICHUs] HOTa-
puycom.

TonnepxuBaeM MHEHHE Y4YEHbIX,
KOTOpbIE BUAAT HEOOXOAUMOCTH CIIEIH-
AIBHOTO PAa3pellieHUs] BOMPOCa O BO3-
MOKHOCTH HAJIOXKEHUS JBYyX 3allpPeTOB
OTYYXJICHUS IMYIIECTBA, KOTOPhIC MOTYT
OTIMYAaThCS MOMEHTOM WX COBEPIICHHUS,
OCHOBaHWSIMH U cpokamu. [t peanm3a-
UM yKa3aHHOTO CIIEAYeT BHECTH COOT-
BETCTBYIOIIME W3MEHEHHs B HOTapHallb-
HOE 3aKOHO/IaTeIbCTBO YKPAMHEL.
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3APYBEXHBIN ONBIT NPEAYIPEXJIEHUSA
KOPBICTHBIX IPECTYILJIEHU
HECOBEPHIEHHOJIETHUX

Exarepuna ITABJIMIIINH,
couckarens Kadeapbl KPUMHHOJIOTHH M YTOJIOBHO-UCIIONHUTEIBHOTO MPaBa
HanuonansHoro ropuandeckoro ynupepcurera umenu SIpocinasa Mynporo

Summary

In an article based on thesis of need for a systematic approach for prevention of
mercenary juvenile delinquency in Ukraine, a brief analysis of work in this area to other
countries under conditions of globalization processes. The attention is focused on key
aspects and areas of preventive work in countries such as Great Britain, France, Germany,
Italy and others. Based on international experience of preventive work with minors is
analyzed law enforcement in this area, considering experience of these countries most
acceptable for Ukraine.

Key words: crime, juvenile delinquency, prevention, international experience,
youth crime, mercenary crime, public.

AHHOTAIUSA

B crarbe, ucxozns u3 te3uca 0 HEOOXOAUMOCTH CUCTEMHOT'O MOIX0/1A K ITPELyIpesK-
JICHUIO U TIPOQUIIAKTUKES KOPHICTHOM IPECTYITHOCTH HECOBEPILICHHOJIETHUX B YKpanuHe,
MIPOBOANTCS KPAaTKUH aHANN3 paboThl B 9TOM HAIPABIEHUH JPYTUX CTPAH B YCIOBHSIX
[100aTM3aMOHHBIX MIPOLECCOB. AKIIEHTUPYETCsl BHUMAHUE Ha KIIFOYEBBIX ACIEKTaX U
HAIPaBJICHUAX NPOQUIAKTHUECKOH paboThl B TaKUMX CTpaHaX, Kak BenmkxoOpuranus,
Opannns, 'epmanns, Utamus u ap. Ha ocHoBanmn 3apy0OeskHOTO OIBbITa MPO(HITaKTH-
4ecKoil pabOThl ¢ HECOBEPLICHHOJIETHUMH aHAM3UPYETCs AEATENbHOCTh IIPAaBOOXpa-
HHUTEJILHBIX OPTraHOB B 3TOM HAIPaBJICHUHU, CUMTAs OIBIT Ha3BaHHBIX CTPaH Hauboiee

TIPUCMIIEMBIM JIJTA YKpaI/IHI)I.

KitroueBble ci10Ba: NpecTyNHOCTb, MPECTYITHOCTh HECOBEPIICHHOIETHUX, IpPel-
yIpexJIeHue, 3apyOe:KHbIN OIbIT, MOJIOJCHKHAS IIPECTYITHOCTb, KOPBICTHBIE IPECTYILIC-

HHUSI, OOIIECTBEHHOCTb.

I IOCTaHOBKa npobuembl. Hc-
cnenosanus B cepe cpaBHH-

TEIbHOW KPHUMHHOJIOTHH CTaHOBSTCS
0COOCHHO aKTyalbHBIMHU, 10O (heHOMEH
MPECTYITHOCTH, B TOM YHCJI€ U KOPBICT-
HOW TPECTYINHOCTH HECOBEPLICHHOJET-
HHUX, BCE JaJiee BBIXOAMUT 3a Ipeelibl
HAIMOHAJIBHBIX PAMOK M TOCY/IapCTBEH-
HBIX TPaHULl, IPUOOpeTas TPaHCHALNO-
HaJIbHBII XapakTep.

ITpousomenine KapIUHaIbHbIC
IEpEMEHBI B Pa3IM4YHBIX cdepax ykpa-
HHCKOTO oO0mecTBa OKaszadd HeMo-
CPEeICTBEHHOE BIIMSHHE Ha IUHAMHUKY
MPECTYITHOCTH, BBI3BAaB HETaTHBHEIE
W3MEHEHHS B €€ KOJIWYECTBEHHBIX U
Ka4eCTBEHHBIX XapakTepucThkax. Hau-
Gosee OTYETIMBO 3Ta B3aUMOCBSA3b
MIPOSIBMJIACH B MOKA3aTENAX KOPBICTHOM
MIPECTYNHOCTH, KOTOPasi CAMBIM TECHBIM
00pa3oM CBsi3aHa HE TOJILKO C YKOHOMHU-
KOH rocygapcTBa, HO U C COIMAJBHOM,
KyJIbTYpPHOU, MOMUTHUYECKOH chepamu
obmectBa. ConuanabHble U YKOHOMHUYE-
CKHE JeTePMUHAHTHI, TOPOIUBIINE 0CO-
OEHHOCTH COBPEMEHHOU MPECTYIHOCTH,
MOBICKIM 3a COOOH OTpUIATEIbHbIC

Ipolecchl B HPECTYNHOCTH HECOBEp-
meHHosieTHUX. OHa cTaHoBHUTCA Bee 00-
nee nuddepeHIIUPOBAHHOM, CIISIHAIN-
3upyromeiics Ha Haubolee JOXOAHBIX
BUJAX HPECTYNHOW NesATeIbHOCTH, Ta-
KHUX KaK Kpaku, Tpabexu u pa3don, cBs-
3aHHBIE C IPOHUKHOBEHHEM B KUIIHIIE.
Hepenko moapocTKaMM COBEpIIAOTCA
[PECTYNJICHUs, KOTOpble paHee ObLIM
MPUCYIIM B OCHOBHOM B3POCIBIM: TOP-
TOBJI OPYXHEM W HapKOTHKaMH; IpH-
TOHOCOZIEP)KATEIBCTBO U CYTEHEPCTBO;
U3TOTOBJIIGHUE WIH COBIT (hanbLIIMBBIX
JICHET; MOLIIEHHUYECKHe JeHcTBUs ¢ Ba-
JIIOTOH U LIGHHBIMU OyMaramu; TOProBiIst
KpaJeHbIM; BBIMOTaTeNbCcTBO. Bee 10
yKa3bIBaeT Ha yCHJIEHHUE KOPBICTHOM Ha-
IPaBICHHOCTH IIPECTYIHOCTH HECOBEP-
IIEHHOJETHUX U MOBBLIIICHHE €€ Ipo-
(heccnonanm3ma.

AKTyaJqbHOCTHL TeMbl. PasHble
aCIEKThl NMPOPMIAKTUKI U MPELYHPexK-
JICHUs TPECTYINHOCTH HECOBEPIICHHO-
JETHUX, B TOM YHUCIIC KOPBICTHOH, H3-
ydaau KaK YKpaHHCKHE yueHble, TaK
u ydeHble Apyrux crpaH. Cpeaum Hux
MOXHO BBIACIHUTh, HPEXJE BCEro, Ta-
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kux: M.A. benoxons, O.H. Benep-
HukoBa, H.M. Berpos, E.H. I'mayns-
HoBa, B.B. Tonuna, H.H. I'paneuxkas,
C.®. Jlenucos, JI.C. [dy6uak, T.C. XKy-
koBa, C.M. Uumaxkos, T.JI. KansueHko,
M.I. Komomsoxusid, H.H. Kpectos-
ckas, I.I. Momak, A.B. PoctokuHckuii,
E.I1O. lllocTko © np.

B cBs13H ¢ 9THM MBI IPUIIUIN K BBIBO-
Iy, 9TO KPUMHHOJIOTHSI KOHIIEHTPUPOBa-
Ja CBO€ BHHMaHHE Ha MEIKOMacmTad-
HBIX HCCII[IOBAHUSAX M HE COCpPEenoTa-
YHMBaJach Ha UCTOPHUYECKOM, MEKKYJIb-
TYpHOM aHaju3e, KOTOPhIH HEoOX0IuM
JUIS ONpeJIeNICHUs CYIHOCTH (eHoMeHa
MPOTUBOCTOSIHUA OOIIECTBA U MPECTYII-
HOCTU. FIMEHHO B 9TOM BONIPOCE MTOMO-
JKET pa3o0paTbes Hallle HCCIIeJOBaHue.

ILlenbio cTaTbU SABIAETCS MU3ydCHUE
oTBITa 3apyO0eXHBIX CTpaH MO Tpexny-
MIPEKICHUIO KOPBICTHBIX MPECTYTIIICHHI
HECOBEPIICHHOJCTHIUX M TNPUMEHEHHE
JTaHHOTO OTbITa B TIPAaBOBOM cHCTeMe
YKpauHsl.

N3n0:xkeHne 0CHOBHOTO MATEPHAJIA.
Henb3ss He OTMETHTH, YTO Ha CEroA-
HSIIHUI JeHb CTAHOBUTCS AKTYyaJbHBIM
U3y4YCHHE IMOJAXOA0B K aHaJIHu3y OIbITa
MPeAYNpPERKICHUST NPECTYIHOCTH HECO-
BepIIeHHONeTHUX B cTpanax EC, B mep-
BYIO OY€peb YUUTHIBAS TOT MPUHIUIN-
aJBHBIN (DAKT, YTO NPECTYIMHOCTh, B TOM
YUCIIe U MOJIOJIE)KHAS, SIBISICTCS €INHOM
po0ieMoii 11 Bcex cTpaH. Mooaex-
Has TIOJIUTHKA B IIEJIOM HaXOJIUTCS B
LIEHTPE BHUMaHMA MHPOBOT0 cooluie-
crBa. B rocynapcrBax EC wmomonex-
Has MOJHUTUKA CHOCOOCTBYET MOJOABIM
JIOJSM B CTQHOBJICHUHU MX JKU3HEHHOTO
[yTH, & UMEHHO B O0OCCIICYCHUU 3aHs-
TOCTH U obmecTBeHHOro y4yactus. Oco-
Oast ponb B pa3paboTke, oOecredeHUN
U peanu3aliy MOJOACKHOW MONUTHKH
TOCYyapCcTB KOHTHHEHTA MPUHAIICHKUT
EC u Cosery Espomnbl. OcHOBHBIMU
MIPUOPUTETAMH MOJIOICKHON TTONHTHKH
B EBporie sBisirorest: oOpa3oBanue u 3a-
HATOCTh, MOJIOJIC’KHAs paboTa u Hedop-
MaJsibHas y4ye0a, oXpaHa 3/10pOBbs, KH-
1€, colManbHas 3aluTa, CeMelHas 1o-
JUTHKA, KyJIbTYpa U JOCYT, I0BEHAJIbHAas
I0CTULIUS, 000POHA U BOMHCKAS CITyK0a.
W3-3a 3THX OOCTOSATENBCTB OMNBIT TOCY-
napcts EC mo Bompocam npenynpexie-
HUSl IPECTYNHOCTH HECOBEPIIECHHOJET-
HUX SIBIISIETCS OCOOCHHO Ba)KHBIM ST
Vkpannst [5, c. 54]. UmMenHO mosTomy,
C Hamed TOYKH 3peHUs, HEeoOXO0IUMO
paccmotpeTs padoty crpan EC mo mpo-

(wiakTuKe M IPEAYNPEKICHHIO KO-
PBICTHOIl NPECTYIHOCTH HECOBEPIIEH-
HOJICTHHUX.

Takum oOpa3om, B rocymapcrBax-
yieHaX EC MOXHO BBIJEIUTH [Ba BHA
OpeIynpexaAeHNus TNPecTyIIeHuil: co-
WIbHOE M cuTyanunoHHoe. Conuainb-
HOE MpeIyNpexIeHNe JIC)KUT B OCHOBA-
HUU W3MEHEHHS HETAaTUBHUX YCIOBHH
(hopMUpOBaHUS JIMYHOCTH YEJIOBEKa,
0COOEHHO MHKpPOCpEIbl M MHKpPOCO-
nuanpHOi cutyauuu. CuTyallMOHHOE
HPEAyNpexIeHHUe HCXOIUT U3 TOro,
YTO OTAEIbHbIC KATErOPUU MPECTYITHBIX
JIEWCTBUN COBEPIIAIOTCA B CHIIY OIpe-
JICJICHHBIX OOCTOSITEILCTB B ONPE/CIICH-
HOE BpEMs M B ONPEAEICHHBIX MeCTax
[5,c. 55].

AMepuKkaHCKasi KPUMHUHOJOTHS |
NIeSATETBHOCTh TOCYIAapCTBEHHBIX yU-
peXIeHNi W OOIIEeCTBEHHBIX OpTaHu-
3alMil 3TOM CTpaHbl JOCTUIVIM 3HAYU-
TEJIBHBIX YCIIEXOB B c(epe MpOTHBO-
JeHCTBUS MPECTYNHOCTH, U OCOOECHHO
HECOBEPIICHHOJIETHHX. Hanpuwmep,
COITIACHO IOCJIEJIHUX CTaTUCTHYECKUX
naHHbIX OTAena npaBoCyaus Ui HECo-
BEPLICHHOJICTHUX M NPEAYNPEKICHUS
npectynHoctu (OJJDP) Mununcrepcrsa
roctunuu CIIA, B mepuon ¢ 1999 mo
2008 TT. KOJIMYECTBO apecTOB HECOBEP-
MICHHOJIETHUX YMEHBITUIOCH Ha 16%,
a KOJIMYECTBO PACCMOTPEHHBIX CyTaMH
JIeJI ¢ y9acTHEM ITOH KaTeTOpUU JIUIl —
Ha 12%. [lo HameMy MHEHUIO, 3Ta CH-
Tyanust MOXeT ObITh 00BsICHeHa P dek-
TUBHOU cUCTeMOW (DyHKIIMOHUPOBAHHS
NpOTrpaMM MPEAYNPEKICHHUS MPECTYII-
HOCTHU HecOoBeplIeHHONeTHUX. OHHU Aei-
CTBYIOT Ha pa3HBIX YPOBHSX, JETaJIbHO
00yCIIOBJIEHBI, B HUX NMPHHUMAIOT y4a-
CcTHE OOILIECTBEHHbIE M PEIMIHO3HBIC
OpraHW3aliil C AaKTHUBHOW MOJAEpXK-
kol HaceneHus [14, c. 6-7]. Xapaxrep
MPOTUBOCTOSHUSI TIPECTYITHOCTH B pas-
JUYHBIX CTPaHaX AMEPHUKHU JI0OCTATOYHO
pazHooOpaseH, Tak e, Kak pazHooOpas-
Hbl HallUOHAJIBHBIC TPAAMLUN U SKOHO-
MHYECKOE TI0JIOKEHUE IOCYyIapCTB, pac-
MOJIOKEHHBIX B 3TOM peruoHe. Bucokuii
YPOBEHb HKOHOMHYECKOTO  Pa3BUTHS
MO3BOJIMJ TOCYAAPCTBEHHBIM ACATENAM
CIIIA axkTHBHO BHEJIPSITh B MPAKTHKY
HNPOTUBOCTOSIHUS OOIECTBA U MPECTYII-
HOCTH CaMbl€ pa3JIW4YHBIE pPEKOMEHIa-
MU KPEMHUHOJIOTOB [9, ¢. 223-224].

C Hamreil TOYKH 3peHHs BAKHBIM Ha-
[IpaBJICHUEM COBPEMEHHOI FOBEHAIbHOMN
octunnn B CIIIA sBisercst Teopus u
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MIPAKTHKA [IEPEBOCIUTAHUS C IOMOLIBIO
o0muHbl. CTOPOHHMKHM IE€PEBOCIHUTA-
HUSL C TOMOIIBIO OOLIMHBI BBIABUIAIOT
B MOJ/IEPIKKY CBOMX MBICJICH HECKOJIBKO
aprymeHToB. [1o cpaBHEHHIO ¢ TpaUIH-
OHHBIM 3aKJIIOYCHHEM, TePEBOCITUTAHHE
B 00OIIECTBE CTOUT 3HAYUTEIHLHO MEHB-
11e, He YHHYTO)XKAaeT POJCTBEHHBIE CBA3HU
¥ ©MeeT OOJIbINe IMAHCOB MPeIyIpeIuTh
MPOTHBOIPABHOE TOBEJCHHE UMEHHO B
TeX YCJIOBHSIX, TJIe OHO YaIlle BCEro BO3-
HukaeT. IlepeBocnuranue B o0uiecTBe
0a3upyeTcsi Ha HECKOJbKUX TEOPETH-
YECKH M MPAKTHYECKH HCCIESJOBAHHBIX
MPEIONIOKEHUAX: 1) TIpaBOHAPYILCHHS
COBEpPIIAIOTCS M3-33 MPHUCYTCTBUS pas-
HOro psna (aKkTOpoB, IIABHBIM CPEIH
KOTOPBIX SIBISIETCSl Onmkaimas coru-
ajgpHa cpena pebeHka; 2) BeposSTHOCTD
MPOTHBOIPABHOTO TIOBEJCHUS MOXKHO
YMEHBIINTh IMYTEM YKPEIJICHUS COIH-
AJBHBIX CBSI3€H HECOBEPIICHHOJICTHE-
TO M3 CEMbEH, IMKOJIOW M APYTUMHU HH-
CTUTYTaMH TPAXJAHCKOro OOILIEeCTBa;
3) ceMeliHasi U mMojoOHAas K HEe# aTMoc-
(depa BOKpYr HECOBEPIICHHOJIETHETO
MIPaBOHAPYUIMTENS CO3JaeT HAMITYYIIHe
YCIOBHS Ul IEPEBOCIMTAHUS M pe-
unrerpanuu [15, c. 70]. MsI cuutaewm,
YTO HAIlleMy TOCYJapCTBY HYKHO TIpHU-
CIIyIIAThCsl K JaHHOW Teopuu U 3dpdek-
THBHEE HCIOIb30BaTh ATbTEPHATHBHEIE
CAaHKIMM HaKa3aHWS B OTHOIICHHWH KO-
PBICTHBIX TPECTYIUICHUI HECOBEpIIEH-
HOJIETHUX.

CoBpeMeHHasl TMpakTHKa OOpbOBI
C NpPECTYNHOCTbIO B BennkoOpuranun
XapaKTepU3yeTCsl HATMYMEM MHOKECTBA
pa3zHOOOpa3HbIX MPOrpaMM, HaIPaBJICH-
HBIX Ha IPENyNpeKACHUE IMPECTyIHO-
ctu. Cpenn JaHHUX MPOrpaMM Ba)kHOE
MECTO OTBOJIUTCS MepaM NPOPHUIaKTHKH
MPECTYMICHNH HECOBEPIICHHOIECTHHUX,
B TOM 4HCJE, MepaM paHHeil mpodu-
JAKTUKHA OTKJIOHSIOIIETOCS TTOBEICHMUS.
Cornamaemcsi ¢ OPUTaHCKUMH KPUMHU-
HOJIOTAaMH, KOTOPBIE CUHUTAIOT JETCKHUI
1 IOHOILECKUH MepUObl Pa3BUTHS JIHY-
HOCTH YPE3BbIYaHHO BaXKHBIMU C TOYKH
3peHust (HOPMHPOBAHUS yCTOMUMBBIX
HABBIKOB COLMAIBHOTO (MJIM aHTHCO-
LIMAJIBHOTO) MOBeeHUA. B cBsA3M ¢ aTHIM
ycnex npo(QuIakTHKH KOPBICTHBIX TIpe-
CTYNJICHHH HECOBEPIICHHOJIETHUX BO
MHOTOM ompefenseT 3PPEeKTUBHOCTD
BCe# MpoHIaKTHIECKON AESITETHOCTH
[4, c. 300].

CyImecTBeHHOE M3MEHEHHE BEKTO-
pa KpUMHHOJIOTHYECKOW MONUTHKH Be-
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JIMKOOPUTAHUU — C PENPECCHUBHOIO Ha
oOuiecTBeHHBIH — cocTosioch B 1994 1.
13 BHEJPEHUS MPABUTEIBCTBOM CTPAHBI
MHUIMATHBBI 101 Ha3BaHueM «IlaprHe-
ppl mpotuB mpectynHocTtu» (Partners
Against Crime), [eJIbI0 KOTOPOH CTalo
yInyOneHne JadbHEeHIIero CoTpyaHU-
YeCcTBa IMOJUIUN W HACEJICHHsS] OTHOCH-
TEIHHO NMPO(HUIAKTUKH TIPECTYTIICHUH.
Haumnas ¢ 2012—-2013 rr. mpexycma-
TPUBAETCSl CYIIECTBEHHOE COKpaIlIeHUe
OIOpOKpPAaTHYECKOH OTYETHOCTH Opra-
HOB HOJMLHUHU U NOJYUHEHHA UX pabdo-
Thl MECTHBIM OOIIMHAM, paCIIUPEHUS
COLMAIBHO-00CTY)KUBAIOIIEH U JI0MOJ-
HUTEIbHOW  QYHKIHA [OJUIEHCKUX.
DneMeHTaMM YKa3aHHOH yIpaBleHde-
CKOM JOKTPUHBI SBISIOTCA: aKTUBHOE
MpUBJICYCHNE OOIIECTBEHHOCTH K OXpa-
He OOIIECTBEHHOTO TOpSAKA; BBEJCHUE
MPaKTUKH BBIOOPHOCTH MOJIHUIEHCKNX
JOJDKHOCTEH y MECTHOW OOLIMHBI; IT0-
JOTYETHOCTh OpPTaHOB ITOJIMIIUU MECT-
HBIM JKUTEJAM; MHGOPMUpPOBAHUE IOJ-
JaHHBIX 00 ypOBHE KPUMHMHOICHHOCTH
o Mecty xuteasctsa [10, c. 318-319].

O.H. BenepHukoBa B 3aBUCHUMOCTH
oT 00beKTa BO3/IEHCTBUS MOAPA3ACIICT
MporpamMMbl  MPOQUIAKTUKH  MPECTY-
MJICHUH HECOBEPIICHHOJICTHUX Ha TPH
TPYIIIBL:

— TPOTPaMMHI,
YKpeIuIeHne CEMBH;

HanpaBJICHHBIC Ha

— IporpaMmbl [0 YCTPaHCHMIO
LIKOJIBHBIX (DAKTOPOB «pUCKaY;

— HporpaMMsbl CIelHajdbHOH Npo-
GuUIaKTUKU TNpaBOHAPYLIEHUH M Hpe-
CTyIIEHUH HECOBEPIIEHHOJIETHUX
[4, c. 301].

K ducny crnenuanu3upoBaHHBIX
oporpaMM HpPO(GUIAKTHKUA  KOPBICT-
HBIX TNPECTYIUIEHUH HeCOBEpIIEeHHO-
JICTHUX OpHUTAHCKHE KPUMHHOJIOTH
OTHOCAT IPOTPaMMbl, HAIpPaBIICHHBIC
Ha pacHIMpeHue IpaBOBBIX 3HAHWI,
BBIPA0OTKY YBa)K€HHUS K 3aKOHY M Ha-
BBIKOB 3aKOHOITOCITYLIHOT'O MOBEICHHUS
[4, c. 315]. Henp3s HE OTMETUTH TaK-
e IPEeUMYyIIeCTBa  KOMILIEKCHOTO,
MEXXBEJJOMCTBEHHOI'0 I0OJX0Ja K IIpo-
¢bunakTuke NpecTyIUIEHUH, Ipeanoia-
raloleTo CONIACOBAHUSL U COBMECTHBIC
JeHCTBUS pa3IHUHBIX BEJOMCTB, 3aHU-
MAaIOIUXCsl NpoOiIeMaMy MOIPOCTKOB:
OpraHOB 37PaBOOXpaHEHHs, 00pa3oBa-
HUS, COIMAJIBHBIX CIYkO0 M HOIUIUH.
Oco0oro BHUMaHUs 3aCIly’KMBAaeT BO-
npoc 0 (UHAHCUPOBAHUHU IIPEBEHTUB-
HbIX Mep. B BenukoOpuranuu ocHOB-

HbIM HCTOYHUKOM (UHAHCUPOBAHHUSA
JIaHHBIX MEPONPUITHH ABIsETCS rocy-
napctBo, B ToM umcie MBJI, Cuyxb6a
npobaiuu, opraHbl 00pa3oBaHUS U
3paBOOXPAHEHUs, MECTHBIC OpPTraHbI
Biactu [4, c. 323].

I'epmanus umeer caMblil BBICOKUI
YpOBEHb MNpPECTyMHOCTH B EBpome, B
TOM YHCJIE CpPEIH HECOBEPIICHHOJIET-
Hux. OgHAKO B 9TOM cTpaHe pa3padarsl-
BaeTCS W HCITOJIb3YETCSI MHOTO COBpe-
MEHHBIX IPOrPECCUBHBIX HOBALMH MO
PCIICHHIO 3TOM COLMATIBHOM NPOOIEMBbI.
B I'epmannu, kak u B BenukoOpuranuu,
CYLIECTBYIOT IIHPOKHE BO3MOXXHOCTH
UCIOJIb30BAHUS  CHELMAJIbHBIX  HPO-
rpaMM OOpBOBI C pa3HBIMHU YTOJTOBHBIMHU
MPOSIBIICHUSIMH, TAKMMHU Kak: MPECTYyII-
HOCTh HECOBEPUIICHHOJCTHUX W MOJIO-
NIEXKH, HAPKOMPECTYMHOCTh, TOPOACKAs
MIPECTYIHOCTH | 1Ip. [2, c. 136-137].

OCHOBHBIE ITOCTAHOBJICHHUS OTHOCH-
TEJIbHO IOBEHAJIbHOM rocTHIMU [epma-
HUH OIpEeNICHbl 3aKOHOM O FOBEHAJb-
HbIX cynax 1953 r., KoTophlil AelCTBYeT
¢ u3MeHeHHsMH H cerogus. Cucremy
IOBEHAJIBHOW  IOCTHLUM  COCTaBISIOT
IOBEHAJIbHBIC CY/Ibl, COLIMAIbHAS CIIYXK-
0a, IOBEHANbHBIE MPOKYPOPHI, pPadoT-
HUKHU MPaBOOXPAHUTEIBHBIX OPTaHOB M
HEIPABUTEILCTBCHHBIX ~ OpraHU3aluii.
I'paxkaHCKO-TIpaBOBbIe (YHKIMH FOBE-
HaJbHOTO HANpPAaBJICHHUS HCIOIHIIOT
OOBIYHBIC CEMECIHBIC CYIbI, KOTOpBIC
BXOJSIT B COCTAaB CHUCTEMBI CY/IOB 00mIeit
opucaukiui. K cynpsim u npyrum pa-
OOTHHMKAM CHCTEMBbI I0BEHAJILHON I0CTH-
LUK BBIJIBUTAIOTCS TPeOOBAaHUSA 11O I10-
BOJY OIBITA BOCIHMTATEIbHOW paboOTHI,
OCBEJIOMJICHHOCTH B I€AAaroruke, Moj-
POCTKOBO# ICHUXOJIOTHH, COLUOIOTHU U
KPUMHHOIOTHH. [ToTHOMOYHS FOBEHATb-
HOW IOCTHIMU pPAaCIpOCTPAHSIOTCS Ha
BCEX MPaBOHAPYIIUTENEH BO3PACTOM JI0
18 sieT, HO HEKOTOpbIE JieNa JIHIl B BO3-
pacte 10 21 roma Takxke MOTYT paccMa-
TPHUBATHCS B 3TOW CyAeOHON HHCTAHIINH.
[To 3akony 1953 roma cymecTByOT TpH
BO3PACTHBIX TPyHIbL: AeTh (1o 14 ser),
nonpoctku (ot 14 mo 18 net), Mmonoxabie
monu (ot 18 mo 21 roma). Ham usBect-
HO, YTO I0BEHAJIBHOE 3aKOHOAATEIBCTBO
I'epmaHuu npegycMarpuBaeT TpU TpyIi-
bl CaHKLUIl, KOTOpBIC HPHUMEHSIOTCS
K JCTSM M MOJIOJICKH, COBEPUIMBIINM
MIpaBOHApYIICHHE:

1) mpuHyAWTENbHBIE MEpPHl BOCHH-
TaTeJIbHOTO BIMSHUS (yKa3aHHS O He-
00X0IMMOCTH TTePEBOCIUTAHHUS, TO €CTh

OTpaHUYEHUS, KAaCaAIOIUECs MOBEICHUS
up.);

2) wucnpaButenbHbie Mepbl (dop-
MaJIbHOE MIPEIYIPExIACHUE U AP.);

3) nakazanue (JMIIEHHE CBOOOIbI,
MaKCHMAaJIbHBIH CPOK KOTOPOTrO — ISTh
ner) [15, c. 82-84].

Hexkortopeie ydeHble, paccMarpu-
Basg TNPOQIIAKTHKY MPECTYIIICHHH U
WHBIX TpaBoHapymeHnd B [epmanum
TpakJaHCKO-IIPABOBBIMU  CPENICTBAMH,
CUHMTAIOT, YTO OOIIMMHU OCHOBAHHSIMH
BBIJICJICHUS] U MCIIOJIH30BAHUS B TIPOQU-
JAKTUYECKUX IEJSAX IIMBUIMCTUYCCKUX
acMeKTOB MpPOOJIeMBbl MPECTYIICHUI |
[PABOHAPYIICHUH SIBISETCS EIUHCTBO
U [EJOCTHOCTD MpaBa, a Takke HeoOXo-
IUMOCTh TPUMEHEHUS MEKIUCIUILIN-
HapHOTO TMOAXO0Ja K €r0 IMOHUMAaHHIO.
Hcnonp3oBanme rpakIaHCKO-ITPABOBBIX
CpENICTB BO3/ICHCTBUS HAa IPECTYIMHOCTD
OTIPaBJaHO NpaBOMEpHOE
U HeNpaBOMEpHOE TIIOBEJeHHE, IIpe-
CTYIJICHUS ¥ WHBIE NPaBOHAPYLICHHS
00BbETMHAIOTCS Ipa)K1aHCKO-TIPaBO-
BBIM TOHSITHEM «IOPHIUYSCKUN (PaKT»
[12, c. 125-126]. Boicokas adpdexTus-
HOCTh HPO(UIAKTHYECKOrO  BO3/CH-
CTBUSI Ha OOIICCTBEHHBIC OTHOIICHHUS
HOPM TPa)JaHCKOTO IMpaBa OO0yciaB-
JIMBACTCS, TOMUMO MPOYETO, yAauHBIM
coequHeHueM B @OPI' mpaBonmpumeHu-
TEIBHOW MPAaKTHKHU C peanu3anueil mu-
BHJIUCTHYECKUX MPOTpaMM, HaJIUIHEM
MOIIIHOH TporaraHabl MPaBOBEIX PEKO-
MEHJAIlMA OTHOCUTENBHO THUITUIHBIX
ciy4yaeB BO3MOXKHBIX KOHMIUKTOB. OHH
pa3paboTaHbl IPEUMYIIECTBEHHO (erie-
panbHbIMU OpraHamu Biactu (MuHIO-
crom, MBJI, MuHUCTEpPCTBOM 1O AeiiaMm
CEeMbHU, MOXKHUIBIX JIOeH, KEHIIUH |
MOJIOJICKH U [p.) WiIn (enepaibHbI-
MH OONIECTBEHHBIMU OPTaHHU3ALUSIMHU
(Coro3aMu  aJBOKAaToOB, FOPUCTOB, BIa-
JIeTbIEB 3€MEIbHBIX yJacTKOB H T. I,
00BEIMHEHUSIMI TPaXJaH C y4acTHEM
M3BECTHBIX CIICIIHAINCTOB B PA3INIHBIX
obnmactax u T. m.) [12, ¢. 128-129].

U3noxxeHHoe m0Ka3blBaeT HEOOXO-
IMMOCTh TaK)Ke U B YKpauHe pa3BUBaTh
TEOPUIO M COBEPILICHCTBOBATH MPAKTUKY
TPaKJAHCKO-MIPABOBOTO  MPEAYIPEK-
JIEHUs] TPABOHAPYIICHUN U KOPBICTHBIX
MPECTYIUICHUN HECOBEPIICHHOJIETHUX.
Hcnonb3zoBanue onwvita OPI' momorio
OBl YCKOPHTH 3aMEHY IMpeoOIagaroniux
MoKa emié aIMHUHUCTPATHBHO-IIPABOBBIX
IPaXTaHCKO-TIPAaBOBBIMH  PETYJISTOpa-
MH, KOTOpBIE B BO3HHKAaOIEeM B YKpa-

TeM, 4YTO
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MHE TPAXKAAHCKOM OOILIECTBE JIOJDKHBI
Urpartb poib 0osee BaXKHYIO, YEM /10 CUX
nop. JanpHeiimre nuccneqoBaHus LUBU-
JUCTUYECKHX aCHEKTOB MPOOIEMBI TIpe-
CTYIUICHUH M WHBIX NPaBOHAPYHICHUH
noMorjo Obl 3aJ€HCTBOBATH HEUCHEP-
[aeMblil 1 HETPOHYTHIN [10KA B YKpauHe
TpaXkJTaHCKO-TIPABOBON pe3epB Mpodu-
naktukw [12, c. 131].

AHanu3 pasHbpIX mporpamm Hnpodu-
JMAKTUKH M TPEeNyNpexaeHUs KOPBICT-
HOW MpPECTYNHOCTH HECOBEPILICHHO-
JETHUX II0Ka3blBaeT, 4yTo B l'epMaHuu
CYLIECTBYET COJIMJHBIA ONBIT UX pea-
JU3aIMM, & CAMH NPOEKTHl U KOMITAHUH
BKJIIOYAIOT KakK OOLIecOLUalbHbIe, TaK
u CHeliabHO-KPUMUHOJIOTUYECKHUE
MepBl, KOTOpbIE HCIONB3YIOTCS Ha
MECTHOM ¥ (eAepadbHOM YpPOBHIX
[2, c. 142].

B Ilselinapuu nelcTByeT HacTpo-
€HHO€ W CHCTEMHOE COTPYIHHYECTBO
MEX/y TOJHIHEH, CylaMu, CIy:Koamu
I10 JieJaM HECOBEPLICHHOJIETHUX U HIKO-
JIaMM B KQ)XKJJOM M3 KAHTOHOB, HECMOTPS
Ha pa3iIuyus B OPraHU3aluu UX paboThl
C JIeTbMH. VIMEHHO CKOOPAMHUPOBAH-
HOCTb JEUCTBUH MEXAY BCEMHU CIYXK-
0aMu cTasia 3aJI0rOM YCIEIIHOM paboTht
10 MPEOAO0TICHUIO HETaTUBHBIX SIBICHHI
cpenu aeteit u mononexu [13, c. 50].

OCHOBOW yCHEXOB MpeayNpexe-
HUSI KOPBICTHOH TIPECTYyMHOCTH HECO-
BEpIICHHOJIETHUX BO DpaHIUU SBISET-
cs1 COOIOICHNE TPEX MPUHITUIIOB:

1) nmpenocraBiieHHE MPEUMYIIECTBA
BOCIIMTATEIbHBIM MeEpaM Iepe] Kapa-
TEJbHBIMH;

2) r1y0okoe M3y4deHHE MCUXOJIOTHHU
JUYHOCTH MOJIOJIOTO JICTMHKBCHTA;

3) cmeuuanuzanus cyneu, KOTopble
paccMaTpuBalOT HCKIIOUUTENBHO YIO-
JIOBHBIE [I€la HECOBEPIICHHOJIETHUX
[2, c. 142].

®paHiy3ckas OBEHajbHasg HOCTHU-
ousT WMEeT pEeUHTETPAIMOHHYIO Ha-
MpaBJIeHHOCTh. [lo 3aKkoHOIATENbCTBY
Cyllbsi UMEET IPaBO HCIIOJIB30BaTh BCE
HEOOXOIUMbIC MEpbl Ha/l30pa, 3aLIUTHI,
OMOIIHM U 00y4YeHHs, KOTOPbIe OH CUH-
TaeT HeOOXOAUMBIMH Ul OOecIredeHus
mpolecca IEpeBOCHUTAHUS HECOBEp-
IICHHOJIETHETO NpaBoHapymuTens. OH
o0benuHAeT (QYHKUUU U OQHUIHUAIBHO-
ro mpasocyausi, u Bocmutarens. Ilox-
POCTOK MOXXET MTO3BOHUTH «CBOEMY CY-
IIb€», MUHYS POAHUTENEeH U BOCIIUTATEN,
a IpU COBEpPIICHHH NpOCTynKa oOpa-
IAaeTCs K «CBOEMY Cyabe», b0 3HaeT,

YTO TOJIBKO B TECHOM B3aUMOACHCTBUU
C HUM MOXeET OBbITh HAaWJEHO pelIeHHe
npoOieMbl. DTO HE O3HAYaeT, 4To (paH-
I[y3CKHE Cy/Ibi HUKOT/Ia HE HAaKa3bIBaIOT
NpaBOHAPYIINTENICH, HO MalInHa «(op-
MaJILHOTO CY/IOTIPOU3BO/ICTBA» OCTaHAB-
JIUBACTCSl OueHb peako. bomee addek-
THUBHBIMH SIBJISIFOTCS. MEPBI PO UITAKTH-
YECKOTO BIIHMSIHUSL Ha peOeHKA, KOTOPbIC
UMEET B CBOCM PACIOPSIKCHHH CYIbS,
a (QpaHIly3cKas FOBCHalbHAs OCTHIIHS
JaeT cyIbsiM OOoNbIIyI0 CBOOOIY B HX
BbIOOpE [15, c. 81-82].

CoBpeMEeHHBIM €BpONENHCKUN OIbIT
NpoGUIAKTUKH U TIPEAyNPEeKICHUS
KOPBICTHOHM  IIPECTYIIHOCTH HECOBEp-
MICHHOJIETHUX HE OTPaHUYMBACTCS yKa-
3aHHBIMU IPAKTHKaMH B OTMEYEHHBIX
CTpaHaX, XOTS OHH SBJISIOTCS OJHHMHU
W3 CaMbIX YCIENTHBIX U 0oJiee mporpec-
CUBHBIX. Jlpyrue rocyaapcTBa TakKxke
HUMCIOT IO3UTHBHBIC MPHUMEPHI peasu-
3alMd  TPOCKTOB, HAINPABICHHBIX Ha
NPOTHUBOJCHCTBHE IMOAPOCTKOBOH Ipe-
CTYHHOCTH.

AHanusupys npouIaKkTHKY MPaBo-
Hapyuienuid B PecrnyOnuke Bemapycs,
11eJIECO00pa3HO TOBOPHUTH HE TOJBKO O
paboTe ¢ TeMH, KTO UX YK€ COBEpLINI,
HO M C TEMH, KTO BHELIHE U HE JTOJIKCH
atoro caenars [1, c. 149]. C depans
2003 . Havamach peamU3amMs JKCIe-
pPHMEHTANBHOTO MpoekTa «Pa3paboTka
u anpoOarust B OKTSIOpbCKOM palioHE T.
MpuHCcKa MOJIeNTH TPO(UIAKTHKH [TPABO-
HapyleHHH W 0e3HaI30pHOCTH JeTei
Ha OCHOBE BHE/IPCHUS BOCCTAHOBUTEIIb-
HBIX 110/1X010B». Llenbio npoekTa craio
CO3/1aHMe MOJIEIH PeadHINTALlHOHHOTO
HNPOCTPAHCTBA AJIS IeTEH, HAXOMALINXCS
B KOH(IUKTE ¢ 3akoHOM [1, c. 152].

HranpsaHckoe yYrolloBHOE 3aKOHO-
JIaTeIbCTBO HPUACPKUBACTCS JAyalu-
CTHYECKOH CHCTEMBI peaiu3alu yro-
JIOBHO# OTBETCTBCHHOCTH, & HMEHHO:
NpUMCHCHUE HaKasaHWs WIH Mep 0e3-
OMAacHOCTH, WJIH TOTO W JPYroro BMe-
cre. [ToquepkHyTO, 4YTO B COBPEMEHHBIX
ycnoBuax Hranus cTpeMuTCs K I103H-
TUBHBIM M3MEHEHUSAM NPHOPUTETOB Ka-
CaTeJIbHO MPENyNPEeKACHUS KOPICTHON
HPECTYNHOCTH CPEIU MOJIOACKH: OT
JKECTOKOCTH HAaKa3aHUs 3a NpecTyIie-
HHE, Y4TO YK€ COCTOSIIOCH, 10 LIMPOKON
npoGHIAKTHYECKON JIEATEIBHOCTH, KO-
TOpasi BKIIFOUACT yCTPaHEHUE MPUYHH U
YCIIOBHH COBEpPILICHUSI TMPECTYIUICHHUS,
MOBBIIICHHUS YPOBHS MOPAaJIbHOCTH W
MPaBOBOH KYJBTYPHI, CMEIOE HCIOJb-
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30BaHME aJIBTEPHATUBHBIX HaKa3aHWUH
[7, c. 8].

B HopBeruu Ha mpaxkTHKe MOITHIUSA
U cyn pa3OuparoTcs JIUIIb B Ciydasx
0c000 TSKKUX MpecTyNJeHUH, a Bce
OCTaNbHBIC JeJla OTHPABIAIOTCSA U3 IO-
JUIUM B TaK Ha3bIBAEMBIE MECTHBIC
KOMMYHBI, K ydJacTKaM, Tae paboraroT
KBaTH(HUIHPOBAHHBIC TICUXOJIOTH U CO-
[AOJIOTH, K KOTOPBIM IIpAaBOHApYIINTE-
JU TOJDKHBI PETYISIPHO TTOSIBIISITHCS TS
IIPOBE/ICHUS TAK HA3bIBAEMOH «COLIMAIIb-
HOH Tepanun». B koMMyHax aeiicTByOT
TaK)Ke THEBHbIC U BEUEPHHUE KypPChI «CO-
HUaJbHOWM MHTEIUIMTEHTHOCTHY . Bee 6e3
HCKJIIOYCHHUS JINLA, KOTOPbIe HAPYLIMIH
3aKOH, B 00s3aTeIbHOM MOpsaAKe 00s-
3aHBl IPOUTH AOITOCPOUHBIE KYPCHI 11O
CONMANBHON MHTEJITIUTEHTHOCTH, HPAaB-
CTBEHHOCTH, 3THKE M C/IaTh JOCTATOYHO
Cephe3HbIe HK3aMEHBI 10 TaKUM I¥C-
nurInHaM, kak «lIpaBuinpHoe pemeHue
CIIOKHBIX KOH(IMKTHBIX CHUTYalui»,
«/lo6poe B3aMMOnEHCTBHE C OKPYXKaAI0-
wuMu» U ap. [3, c. 34].

I'B. JIluakoBckasi B CBOMX HCCIIENO-
BaHUSAX OTMEYAeT, YTO OJHOM M3 Mep
00pBOBI C KOPBICTHOU MPECTYIMHOCTHIO
HECOBEPIICHHOJNIETHUX SBISCTCS TIpH-
BIICUEHNE UX K BEJIEHUIO TOMAIIHETO X0-
3sficTBa, MO0 WHBIE CPEICTBA BIMSHUI
Ha TIOBEACHHE HECOBEPIICHHOIETHUX
cuntaer HeadexktusHbIME [6, C. 125].

OO0menpu3HaHHO, YTO OXHUM U3
TJIABHBIX AaCIIeKTOB YCIEIIHOTO OCYy-
LIECTBICHUS NIPOrPaMM IO MpeLyIpex-
JICHUIO MIPECTYNHOCTH CPEAH MOJIOAEKH
ABISIETCS y4dacTHE CaMOW MOJIOJEKH.
B mpommiom 3ToMy yaensioch JIMUIb
CHUMBOJINYECKOE BHMMaHHE, OJHAKO Iie-
JBIA psil IPUMEPOB, NMPHUBEICHHBIX Jie-
JeraTaMu TOCYAapCTB-4JICHOB M3 BCEX
PETHOHOB, CBHJICTENHCTBYET O TOM, 4YTO
B HACTOsIIEe BpeMs IeHCTBUTEIHLHO
MPEeANPUHUMAIOTCS] YCHIIAS B 3TOM Ha-
npasinennu [11, c. 80].

IIpodunakTnka KOPBICTHEIX TIpe-
CTYIUIEHHH W TpaBOHApylIEHHH Heco-
BEPIICHHOJIETHUX SABISETCS OJHOH W3
IJaBHBIX 3aJa4, a TakK)Ke COCTABHOM
YacThIO CHCTEMbl IOBEHAIBHOH IOCTH-
uuu. Ha coBpeMeHHOM 3Tane pa3BUTH
B MHpE OCTaeTCs aKTyalbHOH mpobiiema
pa3pabOTKH MaKCHMAJIbHO —«MSITKOW
HeopManpHOM MpOIEeRyphl paccieno-
BaHUS U CyIeOHOTO PAaCCMOTPEHHS e
0 TPECTYMJICHUSIX HECOBEPIICHHOIET-
HUX, B TOM YHCJI€ KOPBICTHBIX, KOTOpast
OBl TIO3BOJISITIA YYUTHIBATh WX WHIWBH-



NOIEMBRIE 2015

JyaJIbHO-IICUXOJIOIMYECKUE M BO3PaCT-
Hble OCOOEHHOCTH, peajn3oBaTh THO-
KyI0 CHCTEMY yrOJOBHO-IIPABOBBIX Mep
BO3/ICHCTBYS, NPEUMYILIECTBEHHO HE
CBSI3aHHBIX C JHIIEHHEM cB0OObI. Tak,
HampuMep, [lexkuHckue nmpaBuia copep-
JKaT TIOJIOKEHHUE O HadaJIbHOM KOHTAaKTe
HECOBEPIIEHHOJETHETO TPaBOHAPYIIH-
TeJsl ¢ KOMIIETEHTHBIMH OpraHaMH To-
CyaapcTBa, KOTOPBIK JIOJDKEH MPOHCXO-
IUTH TaKUM 00pa3oM, YTOOBI «yBaXKaTh
NIPaBOBOH CTAaTyc HECOBEPUICHHOJIET-
HEro, croco0cTBoBaTh €ro Oyaromnosy-
yuo» [8, c. 38].

BoiBoabl. MBI cuuTaeM, 4TO MPO-
aHaJM3UPOBAHHbBIC HAMM HCCIICIOBAHUS
TOBOPST O HEOOXOAMMOCTH H MOJIb3E U3-
Y4EHHS M UCIOJIB30BAHUS OMBITA 3apy-
OCKHBIX CTPaAH, YTO 00JIErdaeT pelIcHne
npoGiieM G0pEOBI Kak CO BCEH MpecTyn-
HOCTBIO B YKpamHe, TaK M C KOPHICTHBI-
MH TPECTYIUICHUSIMH HECOBEPIICHHO-
neTHUX. M3ydeHne ombiTa 3apyOeiKHBIX
CTpaH 10 TNPEXyNPEeKACHUIO TPECTyI-
HOCTH CpeJu HECOBEPLICHHOJCTHHUX,
SIBIISICTCSL OJTHOW M3 TIIABHBIX 3a/a4 JUIs
COBPEMEHHOW YKpauHbI, KOTOpas cTpe-
MUTCS CTaTh yYaCTHUKOM €BPOIICHCKOTO
co00IIecTBAa. DTOT OINBIT MOXKET OBITh
HCIIONIB30BaH U JIJIsl yCOBEPIIEHCTBOBA-
HUS AESITEIbHOCTH BCEX NMPaBOOXpAHU-
TEIHHBIX OPTAHOB MO MPEAYIPEKICHUIO
MPECTYITHOCTH Cpelr HECOBEPIICHHO-
JIETHUX, a paHHHE NPOPUIAKTHIECKUE
MepBl OyIyT CIY)KHTH MO3UTHUBHBIM (-
(exTOM ISl TOJIMTHKY B chepe yroyos-
HOTO INPaBOCYAHS OTHOCHUTEIBHO HECO-
BEPIICHHOJIETHHX.
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Summary

The article analyzes historical aspects of formation and development of institution of subject of military crimes in territory of our
country since days of Kievan Rus to present day. Investigated normative documents which determined subject of military crimes. It is
pointed out that subject of military crimes provided for Criminal Code of Ukraine requires in-depth analysis and improvement.

Key words: subject of military crimes, special subject, criminal, war criminal.

AHHOTaNUA

B crarbe npoaHaaM3upOBaHbl HCTOPHUYECKHIE aCIIEKThI CTAHOBJIICHUS U Pa3BUTHUSI HHCTUTYTA CyObeKTa BOMHCKHX IMPECTYIUICHHN
Ha TEPPUTOPHH HAIIETO TOCymapcTBa co BpeMeH Kuesckoit Pycu mo ceromusimiauii nensb. MccnenoBanbl HOpMAaTUBHBIE TOKYMEHTHI,
KOTOpBIE OMpPEACISIN CyObeKT BOMHCKUX MPECTYIJICHUH. YKa3bIBACTCS, YTO CyObEKT BOMHCKHX MPECTYIUICHHUH, MTPEAyCMOTPEHHBIX
KK VYkpaunsl, TpeOyeT yriiyOJIeHHOTO aHalIu3a U YCOBEPUICHCTBOBAHUSI.
KuroueBbie cjioBa: cyObeKT BOMHCKOTO TIPECTYIUICHNUS, CTICIUANBHEIA CyObEKT, MPECTYMHUK, BOCHHBIN MPECTYITHUK.

he problem. The investigation

of institution of military crime is
impossible without studying of historical
aspects of origin and development of
military crimes» legislation. This study
allows to understand responsibility for
these crimes, impact of various historical
events on their origin and content better, and
it also allows to understand impact of other
countries» legislation on development of
crimes as for procedure of military service
in Ukraine.

Background research. The scientific
study is actual as there is practically no
fundamental work devoted to development
of institution of military crime subject
because today there is an urgent need for
complex research institution .

State investigation. The question
devoted to historical development of
criminal responsibility for procedure of
military service (war crimes) in period of
Ukrainian independence, was considered
by such scientists as: V.P. Bodayevskyy,
V.O. Buhayev, S.F. Denisov, S.I. Dyachuk,
M.I. Karpenko, Y.B. Kuryliuk, P.P. My-
haylenko, O.I. Pohibko, M.S. Turkot,
M.I. Havronyuk and others. However,
the question devoted to development of
institution of military crime subject was
not investigated.

The purpose and objective of article
is to study origins of military institution
subject.

Presentation of the matter. As
for question of historical development
of institution subject of military crime
it is connected with certain socio-
morphological characteristics, such as

territory of modern Ukraine and its nations.
We will not speak about historical and legal
analysis of institution subject of military
crime in territories of other countries and
peoples.

From the beginning we should pay
attention to documents which regulated
certain legal order of military service, and
fixed rights and duties for servicemen.

The first and very important document
was collection of regulatory assets of
ancient princely laws «The Ruska Pravday.
This document, in our opinion, should be
called certain codified and structured piece
of legislation. It resembles a certain set
of laws in 17 articles [1]. It is difficult to
adapt basic legal concepts of this collection
to requirements of a modern structure
because it consists of different branches of
law. Besides, there is no differentiation of
offenses into criminal and civil ones. There
are several possible subjects of crimes:
peasants, wealthy people and servicemen.
The last category of these subjects were
of legal status in society. According to
analysis of normative document laws
for servicemen were executed on basis
of customary law and certain judicial
precedents to a greater extent. That is
why punishment for same crimes could be
quite different for different categories of
servicemen. Everything was depended on
status of a soldier, his service for prince,
his own contribution to development of
military organization and defense of his
native land.

Based on above mentioned, we can
say that term «military crime subject» was
not enough correct and it depended on a

variety of customary rules, traditions and
decisions of individual military leaders
and princes in period of origin of legal
system on territory of modern Ukrainian
land. The uncertainty of military crime
subject in above mentioned conditions was
caused by obscurity of term «crime». The
procedure of punishment was also specific,
it was mostly measured in cash payments
in favor of prince and victim or his family,
of course.

In addition to this, such researchers as
M.I. Karpenko, V.M. Cherednik stated that
all military matters had been coordinated
by special military organization submitted
to Prince in Kiev Rus [2]. The basic rules
and laws were declared in «The Ruska
Pravda», but present regulation did not
execute military relations where crimes
could occur. That is why term «military
crime subject» was not enough correct and
subjective aspect of crimes of servicemen
was not correctly regulated. After decline
of Kiev Rus, its crushing into separate
principalities and invasion of Mongol-
Tatars process of legal regulation of
military relations depended completely on
relationship between military organization
and its leader.

The next important period of genesis
of institution of military crime subject is
period of establishment and development of
Grand Duchy of Lithuania Commonwealth
and Zaporizhzhya Sich. The formation of
Commonwealth is most actual for our study
because certain rules and law regulations
had not been established before. The most
important document of this time is «The
Statue of Gun Fight in Military Science»
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(1621). The basic rules of military service
were described in chapter «Laws for
Gunners».

We believe that this legal document
is poorly structured, but it was first
attempt to define actions called «military
crimes» and crime subjects. According to
document a crime subject is a person who
has committed a wrongful act that violates
established order of military service and
performance of direct military duties. The
terms «criminaly and «military criminal»
are not identical. Because servicemen
had legal status different from status of
another people. Therefore special rules
were applied to military crimes which
regulated responsibility and enforcement
of sentence for soldiers. These rules were
a combination of written and oral rules
and special military courts were used for
solution judgments with participation
of military command and military
organization.

P.P. Muzichenko pays special attention
to regulations that were taking in Ukraine
being territory of Commonwealth. In
particular, several Lithuanian statutes such
as [3, s. 121]: «First Lithuanian Statute»
(«Old Lithuanian Statute») (1529), the
Second Lithuanian Statute («Volyn
Military Regulations») ( 1566) and
«Third Lithuanian Statute («New Military
Regulations») (1588) were established
during this period. In our opinion,
appearance of these regulations was quite
a natural phenomenon in development
of legal system of Commonwealth. The
unification and military rules appeared.
The important factor of changing these
regulations was multynatsionalnist of
Commonwealth, which required constant
adaptation of its military legislation to needs
of time and interests of various members
of military elite. At the same time, we can
make an assumption that these statutes
basically contained main contents of «The
Ruska Pravda». According to mentioned
above term «military crime subject» in
Lithuanian is similar to interpretation of
it in «The Ruska Pravda». It should be
noted that above mentioned statutes were
first attempts to create codified regulations,
some chapters of which were points
devoted to regulation of military service
and punishment for military crimes.

The period when Ukraine was a part
of Commonweal is characterized by
appearance of several editions of Lithuanian
statutes. They were multinational state

regulations because common law of all
nations living in its territory and norms of
«The Ruska Pravda» were widely used.

The legal principles regulating military
sphere in Zaporizka Sich on territory of
Commonwealth were developed as well as
military law. Researcher D.I. Yavornytsky
noted that formation of system of military
legal regulation in Zaporizka Sich had
been developed in several stages. It was
system of verbal rules and customs during
1 st phase (from early 15 th century till
second middle of 16 th century). We mean
that rules of military law were in form of
customary law [4]. The written form for
establishment of certain ataman» s orders
was quite a rare phenomenon.

The periodic of Cossack chronicles
written by special Cossack writers became
regular during second phase (from middle
of 16 th till middle of 17 th century). Certain
customary rules and orders were fixed
at this time. The differentiation between
civilian status of individual Cossacks and
their military status appeared. That is,
conception of legal liability for military
acts appeared at this time there. However
such differentiation was on its primary
stage, it was not correct and it was
impossible to make out military crime
subjects and civil ones. In our opinion, this
situation was caused by fact that almost all
Cossacks were servicemen and generally at
time there was no differentiation between
servicemen and civilians.

The third stage of legal system of
Zaporizka Sich (from middle of 17
th century till early 18th century) is
characterized by activation of formation of
political system and separation of political
and legal government. The authorities in
Zaporizka Sich were concentrated in hands
of Cossacks. The complication and different
branches of social relations» regulation
led to formation of written form of legal
standards, beginning its codification. And
at this time we can find such terms as :
servicemen, civil and military duties fixed
by relevant legal norms [4].

Another researcher of history of
Zaporizka Sich P.G. Aleksandrov paid
special attention to development of
military judicial system [5]. He notes that
principal judicial body was their ataman.
He had power and made most important
judicial decisions. The rest of judgments
were discussed within a specially created
military courts according to «Status of Sich
Cossacksy.
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Due to research works of scientists
identification of legal criminal crimes
subjects began to be realized only with
consolidation of Hetman’s power (since
1640), when a number of territories that
previously belonged to Commonwealth
became a part of Hetman state. So subject
was considered a military crime when
military man of any rank committed some
offense.

The next period of development of
military law is entering of Ukrainian lands
into Russian and Austrian empires. In this
case it is necessary to consider specific
concept of forming subject of military
crime under legal system of Hetman state
subordinated to Russia (from early 18th
century till middle of 18th century).

It is necessary to learn a set of rules
«Cathedral Attachments»y which was
published by Tsar Alexei Mikhailovich
in 1649. This document included general
political public administration questions
and regulation questions of legal liability
for crimes committed by military people
(this chapter was called «Crimes of
Military Meny). In the normative act there
is no definition for military crime subject.
Even the name of document tells that
document is devoted to military person
who commiedt one of offenses listed in
regulation.

Analyzing the historical development
of further military criminal law we can
say that Peter I had made a significant
contribution to development of this
sphere. You should pay special attention to
«Military Statute» (1716) consisting of 4
parts. The rules of military crime law were
determined in part II. «Military Article
with Short Interpretation» was a criminal
code at time. Back in 1948 professor
V. Chhikvadze affirmed that this legal act
had been an independent law which had
been closely connected with all state reforms
of that time [6, p. 62]. It is important to
note that military discipline was paid much
attention in that document to. The above
mentioned military criminal code was
used during 100 years until establishment
of «Field Crime Attachments» (1812) and
it was used partially until publication of
«Military Crime Order» (1839).

It should be noted that there is no term
«crime subject» in documents of that time.
In particular such works are: «Essays
of History of Ukrainian Criminal Law»
(1951), «Ancient Ukrainian judiciary»
(1949) by Y. Padoha, «Ukrainian Code



of 1743» (1949) by A. Yakovliva. The
analysis of these works shows that some
questions connected with development of
term «crime subject» was not determined
correctly. For example, this concerns
special characteristics of crime subject,
circumstances that commute punishment,
responsibility of foreigners.

The analysis of Code established
in 1743 gives an opportunity to identify
common features of crime subject in
criminal law of Ukraine in XVIII century.
It should be noted that legislator referred
only a man to crime subject (Chapter I,
art. 1) [1]. The authors of «The Rights
for Russian People» established equal
responsibility of Russian people and
foreigners. That means that crime subjects
were considered as local residents
as foreign ones (Chapter I, article. 1,
paragraph. 2).

In accordance with Code of 1743 crime
subject was considered any person (Chapter
I, article 1, paragraph 1) [1]. Therefore
according to Y. Padoha crime subjects could
be as free people as serves [7].

Another common feature of crime
subject was age of criminal responsibility.
In chapter XX, article 44, paragraph 7 it is
determined that boys under 16, girls under13
are exempted from death penalty for murder,
crimes causing injury or committing any
other crime. The parents or guardians paid
all fines and compensation in favor of the
victim’s parents [1]. But children who had
committed crime were responsible for
illegal acts. It depended on every particular
case (Chapter XX, article 44, paragraph 7)
[1]. If a child had committed a stealing he
had to be beaten with whips or rods (Chapter
XXT, Article 10) [1].

The above mentioned legal norms
affirm that problem of criminal
responsibility age limit was in a state of
development in eighteenth century, and
views of legislator on it were contradictory.
So we can say that punishment could
not be determined correctly. There is no
unification in Code of 1743.

According to standards of «The
Rights for Russian People» «old people
were completely exempted from any
punishment (Chapter XX, article 44,
paragraph 7)» [1].

Another common feature of crime
subject was its sanity. According to J.
Padoh people with disabilities were
exempted from criminal liability
(Chapter XX, article 44, paragraph 2)

[3, p. 65]. The people with impaired
mind belonged to first category of crime
subject. According to A. Yakovliva
people with impaired mind should be kept
under strict supervision in special places
(Chapter XX, article 44, paragraph 2) [1].
If a person being not under supervision
had committed a crime he had to be
exempted from punishment. When a
person being under supervision had
escaped and then committed a dangerous
act, he was a subject to criminal liability,
but penalty was significantly reduced.
In accordance with Code 1743 such
a person had to be in prison from 6
months to 1,5 year with payment from
his property in favor of victim (Chapter
XX, article 44, paragraph 2) [1]. As
you can see, the views of legislator on
problem were contradictory. This shows
that people with impaired mind could be
brought to justice.

The second category of people
with impaired mind were people who
sometimes were not ill. If such a person
had committed a crime then he should be
kept in special places for all his life and be
exempted from any penalty (Chapter XX,
article 44, paragraph 3) [1].

Speaking about sanity we can not
but discuss question of crime committed
by a person in state of intoxication. Thus
in Chapter XX, article 44, paragraph 9
legislator specifies that if a person in
state of intoxication had committed any
crime he was responsible for it but this
circumstance would be mitigating. In the
case of murder or another crime, offender
was exempted from death but he had to
compensate the victim [6].

According to Code of 1743 we can
speak about possibility of making special
characteristics of special crime subject.
In particular it concerns family or family
relations. There is a number of articles
devoted to characterization of murders
which parents could do against children
and children could do against parents
causing death to brother or sister or other
relatives, spouse in Chapter XX (Articles
5-7) [1].

There was one more characteristic.
It was conviction. Thus in Chapter XX,
article 8, paragraph 1 it is said about
punishment for theft committed stealing 3
times. He had to be hanged.

Another characteristics are official
relations. Chapter XX, article 8, Paragraph
2 refers to crimes against leaders [7]. We
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can also find points about killing, injury,
beating committed against masters [1].

There were some chapters about sex of
criminals. In articles 10, 11 Chapter XXIII
there are types of punishment for those
women who killed or left their children.

Finally there were chapters for
a certain profession or position. In
particular, military leader had to be
punished when he dissolved the army or
left his soldiers at home during military
campaign without any reason (Chapter
V, article 10, paragraph 2) [6]. Judicial
officials (judges, clerks) who falsified
documents were subject to criminal
liability (Chapter VII, article 6, paragraph
9, article 8, paragraph 7; Chapter VIII,
article 37, paragraph 2) [1]. Prison guards
were subject to criminal liability in case
of neglect duty (Chapter VII, art. 22,
paragraph 4) [7].

So, we can make such a conclusion.
The term «military crime subject» in
Ukraine in XVIII century was rather
correct. We can find some characteristics
of «military crime subject». He could be
only individual — a local resident or a
foreigner, person of a certain age who can
be convicted.
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Summary

The article investigates problematic issues connected with powers of bodies and officials of local self-government in administrative
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AHHOTaNMS

CraTbs MOCBSAILEHA UCCIIEOBAHNIO POOIEMHBIX BOIPOCOB, CBSA3aHHBIX C MOJHOMOYUSAMU OPTaHOB M JOJDKHOCTHBIX JIUI MECT-
HOTO CaMOYIIPABJIEHUs B aAMUHHCTPAaTUBHOM CYyIONpPOU3BOACTBE YKpanHbl. Ha 0CHOBaHMM MPOBENEHHOIO UCCIENOBAHUS aBTOPOM
OUYepUCHBI OCHOBHBIE ITPOOIEMBI, a TAK)Ke HEKOTOPHIE Iy TH MX PEIICHMS, CBI3aHHBIE C IPOIIECCOM PeaTn3alliy MOIHOMOYHI OpraHa-
MU U J0JDKHOCTHBIMH JIMIIAMH MECTHOTO CaMOYIIPABJICHUS. ABTOP aKI[EHTHPYeT BHUMaHUE Ha TOM, 4TO 0e3 3(h(eKTHBHON paboThI B
JIJAHHOM HaIlpaBJICHUH, 0€3 KOJIOCCAJIBHBIX YCHIIMI TOCYJapcTBa, €ro OPraHoB U IpaxJiaH, HEBO3MO)KHO CTaHOBJICHHE YKPaUHBI, KaKk
JIEMOKPATHIECKOTO ¥ COIIMATBHOTO, TIPABOBOTO ¥ SKOHOMHYECKHU PA3BUTOTO TOCYIAapCTBa, TAE TPaBa YeIoBeKa U rpakJaHnHa He OyayT
TOJIBKO IPOBO3IVIAIICHHBIMU JICKIAPALHMAMH, & CTAHYT PEaIbHOCTBIO, I7Ie YEJIOBEK JCHCTBUTEIbHO OyleT Beaudaiield coluanbHoi

HEHHOCTBIO.

KuioueBble ciioBa: TIOJTHOMOYH A, KOMIICTCHIMA, OPraHbl MECTHOTO CaMOYIIPAaBJICHUA, aJIMUHUCTPATUBHOC CydONIPOU3BOJICTBO,

cyneOHas 3amura.

Problem definition. The legislation
enshrined in Constitution of
Ukraine that outlines three basic principles
of Ukrainian state as democratic, civil
and lawful aren’t entirely fulfilled as of
today. However, above principles hold
most preeminent policies of constitutional
development of Ukraine, and country’s
national ideal sought by those who stood
at cradle of its statehood.

Background  research is  that
achievement of above will take time and
tremendous effort of state, its agencies,
and each of us. An essential element of this
process encompasses study of complex
issues associated with implementation of
duties of local government institutions
and their officials.

State of research. The authority of
bodies and local government officials
in administrative proceedings discussed
in works of many foreign and national
scholars, among whom V. Averyanov,
A. Bachun, 1. Solonenko, D. Holosni-
chenko, 1. Schebetun, P. Bilenchuk,
V. Bordenyuk, V. Kopeychykov, V. Krav-
chenko, V. Kornienko, N. Nyzhnyk and
other scientists.

The purpose and issues of article
is research of issues related to process
of realization powers by officials and
local government. The novelty of work is
manifested during a analyzing regulations

of applicable legislation regarding status
of public officials, public authorities,
and local governments, we can conclude
that almost all of them have rules that to
varying degrees, regulate competence of
these entities, but theoretical problems
of implementation of competence
considered insufficient, causing
confusion and even confrontation in their
application.

Statement of basic provisions. The
main task of local authorities is comprised
in resolving issues of public affairs
according to e laws of Ukraine and with
regard to interests of population [1, p. 58].
Local government as an autonomous form
of public power is characterized by its
own scope of authority.

The European Charter of Local Self-
Government uses term «competence
of local government». In the literature
competence of local government is
presumed to embody rights, duties and
subjects of territorial communities, and
local government officials to carry out
functions and tasks of local government
established by norms of Constitution,
laws, and regulations [2, p. 478].

O. Bachun states that in accordance
with Law of Ukraine «On the Local
Government in Ukraine» competence of
local government in matters of judicial
protection applies to appeals from

executive bodies of villages, towns and
city councils to court for recognition
of illegal acts of executive authorities,
other local governments, enterprises,
institutions and organizations that restrict
right of territorial communities and
authorities of local government officials
(Art. 38). In addition to those subjects of
appeal, right to address court is also held
by mayors of villages, towns and cities
(Art. 42); by Board — Chairman of district,
regional, and district in city council
(Art. 55) [3, p. 106].

The interests of public authorities
and local governments in legislation are
usually not mentioned, instead there are
norms established by law regarding their
jurisdiction and authority. For instances,
in article 4 of law of Ukraine «On the
Local Government in Ukraine» last basic
principle of local government defines
basis of judicial protection of their rights.
Farther, above law specifies functions
and discretions of local governments.
As public authorities, local governments
must act directly in accordance with laws.
Therefore it is advisable to reference
chapter 1 of article 2 CAP of Ukraine,
which defines task of administrative
proceedings through establishment of
regulations on rights of public authorities
and local governments, rather than their
abstract «interests» [4, p. 83].



The authority as an essential structural
element of competence is defined as a
set of rights and obligations of powerful
nature that determine type and extent
of behavior of an entity at appropriate
territorial level in order to meet legitimate
interests of population [5, p. 122].

In the Great Encyclopedic Dictionary
of Legal Concept term «authority» means
a set of rights and responsibilities of state
agencies and public organizations as well
as officials and other persons assigned to
them in accordance with legislation to
carry out their functions [6, p. 693].

Agreeing with scholar I. Solonenko
who defines authority as the right to give
orders, and seek their implementation,
carry out necessary actions and make
managerial decisions, hence authority is
used for meeting commitments [7, p. 82].

Some scholars define authority
as specific rights and obligations that
characterize availability of administrative
functions that allow public entities to
perform their tasks. The authority of state
or local government is a fundamental
element of their competence, established
by law under Constitution of Ukraine,
ensuring implementation of appropriate
functions in relation to specific objects of
their jurisdiction [8, p. 261].

Thus, local government — is a form of
self-organization of social and territorial
communities (regional groups), in which
citizens form territorial staff in area
of its competence established by law,
implement a public authority through
established entities or provide possibility
of permanent participation for citizens in
management [9, p. 17].

Analyzing regulations of applicable
legislation regarding status of public
officials, public authorities, and local
governments, we can conclude that
almost all of them have rules that to
varying degrees, regulate competence of
these entities, but theoretical problems of
implementation of competence considered
insufficient, causing confusion and even
confrontation in their application. The
Constitution of Ukraine, recognizing local
government as a fundamental structure
of state and society, describes its status,
using terms such as «authority», «right»,
«competence».

Competence of local government,
if characterized in most general terms,
is a legal category that includes items
in their jurisdiction and authority, has

internal unity and consistency as defined
by Constitution and laws of Ukraine
[9, p. 62].

According to D. Holosnichenko
authority is a broad and generalized
concept in terms of theory of law and
state. Its content is a system of rights
and obligations acquired in legitimate
way by state, local government, state
agencies, their officials and other
legal entities for purpose of providing
opportunities, satisfying needs and
interests of man and citizen, individual
social groups and society as a whole

[10, p. 54].
Local governments and its officials
have powers of private character,

general powers defined in Constitution
of Ukraine and laws, and are applicable
to all these entities, but authority to
direct management of administrative and
territorial units are governed by charter
community. Statutory powers are defined
in rules of statutes of local communities
and apply only to relevant communities.
Publication of charters as a way to
consolidate powers of local government
is conditioned by several factors that
affect regulations of local municipalities
[10, p. 195].

Despite fact that rights of local
governments almost always are their
responsibilities, and vice versa, this does
not mean that among them there is no
difference. The rights and responsibilities
of local government within competence
of latter exhibit relatively independent
character. The rights of subject of local
government constitute a discretion in
deciding on an issue of public life in area
of its jurisdiction [11, p. 397].

Obligations of local government
do not provide that freedom of choice
for addressing specific issues of public
life within their jurisdiction, strictly
regulating their actions in a particular
field of competence.

Powers of local government entities
can be divided into powers of general
and specific nature. The powers of a
general nature define objectives and
areas of activity of local government.
In turn, powers a specific character are
always associated with resolution of
certain current issues and operations
in management, ensuring at same
time implementation of powers of
local government with general nature
[11, p. 398].
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The powers of local government
define boundaries of its entities in matters
that are subject of its jurisdiction. Local
government’s actions result in defining,
changing, terminating powers of its
organs and officials, as well as rights
and responsibilities of enterprises,
organizations and other legal entities and
citizens in local government relations
[11, p. 403].

It’s worth noting that there is no
unity in classification of authorities
of governmental subjects in legal
science nowadays. Thus, according to
1. Schebetun powers of local governments
are divided into following types: 1) a
general nature, which is always associated
with management and administration,
publication of legal acts, mandatory for
all bodies and local government officials,
individuals and businesses with practical
implementation of all basic functions of
local community; 2) particular nature,
which are related to addressing specific
issues of local life; 3) powers that
contribute to implementation of local
governments, and related to establishment
of'its own initiatives in addressing various
issues of local life and performance of
certain functions of local community
[12, p. 110].

According to P. Liubchenko powers
of local governments are divided by areas
of public life: 1) in socio-economic and
cultural development; 2) in budget and
finance; 3) in management of municipal
property; 4) in environmental safety;
5) in rights, freedoms and legal interests of
citizens; 6) powers related to organization
and control; 7) powers related to
interaction between state government and
local governments; 8) organizational and
constituent powers of nature [9, p. 102].

Based on implementation  of
theoretical and legal characteristics of
current legislation, we can conclude that
powers of local governments are divided
according to following criteria:

— Depending on authority which
they exercise a) powers of representative
bodies, which, according to article 10 of
law of Ukraine «On Local Governmenty,
are village and city councils, representing
respective municipalities and carry out on
their behalf and in their interest functions
and powers of local government by
Constitution of Ukraine, this and other
laws. Regional and district councils
are representative bodies of local self-
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governments that embody common
interests of territorial communities of
villages, towns, cities, within the powers
defined by Constitution of Ukraine, this
and other laws and powers transferred
to them by villages, settlements and city
councils [13]; b) powers of executive
bodies of villages, towns, cities, and city
district boards (if established), including
executive ~ committees, = managerial
departments and institutions, etc. In town
councils that represent municipalities,
numbering up to 500 people, by decision
of territorial community or village council
executive entities may not be established
[13]; ¢) powers of other entities of local
government  (territorial ~ community,
village, mayor, community organizations);

— By influence of local governments
in areas of public life: powers in the
field of socio-economic and cultural
development; authority in forming
local budget; authority to communal
property management; powers in the
field of housing and communal services;
powers in field of construction; authority
in education, health, culture, physical
culture and sports; powers in sphere
of land relations and protection of
environment; authority to provide law and
order, protection of rights, freedoms and
legal interests of citizens in all spheres of
public life;

— By subject composition: 1) power
of collective entities of local government,
including: local communities,
representative bodies; executive bodies
of wvillages, towns or city councils;
community organizations, sessions of
councils, standing committees of councils,
temporary control commissions  of
councils, divisions, departments and other
executive bodies of villages, towns, cities,
borough council presidium (board) district
and regional councils, executive office
district and regional councils; 2) powers
of individual entities of local government,
in particular: village, mayor, head of
district, regional, district in city council,
deputy head of district, regional, district
in city council, secretary of village, town
council, deputies od councils, manager
and staff executive committees, etc.;

— By legal force of a legislation in
which they are established: a) powers
enshrined in legislation; b) powers
enshrined in regulations, including local;

— By place and role of local
governments in public administrations:

1) own (self-governing) authority,
implementation of which is connected
with solving local issues, and providing
public services to citizens; 2) delegated
powers (powers of executive authority
granted by law to local authorities) that
involve performing functions of executive
powers [14, p.16].

— By th exclusivity: a) powers of
local governments, lost of which is
exclusive. Exceptional powers enshrined
in law regarding rights and duties
that are exclusive responsibility of
representative bodies, and are performed
by them directly. Exceptional powers
provide certain guarantees of rule in
system of representative bodies and local
government officials; b) powers of local
governments, which can be determined
later. Thus, in accordance with article 40 of
law of Ukraine «On Local Government»
executive bodies of villages, towns and
city councils, except powers under this
Act, exercise other rights granted to them
by law [13]. The article 43 of same Act
states, «district and regional councils
can consider and decide in plenary and
other matters within jurisdiction of this
and other laws» [13]. And article 146 of
Constitution of Ukraine states that other
issues of local self-government, as well as
its formation, operation and responsibility
are determined by law [15];

— By presence (absence) of authority
requirements: a) authority (making
decisions that are mandatory for all
citizens, officials and organizations;
use of state coercion, control, etc.).
Y. Tikhomirov defines authority as a
«secured by law demand of authorized
subject that is addressed to individuals and
legal entities» [16, p.139]; b) powers that
are not associated with implementation
of governmental regulations (e. g. intra-
organizational solution of economic
issues; powers that are performed in a
horizontal relationship, etc.).

Thus, theauthority ~ of  local
governments must be understood as rights
and responsibilities of local communities
to ensure rights and freedoms of man and
citizen that is specified in functions of
their realization, protection and security,
and are established by law.

The Constitution of Ukraine defines
most important functions of state, which
include ensuring human rights and
freedoms, and legal protection of citizens.
Furthermore rights and freedoms of man
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and citizen, as well as their guarantees
determine content and direction of
state. The implementation of these
constitutional canons is largely dependent
on effective judicial protection —
especially administrative courts, whose
jurisdiction applies to disputes involving
bodies (officials) that have state-power,
and mandatory authority.

The order of  administrative
proceedings, regulated by Administrative
Code of Ukraine, involves implementation
of relevant procedures by subjects
of local governments. Such subjects
include administrative court, a person
who requests protection of their rights,
freedoms and lawful interests, and persons
who legally have right to protect rights,
freedoms and interests of others (attorney,
ombudsman, local governments, public
authorities, individuals and legal entities).
Empowering these actors of procedural
rights and obligations means that
legislature has defined powers of each
entity in administrative proceedings, so
that it becomes orderly conducted and has
a consistent character.

Article 49 of Code of Administrative
Procedure of Ukraine stipulates that
persons involved in case have equal
procedural rights and obligations. Above
persons must conscientiously use their
procedural rights and comply strictly
procedural obligations.

It is eminent that Article 47 of CAP of
Ukraine defines that persons involved in
administrative process can be divided into
three groups: a) sides (one side is plaintiff,
and other — defendant); b) a third party
(a) third parties that claim independent
demands on subject of dispute; b) third
parties that do not claim independent
demands on subject of dispute); c)
representatives of parties and third parties
(Ukraine Parliamentary Commissioner
for Human Rights, prosecutor, public
authorities, local governments, individuals
and legal entities) [17].

The administrative lawsuit is an
appeal by plaintiff. However, based on
content of article 60 of CAP of Ukraine,
administrative lawsuit may be initiated
not only at request of plaintiff, but claim
of prosecutor and other persons who are
entitled to protect rights and freedoms of
others. It should be noted that a plaintiff
is always a person whose rights freedoms
and interests are subject of administrative
case.
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The plaintiff in an administrative
case according to chapter 2, article 50 of
CAP of Ukraine canbe: a) an individual —
citizen of Ukraine, foreigner or stateless
person, and entrepreneur; b) legal
entities — enterprises, institutions,
organizations, associations of citizens;
¢) public authorities.

Based on specific
administrative proceedings, one can
identify specific subjects of court
cases — bodies of power (public
authorities, local governments and their
officials). Public disputes between these
entities considered in administrative
proceedings regarding implementation
of their competence in management,
including delegated powers and on
conclusion and implementation of
administrative  agreements.  Given
peculiarity of actors of public authority
to conduct their duties exclusively
within law, their duty to open a lawsuit
is executed in case of violation of their
competence, and act or action of another
public entity. As already stated, village,
town and city mayor may appeal to
court to demand recognition of illegal
acts of other local governments, local
authorities, enterprises, institutions
and organizations that limit rights and
interests of local community, as well as
powers of board and its organs.

Civil servants are special
plaintiffs who are entitled to appeal to
administrative court to resolve disputes
related to public service [17]. Article
17 of CAP of Ukraine determines
jurisdiction of administrative courts
to hear cases in administrative
proceedings. Analyzing content of this
article, subjects of appeals to court with
administrative lawsuits are primarily
individuals and legal entities, and
defendants — public authorities. Article
50 of CAP of Ukraine stipulates and
follows objectives of administrative
proceedings that plaintiff must be a
physical or legal person, who request
protection of their rights, freedoms and
interests, if it considers that subject of
power affects these rights, freedoms
and interests. However, part 4 of above
articles provides cases of administrative
claims by public authorities, meaning
that law defines cases where plaintiff
in administrative proceedings is subject
of public authority. According to article
50 of CAP of Ukraine citizens of

legal

Ukraine, foreigners, stateless persons,
legal persons (companies, institutions,
organizations), individuals who are not
public authorities can be defendants in
administrative proceedings only with
administrative claim of government
agencies in cases: a) a temporary ban
(suspension) all or certain types of
activities of association; b) a forced
dissolution (liquidation) of associations;
c) a forced expulsion of a foreigner
or a person without citizenship of
Ukraine; d) restrictions on right to
peaceful assembly (meetings, rallies,
demonstrations, strikes, etc.); ) in other
cases specified by law. This list is not
exhaustive — law may establish other
similar cases.

Consequently, legislator limits right
of appeal to authority of administrative
lawsuit, referring only to extent legally
required. Thus, only in exceptional
cases specifically established by law,
defendant in administrative proceeding
may be a physical or legal person who
doesn’t have public authority.

Conclusions. The authority of local
government officials in administrative
proceedings should be understood
as enshrined in current legislation
rights and duties of officials and
local government to ensure rights
and freedoms of man and citizen,
specifically regarding protection
of rights, freedoms and interests of
individuals and legal persons in public
law relations and aimed to confirm or
restore right violated or disputed.
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Summary

This article is devoted to analysis of two notions of International law: secession and recognition of States. Two competing theories
of State recognition are studied, namely: «declaratory» theory and «constitutive» theory. These both theories of recognition are
analyzed with regard to modern development in international relations and theory of International law. The degree of discretion that
States have while granting or withholding recognition to newly emerged States is studied as well as political background of such
decisions. Attention is paid to issue of status of newly formed units prior to their recognition by international community.

Key words: recognition of state, secession, declaratory theory, constitutive theory, territorial integrity, statehood.

AHHOTaNUA

OTa cTaThsl MOCBAIICHA aHAJIU3Y JIBYX IIOHATHH B MEKyHapOAHOM IIpaBe: CELlECCUH U NPU3HAHUIO rOCYNapCTB. JIBe KOHKYpPEHT-
HBIE TEOPHH NPU3HAHUS TOCYIAPCTB N3YUCHBI B JAHHOW CTaThe: JeKIapaTuBHast 1 KOHCTUTYTHBHas Teopun. OGe pacCMOTPEHBI B 9TOH
paboTe B COOTBETCTBUH C PA3BUTHEM MEXIYHAPOJHBIX OTHOIICHUH M TEOPHU MEKAYyHApOAHOro mnpaa. Jlanee mpoaHain3upoBaHa
CTENEeHb YCMOTPEHUS, KOTOPYIO UMEIOT rOCYIapCTBa IPH MPUHATHN PELICHNUS NIPEJOCTaBUTh HIIM HET IPU3HAHUE TOCYapCTBY, a TaK-
K€ MOJIMTUYECKOE OCHOBAHHUE MPU TPUHATUH TaKUX PELICHUH. BHUMaHKE B cTaThe YIEICHO BOIPOCY CTaTyca ChOPMUPOBABILETOCS
00BEeIMHEHNS JI0 €ro MPU3HAHUS KaK rOCyAapcTBa MEXIYHAPOIHBIM COOOIIECTBOM.

KuroueBble ci10Ba: NpH3HAHHE TOCYIApCTB, CELECCHs, ACKIapaTUBHAs TEOpHs, KOHCTUTYTHBHAs TEOpUs, TEPPUTOpHAIIbHAS

LECITOCTHOCTH, TOCYAAaPCTBCHHOCTD.

International relations never exist
in a static condition as inter-States
communication is highly dynamic. Some
events on international political scene
or in sphere of international trade could
rapidly influence vectors of cooperation
between States. Development of States
occurs with regard to changes in external
policy and internal matters’ regulation.
Notwithstanding States’ constant
development, some events in social and
political life of a State could cause issue of
conflict over its existing territorial borders.
Moreover, sometimes those internal and
external events could provoke secession
processes in a particular State as well as
to create conditions for establishment of
new State on world map.

Problematic issue. There is a
precondition for each emerging State to
pass a recognition test and to comply with
statechood requirements. In this regard
two following question arise: (1) which
function States perform while deciding
whether or not to grant recognition to
community that seceded from a sovereign
State? Is there actually any direct
obligation on States to immediately grant
recognition to a newly emerging State if
last complied with statehood elements? To
answer these two questions — two notions
of International law shall be studied. The
first one is secession itself and second one
is recognition.

Actuality of research. The issue of
statehood could be considered as a core
concept in International law. One of
main political developments and at same
time source of conflicts of last century is
emergence of new States. However, the
theory of recognition of newly emerged
State is not clearly defined. The matter
of recognition always causes a lot of
discussion in international community and
highly depends on factual background in
each particular case. Recognition of new
State means creation of new participant of
international relations as well as changes
in economic and political development.
That is why this issue is of high importance
for world order. Hence, study of theory of
recognition of newly emerged State and
prior practice on this matter is actual topic
due to last development on world map.

Prior studies on this issue. Issues
of statehood and recognition of newly
emerged State are influenced by
developments in modern international
relations and sometimes have a political
reasoning. These notions have been studied
during XX century till the modern times
and still haven’t reached unique criteria and
definition in theory of International law.
Theoretical research and characteristics of
recognition, statehood and secession could
be found in the works of I. Brownlie, H.
Lauterpacht, L. Oppenheim, W. Worster
and other scholars.

Purpose and task of research.
Recognition and secession are closely
linked [1, p. 94] with each other and
shall be analyzed mutually. The purpose
of this paper is to study links between
these two categories «recognition» and
«secession». The other point of this
research is to analyze whether recognition
itself serves other functions in modern
International law apart its primary one
and whether it could be used by States to
gain their own goals. Further this paper
studies recognition as so-called «the
next step’ that had to be taken by States
since seceded community complied with
statehood criteria. Before starting study
of secession phenomenon analysis of
secession itself shall be done. Particularly,
it is necessary to study whether secession
could be considered as a lawful method
of self-determination that complies with
standards of International law.

A declaration  that  particular
community  fulfills  conditions  of
statehood as required by international law
means recognition of such a community
as a State. In this case other States have
an obligation to grant a proper recognition
to this State. Hence, it is to States that
already exist to recognize or not particular
community as a State [2, p. 385].

Issue of recognition of new
States always raises matter of factual
analysis since each case of emergence



of new State is based on particular
circumstances that should be carefully
studied. Assessment of facts is much

easier from a historical distance.
Nobody questions today recognition
of Spanish colonial empire in Latin
America, or independence of Greece
from Ottoman rule. At time when these
events occurred they were among most
controversial  political issues. The
principle of legitimacy — as understood
at that time — had to give way to
independence of new states. Therefore,
it is necessary to recognize that «facts»
and «policy matters» concerning
dissolution of states, emergence of
new states and recognition of latter
contain more than facts per se: they
also contained an important contextual
dimension and it is necessary to make
an effort to understand it as completely
as possible [3, p. 66 ].

Since end of decolonization existing
boundaries of States have become a
worldwide recognized constanta. It means
that any attempt to redraw boundaries
could be characterized as a violation of
principle of territorial integrity. Nowadays
the principle of territorial integrity may
be considered as a peremptory norm.
Moreover, if there is a case that newly
emerged State seceded from territory of
other sovereign State and third State will
grant recognition to this newly emerged
one without consent of State from territory
of which secession occurred, it could be
considered as a violation of international
law [1, p. 94-95].

International law protects States’
territorial integrity whereas it prescribes
certain limits to such protection. There
are two limitations: first one is possibility
for Security Council Action according
to Chapter VII of UN Charter [4]. The
Security Council in order to maintain or
restore international peace and security
may use forceful measures in territories of
States involved in a conflict. The second
limit relates to act of State that was taken
asarespond to an armed attack. In this case
territorial integrity would not be violated
if State were acting in self-defense under
Article 51 of UN Charter [4].

From the mentioned above limitations
there is no direct stipulation that violation
of territorial integrity could be justified
by exercise of right to self-determination.
Whether any community has a lawful
right to secede from State since such

secession in any case will influence
existing borders of later? If the answer
is «no’ to this question, consequently no
recognition may be granted by other State
as in opposite case such a recognition will
be in violation of International law.
Secession often means instability and
threat to security and established world
order, this concept remains not clearly
defined in International law from two
points. The first one is terminological
and second one is a procedural regulation
since there is no guidance on what shall
be done in case of secession. After new
State has emerged at some point it will
lead to a necessity for such State to enter
into inter-States relations and to become
a subject of International law. However,
to participate in international relations it
is necessary for State to be recognized
by other subjects of International law. It
prominently evidences a close link and
interaction between these two concepts
«secessiony and «recognitiony.
Phenomenon of recognition itself
is not most clearly defined category in
International law whereas it is highly
important one as it influences international
relations and municipal order [5, p. 367]. It
is often a case that decision on recognition
depends on political reasoning rather than
on purely legal background [5, p. 368].
It is urged that recognition is result of a
decision taken not in execution of a legal
duty, but in pursuance of exigencies of
national interest [6, p. 1]. Recognition is a
statement by an international legal person
as to status in international law of another
real or alleged international legal person
or of the validity of a particular factual
situation. Brownlie writes, «the typical
act of recognition has two legal functions.
First, the determination of statehood,

a question of law: such individual
determination may have evidential
effect before a tribunal. Secondly,

act is a condition of establishment of
formal, optional, and bilateral relations,
including diplomatic relations» [7, p. 89].
It constitutes participation in international
legal process generally and at same
time plays important role within context
of bilateral relations and domestically
[S, p. 368].

There is a variety of options on
how an entity may be recognized as.
For example, such an entity may be
recognized as a full sovereign State, or
as effective authority within a specific
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area or as a subordinate authority to
another State [8, p. 23], [9, p. 675]. The
existence of informal bilateral relations
does not constitute an acknowledgement
of recognition. In addition, state practice
demonstrates that, with respect to
interaction between recognizing states
and unrecognized entities, participation in
negotiations, establishment of unofficial
representation, accession to multilateral
treaties, and membership in international
organizations do not imply recognition
[7, p. 93]. Even though an entity may
possess characteristics to qualify for
statehood, there is no guarantee that states
will officially recognize it. States are not
legally obligated to publicly recognize
other states. «Recognition is, as practice of
most states shows, much more question of
policy than of law» [10, p. 149-151]. As a
result, an entity with a population, defined
territory, government, and capacity to
enter into international relations may be
recognized as a state by certain members
of international community, but not by
others.

Two competing theories of state
recognition exist. The fist theory is
«declaratory» one which is becoming more
and more substituted by «constitutive»
theory. The constitutive theory was often
used in practice during nineteenth century
when new states were only recognized
following consensus from current
members of international community.
According to this theory recognition of an
entity as a State is not automatic. A State
exists only as a State when it is recognized
as such. At same time other States have
a considerable discretion to recognize
such newly proclaimed State or not. And
in legal sense only after recognition by
those other states does new state exist
[11]. The constitutive theory maintains
that it is act of recognition by other States
that creates a new State and endows it
with legal personality and not process by
which it actually obtained independence.
Hence, new States are established in
international community as fully fledged
subjects of international law by virtue of
will and consent of already existing States
[12,p. 17].

According to «constitutive» theory»
newly formed entity that is unrecognized
by other States may not be considered
as a subject to obligations acceptably
imposed on States by International
law. Consequently, it means that this
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unrecognized unit will be free from
any restrains that are imposed on
States as subjects of International law.
Such situation is dangerous due to its
uncertainty that could stimulate disorder
processes. Moreover, some States may
refrain from granting recognition to
newly formed entity while others may
recognize it. This situation undoubtedly
will lead to high level of political
disagreements and tensions [5, p. 369].
Scholars supported constitutive theory,
and begin to reexamine this theory,
considering whether it provides a
firmer foundation for determination of
statehood status [13, p. 108-109] Critics
of constitutive theory argue that it is
relatively discretionary, because «a new
state will «exist’ as to those states which
recognize it, while not existing as to
those states which do not» [14, p. 266].
There are two elements of recognition
theory: the first element is whether new
state exists before recognition by other
states; and second element is degree
of discretion that states have to grant
or withhold recognition. Lauterpacht
observed two elements when he stated:
«The constitutive theory culminates
in two assertions: first is that, prior to
recognition, community in question
possesses neither rights nor obligations
which international law associates with
full statehood; second is that recognition
is a matter of absolute political discretion
as distinguished from a legal duty owed
to community concerned» [ 15, p. 25].
This separation is significant because
two aspects of theories, although often
matched in their classic constitutive/
declaratory arrangement, are sometimes
mixed. Different authors do not necessarily
follow classic models. Lauterpacht
himself embraced constitutive theory
in sense that new State did not exist
until recognized, but he also insisted on
declaratory theory in sense that existing
States did not have discretion to refuse to
recognize a new State. The classification
into constitutive and declaratory theories
not always becomes reasonable as it is
necessary to analyze firstly how very
status of statechood is conceived in
different ways, and, second, how role of
State discretion and consent in forming
legitimate international law is also
differently conceived [16, p. 115-171].
The second theory of recognition is
declaratory one. This theory better replies

to realities [17, p. 88]. According to this
theory newly emerged State becomes
a subject of International law not upon
consent of other States but rather due
to factual circumstances. Declaratory
theory adheres to supremacy of State
[5, p. 369].

In reality the situation of recognition
reaches middle of these two theories.
Looking at practical application of these
theories of recognition in its two cases
Permanent Court of International Justice,
predecessor to International Court of
Justice, applied constitutive theory. The
first case is Lighthouses case, where
effectiveness was disregarded for fiction
of continued sovereignty of Turkish
Sultan [18], and Rights of Nationals of
United States of America in Morocco
case, regarding continued sovereignty
of Morocco although under French
Protectorate [19].

Also the International Criminal
Tribunal for former Yugoslavia, the
International ~ Court  of  Justice’s
neighbor in Hague is also supportive of
constitutive theory. In the Celebiéi case,
I.C.T.Y. held that conflict within former
Yugoslavia was only of an international
nature after international recognition of
independent statehood of Croatia and
Bosnia and Herzegovina [20]. In the
Tadi¢ case also at I.C.T.Y., Judge Li, in
a separate opinion, criticized majority
for applying constitutive theory. Judge
Li argued that conflict should have been
seen as international from moment of
Slovenia’s and Croatia’s declarations of
independence, not because of recognition
by others [21].

Nowadays recognition has gained
political background. If the particular
State does not recognize other one, later
is rarely contend that such unrecognized
entity is devoid of powers and obligations
before international law and exists in a
legal vacuum [5, p. 370]. During last few
decades recognition of newly emerged
States has changed its primary goal for
which it was created. Nowadays non-
recognition is more widely used by
the States as a method to show their
disapproval of particular territorial
changes [1, p. 94-95]. Non-recognition
also serves now as an instrument that
shows geopolitical strategies of States.
However, it is important to mention, that
if State was not recognized by other States
it would not seem in law as evidence
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against statehood itself [5, p. 371].
Non-recognition of State does not mean
that such State has no responsibility
under International law, especially if
such recognition was not granted due to
political reasons [5, p. 370].

There are situations where existence
of emerged States was blocked by
other, more powerful States. Also there
cases when States, that had no more
factual qualification as such, were
maintained as essentially legal fictions
by international community. This
suggests that recognition both constitutes
and maintains legal personality of other
States whose reality would suggest
that they no longer existed [22, p. 78].
In any case, legal issues arising from
dissolution of states, emergence of new
states and recognition of latter require a
thorough understanding of relevant facts.
It is necessary to emphasize importance
of circumstantial dimensions of issues,
given that views on pertinent facts
usually diverge, at least during policy
making stage [3, p. 66].

Self-determination sometimes
considered as a reason for secession
movement. However, the question
arises: ~ whether law  on  self-
determination prescribes any rules or
guidelines on legitimacy of secession
itself. The right to self-determination is
a fundamental principle of International
law [23, p. 380] and is incorporated
in Article 1 (2) UN Charter [4].
Authoritative interpretation of that
principle has been given in Friendly
Relations Declaration, [24] annexed
to General Assembly Resolution 2625.
Namely, this declaration stipulates
that «all peoples have the right
freely to determine, without external
interference, their political status
and to pursue their economic, social
and cultural development, and every
State has duty to respect this right in
accordance with provisions of Charter»
[24]. However, it is widely accepted
and interpreted in such a way that
right to self-determination may not be
used to violate the territorial integrity
of the State. The Friendly Relations
Declaration further prescribes that
principle of self-determination may
not be «construed as authorizing or
encouraging any action which would
dismember or impair, totally or in part,
territorial integrity or political unity



of sovereign and independent States»
as long as States respect principle of

equal rights and self-determination
in relation to minority groups [24].
Hence, the right of self-determination
may be exercised within an existing
State by granting autonomy within
that State, but it does not proclaim or
encourage complete secession from that
State. From this analysis right to self-
determination seems to be limited to its
realization within internal borders of
State in different forms of autonomy.
Turning back to earlier examples
of secession as a means of new State’s
emergence, legitimacy of secession
was authorized only when right to
self-determination was exercised for
purpose of decolonization [25, p. 332].
In any other circumstances it is highly
questionable whether to right to self-
determination can legitimately lead to a
right to secession. According to concept
of «remedial secession» a «people» may
resort to external self-determination
under extreme circumstances, especially
when state renders an internal self-
determination  impossible  through
discriminatory politics [26, p. 42].
Weighting everything up, nowadays
recognition of a State as a new participant
of international relations and subject
of International law refers to dialogue
between existing States. A decision of
a particular State to recognize or refuse
recognition to emerged State is based on
political reasonability and geopolitical
goals. However, modern States and
existing IGOs adhered to achievements
of International law and have a good
understanding of its role in granting
stability and peace in each region of
world. That is why refusal to grant
recognition to a new State without any
adequate reason could be considered as
a manipulation of existing doctrine of
recognition which could question existing
international order. Consequently, when
issues of recognition arises balancing of
interest and wide long lasting discussion
will have place. It serves for State as an
instrument to balance their political own
goals and legal reasoning as well as to
guaranty compliance with International
law and stability in international relations.
While decision of a particular State to
grant or withhold recognition to another
state is influenced by political issues,
there is a set of rules and established

practice in International law in this
sphere. These «standards of recognition»
form a mechanism and precondition for
elimination of controversies when issue
of recognition of newly emerged State
arises. It grants and maintains stability
for international community as well as
adherence to International law.
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METO/IOJIOTHYECKHE MOIXObI
K ONPEJAEJEHUIO «[IEHBI» IPECTYIIHOCTH

Haranss CMETAHUHA,

KaHUJaT IOPUANYCCKUX HAaYK, aCCUCTEHT Kaepbl KPUMUHOJIOTUH U

YTOJIOBHO-HUCITOJHUTEIBHOTO ITpaBa

HanuoHanbHOro 1opuanyecKoro yHuBepcurera umeHu Spocinasa Mynporo

Summary

The article deals with disclosure of methodological approaches to study of ,,price” of crime notion in modern criminological science
and definition of direct and indirect damage caused by crime. Scientific researches are analyzed and contain information about development
of concept of ,,price” of crime and its structure. The author systematized basic definitions of ,,price” of crime. In the thesis proposals as to
improvement of notion of its ,,price” of crime are put forward. The author gives her definition of ,,crime” and ,,price” of crime.

Key words: crime, ,,price” of crime, direct damage, indirect damage, social consequences, reparation of damages, computational

tables.

AHHOTaNUA

CraTbs OCBAIICHA PACKPBITHIO METOJOJIOTMYECKHUX MOAXO0I0B K U3YyHYEHHIO IIOHATHS «LIEHa» IPECTYIIHOCTH B COBPEMEHHOM KpH-
MHHOJIOTHUECKOM HayKe M OMPEAEICHHIO MPSIMOT0 M HENpsIMOro ymepba oT mpecTymHocT. [Ipoanann3npoBaHbl HaydHBIE TPYIHI,
CoZIeprKalllie CBEJICHUS O PA3BUTHHU IMOHATHUS «1l€Ha» MPECTYIMHOCTH U €€ CTPYKTYpbl. ABTOPOM CUCTEMATH3HPOBAaHbI OCHOBHBIE OIpe-
JICTICHHs «LEHbD» MIPECTYIHOCTH. B paboTe BbICKa3aHbI MPEUIOKEHHS 110 YCOBEPIICHCTBOBAHUIO IOHATUS «IEHa» IPECTYIHOCTH.
ABTOp MPEIOCTABISET COOCTBEHHOE OTIPEIETICHNE MTOHATHS «IIPECTYITHOCTE» H «IIEHa» MPECTYMHOCTH.

KioueBble cj10Ba: MpecTynHOCTb, I[EHA» NPECTYINHOCTH, NPSAMOi yuiep0, moOouHbIH yuiepd, colnaIbHble MOCIESACTBHS, BO3-

MelleHHe yiepoa, pacyeTHbIe TaOIUIIbI.

HocTaﬂomca npodaembl. B co-
BPEMEHHOM 0011ecTBe npodiema
HCCIIC/IOBAHNS  TIPECTYITHOCTH  SIBIISICTCS
ONHOW M3 CaMbIX aKTyaJIbHBIX, BBICTYIIa-
€T Ba)XHbIM OOBEKTOM H3YY€HHs B HayKe
KPUMHHOJIOTUH U TIPAKTUKE OOPHOBI ¢ TIpe-
ctynHocThio. «LleHa» mpectynHOCTH HMe-
€T OTJAJICHHbIC TOCIECTBHS, MOPOXKIACT
MEXaHM3Mbl TEHEBOH SKOHOMHKH, BUKTHU-
MH3AIUN HACEJICHHs], HEIOBEpHUE TPAKIAH
K TIPaBOOXPAHUTEIHHBIM OpTaHaM, CO3IaeT
COIMAJILHO-HETATUBHBIH KJIMMaT B TOCY-
napctBe. OHA SIBISIETCST CETOIHST MOITHBIM
pecypcoM, KOTOpBIii 0TOOpakaeT peaabHOe
COCTOSIHME TIPECTYITHOCTH U €€ KPUMHHO-
TeHHbII OTEHIMAI, TpeOyeT COBPEMEHHBIX
TIOJIXO/IOB 1 OLICHKH KPMMUHOJIOTaMH, Be/lb
(haKTUYECKH OHA CTABUT BOIIPOC O BO3MOXK-
HOCTH CyILIECTBOBaHHs KaKk camoro oole-
CTBa, TaK U 0E30MACHON KU3HU TPaKIaH.
AxTyanbHOCTh  TeMmbl. [IpoGmema
ONpeNiesIeHus]  «IEHBD)  MPECTyMHOCTH
TpeOyeT CErofHs HOBOTO ITOHUMAaHHS B
KPUMHHOJIOTHH, OTKa3a OT YHPOIIEHHBIX
TIOJTXOJIOB K 3TOMY BaKHOMY W CIIO)KHOMY
BOIIPOCY, OOJIBIIIETO BHUMAHUS B HAay9IHOI
smteparype. OTaenbHbIe acHeKThl Hcclie-
JyeMoil TpoOJieMbl paccMaTpUBAINCH B
HAay4YHBIX Pa0OTaX TaKUX M3BECTHBIX yde-
HbIX, Kak FO.M. AntonsH, A.M. boiiko,
B.B.Tonuna, b.H. 'onoBkun, B.H. pemun,
A.Il. 3akamox, C.M. HUumakos, B.E. Ksa-
mmc, JIL.B. Kongpariok, A.H. Kocrenko,
A.T". Kynuxk, B.B. Jlynees, B.C. OBunHCKMiA,
JL.W. Pomanogsa, B.W. lllakyn u npyrue.

LlenbIo cTaTHH SIBISETCS OTIPEieNICHIe
METOJIOJIOTUYECKIX TTOIXOI0B K Orperiese-
HMIO TOHATHUS «IIEHa» MPECTYIHOCTH U €e
CTPYKTYPbl B COBPEMEHHOH KPHUMHHOIIO-
'Y, a TAKOKe OlpeielieHne MPsIMOTo U He-
IPSIMOTO YOBITKA OT PECTYITHOCTH.

N3zno:xeHne OCHOBHOTO MarepuaJa.
B 0OBIYHOM NOHMMAHHMM LIEHA SIBISCTCS
JICHE)KHBIM BBIPOKEHHEM CTOMMOCTH TO-
Bapa, MIAaToi, a B NMEPEHOCHOM 3HAYCHUH
— IIEHHOCTHIO, 3HAYEHNEM Jero-Inbo, onpe-
neneHHon poneto [1, ¢. 516]. «lena» xe
MIPECTYITHOCTH B KPUMHHOJIOTHH SIBIISIETCSI
KJTFOUEBBIM  3JIEMEHTOM  XapaKTePHCTHAKH
CaMOM IPECTYITHOCTH M COCTaBJIAIOLICH
MHGPOPMALIMOHHOIN MOJIENH TIPECTYITHOCTH.
VYuenslif B.B. JlyneeB ormeuaer, 4to mias-
Hasl TPAreAMMHOCTb HAILIEro COCTOSHUS 3a-
KJIIOYaeTcsl B TOM, YTO Mbl TOYHO HE 3HaeM
peanbHOro 0000IIEeHHOro 00beMa MPECTyTI-
HOCTH, HE 3HAEM €€ MOJHBIX COLHAIBHBIX
1 SKOHOMUYECKUX TOCIIE/ICTBHH, HE 3HAEM
nefcTBUTENRHON 3(deKTHBHOCTH OOPBHOBI
C IIPECTYNHOCTBIO, HE 3HaeM, BO YTO OHA B
1IeJIOM OOXOIMTCS Hallel CTpaHe W He nMe-
€M aJIeKBaTHOTO TIPOTHO3a €€ BO3MOKHOTO
pazBuTus. [Ipu repBoM OCTOPOKHOM OLie-
HOYHOM HPUOIIIKCHUH K SKOHOMHYECKOH
LIEHE MPECTYITHOCTH OHA SIBIISETCS KOJIOC-
casibHOM [2]. A «OIODKET» CYIIECTBYIOLICH
MPECTYIHOCTH JIOCTATOYHO 4acTO CPaBHHU-
BAIOT C OIOKETOM CTPaHBIL.

«llena» mpecTynmHOCTH — O3TO CIIO-
BOCOYETAHNE, B KOTOPOM CIIOBO «IICHA»
SIBIISICTCS TIIABHBIM, & MOHATHE «IIPECTYII-

HOCTB» SIBISI€TCS 3aBHCHUMBIM. Takum 00-
pa3oM, HEBO3MOXKHO OTBETHTH Ha BOMPOC
0 TOM, YTO TAKOE «IEHa» IPECTYIHOCTH,
0e3 OOBSICHEHHI TOTO, KaKOE CONEpKaHNE
BKJIAQ/IBIBACTCSI B TEPMHUH «IIPECTYITHOCTE)
[3, c. 5]. TlonsTie mpecTymHOCTH, KaKk U
Tr000€ TIOHSTHE, UMEET COZIepKaHHe 1 00b-
eM. [Ipennaraem Takoe omnpezneneHue IMo-
HSTHS NIPECTYITHOCTH: MPECTYITHOCTb — 3TO
KpUMHHAJIbHAS TPaKTHKA JIFOZIEH, KoTopast
MPOSIBISIETCS], KAK SBJICHUAE B BUJIC MHOXE-
CTBEHHOCTH NPECTYIUICHUH U JIUL, KOTOpbIE
UX COBEPIUMIM, B OIPEIEICHHOM IpO-
CTPAHCTBEHHO-BPEMEHHOM TIPOMEXKYTKE H
KOTOpasi TOJUISKHUT KOJIMYECTBEHHO-Kade-
CTBEHHOMY M3MEPEHHIO.

B peanbHON JEHCTBHTENBHOCTH TIpe-
CTYITHOCTh XapaKTepHU3yeTcs, KaK CTaTh-
CTUYECKasl MHOKECTBEHHOCTh  Pa3HBIX
aKTOB  MH/MBHYaJIBHOTO  IIPECTYITHOTO
noBesieHus. [loBenenus, kotopoe oOpa-
3yeT COIep)KaHHWe 3alpEeIeHHOH 3aKOHOM
KPUMHUHAIBHON — MPAKTUKU.  YYHUTHIBas
€IMHCTBO IPECTYIUICHUH M JIML, KOTOpbIE
UX COBEpPLIWIH, MPECTYIHOCTh MBI OIpe-
JieTIsieM, KaK MHO>KECTBEHHOCTb HE TOJBKO
MPEeCTYIUIEHNH, HO M IpecTymHUKOB. Ompe-
JIeTIeHHe TIPECTYITHOCTH 4epe3 KaTeropuio
MHOXXECTBEHHOCTH TIPECTYIUICHUI ¥ JIHII,
KOTOpBbIE WX COBEpIIMIIH, MO3BOJISIET TaK-
)K€ TIPEJIOCTAaBUTH KOJIMYECTBEHHO-Kade-
CTBEHHYIO XapaKTePUCTUKY 3TOTO SBJICHUS
B OINpEIEICHHOM HPOCTPaHCTBEHHO-Bpe-
MEHHOM IPOMEXYTKE C TMOMOIIBIO KOJHU-
YECTBEHHO-KaYECTBEHHBIX  ITOKasaresei
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MPECTYITHOCTH. A ONpEeNICHUEe MOHATHS
MPECTYITHOCTH Yepe3 KaTerOpuio MpaKTHKaA
MO3BOJIUT PEaNn30BaTh B KPHUMHUHOJIOTUH
COLIMAJILHO-QHTPOIOJIOTHYECKUI  METO[,
MO3HAaTh CYIIHOCTh MPECTYIHOCTH, MO-
CTpOUTh €¢ HH(POPMALMOHHYIO MOJIEb
[4,c. 74].

Cremyer Takke OTMETHTh, YTO B OTIIH-
Yyue OT YKOHOMHYECKOH TEOpHH, IJIe CIOBO
«UEHa» MMEET HEUTPANbHBIA XapakrTep, B
KPUMUHOJIOTHH  JIAHHBI TEPMHH  SIBIISICT-
Csl CHHOHUMHMYECKHM «IIOTEPSIM» M, COOT-
BETCTBEHHO, MMEET HEraTUBHBIN OTTEHOK.
«lleHa» NPeCTyNHOCTH — 3TO JICHEXHas
(MOHETH3MpPOBAHHAsA) OLICHKA HEraTMBHOIO
BIMSIHUS TIPECTYTHOCTH (Bpe/a U U3NIEPIKEK)
Ha OOIIECTBO B IEIOM U KOHKPETHBIX CyOb-
€KTOB OOILIECTBEHHBIX OTHOLICHMUI 3a Ompe-
JIeTICHHBIN IPOMEXKYTOK BpeMeHH |3, ¢. 7].

VYuensie JI.B. Kormpariok u B.C. Os-
YMHCKHI, aHAJIM3HPYSI «LIEHY» MPECTYITHO-
CTH, OINPEEIISIIOT CTPYKTYPY «LEHBD» TIpe-
CTYIHOCTH ¥ Da3eIIIIOT 3TO TOHATHE Ha
«UEHy» KPUMHMHAJIBHOH 3KcrnaHcuu (yTpa-
YeHHbIC ONpeJIeIeHHbIe Olara, SKOHOMU-
Yeckas SKCIIAHCHsl, PeHIepcTBO), «LEHY»
KPUMHHAJIBHON arpeccuu (Kak ICHUXO-Iy-
XOBHOM JIECTPYKTUBHOM SHEPTUH YETIOBEKa,
KOTOpasi HallpaBJieHa Ha pa3pyIIeHHe TaKUX
OJ1ar, KaK JKHU3Hb, 37I0POBbE (IyXOBHOE, [Iy-
IIEBHOE, TEIECHOE)) U KIICHY» KPUMHUHAIb-
HOTo oOMaHa (IpeCTyIIICHNs, KOTOphIE Ha-
HecJIM MatepHasbHBIN ymep0). [1pu pacte-
TE «ICHBD) KPUMHUHAIIBHOW SKCIIAHCHH YKa-
3aHHBIC YYCHBIC MpPE/UIAraloT YUYHTHIBATH
CYMMy YacCTHBIX IOTEpb M SKOHOMHYECKUE
norepu oOmectsa. J[ocTarodHo MHTEpec-
HbBIM SIBJICTCS M aHAIN3 TOHATHS «LEHA»
JKM3HM TIPU AQHAJM3€ «LEHbD» IPEecTyIl-
HOCTH, €r0 Y4YeHbIE COOTHOCST C BO3pac-
TOM 4YEJIOBEKa, JOKa3bIBasi, YTO C TECUCHH-
€M BPEMEHH LIEHHOCTb JKU3HH CHIKACTCS
[5, c. 228-256]. KoneuHo sxe, Takue MOI0-
JKEHUSI CITETyeT CUMTATh JIMCKYCCHOHHBIMHU.

«lleHa» TIpECTYMHOCTH JaeT Tpen-
craBieHue 00 oObeMe M Xapakrepe Ips-
MOTO ¥ HETIPSIMOTO yOBITKa, OOIIECTBEHHO
OITACHBIX TOCIEJCTBUN, KOTOPbIE HAHOCUT
HPECTYIHOCTh OOIIECTBY (€ IepecuyeToM
yObITKa Ha MarepuabHO-JCHEKHbIC pac-
xo71bl) [6, . 62-63]. [1psiMoii yOBITOK HMY-
[IIECTBEHHOTO (MaTepuaIbHOIO) Xapakrepa
BBIUKCIISIETCS B JICHE)KHOM BbIpaKeHHH. B
IPsIMOM YOBITOK BKITFOYAETCSI KOJIMYECTBO
JICTANBHBIX ~IIOCIICACTBHI, HACTYIUICHHC
WHBAIUJHOCTH MOTEPIIEBIINX, BBIILIATHI UM
10 OOJNIBHMYHBIM JIHCTKaM, IOTOIHHUTENb-
HBIE PacXolbl Ha WX JICUCHHE, CTPAXOBBIC
BBITUIATHI, TMPOBEICHHUE TMCHXOIOTHYECKOM

peabwmraimu. K HenpsiMoMy yOBITKY OT
HPECTYIHOCTH OTHOCSTCS CPE/CTBA, KO-
TOpBIE TPATATCS TOCYJAPCTBOM Ha OOpb-
Oy C IpecTylmHOCTBIO, M HOCIEAyIoIIee
NPOSIBIICHHE €€ HETaTHBHBIX COLMAIBHBIX
MOCNEACTBUM  (Ie30praHu3anus CeMbH,
CHIDKCHHE IPOM3BOAUTEIIBHOCTH  TPYAQ,
JIOTIOJIHUTENbHAS Harpy3ka Ha WHCTUTYTHI
COIMAJIM3AINH ¥ PECOIMATM3ANE U TOMY
MONIOOHOE), CoIepKaHWe IPABOOXPAHH-
TENBHOM CHCTEMBI, pa3HOOOPa3HBIX OXpaH-
HbIX, (PUCKaIbHO-PEBU3HOHHBIX CTPYKTYD,
3arparhl Ha y4eOy U MOBBIIICHHE KBAJIU(U-
KallM¥ COTPYIHUKOB NPABOOXPAHUTEIBHBIX
OpraHoOB, PacXo/ibl Ha Hay4HbIE pa3paboTKK
(uccnenoBaHus), CTOUMOCTD 3AIIUTHBIX CH-
CTeM, MaTepualIbHbIC PacXO/ibl, CBS3aHHbIC
C paccieiOBaHUEM U PACCMOTPEHHEM YTO-
ToBHBIX fien. [Ipemnaraem Taxxke B HEMps-
MOIf yOBITOK OT MPECTYIHOCTH BKJIIOYATh
370yNOTpeOIeH s TIpeCTaBUTelNel MpaBo-
OXPaHMTENBHBIX U CYICOHBIX OpraHOB, a
TaKoKe TIOPOXKICHHYI0 MEXaHH3MOM KPHMH-
HaJIM3alluK TEHEBYH0 SKOHOMHUKY. 1 310 eme
HE TIOJIHBIN [EPeUYeHb MPSIMOTO U HENPSIMO-
T0 yObITKA, BElb NCUEPIIBIBAIOLIETO TIepey-
Hsl 3THX YOBITKOB HE CyIIECTBYeT B HayKe
KPUMHHOJIOTHH, @ BOSMOKHOCTb HOJCYETA
OTMEYCHHBIX YOBITKOB B JICHEKHOM SKBH-
BAJICHTE B ONpPEAENCHHBIX CIydasX HOCHUT
JIMIIb NCKYCCTBEHHBIN XapakTep.

CunraeM, 9TO NPsIMOH YOBITOK OT TIpe-
CTYyITHOCTH JOJDKEH OBITh pa3feneH Ha
npsIMOK YOBITOK MaTepHaIbHOTO XapakTe-
pa ¥ mpsiMoli YOBITOK JINYHOTO XapakTepa.
OCOOCHHO CIIOKHBI I OMpPENeTeHUsT U
HOJCYETa IOCICACTBUH  IIPECTYILUICHHS,
KOTOpbIE COBEPIIEHbl OTHOCHUTEIBHO OT-
JienbHOW ruHocTH [7, ¢. 175-176]. Bos-
MOXKHO IIO/ICYMTAaTh PACXOJbl HA JICYCHUE
U JICKapCTBEHHbIC CPEICTBA UL 4YelloBe-
Ka, KOTOpBIA CTall JKEPTBOH IPECTyILIe-
HUS (TIPSIMON MaTepHaIbHBIH YOBITOK), HO
CIIOXHO, JlaKe€ HEBO3MOXKHO OIPENEIUTh
B JICHS)KHOM JSKBHBAJICHTE MOpPAIBHBIE H
MICUXOJIOTHYECKUE I0TepH, OCKOpOIeHHe
YECTH M JIOCTOMHCTBA, I3MEHEHHE OTHOIIIe-
HMS IOCTPAJIABLIEro K OKpYyXarolel cpeze
U camoMy ceOe I0ciie COBEpILIEHHOTO Tpe-
cTyruieHus: (TpsMOi JIMYHBIA YOBITOK). K
TOMY e, Pa3HbI€ JIFOIM HEOAMHAKOBO IIepe-
JKHUBAIOT TIOCJICACTBHS TIPECTYIUICHUS, 0CO-
OCHHO MOpAJIbHOE M MICHUXOJIOTUYECKOe Ha-
HPsDKCHHUE BO3PACTaeT, Kora pedb UeT 00
yOuiicTBaX, HAHECCHHUSIX BpEAa 3MOPOBBIO,
M3HACWIOBAHMSX U T. 1. A Hccnenyst heHo-
MeH HapkomnpectynHocty, JL.W. Pomanosa
NPUBOAUT CBEJCHHS O TOM, YTO MHPOBOM
000pOT JIMIIb HAPKOWHIYCTPUH COCTaB-
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qsiet 400-600 mupa. poin. CLHA. Yuenas
TOTYEPKUBAET, YTO U3MEPUTH M OLICHUTH B
JIEHEKHOM BBIPQKEHHU BCE MOCIEACTBUS
BpeZia, KOTOPBIM HACTyMaeT B pe3yibTrare
pacrpocTpaHeHuss B oOmiecTBe 3adoleBa-
HUSL HapKOMAHUEH 4Ype3BBIYAWHO CIIOXKHO,
TIOCIIE/ICTBHS PACTSHYTHI BO BPEMEHH U CTa-
HOBSITCSI OYEBHIHBIME JIMIIb B Oy/yIeM,
KOTZIa HCTIPABHUTH TOJOKEHHE HEBO3MOXK-
HO, ¥ TIPE/IIaraeT K «IeHe» NPEeCTyITHOCTH
BKJTIOYaTh TAKKEe PAacXolbl HA JIEUYEHHWE U
TICUXOJIOTUYECKYIO peaOHINTaLHIO YICHOB
CeMbH HapKO3aBUCUMOTO Jiulia [8, c. 8-37].

IonoGHbIE BBIBOIBI yYEHBIX BBIHYX-
JIAIOT 3aJ{yMaTbCs HaJ HEOOXOAMMOCTBIO
JeJIeHNsT Bpela OT HPSIMBIX U HENPsIMBIX
YOBITKOB OT MPECTYITHOCTU Ha BHUMBII 1
HEBUIUMBIN Bpen (TakoH, KOTOpBI MMeeT
OTNAJICHHBII XapaKTep M KOTOPBIA MOXKHO
TIO/ICYNTATD B JICHE)KHOM M3MEPEHUH JINIIH
B Oymymiem).

B «ueny» mpecrtymHOCTH ~Cciemyer
BKJTIOUaTh W PAcXoJIbl Ha ColleprKaHue Beeit
TIEHUTEHIMApHON (yrosnoBHO-HCIIONHU-
TEJIbHOM) CHCTEMBbl. A QHAJIMTUKU TPYIIIbI
World Federation, xotopasi BBITIOJHSIET 3a-
kazel OOH, mon «ueHoi» MpecTymHOCTH
TOHUMAIOT COBOKYITHBIE aKTHBBI MPECTYII-
HBIX OPTaHU3ALUH.

Vuenas E.IO. Illoctko ormevaert, Ha-
TpUMEp, YTO OpraHW30BaHHAS MPECTYyII-
HOCTh yXy/IIaeT WMEIOIHNEcs] OIacHBIe
TIOKa3aTeNIl SKOHOMHYECKOTO HEPABEHCTBA
HaceJleHHUsT B MUPOBOM 3MepeHHH. Ee paz-
Mephl OIIEHMBAIOTCSI B 2 TPUIUTHOHA ame-
PHUKAaHCKHMX JOJIapOB, O YEM CBHUJIETEIb-
CTBYIOT JJaHHBIE HOBEHIIIETrO UCCIIEIOBAHNS,
npoBeaeHHoro nox aruaoil OOH. Exeron-
Hble NPUOBUINA MPECTYIHBIX TPYIIHPOBOK
BO BCEM MHpE OIUEJIOMIISIOT: OHU PaBHS-
torcst BBIT BenukoOpuranuu u BIBoe mpe-
BBIILIAIOT BMECTE B3ThIe 0OOPOHHBIEC OFOJI-
JKETBI cTpa mupa [9, c. 1]. A o gaHHBIM
VYnpaenenust OOH mo HapKOTHKAaM U TIpe-
CTYITHOCTH, CyMMapHBbIe TIPECTYIHbIE TpH-
ObUIM OT BCeH HE3aKOHHOW JESTEILHOCTH
MEK/TyHapOIHBIX CHH/IMKATOB celdac co-
CTaBJISAIOT MPUOIM3UTENBHO 3,6% MUpPOBOMH
BBIL, uto skBHBasieHTHO 2,1 TpwuiMoHa
nomtapoB. Opranuzanust Symantec, KOTO-
past 3aHMMAETCsl CO3IaHUEM POrPaMMHOTO
obecrieueHusi B OTPACiId KOMIIBIOTEPHOU
0€30MacHOCTH, MPHBOIMUT JAHHBIE, YTO B
2011 romy mmpoBas SKOHOMHKA MOTepsiIa
oko10 114 MUIITHAPIOB JOJUIAPOB B PE3YITb-
Tare MpecTyIUICHU, COBEPILIEHHBIX OHJIAH
[10, c. 32-33].

B 3HaunTensHOM BHMMaHUM HYX[Ia-
eTcsl M WCCIENOBaHNE CONIEep)KaHHs CO-
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LHUAJbHBIX TOCIEACTBUH MPECTYIHOCTH,
HX Y4eT TPH ONpEJENIeHHUH «IIEHbD Ipe-
CTynmHOCTH. BaxkHo Kiaccuduumposarb
COLMAJIbHBIE MOCJIECTBUS PECTYIHOCTH
M0 NpH3HAKaM COZEp)KaHUs Bpena, o0b-
€KTa KPUMHHAIBHO-TIPABOBOM  OXpaHBI,
TSDKECTH TIOCIICJICTBHH, BPEMEHH HACTy-
IUICHUs OOIIECTBEHHO OIACHBIX IOCHeN-
CTBUI, NOCIEACTBUI NPECTYIUIEHUHN Kak
(axTopa, KOTOPBIH MOPOXKJaeT HOBOE Ha-
pymreHre 00beKTOB KPUMHUHAIBHO-TIPABO-
BOI OXpaHbl, c(hepbl KU3HEACATEIBHOCTH,
B KOTOPOH COCTOSJIOCH HAaHECEHHE Bpena
[7,c. 172-177].

Uccrnenyst ¢eHOMEH KOpBICTHOM Ha-
CHJILCTBEHHON MPECTYNHOCTH B YKpauHe,
yuenblii b.H. [onoBkuH oT™MeyaeT, 4Tto Hbl-
HEIITHee COCTOSIHNE 3HAHUH KPHMHUHOJIOTUN
O COIMAIBHBIX ITOCTEACTBUAX HPECTYTI-
HOCTH JIaJIeKO HE OTBEYAeT OOIIECTBEH-
HOM 3HAYMMOCTH IIPOOJIEMBI M 3alpocam
MIPaKTHYECKON JIeATEeNFHOCTH TI0 TPeoT-
BpAaIllCHUI0O W TPOTHUBOJCHCTBUIO JTOMY
aHTUOOIIECTBEHHOMY (EHOMEHY M Tpel-
JlaraeT JByXypOBHEBBIN MOAXOM K aHAIIU3Y
COIMANIBHBIX TOCIEJCTBUI: B IJIOCKOCTH
KOPBICTHBIX ~HACHJIBCTBEHHBIX MPECTYTI-
HBIX TIPOSIBJICHUH M HAJCTPOMKE BBICLIETO
nopsiika 0000IIeHHs, KOTOpas OTpakaeT
conueTadesbHble  HEraTHBHBIC — H3MEHe-
HUS CHCTEMHO-CTPYKTYPHOTO 3HA4CHUS
[11, c. 106-107].

Creyer TOMHHUTB, YTO COIMAJIBHBIE
TIOCIIC/ICTBUS MIPECTYIUICHUH CyIECTBYIOT
HAMHOTO JIOJIbIIIE, YeM CaMM HpECTyILIe-
Hus. OHU MMEIOT JIECTPYKTHBHOE BIIMSTHUC
Ha 00IIEeCTBO, Pa3pyLIAl0T MHOTOOOpa3HbIe
cdepsl )KU3HU U ASSTEINBHOCTH JIONEH, JTy-
XOBHYIO KYJIBTYpY OOIIECTBA M OT/IEIbHBIX
mn. Hecmotps Ha 310, QyHIaMeHTanbHas
npoOnemMa  MOCHEACTBUI  NPECTYIHOCTH
ocTaeTcsl HEeIOOLCHEHHOH, a BeAb NIMEHHO
COIMANIBHBIC TIOCIIE/ICTBHSL HPECTYITHOCTH
SIBIISTIOTCST  €IMHCTBEHHONW HMH(OPMAINOH-
HOW OCHOBOH IIPOTUBOICHUCTBUS IMPECTYII-
HOCTH M OOECIICYEHHMs 3aIlUTHI TPKIAH
1 oOmecTBa OT KPUMHUHOTEHHBIX PHCKOB
[12,c. 195].

«llena» MpecTymHOCTH pacTeT U3 rofa B
TOJ1 M SBIISIETCSI 3HAYUTEIILHOMN B JIFOOOM TO-
cynapcrse. Ecnu norpo0oBars mojcuurarhb
XOTsI Obl MPHOMM3UTENBHYIO «IIEHY» TIpe-
CTYITHOCTH B YKpauHe, TO B PaCIOpsDKEHUN
HCCIIE/IOBATENSI OCTAOTCS JIULIB OUIHATb-
HBIE CBEJICHHUS O PAcXOfiaX Ha COIEpIKaHHe
TPABOOXPAHUTENFHON U MEHUTEHIIMAPHOU
CHCTEMBI, HAyIHOH JeSTEILHOCTH W Be-
JOMOCTH O MaTepUabHBIX M MOPATBHBIX
yObITKax OT mpectymienuii [13, c. 10].

Ot/1esIbHbIC YYEHBIC PEIAratoT BKIIIO-
YaTh CBEACHHUSA O MaTepHAIIbHBIX YOBITKaX
OT TNPECTYIUICHUH B pacHIMpEeHHBI Bapu-
AQHT aHajJIM3a 3aperHCTPUPOBAHHON IIpe-
crynHoctd. OHHM Takke OOpallaroT BHHU-
MaHHe Ha HEOOXOMUMOCTH OIPEICIICHHUS
«COBOKYITHOI» IIEHBI IPECTYIHOCTH JUIS
o0IIecTBa U OTMEYAIOT, YTO OMpE/IETICHUE
«UEHBD) TIPECTYIMHOCTH B COBPEMEHHBIX
peaysx SIBISIETCS YPE3BbIYAHO CIIOKHBIM
BOIIPOCOM, UTO TpeOyeT HE TOIbKO aHaIn3a
3apEruCTPUPOBAHHON TIPECTYITHOCTH, HO U
MIOCTOSIHHOTO, IIMPOKOI'O ¥ MHOTO3TAITHO-
IO PEeNpe3eHTaTHBHOIO ONpoca HaCEIeHUs
(KaK MMHUMYM, €XKETOIHO WJIM JIBa pa3a B
rof), pa3paboTKy COOTBETCTBYIOIIMX METO-
JIMK OIPEENeHHs] ICHbD MPECTYMHOCTH
[14]. B cBs13u ¢ 9TUM BO3HHUKAIOT BOMPOCHI
0 HEOOXOAMMOCTH CO3[aHUs CHELUAIU-
3UPOBAHHBIX MOHHUTOPHHIOBBIX ICHTPOB,
KOTOpBIE JIOJKHBI OytyT 00pabarsiBarh Io-
JIyuCHHbIC CBEICHHS U cO00IaTh UX 001Ie-
CTBEHHOCTH.

«lleHy» NPeCTYNHOCTH B COBPEMEHHOM
KPUMHHOJIOTHH MbI OHpEeNsieM, KaK Ips-
MbI€ M TOOOYHBIE PacXobl (HU3HMUYECKOro,
MaTepHabHOr0, MOPAJIbHOIO, yXOBHOTO
XapakTepa, KOTOpbIE MCIIBITBIBAET TOCY-
JIAPCTBO U OOILECTBO B PE3yJbTaTe COBEP-
LICHUS TPECTYIUICHUH, HalpaBJICHHbIC Ha
[IPEONOACHUE MOCHEACTBUI IMPECTYIHBIX
JICSIHUM, COIEp:KaHHuEe BCEH IPaBOOXpa-
HUTETbHOM, TIEHUTEHIMAPHON CHCTEMBI U
JIPYTHX MHCTUTYTOB TOCYapCTBa, a TAKXKe
COBOKYITHBIC aKTHBBI MIPECTYHBIX TPYIIITH-
POBOK M MX 3aTparhl Ha MOIJIEPXKKY CBOEH
MIPECTyNHOM AesTenbHocTH [ 15, c. 15].

Ecny noy yObITKamMu OT NPECTYIHOCTH
(«1IeHOW» TPECTYNMHOCTH) TOHUMATh BCE
MarepHualIbHbIC 1 HeMaTepUasbHbIC TOTEPH
TOCyapCTBa U IPAK/IaH, KOTOPBIE SBIISIOTCS
MOCJIEICTBUEM COBEPIIEHHBIX MPECTYILIe-
HHI{, TO CBEICHHSI O MaTepUalIbHBIX YObIT-
Kax OT HPECTYIMHOCTH, KOTOPBIE IPUBE/ICHBI
B O(MIMATBHON CTATUCTUKE, KaXyTcs He-
3HauMTeNIbHBIMU. K TOMY ke Bezercs yder
JIAIIb MaTepUaTbHBIX YOBITKOB, TOPSIOK
TOJicYeTa KOTOPBIX W TPYMIIbI MPECTyILIe-
HMH 110 3TUM yObITKaM B O(UIIHAIBHOM CTa-
THCTUKE He oToOpakatorcs. [lIupokoe Tor-
KOBAaHHE OTMEYEHHBIX YOBITKOB SIBIISETCS
YPEe3BbIYAIHO BAXKHBIM JUIS HAYKH KPUMU-
HOJIOTHH M CHCTEMBI TIPEIOTBPAILICHHS TIpe-
CTYIHOCTH. Besb HEBO3MOKHO HPOTHBO-
JIeHCTBOBATH IIPECTYITHOCTH B LIEJIOM, Ooriee
JIETaTbHOE OTOOpPaKEHUE YOBITKOB OT TIpE-
CTYIHBIX JESHHUI 10 OTACIBHBIM IPyIaM
MPECTYIUICHUH MPEIOCTABUT BO3MOXKHOCTD
YCHINTB MEpbI TIPECEUCHHUS MPEeCTyIUICHUI

U YBHJICTh Hanbosiee KPpUMHUHAIM3HUPOBAH-
Hble chepbl OOIIECTBEHHO KU3HU.

BuiBoabl. Omnpeznesnenne «UeHbh mpe-
CTYIHOCTH TpeOyeT CeroiHs OOHOBICH-
HOTO METO/IONIOTMYECKOr0  00O0CHOBAHMSI.
DopMHpOBaHHE HOBBIX TTOIXOI0B K OHHU-
MaHHIO SIBJICHUS TIPECTYITHOCTH, BO3MOK-
HOCTH €€ KOJIMYECTBCHHO-Ka4eCTBEHHOTO
W3MEPEHHsT W  OIPEICICHUS peabHOM
(a He NMIIB 3apErHCTPUPOBAHHOI) Ipe-
CTYIIHOCTH,  OIpEIEICHUEe  KaTeropuu
«lLEHa» IPECTYIHOCTH, TOUCK HCTOYHH-
KOB «LEHBI» IPECTYIIHOCTH, COBEPIICH-
CTBOBAaHHE METO/IOB PacyeTa «IEHbD» KOH-
KPETHBIX IPECTYIUICHUH C Y4ETOM OIbITa
TPAHCHAIIMOHAIBHOTO  3aKOHO/ATEIIbCTBA
SIBJISICTCS. HEOTJIOXKHBIM M aKTyaJIbHBIM 3a-
JTAHHEM COBPEMEHHOH HayKH KPHUMHHOJIO-
ruu. Bonee Toro, cuntaeM HEOOXOIUMBIM
pa3paboTaTh pacueTHBIC TaOIHITBI OTIpeIe-
JICHHS! IIEHBD) TPECTYITHOCTH 10 KaXKIIOMY
BUIy MPECTYIUICHUH (HACHILCTBCHHBIC,
KOPBICTHBIC;
HbIE; HEOCTOPOXKHBIC; aHAPXO-WHIUBHILY-
IMCTUYECKUE TIPECTYIUICHHS; IPECTYILIE-
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BEHb MCCJIC/IOBAHUS IPECTYITHOCTH B KOM-
[UICKCHOM €€ TIOHMMAaHHH.

3HaHKe peaslbHON «IIEHBbD MPECTYITHO-
CTH KpaiiHe BaKHO M HEOOXOIMMO, OHO IO-
MOXKET B OLICHKE COCTOSTHUSI IPECTYITHOCTH,
KPUMHHOTCHHOH OOCTaHOBKH B TocCyaap-
cTBe, pazpaboTke dPHEKTUBHBIX, SKOHOMU-
YeCKH 000CHOBAHHBIX U Pa3yMHBIX CPE/ICTB
60pBOBI C MPECTYMHOCTBIO U ITO3BOJIUT IPO-
BOJIUTb a/ICKBATHBIN MIPOTHO3 €€ Pa3BUTH,
a CJIeJI0BaTeNIbHO, U CBOEBPEMEHHOIO pea-
THPOBAHHUS OOLIECTBA Ha BHI3OBBI IIPECTYII-
HOCTH.
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REALIZATION OF EXPEDIENCY
PRINCIPLE OF CRIMINAL LAW
IN LAW-ENFORCEMENT ACTIVITY
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National University «Odessa Law Academy»

Summary

The article deals with problematic aspects of realization of expediency principle of
criminal law in area of criminal law-enforcement. On the basis of analysis of criminal
legislation of Ukraine and scientific literature author emphasizes that in sphere of
criminal law expediency principle realizes only in case when a criminal law rule is
constructed in way that provides for law-enforcement discretion. Precisely for this reason
within limits of law-enforcement discretion which is based on authorizing criminal law
rules, relatively definite and alternative sanctions; assessment concepts, we can say on
possibility and necessity of realization of expediency principle.

Key words: criminal law-enforcement, principles of a criminal law-enforcement,
expediency principle of criminal law, expediency of criminal law.

AHHOTaIUA

B crarbe nccnenyrorces mpobiaeMHbIe aCTIeKThI Pean3aliy MPHHIIHIA [eliecoo0pas-
HOCTH yTOJIOBHOTO TpaBa B c(hepe yroloBHOTO MpaBonpruMeHeHus. Ha ocHoOBaHNM aHa-
JIM3a YTOJIOBHOTO 3aKOHOATENILCTBA YKPAUHBI U HAYYHOU JINTEPATYPbl OTMEYACTCSI, YTO
B [IPaBOIIPUMEHUTEILHO JISSITETEHOCTH B Chepe YTOIOBHOTO MTpaBa IMPUHIUIT LIEIeCo-
00pa3HOCTH pean3yeTcs TONBKO B CIydae, KOT/Ia YrOJIOBHO-TIPAaBOBas HOPMa CKOHCTPY-
HUpOBaHa TaKUM 00pa3oM, YTO MpeIyCMaTpPUBAET HMPABOIMPUMEHUTEIBHOE YCMOTPEHHE.
MMeHHO 1mo3TOMY B paMKax IPaBONPHMEHHUTEILHOTO YCMOTPEHUS, OCHOBAHUSIMH KO-
TOPOTO SIBIISTFOTCS] YIIPABOMOYHBAIOIINE YTOJIOBHO-TTPABOBBIC HOPMBI, YTOJIIOBHO-TIPABO-
BbI€ OTHOCHTEIbHO-OMPE/ICIICHHbIC U aJlbTePHATHBHBIC CAHKIIUK, OL[CHOYHbIC TOHSITHS
OIPaBIaHO TOBOPHUTH O BOBMOKHOCTH M HEOOXOAMMOCTH peasin3aliy MPUHIIMIA TIeJIe-
CO00pPa3HOCTH YTOJIOBHOTO TPaBa.

KuiroueBbie cjioBa: yroioBHOE IMpaBOMpPUMEHEHHE, TPUHIIUIIBI YTOJIOBHOTO PaBO-
MIPUMEHEHHS, TIPUHIINII 1IeJIECO00Pa3HOCTH YTOJIOBHOTO IIPaBa, Lesieco00pa3HOCTh yro-
JIOBHOTO TTPaBa.

A.Musica, E. Polyanskyy, T. Ponyatovskaya,
N. Storchak, V. Tulakov, V. Tyutyuhyn and
others. At the same time some issues are still
should be investigated. Some of them are —
delineation of cases in which we can say on
possibility of application of the expediency
principle by subject of law enforcement.

Introduction. Although special place
of expediency principle in law-
enforcement activity, it hasn’t been given
consideration in criminal law publications.
Some issues of realization of expediency
principle in criminal law-enforcement
has been addressed by such scholars as:

O. Averin, B. Bovtun, L. Bagriy- Formulation of problem. The
Shakhmatov, E. Blagov, D. Bocharov, object of article is to research limits of
P. Dahel, G. Zlobin, S. Kelin, expediency principle realization in sphere

M.Kovalev,A. Korobyeyev, V.Kudryavtsev,  of criminal law enforcement.

A. Kovalenko, S. Maksimov, V. Maltsev,
A. Martsev, A. Myznikova, A. Musica,
N. Lopashenko, V. Navrotskyi, P. Nedbaylo,
I. Noah, S. Poznyshev, B. Razhildiyev,
O. Raroh, M. Tagantsev, S. Timokhin,
V. Tula, Y. Oborotov, P. Rabinovich,
P. Friso LA, L. Yavych, V. Yakushin and
others. Some issues that are concerned
with issue were investigated in papers
on issues of imposition of sentence and
application of other measures of criminal
law by: L. Bagriy-Shakhmatov, A. Goroch,
T. Denisova, D. Dedkov, I. Karpets,
S. Kelyna, P. Korobeev, V. Merkulov,

An exposition of basic matter.
There is no common attitude among legal
theory scholars nor forensic scholars on
definition of «law enforcement» but at
same time they are all agree that law-
enforcement activity are being made
according to principles and to expediency
principle in particular.

Y. Oborotov holds that in order to
enforce a law the specific principles
are should be taken into account and
expediency is one of them [1, p. 93].
D. Bocharov also holds that expediency is
important part of law-enforcement activity
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[2, p. 3]. According to B. Malisheva,
law-enforcement can be called «correct»
if it meets requirements of process and
result of law-enforcement. One of these
requirements is expediency [3, p. 20].

Regarding the implementation of
expediency principle in law-enforcement
activity P. Nedbaylo, believes that
expediency in application and enforcement
of legal provisions is such implementation,
in which not only goal of law is achieved,
which leads to certain material or socio-
cultural results, but which is more
fully achieved in particular, historically
determined conditions of place and time
[4, p. 199]. A similar position is held by P.
Rabinovich, who believes that application
of rule that allows specific conditions to
achieve its goals in best way possible.
The above is based on understanding of
expediency of dialectic relations between
goals and means to achieve it, for any
purpose usually can be implemented in
concrete terms through various means
(actions). All such actions will be feasible in
broad sense of expediency, but given degree
of unequal level of expediency, some of
them will ensure achieving goal faster,
easier, and less «cost» than others [5, p. 45].

M. Marchenko believes that principle
of effectiveness in law-enforcement
activity means taking into account
specific conditions of application of
a regulatory act, taking into account
specifics of situation at moment
of decision, the choice of optimal
embodiment of legal requirements in
certain specific circumstances [6]. At the
same time, S. Alexeyev pointed out that
inclusion of expediency is very important
in application of legal norms, especially
in implementation of (use of) rights by
justice system. The more so because law
often provide an opportunity to solve
some of legal issues in order of a sub-
regulation (for example, when sentencing
for a crime) [7, p. 271].

AccordingtoA. Vengerovexpediency—
is a principle of law-enforcement,
which provides for a specific evaluation
of law-enforcement on following
criteria: is it necessary to apply law,
whether it is socially useful, taking into
account individual characteristics and
circumstances. The scholar adds that in
terms of implementation of principle of
effectiveness in law-enforcement can
appear two extremes. On the one hand,
expediency sometimes substitutes legality

and offender remains unpunished. And
we know that effective application of law
shouldn’t be cruel but imminent. On the
other hand, because of misunderstanding
of an expediency the measure of
application of law is violated in every
possible way, offender is subject to too
cruel punishment [8].

Summarizing the theoretical position
it may be noted that in accordance
with principle of expediency, option of
application of law is recognized expedient
which allows best way to achieve, in
specific circumstances purpose of law.

In contrast to general theoretical
studies devoted to implementation of
principle of effectiveness in field of law
enforcement, in science of criminal law,
in most cases, only certain aspects of
implementation of principle of expediency
in field of criminal law enforcement are
investigated, such as sentencing, exempt
from criminal liability and punishment.
That is why establishing boundaries
within which is justified to talk about
possibility and necessity of applying
principle of expediency by subjects of
criminal law enforcement is logical aspect
of study that concerns implementation of
expediency principle in field of criminal
law enforcement.

We have already mentioned that law
cannot provide all features and changes
that may arise in real life. That is why law,
often determines only general guidelines.
The aim of person who applies law is
precisely fit general requirements to
characteristics of particular case [9, p.
113]. On this occasion A. Koni said:
«... the judge deciding matter, never has
neither right nor moral grounds to say:
Sie volo, sie jubco — «I wanty». He must
speak as Luther: «I cannot help it». I
cannot, because logic of things, and inner
feeling and vital truth and meaning of law
firmly and inevitably tells me my decision
and against any other my conscience as
a judge and human will object» [10, p.
3]. In addition, we should agree with A.
Kostenko, which indicates that legislation
—is atool (good or bad) in hands of people
who use it (or have used). The scholar has
concluded that law is only effective when
it is used by people, and law acts only
in a way it is used by people. How will
people apply law — it is dependent on state
of their will and consciousness, which is
determined by social culture of people
[11, p. 88].
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Application of law is based solely on
its letter, in some cases impossible due
to, first of all, imperfections of law, and
lack of a real possibility of legislator to
provide for diversity of living conditions
that will accompany its implementation
[12]. Y. Tikhomirov said that legislator
deliberately uses vague wording in order
to extend application of law in terms of
unknown situations that may arise, which,
in his opinion, determines a considerable
scope of discretion of a law enforcer. It
is not possible to treat law solely as an
expression of any political will, and to
application of rule of law — both formal-
logical process of application of specific
law rules [13, p. 44].

In other words, application of law — it
is not just spread of legal rules to certain
factual circumstances; it is, in some cases,
creative process. One important point
that, along with this, law enforcement —
a subordinate activity that involves
creativity (discretion — O.S.) only to
extent and direction of certain applicable
substantive provisions, and in forms
established by appropriate procedural and
procedural rules, they are solely on basis
of submission to requirements of rule of
law [2, p. 11].

Summarizing solid research of
scholars on issue of law-enforcement
discretion in criminal law, you can define it
as, law-enforcement activity of authorized
subjects to choose one of several criminal
law options for solutions, in accordance
with the will of legislator and principles
of criminal law [14; 15; 16; 17; 18; 19].

In Addition, V. Tulakov and A.
Makarenko noted that «genetic» feature
in history of development of domestic
legislation is its formation on principles
of wide application of judicial discretion.
Scientists true added that lack of certainty
of criminal law, multiple meanings of
some terms and concepts, variability
of punishment, lack of detailed and
clear rules and criteria of sentencing
significantly impede enforcement process
leads to instability of criminal legal
regulation, discord in court practice and
sometimes leads to judicial errors [20,
p. 209]. On this basis, it is so important,
when it comes to use of discretion, to
adhere to principles of criminal law
(including expediency principle), which
should guide decision.

Along with this, it should be noted
that when there is a clear legislative



guidance, work of law enforcer, which
applies this criminal law is subject
exclusively to principle of legality. In
this context, position of convincing P.
Nedbaylo, who pointed out that when
rule of law provides for only one and not
several possible solutions — there is no
question of expediency of its application
[4, p. 197]. Thus, in accordance with
Art. 46 of Criminal Code of Ukraine
court is obliged to exempt from criminal
liability in connection with reconciliation
of perpetrator with victim; person
who has committed a minor offense or
intentional misdemeanor, except crimes
of corruption; if a person reconciled
with victim and compensate for damage
or eliminate harm. That is, if there are
grounds specified in article in question
court has no other solution but to release
person from criminal responsibility.
Emphasizing that in example it comes to
implementation, only principle of legality,
because in this case, all other principles
of criminal law (including expediency
principle) considered by legislator (or
should have been taken into account)
when enshrined it in criminal law rules.

The above leads to conclusion
that enforcement activities, in field of
criminal law, principle of expediency
is realized only when criminal law is
designed in such a way that provides
for law-enforcement discretion. That is
why in framework of law-enforcement
discretion we can say about feasibility
of implementing principle of criminal
law. Given above it is difficult to agree
with thesis of P. Nedbaylo that absolutely
all rules provide for a greater or lesser
degree of their application, and therefore
most expedient law-enforcement problem
arises in all cases [4, pp. 197, 200].

Summarizing it may be noted that need
to incorporate principle of expediency
in implementation of enforcement of
criminal law occurs when criminal law is
designed in such a way that provides law-
enforcement discretion.

In scientific literature devoted to study
of law enforcement discretion various
grounds of its application are allocated
[21;22].

B. Dyogot believes that because of
lack of exhaustive list of rights and duties
in relatively definite norms, they provide
law-enforcement subjects to decide
the matter, taking into account specific
circumstances. The scholar has concluded

that relatively definite norms provide
an enforcement subject right to choose
one or another possible solution of case
[23, p. 32, 52]. Along with this,
V. Goncharov and V. Kozhevnikov note
that basis of law-enforcement discretion
is dispositive rules, including those that
contain assessment concepts [24, p. 54].
O. Berezin expands list of grounds for
law-enforcement discretion who believes
that grounds for any actions enforcer are:
dispositive rule of law; with respect to
certain or alternative sanctions mandatory
law; evaluation concepts; closed or open
legal lists; gaps in law and conflicts
of law [21, p. 8-9]. Y. Grachev and
A. Rarog include authorizing regulations,
assessment concepts and all kinds of
sanctions used in Criminal Code to
grounds of judicial discretion in criminal
law [25]. According to A. Barak, to
grounds of discretion, in addition to
relative definition of content of legal
norms and gaps in law, should include
legal conflicts [18, p. 24-25].

In addition basis of law-enforcement
discretion should be linked to legislation
one way or another or fact of its absence,
so it is legal in nature. The existence
of «non-legal» grounds discretion is
excluded. We agree with position of
M. Risny that discretion, is not based on
legal grounds, in fact, be nothing more
than arbitrary [26, pp. 82, 84].

Based on analysis of Criminal Code
of Ukraine and expressed in scientific
literature position we believe that
grounds of law-enforcement discretion
in criminal law are: authorizing criminal
law rules; criminal law, relatively definite
and alternative sanctions; assessment
concepts.

We should also address issue on
possibility of discretion when carrying out
criminal law qualification. M. Korzhansky
understands qualification as a criminal
and legal assessment of act, choice and
application to it of criminal law that
most closely describes its symptoms.
Analyzing position of M. Korzhansky,
V. Nawrocki emphasizes importance of
fact that in order to correctly carry out
qualification it is necessary to choose
and apply only a single, specific criminal
law of several adjacent norms that best
describes characteristics of offense. In
addition, the V. Nawrocki emphasis
correctness of position of M. Korzhanskiy
that it’s needed to select a specific rule
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during qualification that best suited to
present case [27, p. 42]. In addition,
V. Nawrocki said that qualification begins
at stage of selection of legal norms for
action. Scholars emphasize that we should
talk about «choice» of a rule or a number
of existing ones. After all, in law, there is
only one single rate, devoted to settlement
of case or more if there are multiple
offenses [27, p. 18].

That is, at first glance, we cannot say
about any law-enforcement discretion
during criminal law  qualification.
However, as we have already noted
basis of law-enforcement discretion is
estimated concepts that are quite common
in Criminal Code and that subject of law-
enforcement is faced during criminal law
qualification. That is why if disposition of
article contains assessment signs, we can
say that law-enforcement discretion may
take place during qualification, only to
extent where it carries on an interpretation
of assessment signs of a crime.

We have already mentioned that we
support position of authoritative scholars
(including N. Kuznetsova, V. Nawrocki,
V. Havronyuk) and believe that maximum
unification of terminology of criminal
law is an important step to achieve its
objectives and implement expediency
principle of criminal law [28, p. 61].
However, till assessment concepts are
enshrined in Criminal Code, authorized
persons who apply criminal law will have
to interpret them. That is why, position
of group of authors of textbook «Actual
problems of criminal law» seems to be
quite convincing, that in cases where
there is uncertainty of legal regulations,
its elimination is possible only through
application of law, based on its established
objectives and targets. Thus, process of
interpretation of assessment terminology
in criminal law in many respects may be
associated with occurrence of expediency.
For example, determining damage,
level of income, whether consequences
are heavy, losses are significant — law-
enforcement authority, judge, legislator (if
amplifications or clarifications are made
in Criminal Code) makes decisions based
primarily on expediency [29].

Along with assessment concepts
basis of law-enforcement discretion is
authorizing rules that should be understood
as organized according to structure and
expressed in form of criminal law, rules
providing  entities-recipients  option
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that provides variants of regulations of
legislator in accordance with established
law in various areas of application of
these norms of Criminal Code [30, p.
6-7]. M. Poroikov indicates that without
authorizing rules the whole process of
exercising justice would be reduced in
criminal aspects only to mechanical use
of appropriate standards, which describes
in its disposition of any corpus delicti and
contains a form of punishment sanctions
of same size, so it would be absolutely
certain [30, p. 3]. However, A. Makarenko
correctly emphasizes that such legal
construction as authorizing rules which
are used by legislator consciously or
planned, as we cannot provide all variety
of life’s realities in every case and thus to
formalize assessment of case and identity
of perpetrator [14].

The occurrence of authorizing rules
are enshrined in current Criminal Code of
Ukraine as legal wording as «may» (Art.
9, 19, 47, 48, 52, 54, 55, 74, 81, 82, 84,
85, 87,95, 96,97, 99, 105 107 of Criminal
Code), « court may» (Art. 53, 57, 66, 67,
69, 75,76, 79, 83, 91, 94, 96-7, 104, 105
of Criminal Code), «may be» (vv. 10,
19, 70, 77, 86, 87 of Criminal Code of
Ukraine), «decided by court» (Art. 49,
80 of th Criminal Code of Ukraine). It’s
obvious that actual number of authorizing
rules in Criminal Code is much more so
we pointed out only those which, in our
view, often used by enforcer.

In accordance with this, it should be
noted that authorizing rules are provided
in following sections of Criminal Code
of Ukraine — Chapter IX exemption
from criminal liability Art. 47, 48, 49 of
Criminal Code of Ukraine; — Section X
punishment and its types Art. 52, 53, 54,
55, 57 of Criminal Code of Ukraine; —
Section XI sentencing Art. 66, 67, 69, 70
of Criminal Code of Ukraine; — Section
XII exemption from punishment and
serving Art. 74, 75,76, 77,79, 80, 81, 82,
83, 84, 85, 86, 87 of Criminal Code of
Ukraine; — Section XIV other measures
of criminal law Art. 96, 91, 94, 95 of
Criminal Code of Ukraine; — Chapter
XIV-1 measures of criminal law on legal
persons Art. 96-7 of Criminal Code of
Ukraine; — Section XV specificity of
criminal responsibility and punishment
of minors Art. 97, 99, 104, 105, 107 of
Criminal Code of Ukraine.

In Summary we believe it is justified
to talk about possibility and necessity

of applying th expediency principle by
criminal law-enforcement subjects but
only within law-enforcement discretion
(authorizing criminal law rules, relatively
definite  and alternative  sanctions;
assessment concepts). Given that law
enforcer «meets» authorizing criminal law
rules, criminal law, relatively definite and
alternative sanctions in sentencing and
application of other measures of criminal
law, further direction of research is study of
principle of expediency of criminal law: —
during sentencing; — during application of
other measures of criminal law.
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COIIUAJIBHASA CITPABEJJJINBOCTD
KAK OCHOBA COIIUAJILHOM MOJIUTUKH
HIUBUJIN30BAHHOI'O 'OCYJAPCTBA

Enena THIIEHKO,
JOKTOP FOPUANYECKHUX HAyK, JOLEHT Kadeapbl TPYJOBOIO paBa
U IIpaBa COIMAILHOTO 00ecIieyeH s FOpPHIMYECKOro (akKyibTreTa
Kuesckoro HanroHansHOro yHuBepcurera MMeHU Tapaca llleBueHko

Summary

The article analyzes essence of social-ethical concept of social justice as one of main
principles of criteria for operation of democratic state. It is stated that issue of social rights
and distribution function of state is directly related to problem of realization of social
justice in this particular state. It is stated critical attitude to theory of «egalitarianismy,
justified that egalitarianism is inherently unfair. Reveals the problems of social policy
of Ukraine in context of effectiveness of social security of vulnerable populations such
as strategic direction of fight against poverty. It is proved that effectiveness of principle
of social justice in today’s society depends primarily on welfare state, raising living
standards of citizens.

Key words: social justice, equality, egalitarianism, vulnerable, poverty.

AHHOTAUMS

B crathe aHanmm3MpyeTcsi CYIMIHOCTh COIUAIEHO-3THYECKOTO TIOHSATHS COITMAIbHAS
CIPaBe/UINBOCTD, KaK OTHOTO U3 MIABHBIX MPUHIKUIIOB (D)YHKIIHOHHUPOBAHHUS IEMOKPATH-
YECKOT0 TOCYapcTBa. YKa3bIBaeTCs, YTO IMPOOIEMBI COIMAIBHON pacIpeeuTeIbHON
(yHKIIMH TIpaBa M TOCYIapCTBa HETOCPEICTBEHHO CBS3aHBI ¢ MPOOIEMON pearn3anun
COLIMANTBHOM CIPaBeUIMBOCTH B JTAHHOM KOHKPETHOM rocynapctBe. Koucratupyercs
KPUTHUYECKOE OTHOIICHHE K TEOPUH «ATaJUTapu3Ma», 000CHOBBIBACTCS, YTO YpaBHH-
JIOBKA TIO CBOEMY CYIIECTBY HeclpaBeIinBa. PackpbiBatoTCsl MPOOIEMBI COIMATBHON
MOJUTUKH YKPAMHBI B KOHTEKCTE JCWCTBEHHOCTH COIIMATBHOTO 00ECTICUeHHs YSI3BUMBIX
KaTeropuii HaceJIeHHsl, Kak CTPaTernyeckoro HarpasjeHus: 60pbObI ¢ OenHOoCThIO. [lo-
Ka3bIBACTCSI, YTO IPPEKTUBHOCTD PEATU3AI[HH TIPUHITUITA COIIMATBHON CIIPABEITMBOCTH
B COBPEMEHHOM OO0IIeCTBE, MPEXK/Ie BCETro, 3aBUCHUT OT OJIaroCOCTOSHHS HACEICHUS TO-

CyAapCTBa, IMOBBIICHUA )KUSHCHHOI'O YPOBHS I'PAXK/IAH.
KuioueBbie ciioBa: comragbHas CIipaBCIJIMBOCTh, PABCHCTBO, dSraJIMTapu3M, YA3BU-

MBI€ CJIOM HACECJICHUA, 6CHHOCT]>.

Hocmnom«a npobaemsl. Bos-
HUKHOBCHHE TEOPUU  COIH-
AJIIBHON CHPaBEUIMBOCTH CBSI3aHO C He-
00XOMMOCTBIO OCO3HAHMS TTOJOKEHHS
JUYHOCTH B OOIIECTBE M TOCYHapCTBE.
Peanuzanmst mpuHOMIA — cONMaNbHOMN
CIIPaBEVIMBOCTH B OOILIECTBE, MPEKIEC
BCET0, BOIUIONIACTCS B PA3BUTHU COIH-
aTBHOW TONUTUKA B cepe COIMHaIbHO-
ro obecrieueHns] HE3alUIIEHHBIX CII0eB
HaCeJIeHUsI, YNCIEHHOCTh KOTOPHIX yBe-
JTUYMBACTCSI B YCIOBUSX MEPEXOTHOMN
HECTaOMJIBHOW  SKOHOMHMKH. VIMEeHHO
MO3TOMY IPOOIEMaTHKa 3HAUYCHUS COLH-
QIBHON CNPaBEAJIMBOCTH ISl PA3BUTHS
COLMAIIBHOTO 00eCIeYeHNUs SIBISETCS aK-
TYaJIbHOH /ISl HAyYHOTO MCCIICIOBAHUS 1
aHaJIN3a.

JIMCKyCCHOHHBIX acleKTOB CYITHOCTH
KaT€rOpHH CONMAIBHON CIPaBEIINBOCTH
B CBOMIX TPYZax KacaJlNCh OTCUECTBEHHEIE
yuensle-topuctsl B.M. Annpuns, H.b. bo-
noruna, T.A. 3anduposa, C.M. [Ipunur-
ko, A.M. Tlpouesckuii, C.M. Cunuyk,

Bb.WM. Cramkus, JLII. Iymnuas, H.H. Hly-
Muio u p. OpHako, Ha dTare pa3BUTHUSL
COIIMAIIbHO-OPUEHTUPOBAHHON JKOHOMHU-
KM BHOBb BO3HHKAaeT MOTPEOHOCTH aHa-
JM3a COLMAJILHO-IIPABOBOTO I1OJIOKECHHUS
JMIa B TOCYAapCTBE, W3YYEHMS COIvIa-
COBaHUs MPHUHIMIIA COLMAIBHON crpa-
BEUIMBOCTH C pealu3alueil coluanbHOI
MOJIMTHKU B YKpauHe B cdepe Colualib-
HOTO O0OECIEUCHUs YS3BHMBIX CJIOEB Ha-
CEJICHUS.

Leasb cTaTbu — NpoaHATM3UPOBATH
poOIeMBl peann3any MPUHINIA COIH-
AIBHON CTPaBENIUBOCTH B COBPEMEHHBIX
YCIIOBHSX Pa3BUTHA TOCYJapcTBa U oO1e-
CTBA, MCCIICIOBATH ABOJIOLHUIO COIEpIKa-
HUs NPUHIMIIA COLMAIBHOI CrpaBeuIn-
BOCTH B 3aBHCHMOCTH OT COLMAJIbHO-3KO-
HOMMYECKOH TOJIMTUKH TOCY1apCTBa.

H3n0:xeHNEe OCHOBHOTO MaTepHaJia
ucciaegoanus. [lnaron nucan, yro cnpa-
BEJUIMBOCTb COCTABJISET OCHOBY COBEp-
meHHoro rocynapcersa. OH oTMmedan, 4To
«JTIOIM elle B CaMOM Hawale, Korja co3-
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JIaJI TOCY/apCTBO, YCTAHOBHIIM, YTO Jie-
JIaTh 3TO HEOOXOMMO BO MM 1iesoro. Tak
BOT, 3TO LIEJIOE U €CTh CIIPABEIJIMBOCTb,
WJIM Kakoi-To ee Buiy» [1, c. 433]. Paccma-
TpUBAsl CIPaBEUIMBOCTb KaK COLMAIIb-
Ho-¢punocodekyro kareroputo, M. Kant
BBIJICJISUT TIOHSTUSL «CIIPABEIIMBOCTE» M
«HECTIPaBeUTNBOCTE», OH yKa3bIBaJI, UTO
HUYTO HE BO3MYINAEeT Hac OoIbIle, dem
BCE JpYTHE BUIBI
3712, KOTOPBIE MIPUXOANTCS] HAM TEPIIEeTh —
HUYTO IO CpaBHEHMIO ¢ Hell [2, c. 201].
Vcxons U3 NpUBEICHHBIX TTO3ULMH, Ipe/-
craButenu Gpuiocodckoil HayKu BUAST B
CIIPaBE/UIMBOCTH OCHOBY CYILIECTBOBAHHS
U/ICAILHOTO O0IIECTBA, KOTOPOE CO3/1AJI0
uaeanbHOe TocynapctBo. OIHAKO BO3-
MOXHOCTH CYIIECTBOBAaHMS HJICAIEHOTO
o01ecTBa — 9TO TONBKO Pa3MBIILICHHS Ha
MEePCHEeKTUBY 0e3 CYIIeCTBEHHOTO Mpak-
THYECKOTO OCHOBAHWISL.

[IpoGnemsbl cocymecTBOBaHUS JTroAeH
B COIIMyME, COIMAJBHOTO TOJIOKESHUS U
obecriedeHHss 4eloBeKa B TOCYJapCTBE
Bcer/a ObUTH B LICHTPE BHUMAHMS YYCHbIX.
Kak ormeuan eme B cepenune XIX Beka
u3BecTHbIM Teopetuk mnpaBa M.H. Ka-
IIyCTHH, OOIIECTBEHHOE CYILECTBOBAHHUE
BCerJa COCTABIIIO €CTECTBEHHYIO U IO-
CTOSIHHYIO ITOTpeOHOCTH uenoBeka. [Ipen-
CTaBICHUSA O MPaBe, O YeJIOBeKe U oOIe-
CTBE HEPa3PHIBHO CBS3AaHBI MEXKTy COOOM.
B mpomecce 0OmECTBEHHOTO pPa3BHTHS
YeJIOBEK ITPOSIBIISLI IPOTECT IPOTHUB yCIIO-
BHH U (popM HecTIpaBeTBOTO 00IIECTBa,
Kenas HalTh Gopmy Oolsiee MIeaTbHOTO
obmecrBa. FIMeHHO Ha 1MOTpeOHOCTH ye-
JIOBEKA 3aI0JIHUTh OOIECTBOM CBOO Oec-
MIOMOII[HOCTb, OTPAaHMYEHHOCTh, & TaKKe
onpoOoBaTh B HEM CBOM CHJIbI, 0a3upy-
ercsi npaBo, cHOpPMYIHPOBAHHOE B pas-
HbIX 0oOmIecTBax [3, c. 8].

Kax perynstop 00IIeCTBEHHBIX OTHO-
[ICHUH, TPaBoO WITIOCTPUPYET H3MEHEHNE
TeHJICHIMI (QYyHKIMOHMUPOBAHUS MeXa-
HU3Ma TOCy/lapcTBa, (pUKCHpyeT Hampas-
JIEHWE TOCYHAapCTBEHHBIX HHCTHTYTOB B
3aIIUTy NpaB M CBOOOJA 4YeloBeKa MM
HaoOopotr.  ColuanbHO-9KOHOMHYECKOE,
MOJIMTUYECKOE pa3BUTHE OOLIECTBA IPU-
BOAUT TOCTENEHHYIO HBOJIOLHUIO TOCY-
JIAPCTBEHHBIX B3IISI0OB M HEH, OJHAKO
aOCOJIIOTHOE TOCYIapcTBO CTApOro Io-
pSAKa ¥ COBPEMEHHasl eMy MTOJIUTHYeCKast
JOKTPHHA, CTOJIb BpaxkaeOHBIC APYT ApY-
Ty, CXOAWINCH B TIPU3HAHUH TOCYIApCTBA
€IMHCTBEHHON panuoHaiIbHOH (opmoit
YeJIOBEUECKOTO OOIIEHHS M COCYIIECTBO-
BaHus [4, c. 354].

HECNPaBCINBOCTD,

HeusmeHHbIM OCTaeTcs CTpemiIeHHUE
4eJgoBeKa K CO3JaHMIO TOCYJapcTBa, I7e
KOHCOJMAMPYIOIIAs POJIb IIpaBa Kak Co-
LMAJBHOTO PETyIsTOpa OOIIECTBEHHBIX
OTHOIICHUH cTasa Obl TOCIOJCTBYIOMICH.
Kak ormeuaer U.B. Edpemona, mMopaip
U TpaBO SIBISIOTCS OOLMMH (QopMamu
BOIUIOILICHHSI CBOOOJIBI, CIIPABETUBO-
CTH M PABEHCTBA B TIOBEACHHHU JIFOACH...
Mopailb W MpaBO TPHU3BaHbI K IKU3HH
Ul YIIOPSIIOUCHHUST CBOOOJIBI JTFOZICH,
0e3 CIpaBeJIMBOCTH KaK COOTBETCTBY-
IOIIEr0 KayecTBa JIMYHOCTH, 0Oe3 CcooT-
BETCTBYIOLINX [IEHHOCTHBIX OPUEHTALUH
HEe MOXKeT (QYHKIIMOHHPOBATh U CIIPaBE[-
nuBas mpasoBas cuctema [5, c. 73-77].
JlornuHo-B3BENICHHON TO3WMLIMK  TPHU-
JICPIKUBAIOTCSL  BEAyIME  yKpauHCKUE
yuenbie H.C. Kysnernopa, A.C. [loBrepr,
KOTOpBIC YKa3bIBAIOT, YTO C MO3HIHUI
€CTECTBEHHOTO IPaBa, CIIPABEIIHBOCTh —
9TO TPHMEHEHHE MOpAIBHBIX TpeboBa-
HHH, ... 9TO TOHATHE O JOJDKHOM, COOT-
BETCTBYIOLIEE CYIIHOCTH 4eJIOBEKa U ero
npaB. OYeHb YacTO CIIPABEUIMBOCTH I10-
HHMAeTCst KaK PaBEHCTBO MPOTIOPLU HITH
KaK KOHLEMLUS IPONOPLUOHATIBHOCTH
N30paHHbIX CPEJICTB IOCTABICHHOM 11eH.
Ho ompenenuth MOHSTHE CIPaBEUIUBO-
CTH M 3aKPEIHTh €ro HOPMAaTUBHO B 3aKO-
Hax HeBO3MOXHO. CIIpaBeJIMBOCTb SIBIISI-
eTCsl KaTeropyeil, KoTopast aJleKBaTHO MO-
KeT OBbITh peai30BaHa yepes MpaBoIpH-
MEHHTENIBHYIO JesiTeNbHOCTh [6, c. 11].
AHanu3upysi TEOPETHYECKH  MPAKTH-
YeCcKoe IIOHMMaHHE CYIIHOCTH TaKOro
OLICHOYHOT'O IOHSATHS, KaK «COLMaIbHas
CIPaBEUINBOCTBY», CIEAyeT OOpaTuTh
BHHMaHHUE, YTO B IIPABOBOW HAayKe Olle-
HOYHBIMU IIOHSATHUSIMHU CUYMTAIOTCA OT-
HOCHUTEJIbHO-OIIPEJICNICHHbIC  TTOHSTHS,
COZIep)KaHWE  KOTOPBIX  PACKpPBIBACTCS
TOJIBKO C y4ETOM KOHKPETHBIX CUTYAaIHH,
obcTosiTenseTB [7, ¢. 25]. Kak cnpaBemmm-
Bo 3ameuaeT yueHas C.M. UepHoyc, HeoO-
XOZMMOCTb HCIOJIb30BAHHUS OLICHOYHBIX
TTOHATHHA o0ycioBiieHa (QYHKIUAMH,
KOTOPBIE BBINOJIHSAET 3TOT BUJ MOHATHH B
... mpaBe [8, c. 3]. lelicTBUTENBHO, 10CTA-
TOYHO CJIOKHO YETKO OIPEJeNIUTh COIHU-
AJIBHO-TIPABOBYIO CYIIHOCTH COLIMAJIBHOM
CIPaBEUIMBOCTH, KAaK KPUTEPHs HKU3HU
B oOuiecTBe. YUHThIBasg, 4TO pPa3BUTHE
[IPaBOBOIl CHCTEMBI TOCYJapcTBa 0Oasu-
pyercsi, B IEPBYIO O4epeib, Ha YPOBHE
COIMATbHO-YKOHOMHYECKOTO TTOJI0KCHHS
JTAHHO#l CTpaHbl, COOTBETCTBEHHO, HAJIU-
YKe SKOHOMHYECKOH CTaOMIIBHOCTH B rO-
CYIapCTBE SIBIISICTCSl KPUTEPHEM OIICHKH

CYIIHOCTH COLMAJIHOW CHPaBEIMBOCTH
B TOM 0O0II[eCTBe.

[IpoGnema peanu3anuy COLUAIBLHON
pacnpenenuTeabHOH (YHKUMM IIpaBa U
roCy/lapcTBa HEMOCPEACTBEHHO CBs3aHa
C pasBHTHEM HJIEH COLMAJIBbHOH cIpa-
BEIUIMBOCTU B KauecTBE Oa3MCHOW HeH
«paBHOTO pacrpesiesieHns» Onar B o01e-
ctBe. [Ipodeccop A.U. IIporeBcknii moz-
YEPKHMBACT, YTO MaTCpUalbHBI HHTEpEC,
00yCJIOBICHHBIH MPUPOJHBIMU YCIIOBHSI-
MM JKU3HHU, CBA3aHHBIH C OOIIECTBEHHBIM
MPOU3BOJCTBOM U ero passurueM. [Ipu-
BJICUCHHUE JIIOJIeH B OOIIECTBEHHOE IpO-
U3BOJICTBO MOXKET OBITh JBOSKHM: H3-32
BIIMSIHUSL HA MaTepHalIbHbIA HHTEPEC MK
0 MPUHYXJeHHUIO... ONHON U3 XapakTep-
HBIX YepT KOJUICKTHBA, IBIXKYLICH €ro
CHJIOH, SIBIISIETCS] CICTEMa MOTPEOHOCTEH.
Kaxaplii  modydaeT BO3MOXKHOCTh KX
VAOBJIETBOPSATH 10 MEPE BO3MOKHOCTEHt
00IIeCTBEHHOTO (KOJUICKTHBHOTO) IIPO-
M3BOJICTBA W JIMYHOTO BKJIaJa, B CHITY
3aMHTEPECOBAaHHOCTH OOIIECTBA B TapMO-
HUYHOM pa3BUTUM JM4yHOCTH [9, c. 60].
HVI3BeCTHBINH CTOPOHHUK TEOPHUHU COLUAITb-
Hoi cnpaBexnuBoctu [I. Pons ormeuaer,
4TO B OOLIECTBE JIIO/ICH, YCIIOBHO I'OBOPS,
3aKJII0YAETCsl COIVIALIEHUE OTHOCHTEIBHO
NPUHLKIIOB CIPAaBEUIMBOCTH, KOTOpbIE
JIOJDKHBL  00€CIeYnBAaTh BO3MOXKHBII B
JTaHHOM OOIIeCTBE COIMATLHOW MHHH-
MyM... [10, c. 302].

JIOCTH)KCHUIO HPABCTBEHHOTO KOH-
ceHcyca B BOINPOCE  pacIpeieeHust
Omar Bcerma OyneT NpPOTHBOCTOSITH He-
PaBHOMEPHOCTb COLMAJIBHOM CTPYKTYpBI
obmiecTBa, 4TO OOYCIOBICHO pa3HBIM
COLIMAIBHBIM  TTOJIOKEHHEM, YPOBHEM
obecnieyeHHOCTH. CyIIHOCTH COLMAIIb-
HOH CTPYKTYpbl OOILeCTBa ONpeesser-
csl COLMOJIOraMH, Kak Ooyiee WM MeHee
YCTOHYMBOE COOTHOIICHHE COIMAIIBHBIX
cioeB W rpynmn. IIpuHAIeKHOCTD JTHO-
JIell K pa3iIMYHbIM COLMABHBIM IPYIIam
MOPOXKIAET COIMAJIbHOE HEPaBEHCTBO
[11, c. 196-197]. Ilpu Takux yCIIOBHIX
oco0oe 3HauYeHHEe NPHOOPETaeT CoLU-
aJlbHasl AEATENBHOCTh TOCYAapcTBa JUIs
MOJIEPXKAHUA U OOECIeUEeHUs TeX CJo-
€B HACEJICHUS, KOTOpbIE, YYMTHIBAas HX
COLMAIbHOE  IOJIOKCHUE, HYXKIaloTCs
B NOJUIEp)KKe M nomouu. [lo MHeHHIO
C.A. bepOenmknHoOH, COIMaIbHYIO CHpa-
BEIUIMBOCTh MOJKHO OIPEICIHTh Kak
MOHSTHE OOIECTBEHHOTO CO3HAHMUS, Xa-
paxTepu3yroniee pasa u Omara Jurs JInd-
HOCTH..., CTEIEeHb OOIIECTBEHHOH Tpe-
6OBaTEIBHOCTH K JIMILY, [IPABOMEPHOCTH
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OLICHKH SKOHOMHMYECKHX, IOJMTHYECKUX
U TPaBOBBIX SIBJICHUI JEHCTBUTEIBHOCTH
U HOCTYIKOB JIIOJIEH (a TakkKe UX camo-
OLICHKH) C MO3MIUU COBPEMEHHOTO Klac-
ca u obuecrsa [12, c. 8]. C Touku 3peHus
I'B. Yctunoroii, B.®. Iloxxumaesa, xak
OIIEHOYHAsI KaTeTOPHUS «COMaIbHas CIpa-
BE/IJTMBOCTE)» JIEWCTBYET B HEKOTOPOM HH-
TepBajie peann3aniy OOIIEeCTBEHHBIX OT-
HOUICHUH, TPaHUIIBI KOTOPOTO OIIpe/eNs-
I0TCSl, C OHOW CTOPOHBI, «(pOpMabHBIM
PaBEHCTBOMY, C IPYrOi — «peabHbIM He-
pasencTBoM». Ha rpanuie «popmaiabHOro
PaBEHCTBA» COLMANIbHAS CIIPABEIIUBOCTD
NPOSIBIISIETCSL yepe3 TpeOOBaHME IapaH-
TUM MUHUMAJIBHOT'O IIPOKMTOYHOTO YPOB-
Ha [13, c. 193]. Kak ormewaer A.B. Ye-
OyuHa, perieHue npolieMbl COLMAIBHOM
CHPaBEUINBOCTH JIGKUT B IIOCKOCTH
HSKOHOMHYECKOTO COCTOSHMA TOW HIIHM
nHON cTpaHbl. COCTOSHHE U CTPYKTypa
HaIlMOHAJIBHOW DSKOHOMHKH 00YCIOBIIH-
BaIOT 00BEM U CTPYKTYpY IMOTpeOIeHus,
OT 4Yero 3aBHCHT Y/IOBJIETBOPCHUE WM
HEJJOBOJILCTBO YEJOBEKAa CBOMM Mare-
puanbHbIM Obecrieuenuem [14, c. 1].
Uccnenys nepcnekTUBB pa3BUTHS YKpa-
UHbl B KOHTEKCTE COBPEMEHHOIO ITOHU-
MaHus crpaBemnBocTH, E.A. Mapuenko
YKa3bIBaeT, YTO BBICOKHH YPOBEHBH UyB-
CTBHUTEJIBFHOCTH YKPAaHHCKOTO 00IIecTBa K
mpo0bIeMaM CIpaBeIITMBOCTH 00YCIIOBICH
00BEKTUBHBIMU NPHYMHAMH U HCTOpHYE-
CKHUMH TIpernochuIkaMu. [t coBpemeH-
HOW YKpanHBI CIIPaBeUTMBOCTh UMEET He
TOJIBKO 3THYECKOE M COLUAIbHO-3KOHO-
MHYECKOE, HO M KOMIUIEKCHOE 3HAauCHHue,
BeJlb YPOBEHb COOTBETCTBHS MMEIOIIETO-
Csl CTAaTyC-KBO IPEJICTABICHUSM O CIIpa-
BEJUIMBOCTU OIIPEJIEIIsieT CTENeHb COLU-
aJbHOW TAPMOHUU B YACTHOCTHU U D ek-
TUBHOCTH (PyHKIIMOHMPOBaHUs 00IIecTBa
B mesiom [ 15, ¢. 9].

PaccmarpuBasi conmmanpHyIO0 —CIpa-
BEIMBOCTh B JINOEPAJIBLHOM IIPOEKTE
Vkpaunsl, ydensie I['M. Ilmmmnenko,
T.B. HukeeHKo akIEHTUPYIOT BHUMAHUE,
YTO BOCHPHUATHE HEPABEHCTBA 3aBHCHUT
OT JIMYHOTO Aoxoaa juna. OxaspiBaeTcs,
YeM BBbIIIE OIArocoCTosiHUE, TEM OOJIbIIe
00IECTBO CKJIOHHO MEpeKIaablBaTh J0-
CTH)KCHUSI COLMAJIBbHON CHPaBEIINBOCTH
Ha PbIHOYHBIC MEXaHU3MbI U CYMTAET, YTO
OTIpe/ieNICHHas! CTENeHb HEePAaBEHCTBA SIB-
nseTcsi HeoOXOMUMOM Il oOecredeHust
CTHMYJIOB K HHBECTHPOBAHHUIO W JINIHBIX
yeunwii [16, c. 44]. H.M. KpacHoBa 060-
CHOBaHHO OTMEYAeT, YTO BOIPOCHI COLH-
aJBHOW M HPaBCTBEHHOH CIIPaBENTUBOCTH

0COOEHHO O00O0CTpSIIOTCSI B TIEPEXO/HBIC
MePUOJIBI Pa3BUTHS O0LIECTBA, KOTIa pas-
PYIIAIOTCS OJJHU TPAAULMH U TeH/ICHIINH,
1 BO3HUKAIOT apyrue. Kareropus Harmos-
HSICTCSL HOBBIM COJICpIKaHHEeM H TpelyeT
ocMeicienus [17]. Mel pa3nensem MHe-
nue B.B. CokypeHko, KOTOpBIH momdep-
KHBAET, YTO Ba)XKHAs POJIb B CTAHOBJICHUU
o0IrecTBa JT0JDKHA TPHHAIIIEKATh COLH-
QJIBHOM CIPaBEVIMBOCTH, KOTOpasi B CO-
BPEMEHHBIX YCIOBHSX BBICTYNAeT OMpe-
JENSIOMUM  (aKTOPOM JIEMOKpaTH3alnu
U cTabmIu3anuu OOIECTBEHHOIO pa3BU-
THSI, IPEOJIOJICHHSI MTOCIESCTBUN TOTAIN-
TapHOTO PEKHMA, 3aPOIKACHUS IMBUIIH-
30BaHHBIX OCHOB Pa3BHUTHUS YKPAHMHCKOMN
JIEMOKPAaTHYEeCKOW  TOCYAapCTBEHHOCTH.
VIMEHHO B YCIIOBHSIX MEPEXOAHOIO Iie-
puoaa, MacmTaOHBIX COLUAIBHO-3KOHO-
MHYECKHX M TOCYIapCTBEHHO-ITPABOBBIX
pedopM commanbHas CIPaBEUTUBOCTH
npuobperaer ocoboe 3HayeHue [18, c. 3].

B mepexomHoM oOmiecTBe gocrarod-
HO pacIpOCTPaHEHO MHEHHE, COIJIACHO
KOTOpOMY OOrarcTBo oOuiecTBa ompeje-
JISIETCSl COBOKYITHBIM OOTaTCTBOM €ro uJie-
HOB. MIHBIMU cliOBamMH, YeM Oorade JIFO/Iu,
TeM Oorade 00IIECTBO. DTO O3HAYAET, YTO
Onaromnonyyne oOIIECTBa B [[EIOM JTOJK-
HO BJIMATH Ha OJIAroIoy4ue Kakaoro ero
uiieHa. [Ipu 3TOM clieyeT OTMETHTb, YTO
OIHOW W3 IVIaBHBIX 3a/1a4 JOJDKHO CTaTh
HE TOJBKO TMOBBIIICHHE aOCTPAKTHOTO
CpEIHEro YpOBHS KH3HH, HO M, MO BO3-
MOKHOCTH, COKpAIIICHHE Pa3pbiBa MEKLY
Hanbosee OoraTeIMH U HaNMeHee oOecrie-
YeHHBIMH clIosiMK obiectsa [19, c. 60].
Me1 nognepxkuBaem nozuuuto JLIT. Hlym-
HOU, KOTOpasi OTMEYAET, YTO pean3arus
MPUHIIKIA COLUAIBHON CIPaBEITUBOCTH
B OOIIIECTBE 03HAYALT, YTO MPH ITOM OCY-
IIECTBISACTCS CIPABEIJIMBOC pacipesie-
JICHHE JICSTENIbHOCTH; paCIpe/ieliCHUE
JIOXO/IOB; PpACTIPEIeTICHNe COIHANTBHBIX
Omnar (mpaB, BO3MOXXHOCTEH, BIIaCTH); pac-
npe/eicHIe BO3HATPaXK/ICHHH, MpH3HA-
HHI; pacrpe/esicHHe YPOBHS M KayecTBa
JKU3HM; pacrpelielieHrne HHOpMalu 1
KyJbTypHBIX LieHHocTed [20, c. 40-41].
OpHako, KaK apryMeHTHPOBAaHHO JOKa-
3piBaeT FO.M. 3onorapeBa, B yclnoBHAX
HEOMPE/ICIEHHOT0  TpaHcHOpMUPYIOILIe-
rocst 00IIEeCTBA CYIIECTBYET TUBEPTEHIIUS
3aJIeKJIapUPOBAHHBIX TIPaB M BO3MOXKHO-
CTeil MX peaiu3alyu, MPUYEM HETPYI-
HO 3aMETHTh, UTO ... IPaBa 4YeJOBeKa He
SIBJISIFOTCSL PEalIbHO OOIIMMU U PaBHBIMH
JUTSL BCEX JIIOJe. DTO 3aBHUCHT OT COIH-
QIBHOTO KaluTajla, YPOBHS MHOrooOpa-
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3Ms COLIMAJILHBIX CETEH, KOTOpbIE MOXKET
3azeicTBoBaTh cyObekT. Korna opranusa-
UK He QYHKIIMOHUPYIOT TOJDKHBIM 00pa-
30M, COLIMAIIBHO ClIa0ble KaTerOPUH rpasK-
JJaH OKa3bIBAIOTCS Ha COIMAJILHOM JIHE
[21, c. 149]. Iloka3arenemM HX COOTBET-
CTBYIOLIETO  COLMAIBHOTO  TTOJIOKEHHS
SBISIETCSl yPOBEHb HUIIETHI, OEXHOCTH
COIIMAIIFHO YSI3BUMBIX CJIO€B HACEIICHHSI.

WcTopuuecknii  ONMBIT  TIOKa3bIBACT,
4yTo mpobiiema GemHOCTH oboCTpsieTcs: B
TEX roCy/lapCTBax, KOTOPbIE HAXOATCS Ha
NIEPEXOAHOM D3Tale CTAHOBICHUS COLU-
QJIbHO-IKOHOMHMYECKOH nonuTuku. men-
HO TaKHe BpeMeHa NepexuBaeT YKpauHa.
B sTOM KOHTEKCTE apryMeHTHUpPOBAHHOM
seiasiercs no3uuus B.SI. bupaka, xorto-
pBIif yKa3bIBaeT, 4YTO HEOOXOIMMBIM YC-
JIOBUEM pELIeHUs] MpoOiIeM COLHaTIbHOI
3aIIUTHl  SIBISICTCS  TIOCIJIEOBATEIILHOE
OCYIIECTBIICHHE CTPATErHH SKOHOMHUE-
CKOTO pOCTa M peanu3anusi aaeKBaTHOM
TrOCyAapCTBEHHOM COLMAIbHOM IOJIHUTH-
KH. B ycloBusX nepexoqHol SKOHOMHUKH
VYKkpauHa cnocoOHa 3aluiarh CBOE Ha-
CeJICHHE JIMIIb Ha YPOBHE MUHUMAJIbHBIX
COLIMAJIBHBIX CTAHJAPTOB U HOPMAaTHBOB,
410 OOYCIIOBJICHO, IVIaBHBIM 00pa3oMm,
OIPaHUYCHHOCTBIO (DMHAHCOBBIX pecyp-
coB [22, c. 3]. [IpaBoBoe MONOKEHUE Ye-
JIOBEKA U IpakJaHWHA, KaK B IIEJIOM, TaKk
U OTAEIBbHO, 00yCIaBIUBacTCS OCOOCH-
HOCTSIMH COIMAIIEHOTO CTaTyca, CyIle-
CTBYIOLIETO B JIAHHBIH IEPHOJ Pa3BUTHS
obmectBa u rocynapcrBa. CoIMambHBIA
CTaTyC JIMIA 3aBHCUT OT CYLIHOCTH CO-
LMAJBHOIO yKJIa/Ja, B YCIOBHAX KOTOPOTO
OH CKJajpIBaeTcst U QyHKUMOHUpYeT. Ha
Hero BiIUseT MHOXecTBO (hakropoB. Oc-
HOBHBIMU M3 HUX SBJISAIOTCSA TPYA U cO0-
CTBEHHOCTb, KaK OCHOBAa (h)OPMHPOBAHHMS
rpaxaaHckoro obmectsa [23, c. 34]. Kak
ormeuaer ['A. ®denopeHko, B yCIOBHAX
HOBBIX HCTOPUYECKHX peannii 0coOeHHO
aKTyallbHBI, TPEXIE BCEro, IPOOIEMBI
(hopMHpOBaHUS CONMAIBEHO OPHUEHTHPO-
BaHHOI TOJNIMTHKH TOCYJapcTBa, HAINPaB-
JICHHOW Ha 00eCIeueHHe COLUaIbHO-3KO-
HOMMYECKHUX, KYJIbTYPHBIX IpaB JIMYHO-
cru [24, c. 55].

HWccnenys BegyIiyro posib COLUAIBHON
MOJIMTUKUA B IIPOLECCE PAa3BUTHUS LIUBHU-
aM30BaHHOTO oOmiecTBa, B.A. Ckyparos-
ckuii, O.M. Ilanuii, E.M. JIubanoBa orme-
YalT 3HAYUMOCTh COLMAIBLHOW 3alllUThI,
KaKk KOMIUIEKCA OpTaHHM3aI[OHHO-TIPABO-
BBIX M HKOHOMHYECKHX Mep, HallpaBlIeH-
HBIX HA 3aIUTy 0J1aroCOCTOSHUS KaXKI0TO
YJieHa 00IIEecTBa B KOHKPETHBIX SKOHOMH-
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yeckux ycioBusix [25, c. 104]. B nepsyto
odepeb pedb MAET O HEOOXOAUMOCTH TO-
CyZapCTBEHHOU MOJIEPKKU KaTeropuii Ha-
CeJIeHMs], KOTOpBIE, YYUThIBAsk MX BO3pACT,
MarepuajbHOE TOJOKEHHE, MOPAIbHOE
COCTOSIHHE U T. I1., HE MOT'YT CAMOCTOSITEb-
HO OpPraHHM30BaTh CBOIO >KHU3HEAESTENb-
HOCTh Ha COOTBETCTBYIOIIEM ISl HAJIe-
JKaIIlero CymiecTBoBaHus ypoBHe. [Ipobire-
Ma 3aKJII0YaeTCsi B TOM, YTO JOCTAaTOYHO
CJIOXKHO, WJTH TIPAKTUIECKH HEBO3MOXKHO B
COBPEMEHHBIX YCIIOBUSIX PACKPbITh COZEP-
JKAHHUE TIOHATHUS «GKM3HEIEATEIbHOCTh Ha
YPOBHE HAJISKAIIEr0 CYIIECTBOBAHUS,
XOTA 3aKOHOJaTeNbHas 6a3a YKpauHbl, KO-
TOpas perIaMEHTHPYeT OCOOCHHOCTH CO-
LMAFHON 3alUTHl OTACTBHBIX KaTeTOpUil
rpax/aH, A0CTaTO4HO 0ObeMHas. Bmecre
C TEeM, OCTAeTCs aKTyaJIbHOM IpobieMa Ha-
JIYHS B 3aKOHOJIATEIIbCTBE 3HAYUTETIHHOTO
MacCHBa JICKJIQPAaTUBHBIX HOPM, KOTOpBIE
YHCTO HOMHHAIBGHO BBITIONHSAIOT TapaH-
THiHBIE (QYHKIMU, 9TO HE CIOCOOCTBYET
TIOJVICPIKAHHIO KU3HEIEATEIbHOCTH  CO-
LMAJILHO YA3BUMBIX Ipy1n Hacesenus. Co-
BpPEMEHHas CHUCTEMa COLMAIbHON 3allUThI
HaceleHuss B YKpauHe, yHacleJOBaHHAs
ele ¢ COLMAIUCTUYCCKOI 3MOXHU, IO CUX
MOp He TpeTeprena CyLeCTBEHHOTO pe-
(bopMupoBaHHs. A TOTOMY HE CIIOCOOHA B
TIOJIHOM Mepe BBIMOJHATD CBOM (DYHKIINH
[26, c. 34]. B at0i1 wacTi HaM UMIIOHUPY-
eT Touka 3peHns M.M. Illymuiia, kKoTopbIii
OTMEYaeT, YTO B HapyIlIeHHE TpaBa Ha J0-
CTaTOYHBIN KU3HEHHBIH YPOBEHb aBTOMa-
THUYECKH HAPYILIAETCs MPaBO HA yBaKEHHUE
JIOCTOMHCTBA YesioBeka [27, ¢. 673].

C nenplo u3MeHeHHs 0003HaYEHHOU
CUTyallud B YKpawHe, CHELUAIUCTAMU
MunnctepcTBa COLMANBHON MOTUTHKH
paspaboTaH npoext KoHuenuuu corpas-
HOTO pa3BUTUS YKpauHbl Ha 2013—-2023
IT., CONIACHO KOTOPOMY COBPEMEHHBII
9Tal pa3BUTHUSI YKPAMHCKOTO Trocyaap-
CTBa CBHJETENLCTBYET, YTO B YKpawnHe
chopmupoBasiach COIMANIbHAS MOJIEIb,
KoTOpasi He oleclieunBaeT pelieHne 3a-
Jlad 001IeCTBEHHOTO Iporpecca, a Hao0o-
POT, MOPOXKJIAET PA3JINUHbIC MPOSBICHUSL
ynajika conuyma. B 3toit Monenu skoHo-
MHYECKUI POCT HE CONPOBOXKIACTCS IO-
BBILICHUSAMH YPOBHSI M KayecTBa KU3HH
HaceneHus. Tak, ypoBeHb OTHOCUTEIBHOMN
0eIHOCTU 10 HAIMOHAIEHOMY KPHUTEPHIO
(moxoxm nmuua He mpeBbIIaeT 75% wmenu-
AQHHOTO YPOBHS KBHBAJICHTHBIX COBOKYTI-
HBIX PacXoOfiOB) yXke Oojee IeCATHIEeTHs
Jep>xutcest B penenax 26—28%; monst Ha-
CeJIeHHsI, Ybe TMOTPeOJICHNE HIDKE YPOBHS

(haKTHIECKOTO IMPOKUTOYHOTO MUHHMY-
Ma, cocraBisieT 25,8%; ypoBeHb OeqHO-
CTH CpelH CeMel C JeThbMU COCTaBISICT
33%; ypoBeHb OetHOCTH cpeu paboTato-
mwmx jgoctur 19,6%, a ypoBeHb OeTHOCTH
B CebCcKOM MecTHOCTH — 32,3% [28].

[IpuBeeHHbIE JaHHBIE TO3BOJISIOT KOH-
CTaTUPOBATH HATMYHE HEYOBIECTBOPHTEb-
HOTO Ka4ecTBa JKM3HM B YKpawHe U HE0O-
XOZIMMOCTH pehOpMHUPOBaHHUS COIUATIBHOI
cdepbl ¢ HETbI0 TPeopoIeHnsT OeHOCTH,
KaK OJTHOTO U3 KITIOUEBBIX (haKTOPOB JIOCTH-
YKEHHMSI COIMAIIBHOM CIIPaBE/ITMBOCTH.

Bmecte ¢ Tem cieayer OTMETHTb,
YTO HAM HE HMMIOHHPYET AraluTapHbIi
MPUHIMIT COLUAIBLHON CHPABEeUIMBOCTH,
Koraa B OOIIeCTBE MpOIMaraHaupyeTcst
MIpU3pavHOE PAaBEHCTBO. Beab camo moHs-
tHe «dramurapusm» (¢ dpanu. Egalite —
PaBEHCTBO), MO CYTH, O3HAYaeT «ypaB-
HWJIOBKY», KOTOpasi COBEpIIEHHO HE CO-
m1acyeTcs ¢ NPUHIOWIAMU COLUABLHOM
cnpaBeuBocTH. OIHAKO BO3MOXHO B
TOM U COCTOUT COBPEMEHHOE ITOHUMaHUE
COLMAIIHON  CHPaBEUIMBOCTH, YTOOBI
00eCrevnTh roCyIapCTBeHHYIO 3a00Ty 0
BCcex 0€3 UCKIIIOUYEHHMsI YJIeHax OOIecTBa,
TaKasi OJIUTHKA YCHIIUBACT CYIIHOCTh CO-
[UATBHOTO TOCYIapCTBa, HAPABICHHYIO
Ha obecreueHue rpaxaad B chepe mare-
PpHATBHOTO JOCTATKA.

Uccnenyss KymbTypHO-HCTOpHUYECKOE
MTOHMMAaHUe Pa3BUTHS YeIOBEeKa B oOIe-
ctBe, A.I" ACMOIIOB yKa3bIBa€T Ha TO, YTO
Haie oOIIecTBO HaXOJUTCS B CaMOM Ha-
Yaje JUIMTEeIHHOTO MyTH — Mepexona OT
KYJIBTYPBI [IOJIE3HOCTH K KYJIBTYpe JOCTO-
WHCTBA. B KynbType IOCTOMHCTBA TJaB-
HOU IIEHHOCTBIO SIBIISIETCS IIGHHOCTD JIMY-
HOCTH, HE3aBUCHMO OT TOTO, BO3MOXHO JIK
M3BJIEYb MOJIB3Y OT Hee uin HeT [29, ¢. 79].
JleicTBUTENbHO, B MEPUOZ SKOHOMUYE-
CKOl W COlMaIBHOW TpaHchopManuu
VYkpanHbl HEOOXOANMO MEHSATH OTHOIIIE-
HHUE TOCyIapcTBa W OOIIECTBa K COLH-
aJBHO-YS3BUMBIM KaTETOPHsM Tpak/aH,
(dopMupysT TakMe MEXaHW3MBl Pa3BUTHS
COLMAIILHON TIOJIMTHKH TOCYIapcTBa, KO-
TOpBIE, B IEPBYIO OUePe/ib, JOIDKHBI OBbITh
HalpaBJeHbl Ha co3laHue PPpeKTUBHOI
CHUCTEMbI COLMAILHO-IIPABOBOI 3aIUThI
HE3aIUIIEHHBIX coeB HaceneHus. Coor-
BETCTBEHHO, OJIArOCOCTOSIHUE HACEICHUsI
TOCyJapCcTBa, TOBBIIICHHE >XH3HEHHOTO
YPOBHS SIBISIIOTCST TeMH (haKTOpamu, KO-
TOpBIE YKA3bIBAIOT HA COIMAIBHO-TIPABO-
BO€ TIOJIOKEHHE TPa)kIaH TOCyIapcTBa M
Ha peayn3alyio MPHUHIHIA CIIPaBEIIINBO-
CTH B chepe COIMaIILHOTO 00eCIICUeHNSI.

BoiBoabl. Mcxo/is U3 BBIIIEU3IIOKEH-
HOI'0, MOXHO CJi€J1aTb BBIBOA, YTO COLU-
ajibHas CIPaBEAJIMBOCTb — 3TO, NPEKIC

BCEro, MOpPAJIbHO-3THYECKOE TOHSTHE,
KOTOPO€E He BCEr/a BOIUIOIAETCS B HOP-
Max MpaBa, B OCHOBY COILMAIBHOM crpa-
BEJJIMBOCTH IIOJIOKEHA SKOHOMHUYECKAs
TEOpHUsT paclpe/eIeHUus] MaTepHalIbHBIX
Ouar.

CyIIHOCTh KaTerOpUH «COLHAabHAs

CIIPaBEeITMBOCTEY  TPaHC(HOPMUPYETCS
BMECTE€ C  COLMAIbHO-DKOHOMHYECKUM
pa3BUTHEM TOCYNapCcTBa, COLMAJIbHAs

CHPaBEUIMBOCTh  SIBJISIETCSI  OLEHOYHBIM
MOHSATHEM, MOHHUMAaHHE KOTOPOrO 3aBH-
CHUT OT COLUAIILHO-ITPABOBOTO TOJIOKEHHSI
rpakJaH B rOCyIapCTBe.

ComuanbHasi  CIPaBEUIMBOCTh  HE
MOXET 0a3upoBaTbCs Ha TMPHUHIIMIE ATa-
nuTapusMa (ypaBHWIIOBKH), TaK KaK OH
10 CBOEW CyTH SIBIISIETCS COLIMAIBHO He-
cnpaBeuIBEIM. COOTBETCTBEHHO, OJaro-
COCTOSTHME HaCeNIeHHs] TOCyJapcTBa, I0-
BBIIIICHNE )KU3HEHHOTO YPOBHS SIBIISIOTCS
TeMu (aKTOpamu, KOTOPbIE YKAa3bIBAaIOT
Ha  COIMAJbHO-TIPABOBOE  TIOJIOKECHUE
rpak[IaH rocylapcTBa M Ha peau3aluio
MPUHIIMIIA CIPABEJIUBOCTH B cdepe co-
LUATBHOTO 00eCIeUeHHS.
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ITPOBJIEMbI THO®OPMATHU3ALIMU ITPOUHEAYP ITPETOCTABJIEHUA
AIMUHUCTPATUBHLIX YCJIYI' B YKPAUHE

Oxcana TYPKOBA,
acrupaHT Kadeapbl a IMUHUCTPATUBHOTO IIPaBa M aIMHHHCTPATUBHON JEATEIbHOCTH
HannoHanbHOTO FOPUINYECKOT0 YHUBEpCHTETa UMeHH SIpociaBa Mymnporo

Summary

Legal regulation of activities of state and local government authorities on administrative service delivery with use of electronic
document management and governing capabilities are examined and researched in article. The problems of activities organization of
administrative service delivery by such authorities using information technology (IT) are analyzed. The main directions of domestic
legislation improving in this sphere are suggested. The development of electronic governing needs construction of flexible systems,
demands taking of coordinated organization and technological measures and coordination of activities of state and local government
authorities within framework of unified state policy. Also a basis for administrative service delivery by means of IT is their unification,
systematization and standardization.

Key words: administrative services, electronic services, procedure of administrative service delivery, informatization, information
technology, electronic governing, depersonification.

AHHOTaNMS

B crarbe paccMOTpeHO U UCCIE0BaHO MPABOBYIO PEIIAMEHTAINIO AESTEIbHOCTH OPraHOB rOCYapCTBEHHOH BIIACTH U OPTaHOB
MECTHOTO CAMOYIIPABJIEHUS IO IPEI0CTABIECHHUIO aIMUHUCTPATUBHBIX YCIIYT C UCIIOIb30BAHUEM BO3MOKHOCTEN 3JIEKTPOHHOTO JIOKY-
MeHT0000poTa 1 ynpasieHus. [Ipoanann3npoBaHo MpoOiIeMbl OpraHU3ay JeITEIFHOCTH 0 MPEAO0CTABICHNIO aAMUHICTPATHBHBIX
YCIYr TaKUMH OpraHaMH ¢ Ucnoib3oBaHueM uHpopmaimoHubix Texuonoruid (UT). [IpennokeHO OCHOBHBIE MyTH COBEPIICHCTBO-
BaHUS OTEUECTBEHHOI'O 3aKOHOJATENbCTBA B 3TOH cdepe. PasBuTHe 3JIEKTPOHHOTIO YNPABICHUS HYXKIACTCS B HOCTPOCHUH TMOKHX
cuctem, TpeOyeT MpoBeIeHNsI CKOOPIMHUPOBAHHBIX OPraHN3aI[IOHHO-TEXHOJIOTHUYECKIX MEPOIPUATHHA U COITIACOBAHHS JICHCTBHUI
OpraHoB TOCYAapCTBEHHOM BJIACTH U OPraHOB MECTHOIO CaMOYNpAaBJICHHUS B paMKaxX €IWHOW roCcyIapCTBEHHOM MOMUTUKU. Taroke
OCHOBOH U PEIOCTABIICHUS aIMUHUCTPATHBHBIX yCIIyr ¢ nomoubio U T-TexHomoruii seisercs ux yHu(pHUKaIys, CHCTeMaTH3aLus

" CTaHIapTU3anus.

KiroueBble c10Ba: aAMUHUCTPATUBHBIE YCIYTH, 3JI€KTPOHHBIE YCIIyTH, IPOLEYPhI IPEJOCTaBICHUS a IMUHUCTPATUBHBIX YCIIYT,
nHpopmaruzanus, HHPOPMALMOHHBIE TEXHOJIOIHH, JIEKTPOHHOE PABUTEIBCTBO, ICTIEPCOHUDUKALIHS.

oCcTaHOBKa mpodaemsl. Mu-

(hOopMaLMOHHBIE  TEXHOJIOTHH
UrparoT Bce 0ojee BaXKHYIO POJIb B CH-
CTeME TOCYJapCTBEHHOTO YIIPaBICHUS
pa3Buthix crpad. Ecnu no konua 80-x
MPOIIJIOro BEKa IPaBUTEIbCTBA 3TUX
CTpPaH MCII0JIb30BAIN TAKUE TEXHOJIOTHH
JUIS YIOBJICTBOPEHUS BHYTPEHHHX I10-
TpeOHOCTeW M yNpaBiIeHUYECKUX IIeNeH,
TO CTPEMHTEJIBbHOE pPacIpOCTPAHEHHE
VHTepHeTa U 100aJbHOIl CETH CTalo
0a3ucoM JUIsi HM3MCHEHHS IPHOpPUTE-
TOB W3 BHYTPEHHHX YIPaBICHYECKUX
noTpeOHOCTeH Ha BHEIIHHE — CBS3H C
obmecTBeHHOCTRIO. MHTEpHET mocTe-
MEHHO TPEBPATHICS B SKOHOMHYECKH
3¢ GEKTUBHYI0, COPUCHTUPOBAHHYIO Ha
MoJIb30BaTelsl MmiIarGopMy Ul ClryxkKa-
LIMX, KOTOPbIE MOJYYHIN BO3MOXKHOCTD
001IaThCSl HEMOCPEICTBEHHO ¢ Ipaxk/ja-
HaMH M PacHpOCTPAHATh OOJIbIINE Mac-
CcHUBBI MHpOpPMAIMK Cpeln OOIIeCTBEH-
HOCTH. DTO 00ycnoBuio TpaHcdopma-
LU0 TOCYIAapCTBEHHOTO YIIPABICHHS C
LENBI0 MPUCIIOCOOICHHsT ero K Tpebo-
BaHUSIM HH(POPMALMOHHOTO O00IIeCTBa
1 UHGOPMAIMOHHOIT 3pbl. PasBuTHEe HH-
(hopMaIIMOHHOTO 00IIeCTBAa CTUMYITHPY-
€T CTPaHbl U OPraHbl TOCYAapCTBEHHOTO
yNpaBJIeHUs] K NPHUHATHIO KOHLEMINH

«3JIEKTPOHHOTO IPABUTENILCTBA», Ha-
[IPABJICHHOIO Ha JIOCTHIKEHHUE LieJIel To-
cymapcTBa [1, c. 4].

AKTYyaJIbHOCTh TeMBbl HCCJIe/I0Ba-
HHUSl TIOATBEPKAACTCS CTEIEHBIO Hepac-
KPBITOCTH TEMBI — B HACTOSIIEE BpPEMs
MIPaKTHYECKH HET HU ONHOW (yHIaMeH-
TaJbHON paboThl MO mpobiiemMaM HHPOP-
MaTH3aliy TPOLEAYp MpPEeT0CTaBICHUS
aJIMUHUCTPATUBHBIX YCIIYT B YKpauHe.

BHenpenue BO3MOKHOCTEH 3J1eKTPOH-
HOTO YNpPABJICHUS B JEATEIBHOCTH Opra-
HOB TOCYJapCTBEHHOM BJIACTH IO TPEo-
CTABJICHUIO aJMUHUCTPATHBHBIX YCIyT
SIBJISICTCS. HEAOCTATOYHO Pa3pabOTaHHBIM
HalpaBJIeHUEM HAYYHBIX HCCIEIOBaHUI.
Cpenu ydeHbBIX, KOTOpBIC HCCIIEAOBAIN
9Ty TEMAaTHKy, W3BECTHBIMHU SIBISIOTCS
Tpynsl JI. BecuactHosoi, H. I'onwapyk,
W. dpoznosoii, U. Kinumenko, K. Jlu-
uépa, I. IlouermoBa, A. CeMeHYECHKO,
C. YykyTsl, H. Bynnaesoii, 1O. [TuBosapa,
A. JIutBUHOBA.

Leabio u 3a1a4eil cTaTbM SBISETCS
HCCIIeIoOBaHME TIpoliecca MH(pOpMaTn3a-
LMK TPOLIEAYP TIPEAOCTABICHUS aJIMUHU-
CTPAaTHBHBIX YCIIyT B KOHTEKCTE BHEJpe-
HUSL ¥ PA3BUTHUS JIEKTPOHHOTO YIpaBlle-
HUS B YKpauHe, KaKk MOIITHOTO €BPOUHTE-
TPaIMOHHOTO (aKTOpa.

H3no:xenne 0oCHOBHOIO MaTepuaJa.
BcemupHBI ONBIT MOKa3bIBAET, UTO TEX-
HOJIOTUH DJIEKTPOHHOTO YIPABJICHHS CIIO-
COOCTBYIOT YITyUIIEHHIO d(PPEKTUBHOCTH
M KauecTBa aJMHHHUCTPATUBHBIX YCIYT,
CHWKCHUIO KOPPYIINH, CHIKCHUIO al-
MHUHHUCTPAaTUBHOW HArpy3KH JUIs I'paxJaH
u OM3Heca, a TAKXKE YCUICHHUIO JIeMOKpa-
THUU U KOHKYPEHTOCIIOCOOHOCTH.

[TepBbIM TpeOOBaHHEM CO CTOPOHBI
rpaxaaH u OW3Heca K yCiIyram rocymaap-
CTBa SIBISIETCS WX JOCTYIHOCTH U IIPO-
3pa4HOCTh, KOTOpasi Y3Q(PEKTHBHO NOCTHU-
raercsl IMyTeM BHEAPEHUS SJICKTPOHHBIX
YCIIyT.

ONEKTPOHHBI CMOCO0 IMpenocTaB-
JICHUs YCIIyT IIPelyCMaTpUBacT BO3MOXK-
HOCTb JUIsl TpakKJaHWHA MM OM3HECMEeHa
HOJIyYUTh HEOOXOIMMYI0 HH(OPMALUIO,
CIPaBKy, COLMAJIbHYIO TIOMOLIb, JIUIICH-
3UI0 WJIM pa3pelleHne OH-JIaiH 0e3 noce-
IIEHNSI OpraHa BJIACTH B J1000€ ynoOHoe
BpeMsi 110 npuHLMIy 24 yaca B CyTKH /
7nHEH B HEACTIO.

B mpakTiueckoM cMBICTIE BHEAPCHNE
JNEKTPOHHBIX YCIyT MpeaycMaTphBacT
COo3IaHMe JUIsl 3aKa34uKa yCIIyTH CIeIyo-
IIIMX HOBBIX CEPBHCOB:

— YIOOOHBI W OIEpaTHBHBIN JOCTYII
K IIOJTHOM, aKTyaJbHOM, TOYHOH U J10CTO-
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BepHOH mHpopmanuu o6 yciyre uepes
cetb MHTEpHET;

— 3arpy3ka WM 3aroJHeHUe OH-JaiiH
JNMEKTPOHHBIX (OPM TOKYMEHTOB, HEOO-
XOZMMBIX ISl TIOJTYYCHUS YCITYTH;

— OH-JaliH WH(OPMHUPOBAHUE 3aKa3-
YHUKa O XOJ€ PACCMOTPEHUS U Pe3ysbTaTe
MIPEIOCTABICHUS YCIYTH;

— IOJy4eHHEe Pe3yibTara MpeaoCcTaB-
JICHHUS YCIIYT B AIIEKTPOHHOH (opme;

— OH-JIAl{H OIIaTa 3a IPe/I0CTaBIICHHbIe
YCIIYTH B CIIy4ae Takoil He0OXOIMMOCTH.

Takum 06pa3oM, Bech nporecc npe-
JIOCTABJICHUSI JIEKTPOHHOH YyCJIyrH, Ha-
YMHAs OT YCTAHOBJICHMS JIMLA 3aKa34uUKa
U 3aKaH4YMBas XpaHEHHEM (apXMBUpPOBa-
HUEM) JOKYMEHTOB JieNa, JOJKEH OBITh
MIepPEBE/ICH B AJIEKTPOHHYIO (HOpMY C Ipe-
JIOCTABJICHHEM TaKOMY MPOLECCY I0pUAH-
YECKOH CHIIBI.

BHenpenne  SNEKTPOHHBIX  YCIIyT
OIIpPENeNICHO OJHWM W3 IVIaBHBIX NpH-
OpPHUTETOB Pa3BUTHS BO MHOTHX CTpaHax
mupa. Hampumep, ogHuMm U3  Kioue-
BbIX HPHOPUTETOB EBPOIEHCKOro IuIa-
Ha JAelcTBUI B cdepe e-ynpaBieHHs Ha
2011-2015 rr. ompeneireHo pa3BUTHE
HOBOT'O MOKOJICHUSI OTKPBITBIX, THOKUX M
OPHEHTHUPOBAHHBIX Ha COTPYAHHYECTBO
U B3aMMOJCHCTBHE 3JIEKTPOHHBIX YCIYT
C HENbI0 TPEIOCTABICHHS TPAXKAAHAM H
cyOBeKTaM Xo3sicTBOBaHMsI EBpoIEI He-
00XOTMMBIX BO3MOYKHOCTEH, TOBBIIIIEHHUE
X MOOHMIBHOCTH Ha BHYTPEHHEM PBIHKE
B XXI Beke m obecrnedeHne 0oOCITyXH-
BaHUS JIEKTPOHHBIMHM aJMHHHUCTPATHB-
HBIMH YCIYraMH SKOHOMHKH OyIyILero.
OTUM IUIAHOM TIpPeAycMOTpeHa 00s3a-
TeNnbHOCTh BHenpeHus 20 0a30BbIX yCIyr
B 2JIeKTpOHHOM (opme (12 — st rpaxan
u 8 — mus OusHeca), kotopbimu 10 2015
Tofia JOJDKHBI TMOnb30BaThess 50% rpak-
naH ctpan Esponeiickoro Coro3a.

CTONT KOHCTaTHpoBaTh, YTO B Te-
YeHWEe TOCIEAHUX IISITH JIeT B YKpawHe
MIPUHAT Psi/i 3aKOHOJATENFHBIX U HOpMa-
THUBHO-TIPABOBBIX aKTOB, KOTOPBIMH 3aj1e-
KJIapUPOBAHbI CTPATErNYECKHE HaIlpaBlie-
HHA ¥ [IOCTABJICHbI 3314l OTHOCUTEIBHO
BHEJPEHUs DJIEKTPOHHBIX aJMHHHCTpa-
TUBHBIX YCIIYT.

OpnHoli u3 06a3oBbIX 3amgau Konuern-
MM Pa3BUTHS 3JIEKTPOHHOTO YIIpaBlie-
Hust B Ykpaune (2010 rox) ompeneneHo
OpPraHM3alMIO TPEIOCTABICHHUS yCIyT
TpaXkJaHaM B CyOBEKTaM XO3SHCTOBAHUS
B QJIEKTPOHHOM BHJIE C HCIOIB30BAHUEM
WHTepHeTa U OpYrUX CPEACTB, B IIEPBYIO
o4epe/ib, M0 MPUHIIUITY «EIUHOTO OKHAY.

3akoHoM VYkpauHbel or 06.09.2012
«O0 aAMUHUCTPATUBHBIX YCIIyrax», Ha-
KOHEIl, 3aKpeIuIeHa BO3MOKHOCTb Mpe-
CTABJICHUS 3aKa34MKOM JOKYMEHTOB JUISl
MOJIy4EeHHs aJIMUHUCTPATUBHON YCIIYTH C
MIOMOIIIBIO CPEJICTB TETEKOMMYHHKAIIHOH-
HOH CBSI3H, a TAK)KE OIIPEAEIICHO, YTO Ipe-
JIOCTaBJICHHE aJMHHHUCTPATUBHBIX YCIYT
B 2JIEKTPOHHOH (hopme obecrieunBaeTcs
yepe3 EMuWHBIN TOCYNapCTBEHHBIH IIOp-
Tay aaMUHUCTpaTuBHBIX ycuyr (http:/
poslugi.gov.ua), KoTopeIii sIBIIsIETCS OPH-
[UAJIbHBIM MCTOYHUKOM HH(OpManuu o
NPEeJOCTABIEHUH  aMHHHCTPATHBHBIX
yciyr B Ykpause. Taxoke oOmpeneneHo
BOKHYI0 HOPMY OTHOCHTEJIBHO 3ampe-
IICHUS BBIMOTAHUS OT 3aKa34yuKa ajMH-
HHUCTPATHUBHON yCIyrd nHQOpManuu, Ko-
TOpast UMEETCsl y APyTUX OPTaHOB, U CO-
OTBETCTBYIOIIEE OECIIATHOE MOy4YeHHE
9TOI MH(pOPMAIMK TP MPETOCTABICHUN
YCIIyTH, KOTOpasi CEroiHs He paboTraeT u3-
32 OTCYTCTBHSI CHCTEMBI DIJIEKTPOHHOTO
B3aHMOZEHCTBYUS MH(POPMALMOHHBIX pe-
CYpCOB OpPIr'aHOB BJIACTH [2].

Pacnopsokennem KabOunera MuHu-
ctpoB Ykpaunsl ot 11.09.2013 Ne 718-p
YTBEpXKJEH IIaH Mepornpustuid 10 2016
roJja OTHOCHTEJIBHO CO3aHMsl YKa3aHHO-
TO 1opTasa, a mocrTaHosjieHreM Kabunera
Munnctpos Yipaunsl ot 03.01.2013 Ne
13 yrBepkneH [lopsnox Benenus Exmno-
TO TOCYJapCTBEHHOTO IIOpTaja aJMHHH-
CTpaTUBHBIX YCIyT. B Hacrosmee Bpems
9TOT HOpTaj paboTaeT B TECTOBOM PEXKU-
M€ U He NPEJOCTABISAET HU OJTHOM YCIIyTH
B PEXKHMME OH-JAiH, a BBINOJHACT JHIIb
UHPOPMAIMOHHYIO (QYHKIIHIO.

Buenpenue B VYkpauHe 53I€KTpPOH-
HBIX YCIYT IIPH OTCYTCTBHUH Hal[MOHAJIb-
HOH CHCTEMBI DJICKTPOHHOTO B3aHMO-
NEHCTBHSA, €AMHOTO TOCYIapCTBEHHOTO
noprana aJAMHHHUCTPATUBHBIX YCIyr H
SIIEKTPOHHOTO B3aWMOJICHCTBHSI OPTaHOB
BJIACTH B KaKOH-TO Mepe IPOHMCXOIUT
U3-3a peajMu3aliy OpraHaMH BJIACTH OT-
JIEJTBHBIX TTHJIOTHBIX MTPOEKTOB U 0decrie-
YEHUS IPEAOCTABICHUS AIEKTPOHHOM
oTueTHOCTH [3].

IIpumepoM TakuX HHIOTHBIX TIPO-
€KTOB 110 BHEIPEHHUIO 3JIEKTPOHHBIX
AJIMMHUCTPAaTUBHBIX  YCIYI  SIBISETCS
MPOEKT  OOIIECTBEHHOTO BeO-mopTana
rocyaapctBeHHbIX yeuyr (http://igov.org.
ua). B mroHe Tekymiero roma KomaHaa
YKPaWHCKHUX it-BOJIOHTEPOB COBMECTHO
C OpraHaMu TOCYIApCTBEHHOH BIacTH
3amyctuia ero anb(a-sepcuro. B ocHo-
BE€ TMPOEKTA JIKHUT UJIesl aKKyMYISIIIHH B
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OIHOM MECTE BCEX YCIIYI, KOTOPBIE IOCy-
JAPCTBEHHbIE OpPraHbl PEIOCTABIAIOT
rpaxkziaHam u OusHecy. Jlo koHUA roga
BOJIOHTEPCKOE  JIBWJKCHHE  IUIAHUPYET
MIEPEBECTH B AIIEKTPOHHYIO (OPMY OKOJIO
20% rocygapcTBeHHBIX ycayr. Bee Takue
YCIYTH pa3AeieHbl Ha IBE OCHOBHBIC Ka-
TEropuu: TpaxkgaHam u OmsHecy. Te, B
CBOIO Ouepellb, COCTOAT M3 MHOXKECTBA
roikareropuii. TIepBbIMH YETBIPbMSI TO-
poxaMu B VYKpawHe, IJie CTallkl JIOCTYII-
HBIMH JICKTPOHHBIC aJMUHHUCTPATHBHbIC
yciyry, cranu J{Henporerposck, JIbBoB,
Hukonaes u Jlyuxk.

Amnanuzupyst uHbOpMaIH0 O(HUIH-
albHOrO caiiTa MUHMCTEpCTBA IOCTULIUHI
VKpauHbl, 3aMETHM, 4YTO Ha ero BeO-
CTpaHMIAX TaKKe TMPETyCMOTPEH pas3zeln
«DJIEKTPOHHBIC CEPBUCHI OH-JTAHH», KO-
TOPBII CONEPKUT MepedeHb aAMUHHICTPA-
TUBHBIX YCIIYT, BBIJICJICHBI T€ U3 HUX, KO-
TOpPBIE MPEIOCTABISIIOTCS B JIEKTPOHHOM
(hopme ImyTeM CO3aHus THIEPCCHUIOK Ha
COOTBETCTBYIOLIYIO BeO-CTpaHHUILy, Yepes
KOTOPYIO OCYILIECTBISIOT UX IPEAOCTaB-
JICHHE.

Bripouem, Hanbosee yCnemHbM mpu-
MEpOM  peallM3aliK  IMPEJI0CTaBICHUS
9NIEKTPOHHBIX YCIIYT Ha TOCY/IapCTBEHHOM
YpOBHE SIBIISIETCSI BHEAPEHUE DIIEKTPOH-
HOM1 oT4eTHOCTU B ['OCY1apCTBEHHYIO Ha-
JIOTOBYIO MHCHEKIHIO YKpauHbl. Jla, mo
nHdopManuu opHLIHATIBHOTO BeO-caiTa
TocynapcTBeHHOH (UCKaIBHOM CITY>KOBI
Vkpanusl Gombime 90% IIaTENBITMKOB
HAC u moutn 80% muarensimnkoB ECB
OTYHUTBHIBAIOTCS B 3JIEKTPOHHOU (hopme,
YTO CBUJICTENILCTBYET O OOJIBILIOM yCIexe
U TOIYJIIPHOCTHU 3TOTO MTPOEKTA.

HaGmronaercss  [O3UTUBHBIN
OTJICNIbHBIX PErHOHOB YKpaWHBI OTHO-
CUTENBHO CO3/1aHHS PETHOHANBHBIX (TO-
POICKHX) MOPTAJNOB aJMHHHCTPATHBHBIX
yCIyT, TakuxX Kak B . Bunnmuma (¢ 2008
rona), . MiBano-®panxosck u [lHenporre-
TpoBckas obnacts (¢ 2010 roga), rr. Kues,
XappkoB u Opnecckast obmacts (¢ 2011
roJia), KOTOpbIE YCIIEIIHO MPEeIOCTABIAIOT
9NIEKTPOHHBIE CEPBUCHI U BHEIPSIOT IIpe-
JOCTABJICHNE MUJIOTHBIX aIMUHUCTPATHB-
HBIX YCIYT B JJeKTpoHHOU (opme. Kak
[IOKAa3bIBAIOT PE3YJbTAThl PA3HBIX HCCIIE-
JIOBaHWM, pa3BUTHE €-yIPABICHUS B 9THX
TOpoJax M PerHoHax HaAMHOTO OIEPeKaeT
LICHTPAIbHBI YPOBEHb U JCHCTBYIOLLYIO
HOPMaTHBHO-TIPaBOBYIO 0a3y.

Bmecre ¢ Tem Ge30roBopoyHOE BHE-
JIpeHHe TPEeIOCTaBICHUs aJIMUHHCTpPa-

OIIBIT

THUBHBIX YCIIYT HUCKIIOYUTEJIBHO C IIOMO-
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o UT-TexHonoruit He yuuThIBaeT Cy-
LIECTBYIOIINE B YKPaUHE pEanu.

OTCcyTCTBHE YCTOSIBUICHCS MpakTH-
KM BEJCHHUS ODIEKTPOHHOTO JIOKyMEH-
TO0OOPOTa, TPOTHBOPEUUBOE 3AKOHO-
JaTeIbCTBO, HECOBEpIIEHHas cynaeOHas
CHUCTeMa, OTCYTCTBHE 3aIllUTHI IpaBa
COOCTBEHHOCTH, HU3KHI YPOBEHb JOBE-
pust TpaXIaH K 3JIEKTPOHHBIM YCIIyTraM,
HEJOCTaTOYHAasl PaclpOCTPaHEHHOCTh M
CIIPOC TpaKIaH Ha IOJydyeHHWe yCIyT B
NIEKTPOHHOM BH/[IE, BBICOKMH YPOBEHb
MOLICHHUYECTBA — HEraTHBHbIC (DAKTO-
pBI, KOTOpbIE CYIIECTBEHHO BIIMSIOT Ha
pa3BUTHE B YKpamHE CHUCTEMbI IIpejo-
CTaBJICHUS AJIMUHUCTPATUBHBIX YCIYI C
nomotisio UT-texnomnoruii. [Ipouenypst
MPEeJOCTABICHUSA  aJIMUHHCTPATUBHBIX
yCIyr B MOAABISIONIEM OOJIBIIMHCTBE
OCTalOTCS CIOKHBIMU, B KaKOW-TO Mepe
KOPPYIIHOHHBIME W TpeOyloT MHOTO
BPEMEHH, YCHIIUI U PECypcoB CO CTOPO-
HBI 3aKa34MKOB.

B03MOXXKHO HMMEHHO TO3TOMY B
VYKpauHe JIeKTPOHU3ALUs AJAMUHUCTpA-
THUBHBIX YCJIYT NPOUCXOIMUT NpenuMyliie-
CTBEHHO 10 MHUIIMATHBE OPTaHOB BIACTH
0e3 HajuIekKalle MOAIEPKKH CO CTOPO-
HBI TPAXKJIAH.

HecoorBeTcTBUE nelcTBUI OpPraHOB
HCHOJTHUTENBHOM BIACTH  OXHIAHUSIM
0OIIECTBEHHOCTH, WMHUTANNs PedOpPMbI
CHCTEMBI NPEIOCTABICHHS aAMUHUCTpA-
THBHBIX YCIYT B YKpauHe, HECOBEPIICH-
HOE OTEYECTBEHHOE 3aKOHOJATEIbCTBO —
9TO JMIIb YacTh HEraTHUBHBIX (haKkTOpPOB,
KOTOPbIE HAXOJATCS Ha HOBEPXHOCTH.

OmHuM u3 HauOOJBLIMX TPEHMY-
LIECTB OJICKTPOHHOIO YIpABICHHUA H
MIPEAOCTABICHUS.  aJMUHHCTPATHBHBIX
YCIIYT C MCHOJIB30BAHUEM COBPEMEHHBIX
HH(POPMALMOHHBIX TEXHOJIOTHUIl SBISCT-
cs AenepcoHn(pUKAnUs MPET0CTaBICHHUS
aQIMUHUCTPATHBHBIX YCIYT TpakaaHaM
n OM3HECY, YTO IO3BOJSET YMEHBIIUTH
YPOBEHb KOPPYIIIMH B OpraHax rocyaap-
CTBEHHOH BIIACTH M JIOJDKHO OBITH ydTe-
HO B HAIlMOHAJbHOM aHTHUKOPPYIIHOH-
HOM 3aKoHojarenbcTBe. [Ipouecc mpeno-
CTaBJICHUS aJMMHUCTPATHBHBIX YCIyT
B YKpauHe, KOTOPbI IpeaycMaTpuBacT
MEKBEIOMCTBEHHOE  B3aUMOJICHCTBUE
nin o0palieHne rpakaaH K HECKOJIbKUM
opraHaM rocylapcTBEHHON BIAacTU U Op-
raHaM MECTHOTO CaMOYIPAaBICHUS, CBS-
3aH CO 3HAUUTEIBHOU MOTEpel BPpeMEHHU
13-32 OTCYTCTBUS B3aNMOICHCTBUS MEXK-
Iy COOTBETCTBYIOIIMMH BEIOMCTBEHHBI-
MU UH(GOPMAITIOHHBIMH CHCTEMaMH.

Jns pemeHust 3TOW HpPOOIEMBI U
HaJIOKUBaHUSA 3(QPEKTUBHOTO MEXaHH3-
Ma B3aUMOJCHCTBHS MEXIy OpraHaMu
rOCYJJapCTBEHHOH BJIACTM W OpraHaMu
MECTHOTO CaMOYIPaBICHUS TI'pakaaHaM
1 CyOBeKTaM XO3SMCTBOBAHHUS CIEIYeT
pacIIUPUTH HCIIOIL30BAHNE 3JIEKTPOH-
HOTO JIOKyMEHTO00O0pOTa ¢ HCIOIb30Ba-
HUEM DJIeKTPOHHOM 1HdpoBoil moamucH.
BHenpeHnue 31€KTPOHHOTO JJOKYMEHTOO-
0opoTa M AIIEKTPOHHON IUPPOBON MOJ-
IUCH SIBISiETCS 00s3aTelIbHBIM, HO He-
JIOCTAaTOYHBIM BJIEMEHTOM HEepPEeCTPOHKHU
nH(POPMALIMOHHOTO 00IIeCTBa.

OCHOBOM  A7ie  TIPENOCTaBICHUS
aJIMHUHUCTPATUBHBIX YCIYT C IOMOIIBIO
UT-texHonoruii siBisieTcst ux yHUU-
Kalusg, CUCTeMaTHU3alus U CTaHAapTH-
3anus.

Cucremarmzanust  aAMHHUCTPATHB-
HBIX YCIYT IO TOJYYE€HHIO JOKYMEHTOB
pa3pemmTeasHOro XapakTepa Hadyanach B
2005 roxy. Co3naHue pa3peunTeNbHbIX
LICHTPOB XOTS M HE CTAJO INaHaleel oT
BCeX NpoOieM mnpearnpuHUMareseil, HO
MO3BOJIMJIO  CYLIECTBEHHO YHPOCTHTH
YacTh pa3peIUTENbHBIX NPOLEAYp H
HOPMHUPOBATh IPOLECC MOIYYEHUs pa3-
PELIUTENBHBIX JOKYMEHTOB.

IlocnenHuM TpenaoM B mpolecce
COBEPIICHCTBOBAHUS  aIMHHHCTPATUB-
HBIX YCIYT SIBIISIETCSI CO3ZIaHME I[CHTPOB
MPEOCTaBICHNAS  aJIMHUHHCTPATUBHBIX
YCIIYT, IPEUMYIIECTBOM KOTOPBIX JTOJIK-
HO CTaTh yCTpaHEHUE BO3ZMOXXHOCTEH He-
MOCPEJICTBEHHOIO KOHTAKTA 3asBUTEINS
¢ cyOBEKTOM NpEIOCTaBICHUS aMHHU-
crparuBHoi yciyru [5, c. 3]. B VYkpa-
WHE B Hacrosiiee Bpems pabortaer 660
LEHTPOB MPEAOCTABICHUS AJMUHUCTpA-
TUBHBIX ycnyr (0e3 ydera ABTOHOMHO#
Pecmy6nmuku Kpemv — 647). Hecmotps Ha
TO, 9TO B OTHX LEHTPAxX Temephb Mpeo-
CTAaBIIAETCS pa3HOE KOJIMYECTBO YCIYT,
ITOCTETIEHHO MPOUCXOANT IIporecc Gop-
MHUPOBaHHS TaK HAa3bIBAEMOTO «EIHMHOTO
OKHa» W BBICTPAaWBaHUs €IUHBIX MTPABHIL.
Hcnone3oBanne UT-TexHonoruit no3so-
JIUT MAaKCUMU3HUPOBATH ITOT O3UTHB.

Ha  mpobGnemy  ucmnosb3oBaHHA
UT-texnomorud [jsi MpeaoCTaBICHUS
aJIMUHHUCTPATUBHBIX YCIYI' OKa3bIBaIOT
BJIMSIHHE HECKOJIbKO BaKHBIX (DAKTOPOB,
KOTOpBIE CAEPKUBAIOT HIIEKTPOHHU3AIHIO
aIMMHUCTPATUBHBIX YCIYT B YKpauHe, B
YaCTHOCTH: HEJOCTATOYHBIN M HEPaBHO-
MEPHBIH CIPOC CO CTOPOHBI TPAYKAAH HA
MOJIyYeHHe aJAMHUHUCTPATHBHBIX YCIyT
¢ nomompblo WT-TexHomornil; HU3KUN

YpOBEHb HPOHUKHOBeHUs MHTepHeTa B
CEJIBCKYIO MECTHOCTb; citabast 3aInIeH-
HOCTh TOCYJapCTBEHHBIX 3JIEKTPOHHBIX

pecypcoB; IOYTH MOJHOE OTCYTCTBHUE
JNEKTPOHHOI KOMMYHMKAIMA — MEXKIY
pa3HBIMH OpraHAMU HCIOJHHUTEIBHOMN
BIaCTH W OpPraHaMH MECTHOTO CaMo-
YIOpaBICHUS; HaYadbHBIH OJTam pa3BH-
THS TIPEOCTABIICHHUS YCIYT C TIOMOIIBIO
WUT-texHomoruii; croilkas TpaauLUs
JIJIOTIPOU3BOACTBA B OyMakHOM BHJIE;
OTCYTCTBHE YTBEPXKICHHOTO IEpedHs
aJIMUHHUCTPATUBHBIX  YCIYI, KOTOpbIE
MPEIOCTABIIAIOTCS OpraHaMH BIACTH, W
dhopM JTOKYMEHTOB, KOTOPBIMH O(hOpM-
JSIOTCS  Pe3yJbTarhl  MPEOCTABICHUS
AJIMUHHUCTPATUBHBIX YCIYT; OTCYTCTBHE
CTaHAAPTU3ALUN  AIMUHHCTPATUBHBIX
YCIYT U AEATEIbHOCTH OPTaHOB BIACTH
[0 WX MPEIOCTABICHHIO; HECOTIACOBaH-
HBIE U IOCTPOEHHBIE Ha PAa3HBIX TEXHOJIO-
THYECKUX PEIHICHUSX TOCYJapCTBEHHBIC
0a3bl TAaHHBIX; HEIOCTATOUYHOE M HECOo-
BEpLICHHOE HHCTUTYLIHOHHOE oOecrieye-
HHE NPEJOCTABICHUS YCIYT ¢ IOMOLIBIO
UT-texHonoruii; HepoBepue yKpauHIIEB
K DJICKTPOHHBIM JOKYMEHTAaM.

K mnpuumHam, KoTOpble CHOEPKHU-
BAlOT pPAa3BUTHE IPEAOCTABICHUS a-
MUHHCTPATUBHBIX YCIYT C IIOMOIIBIO
WUT-TexHOMOTUN, NPUHAMICKUT HEPaB-
HOMEPHBII U HEJOCTATOYHBIM YpPOBECHb
npoHukHOBeHus HTepuera. Hampumep,
B CEJIbCKOW MECTHOCTH 3TOT YPOBEHb SIB-
JSIeTCsl O4eHb HU3KUM: JUmIb 10% 1mois-
30BaTelnell NpoxuBaoT B cenax. OqHako
B Oonbmux ropogax or 500 teic. mo 1
MJIH. )KHUTENeH CpeJHUI ypOBEHb JAOCTY-
na x Mureprery cocrasuser 25-30%, a
B ropoaax ¢ HacenenueM 51—100 Teic. —
47% mnaceneHus. DTOT aCHEKT MOXHO
CUHUTATh CYyTry0O TEXHHUECKHUM, KOTODPBII
MOXET OBITh PEUIEH C ITOMOIIBIO PHIHOY-
HBIX MEXaHH3MOB — YBEJIHUCHHE KOHKY-
peHIMH MEXIy IpoBaiiiepaMu U COOT-
BETCTBYIOIIEE YBEITUICHUE OXBATHIBAHHS
WHTepHeTOM TEppHUTOpHil, B TOM YHCIE
CEJIbCKHX.

K TexHMYeCKMM acleKkraM Tak-
)K€ MOXKHO OTHECTH HEBO3MOXKHOCTb
UACHTU(UKALUN  TPaXJaHUHA,
pblil oOparmics 3a TONy4YeHUEM al-
MHUHUCTPATUBHOM yCIYI'H C IOMOLIBIO
WUT-texnonoruii. Iloka3aTelbHBIM — SB-
JISeTCST MpHUMEp pemeHust MoJ00HO0Tro
3a/1aHus], PEATH30BAHHBIN B BBINICYIIO-
MSIHYTOM IIPOEKTe OOIIeCTBEHHOTO BeO-
noprasa rocynapcrseHHbx ycuyr (http://
igov.org.ua). {is BepuuKanuy rpaxaa-

KOTO-



HHHA Ha II0PTaJe UCIOJb3YeTCsl CUCTEMY
Bank ID (wimm snexrpoHHO-IIM(pOBast
MOJIITHCH ).

Bosee BaXHBIM M IMOKA3aTeIbHBIM

SIBIISIETCSI MEHTAJIBHBIN acTeKT — UCTIONb-
30Banue VHTepHeTa Ui pa3BICUYCHUN U
obmenns. Cseime 63% 0TE4eCTBEHHBIX
MOJIb30BAaTeNIeH MCIOIB3YIOT CEeTh JINIIb
JUTSL TOCTyTa K COIMaNIBHBIM ceTsiM. [0o-
pa3zo MeHbIe VHTEpHET HCIONB3YIOT
JUTSE TIEPECMOTpa M OTIIPABICHHS DIIEK-
TPOHHOW TIOYTHI, 3arpy3KH MY3bIKH U
¢dbunbMoB, moucka WHGOPMALMU O MPO-
JyKTax WM ycnyrax. Takue nokasarenu
MOXXHO OOBSCHHUTbH M OTCYTCTBHEM HHTE-
PECHOIi, omepaTUBHONW M TOJE3HOU HH-
dhopmanmu Ha TOCYIapCTBEHHBIX HHOP-
MAIMOHHBIX pecypcax, a TaKXe OTCyT-
CTBUEM JOCTYIA TPAXKAAH K MTOTYyUCHHIO
AIMUHUCTPATUBHBIX YCIYT C ITOMOIIBIO
UT-texuomoruii [4].

BeiBoabl. Pa3BuTtue cucreMsl npeno-
CTaBJICHUS] aJMHHUCTPATHBHBIX YCIYT C
nomouipto UT-texHonoruil npsimMo 3aBu-
CUT OT Pa3BUTHUS CAMOI CUCTEMBI IIPesIO-
CTaBJIEHUS] aAMUHUCTPATUBHBIX YCIYT B
cTpane. MHOro pasHOOOpa3HbIX Orpa-
HUYEHUIl M NPOTHUBOPEYMBOE 3aKOHOJA-
TEJILCTBO 3aMEIUIAIOT pedopMHUpOBaHUE
CHUCTEMBI MIPEJOCTABICHNS aAMUHUCTpa-
THUBHBIX YCIIyT.

C menpio obecriedeHHs MPEIOCTaB-
JIeHWsI aJMHUHHACTPATHUBHBIX yCIYT TPa-
na"Ham ¢ nomoieo MT-TexHogoru ue-
necoo0pa3Ho pacCMOTPETh TaKHe ITyTH
peleHus npoonemsl:

1. CoxpaHeHue napamielbHOIO
CyIIECTBOBAHUS IIEHTPOB TMPEIOCTAB-
JIeHUsl aJMUHUCTPATUBHBIX YCIYyr U
€/IMHBIX Pa3peLIMTENbHBIX LEHTPOB (C
YeTKMM pasrpaHuyeHueM cdepsl Jes-
TEJIBHOCTH), KaK 0a30BbIX 3JIEMEHTOB
HHPPACTPYKTYPBI MIPEI0CTABICHUS
agMUHHCTpAaTUBHBIX yciryr. LIITAVsr u
EPIL] momkHBI HE TONBKO NMPUHUMATH U
BBIIaBaTh JOKYMEHTHI C pe3yJIbTaTaMu
MPEIOCTABICHHSI YCIIYT, a TaKKE€ MOTYT
BBINOJHATh (PYHKIMIO IMOATBEPXKICHUS
JIOKyMEHTOB, IOJIYYEHHBIX TIpaxja-
HaMU M3 TOCYHApCTBEHHBIX PEECTPOB
u 6a3 naHHbIX. B chmyuae peanwusa-
UM JaHHOW aJbTEpHATHBBI I'PAXKIAHE
CMOTYT MOJy4aTh YCIYTH C MOMOIIBIO
NT-TexHOIOTUM UCKIIIOUUTEIBHO B IO-
memeHusx UHITAY wmm EPI. Camo-
CTOATEIBHO TpaXKAAaHE IMOTydaT BO3-
MOYKHOCTH JINIIb ITI€pEeCMaTpHUBATh HH-
¢dopmanuio o cebe B rocynapcTBEHHbBIX
peectpax u 0a3zax maHHbBIX. Ha ceromsst

aJMUHUCTPATOPBl Y)K€ HMEIOT IIOJIHO-
MOYHMS JJISl YIOCTOBEPEHUS KOIHH JOKY-
MEHTOB 3asBUTEIIS.

Pesynbrar ycmyru, mnony4eHHOH cC
nomompio MT-TexHomoru, He AOJDKEH
OTJIMYATHCS OT YCIYTH, [IOJTy4eHHOM Tpa-
IUIIMOHHO, U COOTBETCTBEHHO, JOJDKEH
UMEThH TaKyI0 JK€ IOPUANIECKYIO CHUITY.

2. JIpyruM BapuaHTOM pELICHUs ITON
poOJIeMbI SBISICTCSI CO3/IaHUE OH-JIAIH
CEpBHCOB Ha caiiTax CyOBEKTOB TIpeJio-
CTaBIECHUS AIMUHHCTPATUBHBIX YCIyT
nin ux BegoMmcrBeHHBIX 1[ITAYoB, KOTO-
pble OyIyT NMPeaoCTaBIsATh aAMUHHUCTPA-
TUBHbIC YCIYT'H HCKJIIOYUTEIBHO TeX Op-
raHOB BJACTH, KOTOPBIC X 00pa30Baly.
B kakoii-To Mepe Takoif BapHaHT MOXKET
ObITb d(P(HEKTHBHBIM B KPAaTKOCPOYHOM
nepuoae. YacTe OpraHoB BIACTH MOXKET
CaMOCTOSTEIBHO C(HOPMHUPOBATH U HAJIA-
IUTH Oosee YPPEKTUBHYIO CHCTEMY TIpe-
JIOCTABJICHHS aJIMUHUCTPATUBHBIX YCIIYT.

3. VYcoBepuieHCTBOBaHHE  PabOTHI
€IMHOTO TOCYJapCTBEHHOIO MopTaia aj-
MuHKCTpatuBHBIX ycayr (http:/poslugy.
gov.ua) KaK nopraja, Ha KOTOpPOM JIF0O0M
TPaKJIaHUH MOXET IOJYYUTh BCE BHJBI
aJIMMHUCTPATUBHBIX YCIyr 0Oe3 TeppuTo-
PHUANIBHBIX WU IPYTUX orpaHnyeHuid. Ta-
KO IoJIX0/1 B HanOOJIbIIEH CTEIEHN OTBE-
YaeT Jy4IIUM 3arpaHUYHBIM MPAKTHKAM
OpTaHM3alNi CHCTEMbI MPEIOCTABICHHS
aJIMUHHUCTPATUBHBIX yCIyT [0, c. 46].
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IOPUINYECKASA ITPUPOJIA TTPABA YEJIOBEKA
HE NIOABEPIATBCA HACHJIBCTBEHHOMY HCYHE3HOBEHHWIO

Baanucaasa IBUKU,

acrupaHT Kadeapbl MEKTyHAPOIHOTO TIpaBa

JIbBOBCKOTO HAIIMOHAJIBLHOTO YHUBEPCUTETA UMEHHU HBana CDpaHKO

Summary

Various aspects of international legal protection of persons from enforced disappearances are specified. The article also analyzes
preconditions necessary for international legal regulation of relations between states in order to combat specified phenomenon. The
article introduces phenomenon of enforced disappearances, analyzes its multiple nature and overviews latest developments in drafting
legally binding documents within UN framework. The characteristic features of States’ obligations under International Convention for
Protection of All Persons from Enforced Disappearance are analyzed. Enforced disappearance is specified as a crime against humanity.

Key words: enforced disappearance, international law of human rights, crimes against humanity, international treaty.

AHHOTaNMS

B crarbe aHaIU3UPYIOTCS MPEANOCHUIKH HEOOXOAMMOCTH IIPABOBOTO PETYJIMPOBAHHS OTHOLICHUH TOCYapCTB OTHOCHTENBHO Ta-
KOT'O OIACHOTO SIBJICHMS, KAK HACHJILCTBEHHOE MCUE3HOBEHME JIULL. XapaKTepu3yercs crieluduka opuIuIecKoi IpUpoIbl paBa ve-
JI0BEKA HE OBITH TOIBEPKEHHBIM HACHIILCTBEHHBIM NCUE3HOBEHHAM. TakKe aHAIM3UPYeTCs JOTOBOPHON MEXaHHU3M 3aI[UThI BCEX JIAI]
OT HACUJIbCTBEHHBIX HCUe3HOBEHUH. [IpoBOANTCS CpaBHUTENbHAS XapAKTEPUCTUKA MHTEPIPETAUY HACUIbCTBEHHOTO UCUE3HOBEHHS
B PA3IIMYHBIX MEXIyHAPOJHBIX HHCTPYMEHTAX.

Ki1roueBble c/10Ba: HACHIBCTBEHHOE MCUE3HOBEHHE, MEXIYHApOAHOE MPABO NPaB YEOBEKA, MPECTYIUICHHE MPOTHUB YEIOBEU-

HOCTHU, MEXAYHAPOAHOC COITIAILICHUE.

HOCTaHOBKa npodiaemsl. Ha-
CHUIBCTBEHHOE  HCUE3HOBCHHE
Ha CETOMHSIIHUK AEHB SIBISETCS OXHUM
13 HanboJsee KEeCTOKNX HapyIIeHU mpaB
yenoBeka. KioueBsIM BOIIPOCOM SIBIISIET-
cs1 obecrieueHre MaKCHMaJIbHO HIMPOKOI
3alIUTBl BCEX JIMI OT HACHIBbCTBEHHBIX
HCYE3HOBEHUII.

AKTyaJlbHOCTH  Npo0JieMbl  I1OJI-
TBEPXKAAETCA TMPHUCOETUHEHHEM YKpau-
Hbl K MeXayHapOoaHO!H KOHBEHLMH JUIsS
3aLIUTBl BCEX JIUI[ OT HACHUJIbCTBEHHBIX
ncuezHoBeHnit 2007 r., a Taxke MIUPOKO
pacrpoCcTpaH€HHON NPAKTUKON HCHOIb-
30BaHMSI AKTOB HACWIJILCTBEHHOTO HCUE3-
HOBEHUSI B OOJBIIMHCTBE CTPAaH MHUPA.

AHanmu3 pa3IMIHbIX aCIIEKTOB MEXKTy-
HapOJHO-TIPAaBOBOM 3aIIUTHI JIUI[ OT Ha-
CHJIBCTBEHHBIX NCYE3HOBEHHUI MPOBOJIUII-
cs1 B padorax T. Crosamum, I. [{utpoHu,
O. Knayn, M. Hogaxk, JI. Ort, b. ®unsto-
keiiH, M. @epmoiinen, B. Kapramkuna u
JIpYTHX.

Leabio u 3a1a4yeii cTaTby sBIACTCS
HCCIIEIOBAaHHE IOPHIUUECKONl MPHPOABI
HOBOTO ITPaBa YeJI0BEKa HE MOABEPraThCs
HaCHJILCTBEHHOMY MCYE3HOBEHHIO, a TaK-
K€ aHaJIM3 JOTOBOPHOH 3aIUTHI BCEX JIUI]
OT HACWJICTBEHHOTO NCUE3HOBEHHSI.

H3no:xenne 0CHOBHOTO MaTepHaja.
HacunbcTBeHHOE  HMCYE3HOBEHHE TIpEN-
CTaBiIsAeT COOOM KECTOKOE KOMILUIEKCHOE
HapylIeHue pas uesoBeka. JlaHHbIl Tep-
MHH OB BIIEpBbIC NPUMEHEH HENpaBH-
TENbCTBEHHBIMU OpraHuzanusmu Jlatun-
ckoii Amepuku B 1960-e TobI U ABISETCS

[IEPEBOZIOM HCIIAHCKOTO CIIOBOCOYETAHHS
«disaparacion forzada» — Bomuromee Ha-
pYILIEHHE NpaB YeJOBEKa, a TaKXKe Ipe-
CTYIUIEHHE, KOTOPOE COBEPIIACTCS B BUJIE
rOCY/apCTBEHHOM IMOJIUTHKU CHCTEMaTH-
YECKHX PpENpeccuil NMPOTHB HEYTOAHBIX
juy. BonbIIMHCTBO y4EHBIX CBS3BIBAIOT
BO3HMKHOBEHHE MEXIYHApOIHOW TIpak-
THKA HACHJIBCTBEHHBIX HCYE3HOBEHUIT
HMEHHO ¢ HauucTckoi I'epmanuei, ccul-
nasick, B YaCTHOCTH, Ha PacHOpsDKEHUE
Anonedpa TI'mriepa «Nacht und Nebel
Erlass» — «Ilox mokpoBOM HOYM M TyMa-
Hay, noanucanHoe 7 nexadbps 1941 rona.
JlaHHOE pacnopspKeHUE CaHKIIMOHMPOBa-
JIO apecT Ha OKKYIHMPOBAHHBIX TEPPHUTO-
PHAX JIML, «yTPOXKAIOIIMX 0e30IacHOCTH
I'epmanmm» [1].

[upoko pacmpocTpaHEHHBIE AKTHI
HaCHJIbCTBEHHOTO HCYE3HOBEHUS MPHOO-
pesn mociie OkoHuaHus Bropoil mupo-
BOIi BOWHBI. B ocoGeHHOCTH 3Ta TeHAEH-
must OblTa CBOMCTBEHHA TOCYAapcTBaAM
Jlarunckolt AMepuKkH, B KOTOPBIX B 3TO
BpeMsl CO3/aBallNCh AKTHBHBIE pPado-
YMe JIBWKCHUs, M KOTOpPbIE BBICTYHAIH
B KayecTBE OINNO3ULUH O(UIHAIBHON
BiacTH. ['Batemana u ApreHTuHa ObLTH
MEPBBIMU  TOCYAAPCTBAMH, B KOTOPBIX
HaCUJIbCTBEHHOE MCUE3HOBEHHE CTaJlo
YacThIO TOCYIAPCTBEHHON MONUTHKH — B
teueHne 60-70-x T.T. A yxe B koHIle 70-x
aKTBl HACHWJIBCTBEHHBIX HCYE3HOBEHUI
IIPeJICTaBIIIN c000i1 0OBIYHOE SBICHHUE
B OonbinHCTBe cTpaH JlatnHckoit Ame-
PHKH, KEPTBAMH KOTOPBIX CTAJIU JI€CATKI

TeICsTY Jitonieit. CrieyeT 3aMeTuTh, 4YTO
MPaKTHKa HACHIbCTBEHHBIX HCYE3HO-
BeHHMI He Oblla OrpaHMYeHa CTpPaHaAMH
Jlarunckoit m LlentpanbHOil AMmepuku:
HAMpOTHB, MONTyYWIa 3HAYUTEILHOE Pac-
[POCTPAHEHHE BO BpeMs: KOH(MIUKTA
Typrun u Kunpa; Bropoit Yeuenckoii Bo-
vHBL 1999 1., TpaknaHCKON BOWHBI B All-
xupe (1991-2001 r.r). B coorBercTBHY C
noxmagoM UNWGEID 2011 ronma npume-
HEHWE TIPaKTHKN aKTOB HACHIJILCTBEHHOTO
HCUYE3HOBEHHMS 3a)KCUPOBAHO B 83 rocy-
JapCTBax, B YaCTHOCTU: B AJDkupe, Ap-
redtune, Erunte, Unnun, Upake, Kurae,
[Nakucrane, Poccuiickoit ®enepauuu,
Taiinanne, Yxkpaune u ap. [2].

Bo Bropoii nonoBune 20-ro Beka Mu-
pOBOE COOOIIECTBO CTOJKHYJIOCH C He-
00XOMMOCTBIO  OTIPENICIICHUSI CTETICHU
OTIACHOCTH JAaHHOTO SBJICHUS, a TaKKe
YperyaupoBaHHsl OTHOUICHUH TOCynapcTB
Kak Ha peTHOHAJIFHOM, TaK M Ha YHUBEp-
canpHOM ypoBHe. [IpaBoBoe perymuposa-
HUE 3aIIUTHI JIUI OT HACHJIHCTBEHHBIX HC-
YEe3HOBEHUH HAvaJIoCh Ha PErHOHAIBLHOM
YpOBHE, @ UMEHHO B paMKaxX MeKaMepH-
KaHCKOM CHCTEMBbI 3allUThI PaB 4YeIoBe-
Ka: Omaromaps nesitenbHOCTH Mexame-
PUKAHCKOM KOMHCCHH IO TIpaBaM dYelo-
BEKa, KOTOpas HEOJHOKPATHO B CBOUX
JIOKJIajjaX aKICHTUPOBaJla BHUMAaHUE Ha
MPAKTHKE HACHUIHCTBEHHBIX HCYE3HOBE-
HUl oTHOCcHUTENbHO AprenTussl (1980 r.),
Ywmu (1974 1), ['Baremansr (1985 1.). Ha
YPOBHE MEXIYHAPOJHOTO TIPaBOCYIHS
B pemieHHH MekaMeprUKaHCKOTo Ccyaa
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1o npasaMm yesoBeka 1989 rona no gemy
«Bemnackec Ponpurec nporus ['ongypaca»
OblI1a BIICPBBIC YCTAHOBJIEHA OTBETCTBEH-
HOCTb IOCY/JapCTBa 3a aKT HACHJIbCTBEH-
HOTO MCUe3HOBeHHS [3].

Crnenyer 3aMeTuTh, uto A0 80-X Ha-
CHJIBCTBEHHOE MCUYE3HOBEHHUE PACCMATPH-
BAJIOCh HE KaK OTJEIIbHOE CaMOCTOSATEIb-
HO€ TPeCTyIUICHWEe, a KaK HapyIIeHHe
KOMILJIEKCA CIIEAYIOIINX MpPaB YeIOBeKa:
IpaBa Ha )KHM3Hb, [IPaBa He MOBEPraThCs
IBITKAM M HEYeJIoBeYecKoMy oOpaiie-
HHIO, IIpaBa Ha CIpaBeUIMBOE CyaeOHOe
pazbuparenbctBo. B 1998 roxy EBpomneii-
CKMH CyJ 1O TpaBaM 4eJOBEKa BIEPBbIC
BBIHEC PELICHHE 10 JeJy OTHOCHTEIbHO
aKTa HACWJIbCTBEHHOTO HMCYE3HOBCHUS —
Kurt v. Turkey. Bnpouem, B naHHOM ciy-
yae HACWJIBCTBEHHOE HCUE3HOBEHHE pac-
CMaTpPUBAJIIOCh B Ka4eCTBE HapyIICHUS
OTAEJIBHBIX ITPAB YETOBEKa.

Uro xacaeTcs YHHBEPCAIBHOTO YPOB-
HS, TO PEakKIsi MHPOBOTO COOOIIeCTBa
Ha CYILECTBOBaHUE MPOOJIEMbI aKTOB Ha-
CHJIbCTBEHHOT'O CUE3HOBEHUs ObLIa CBO-
€BPEMEHHON 1 ajiekBaTHON. M3HavanbHO
Ienepanbhas Accamb6nest OOH (nanee —
I'A OOH) paccMarpuBaia )epTBbl aKTOB
HACHJILCTBEHHOTO MCYE3HOBEHHUS B Kaue-
CTBE JHWI, mpomaBmux 0Oe3 BecTH. Tak,
BIIEPBBIE TEPMUH «JIHIA, TIPOMaBIIne 6e3
Bectm» ObUT puMeHEH A OOH B Pe3so-
mory 32/118 OTHOCHTENBHO CHUTyaluH
Ha Kumpe, B KOTOpOH MOT4EPKHUBAIOCH,
YTO HACWIILCTBEHHBIE HMCUE3HOBEHHS SIB-
JISIFOTCSL PE3yJIbTaTOM NPAKTHKU Hapylle-
HMA IIpaB 4eJoBeka ciiyxOamu Oes3omac-
HOCTH rocyaapcTB. OHAKO Ba)KHEHIINM
[IaroM JUis CO3/aHMS MEXaHHW3Ma YHH-
BEpPCAIILHOW  MEXIYyHapOAHO-IIPABOBOM
3aIIUTHI JIUIL OT HACHIILCTBEHHBIX MCYE3-
HOBeHMH cTtano moxnucanue Komuccuneit
o mpaBaM dYesoBeka Pesomonum ot 29
epans 1980 r., B KOTOpOIt TOCTAaHOBIISA-
noch yupexaenue Paboueii rpynmsr OOH
10 HACHJILCTBEHHBIM U HEJJOOPOBOJILHBIM
ncuesHoBeHusM (nanee — UNWGEID).
JlaHHast rpymnma sBIseTCS IEpBbIM Te-
MaTH4eCKUM MEXaHU3MOM, CO3JaHHbIM
JUISL PACCMOTPEHUSI OCOOCHHO CephE3HBIX
Clly4aeB HapyLICHUS IIPAB YeJIOBEKa, KO-
TOPBIE MPOUCXOJIAT B PA3IMYHBIX CTPaHAX
Mmupa [4].

Ha cerogusimuuii 1eHb CyliecTByeT
JIOTOBOPHBIN MEXaHWU3M 3aIUThI BCEX JIUI]
OT HACWJILCTBEHHBIX UCUE3HOBEHNUH, B KO-
TOPOM 3aKpEIJIEHO HOBOE TPaBO UeIIOBE-
Ka — HE TOJBEpraThCs HAaCHILCTBEHHBIM
WCUE3HOBEHHMSIM. B JaHHBIA MeXaHu3M

BXOJIAT CIEIYIOLIME MEXyHapOIHO-IIpa-
BoBbI€ akThl: Jleknapanus OOH o 3amure
BCEX JIMII OT HACHJILCTBEHHBIX HCYE3HOBE-
Huit 1992 r., MexamepukaHCcKasi KOHBEH-
U O HACWIbCTBEHHOM HCYE3HOBEHHU
mun 1994 1., MexnyHapoaHas KOHBEHIIUS
JUTS 3aIUTHl BCEX JIMIl OT HACHUIBbCTBEH-
HBIX wucde3HoBeHmit 2007 T. (mamee —
Mexnynaponnas kousernus 2007 1), a
Taxke Pumckuil yctaB MexnyHapoqHoro
yroioBHOro cyna 1998 r. (manee — Pum-
CKHI1 ycTaB).

Mexnynapoanas konBeHuus 2007 .
CTaja TEPBBIM  MEXYyHAapPOJHO-IIPaBO-
BbIM 00513aT€ILCTBEHHBIM aKTOM, B KOTO-
pOM TrapaHTHpyeTCs HOBOE aOCOIIOTHOE
NpaBO YENOBEKa HE IO/IBEprarhCs Ha-
CHJILCTBEHHOMY Hcue3HoBeHHIo. Hoen-
JaM{ JTaHHOTO JOKYMEHTa CTald IIpH-
HSTHE YHHBEPCATBHOTO  OMPEICICHHS
«HACHIILCTBEHHOTO
(OKepTBBI HACHJILCTBEHHOTO HCUYE3HOBE-

HUCUYC3HOBCHUS,

HUS», a TaKKe CO3/1aHHe KOHTPOIBHOTO
MexaHu3Ma — Komurera 1o HacHIbCTBEH-
HBIM MCYe3HOBeHUSAM. [1o cocTosHMIO Ha
2015 ron MexayHapoIHyt0 KOHBEHIIHIO
2007 r. mognucanu 95 rocynapcTs, U3 KO-
TOPBIX parudUIMpOBaIn €€ BCEro JIUIIb
23. YkpamHa TaKkKe cTaja ydacTHHILEH
naHHOW KoHBeHIMHM, MpHCOETMHUBIINCH
k He#t 17 urons 2015 . [S5].

B IlpeamOyne MexmxyHapomHOI KOH-
Benmmu 2007 1. TapaHTHPOBAHO MPABO
«KaYKJIOTO YeJIOBeKa He MO/IBEpraThCs Ha-
CUJILCTBEHHOMY HMCYE3HOBEHHIO, a TaKXKe
NpaBo >KEPTBbI Ha NPABOCYINE U BO3ME-
nienue yniepba». bonee Toro, B ctT. 1 nc-
HoJIB3yeTcsl cieayromas (hopMyIHpoBKa
JAHHOTO TIpaBa: «HUKTO HE MOXET MOJ-
BEPrarbCsi HACUJIbCTBEHHOMY HCYE3HOBE-
HUIO». [10 MHEHHIO HTANIBSIHCKHUX YYEHBIX
T. Scovazzi, G. Citroni, CO31aHH€ TAKOIO
HOBOTO a0CONIOTHOTO MpaBa IIPEACTaB-
nsieT co00i MCTOPHUYECKOE JOCTIDKEHHE
B OTPACIIN MEXIyHapOJHOTO IpaBa MpaB
yenoBeka. BaXHOCTH JaHHOTO TIpaBa
MoYEPKUBACTCS B pelieHny Mexamepu-
KaHCKOTO Cyza 1o mpasaM 4esnoBeka Case
Goiburu and others v. Paraguay ot 22 cen-
Ts10pst 2006 1. [6]: «3ampeT coBepIIaTh aKT
HACHJILCTBEHHOTO HCYE3HOBEHUS, A TAKKE
0053aTeNIbCTBO PACCIEOBATh U OIpesie-
JISITH MEpPhI HaKa3aHMs 10 CBOCH NPHPOJIE
SBIISIIOTCS «jus cogens». Takum oOpazom,
€ClIM B KaKOM-THOO COTJIAIICHHU COJep-
JKaTcsl TIONOXKEHUSI O COTPYJHHIECTBE U
COBEPIICHNH aKTOB HACHIIBCTBEHHOTO HC-
YEe3HOBEHHMSI, TO TAKOE COIVIAIICHNE CUUTa-
€TCsI He/IeHICTBUTEIBHBIM B COOTBETCTBUH
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co cT. 71.1 BeHckoii KOHBEHLIMM O IpaBe
MEXIyHapOJHBIX JOroBOpoB 1969 .

HoBoe mpaBo He OBITH MOJBEPIKECH-
HBIM HACHJIbCTBEHHBIM HCYE3HOBCHUSM
HaKJIaJ[bIBAET Ha OCY/IapCTBA-y4aCTHUKH
Mesxnynapoanoit kouBeHmu 2007 T. psg
00s13aTeNIECTB, KOTOPHIE CIEAyeT pasJe-
JUTH HA TPU TPYMIB, YIUTHIBas 0OIIne
TIPUHIIAITEI MEX/TyHapOIHOTO IIpaBa IpaB
yenoBeka. K mepBoil rpyrme OTHOCHTCS
00513aTeNILCTBO YBAXXEHUSI JAHHOTO MpaBa,
B COOTBETCTBHH C KOTOPHIM IOCYAapCTBaM
3ampelaeTcss COBEpLIaTh aKThl HACUIIb-
CTBEHHOTO HcYe3HOBeHUs. Ko Bropoit
KaTeropuy MpUHAIICKUT 00s3aTeNbCTBO
3aIIMIIATh WHUBUIOB OT aKTOB HACUJIb-
CTBEHHOTO MHCYE3HOBEHHMS, KOTOpBIE CO-
BEPIIAIOT HETOCYJapCTBEHHBIC AaKTOPBHI.
CornacHo cT. 3 MexayHapogHOil KOH-
BeHimu 2007 . «KaXI0e TOCYTapCTBO-
YYaCTHUK IPHUHAMAET COOTBETCTBYIOIINE
MEpbl JJIS  pacclefoBaHMs JCHCTBUI,
OTIpeNeNEHHBIX B CT. 2 (B KOTOpPOH 3aKpe-
IUICHO ONpeJeIeHHe «HACHIBCTBEHHOTO
HCYE3HOBEHHUS»), KOTOPbIC COBEPILAIOTCS
JMIAMH WM TPYNIaMH JIUL, JeHCTBY-
omUMH 03 paspelieHus, MOAICPKKH
WIN COIIacHsl rOCyAapcTBa, W IS IIpe-
JaHWs TNPABOCYAMIO OTBETCTBEHHBIX 3a
9TO JHUI». A K TPETheH Ipymme OTHOCHUT-
csi 00s13aTeNbCTBO MPUHUMATh COOTBET-
CTBYIOIIME MEPHI Il 00ECHeYeHHUs TOTo,
9TOOBI HACHIIBCTBEHHOE HCUYE3HOBEHHE
KBaJH(UIIPOBAIOCH B KaueCTBE IPaBO-
HapyIIeHUs] B HAI[MOHAJILHOM YTOJIOBHOM
mpase [5].

B cr. 1.2 taxxke rapaHtupyercs ao-
COJIOTHBIIl XapakTep MpaBa 4eJoBeKa He
OBbITh IOJIBEP)KCHHBIM HACHIbCTBEHHOMY
HCYE3HOBEHUIO: «HUKAKHE UCKIIIOUUTEIIb-
HbIe OOCTOSITENHCTBA, KAKUMH OBl OHHU
HU ObUIH, Oy/Ib TO COCTOSIHUE BOWHBI HIIH
yTrpo3a BOMHBEI, BHYTPEHHSS IOJIUTHYE-
CKasi HECTaOWJIBHOCTh WM JI000E JIpy-
Toe Upe3BhIUaifHOE MOJIOKEHNE, HE MOTYT
CIy)KUTH OIpAaBIaHHEM HaCHILCTBEHHO-
My MCUEe3HOBEHHIO». Vcxomst u3 comepika-
HUSI JaHHOH HOPMBI, BOHA IPUMEHSETCS 1
BO BPEMsI MEK/1yHAPO/IHBIX M HEMEXyHa-
POZHBIX BOEGHHBIX KOH(IUKTOB. OnHAKO,
cortacHo cT. 43 nannas KonBeHuus npu-
Mensiercst 0e3 yuiep0Oa Ui MOJOKEHUI
MEK/TlyHapOITHOTO I'YMaHUTAaPHOTO TIpaBa,
BKJIIOYast 00s3aTenbeTBa Bricokux Jloro-
BapuBatomuxcst CTopoH uetsipex JKenes-
CKHX KOHBeHIHi oT 12 aBrycta 1949 romga
" JBYX JlOTIOMHHTENBHBIX MPOTOKOJIOB K
HuM 1977 roma, a Tak)Ke BO3MOXKHOCTHU
Ka)XJIOTO TOCyAapcTBa pa3pemmnTh Mex-
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nyHapoaHomy komurery Kpachoro Kpe-
CTa TOCEIIaTh MecTa COJEp)KaHUs IO
CTpaKel B CUTYalUsIX, HE OXBAaThIBAEMBIX
MEK/lyHapOIHbIM TYMaHUTapHbIM IIpa-
BoM. ClemoBaTesbHO, HOPMBI MEXIyHa-
POAHOTO T'YMaHUTAPHOTO MPABA SBIISTIOTCS
CHEeINANBHBIMI B OOJBIIMHCTBE CIIydaeB
10 OTHOIIEHHWIO K HOpMaM, KOTOpEIEe 3a-
KperyieHsl B MeXIyHapomaHOW KOHBEH-
mun 2007 . Takyro MO3UNHIO, B TIEPBYIO
oueperb, MOAIePKUBAIOT TPEICTABUTEIN
CIIA n BenukoOpuranuu.

B cr. 2 MexayHapoaHOH KOHBEHLUH
3aKpEIICHO ONpe/IeNIeHHe «HACHIbCTBEH-
HOTo Hcuye3HOBeHMs». HecMmorpst Ha TO,
yto u B [exnapaumu OOH 1992 r, u B
MesxamepukaHckoli kKoHBeHIMH 1994 1.
y’Ke HCIIOIb30BAIUCH ONPEAETICHUS TaH-
HOTO (heHOMEHa, 10 MOANHNCAHNS MexIy-
HaponHoi koHBeHnmmu 2007 T. HE cyme-
CTBOBAJIO YHHBEPCAJIBHO IPH3HAHHOI
HMHTEPIIPETAIH HACHIIBCTBEHHOTO HCUe3-
HOBEHUsI, NMeIoIIee 00s3aTeTbCTBEHHBII
Xapaxrep.

B 1983 r. I'enepanpHass AccamoOnes
OpraHu3zanny aMepuKaHCKUX TOCy/IapcTB
MPEIUIOKMIIA CIEAYIOLIYI0 HHTepIpeTa-
LIMIO: «aKThl HACHJIbCTBEHHOTO HCYE3HO-
BEHHUSI TPEICTABISIOT COOOW IKECTOKYIO
U HEYEIOBEUECKYI0 IPAKTHUKY, KOTOpas
OTPHIIAeT BEPXOBEHCTBO INpaBa M Orpa-
HUYMBAET JEWCTBHE HOPM, KOTOpHIE Ta-
paHTHUPYIOT 3alIUTYy OT HE3aKOHHOTO
JIUIICHNST CBOOOIBI, a TakXKe MpaBO Ha
OesomacHOCTb». B cBOIO ouepenb, B CBO-
el Pesomounn 1984 1. IlapnameHtckas
Accambiiess Cosera EBporbl onpenenuia
aKThl HACHWJIbCTBEHHOTO MCUYE3HOBEHHMS
B KauecTBE TAKOBBIX, KOTODBIC «SBIIS-
I0TCS HECOBMECTHMBIMHM C HACAIAMU U
MIPUHLUIIAMHA JIFOOOT0 UBHIN30BAaHHOTO
o01ecTBa... ¥ NpeCcTaBIsioT co00H BO-
MUIOIee HapyIIEHHE IEe0r0 KOMIUICKCA
paB yesoBeka» [7].

B mepBom cynebHOM pemieHHH OT-
HOCHTENIbHO aKTa HACHJIBCTBEHHOTO HC-
Ye3HOBEHMS MeKaMEepHKaHCKOTO —Cyaa
110 IpaBaM dYejoBeka Io ey Benackec
Ponpurec nporus T'ongypaca 1988 rona
IACHR, Case Velasquez Rodriguez v.
Honduras, judgment of 29 July 1988
(Merits) 3akperuieHO CleAyrolee: «Ha-
CHJIbCTBEHHOE HMCYE3HOBCHHE MPEJICTaB-
€T co00M KOMIIJIEKCHOE JUINTEIIbHOE
HapyIIeHHe TpaB 4YeIOBEKa, 3aKPerICH-
HBIX B MeXaMepUKaHCKOM KOHBEHLUU
mpaB denoBeka. [loxwimieHne denoBeka
10 CBOEH MPHPOJIE SIBISIETCS] HE3aKOHHBIM
JIUIICHAEM CBOOOJIBI M HapyIIaeT MpaBo

Ha CBOOONY, TapaHTHPOBaHHOE B CT. 7
nanHoi KonBenuuu... bonee toro, mmu-
TeJIbHAS WU30JIALMS U JIMIIEHHE CBOOOIbI
SIBJIACTCS KECTOKMM M HEYEJIOBEYECKUM
obpamenuem» [3].

B 2005 romy cmenuanbHBIA AOKIAI-
yuk Cosera EBpomnsl Pourgourides, ana-
TU3UPYS MpoOIeMy HapyIICHHS TpaB de-
JIOBEKA B pe3yNbTaTe aKTa HaCHUIbCTBEH-
HOTO MCYE3HOBEHUSI, C/IeNal CIeAyIoIue
BBIBOJIBI: Cy/eOHasi MpaKTHKa MeXTyHa-
POJIHBIX MHCTUTYLIMH MO TIpaBaM 4eIoBeKa
B OT/EJIbHBIX aCIEKTax MPOTUBOPEUHBA.
Ecnu Komurer OOH 1o npaBam yenoBeka
paccMarpuBaeT KaxJ0e HEe3aKOHHOE JIH-
LIeHHEe CBOOO/BI B KA4eCTBE HEedeloBeye-
ckoro obpamienus, To ECITY u Mexame-
PHUKAHCKHUII Cy CUUTAIOT, YTO HAPYILIAIOT-
¢s HOpMBI CT. 3 EBporelickoif KOHBEHITUH
o mpaBaM denoBeka 1950 . Tonsko mpu
HQJIMYMHU CYIIECTBOBAHMS JTOKA3aTEIIECTB
MIPUMEHEHUsSI TIBITOK WJIN APYTHX BHUJIOB
HEUYeIJIOBEYECKOT0 )KECTOKOTO 00paIieHusl.
B cBoro ouepens Ilanara no npasam ue-
noBeka bocHun u I'epueroBuHsl, cienys
npumepy Komurera OOH mno mnpaBam
YeJI0BeKa, MHTEPIPETUPYET KaKIbli aKT
HACHJILCTBEHHOTO MCYE3HOBECHUSI, KaK Ha-
pyumenue ct. 3 EBponeiickoil KOHBEHIIUU
o mpaBam venoseka 1950 r. [Toxxon, ko-
Topslit ncnonezyer ECITY, paccmarpuBast
HAaCHJICTBEHHOE HCYE3HOBCHHE TOJIBKO
Kak crenuduueckyo GpopMmy Ipou3BOIIb-
HOTO JIMIIEHHsI CBOOOJIBI, HE PACKPBIBAET
BCell CIIOKHOCTH FOPUINIECKOIN TIPHPOIBI
JITAaHHOTO HapylLIeHHs IIpaB yesoBeka [§].

B koHewyHOM pesyibTare ObUIO IPU-
HATO pEIIeHHe 3aKpenuTh B MexayHa-
poxnHoii kouseHuuu 2007 1. Takoe onpee-
JICHUE: «apecT, 3aJepiKaHue, MOXUILCHUE
WK JTUIIeHHE cBOOOIBI B JII000H Apyroit
(dopMe mnpencTaBUTENSIMU TOCYAAapCTBa
WM OKe JUIAMH, WIN TPyNIamMy JINI,
JIEHCTBYIOIINMH C Pa3penIeHus, Py MO~
JIepIKKe WM C COTJIaCHs TOCYAapcTBa MpH
ITOCTIEYIOMIEM OTKa3e MPU3HaTh (haKT JIn-
IIEHUS CBOOO/IBI MITH COKPBITHH TAHHBIX O
cyap0e MIIM MECTOHAXOXKACHUH HCUE3HYB-
LIEro JMIa, BCIEICTBHE YEro 3TO JIMLO
OCTaBlIeHO 0e3 3alIuThl 3akoHay. JlaHHOe
OIIpe/ICNICHUE COAEPKUT B ceOe HECKOIBKO
COCTABJIAIOIIUX AJIEMEHTOB, KOTOPBIE pac-
KPBIBAIOT IOPUINYECKYIO MTPUPOAY MOHS-
THSI «HACHUIBCTBEHHOTO MCYE3HOBEHUS»:
1) numenune cBOOOIBI JNHIIA NPOTHUB €TO
BOJIN; 2) CyOBEKTaMH aKTOB HACHUIIHCTBEH-
HOTO MCYE3HOBEHHUS SIBIISIOTCS NCKIIIOUH-
TEJBHO TPE/ICTaBUTENN TOCYIapCTBa TN
JIUIIA, TEeWCTBYIOIINE TIPH MOJICPIKKE FITH

COINIACHY FOCYAApCTBa; 3) OTKA3 IPU3HATH
(baxT yuIIeHHs: CBOOO/IBI MIIK COOOLIUTD O
cyap0e 1 MECTOHAXOKACHHHU TAKOTO JIMLA;
4) nu1o octaBiieHO Oe3 3alUThI 3aKOHA.

[epBoiii 2memMeHT, (opma JTHUIICHUS
CBOOOIBI JHIA, HE ObUI TMCKYCCHOHHBIM
BO BpeMsl pa3pabOTKu TekcTa MexayHa-
pomuoii kxomBeHrmu 2007 T., ocymiect-
BIIsieTCS B JI000H (opme 3anepikaHus,
MOXUILCHHUS WM apecrta. IIpu 3ToM juis
KBATU(UKAIMK JIAHHOTO TPECTYIJICHHS
B Ka4eCTBE HACHJILCTBEHHOTO HCYE3HOBE-
HHS HE MMEET 3Ha4Y€HHUs, YTO IPOM3O0LLIO
MoCJIe JIMIIEHHUs: CBOOOJIBI: JKepTBa HAaXo-
JUJIach B MECTe 3aJepyKaHus WM Oblia
cpa3sy ke youta. lHbiM OeccriopHbIM die-
MEHTOM JAHHOTO MPECTYIUICHUS SBIISCT-
csl OTKa3 IpeNoCTaBUTh MH(POPMALHMIO O
MECTOHAXOXK/ICHHN JHIIEHHOTO CBOOO/IBI
JIMIQ, YTO OTIIMYAET HACHIBCTBEHHOE HC-
YE3HOBEHHE OT JIPYTHX MPECTyruieHui. B
GOJIBIIMHCTBE CIIYYacB rOCYapCTBCHHbIC
OpraHbl OTKa3bIBAIOTCS TMPU3HATH (DaKT
JIMLICHHUsT CBOOOJIBI MIIN XK€ YTBEPXKIAIOT,
YTO TAaKOE JIMIO HMCYEe3JI0 JOOPOBOJIBHO,
NPUCOCANHUBIINCH K  ONpENeIEHHOMY
MOBCTAHYECKOMY JIBHIKEHHUIO.

Bropoii anemMeHT, cyObeKThl HACHIIb-
CTBEHHOTO MCUYE3HOBEHMs, CTall Mpe.-
METOM JJIMTEIBHBIX AUCKyccHil. B cT. 2
Mexnynapogaoii kouBeniuu 2007 T
00s13aTeNbHBIM KIFOUYEBHIM MOMEHTOM SIB-
JSIETCSI TIPSIMOE MJIM KOCBEHHOE Y4acThe
rocygapctsa. B ommmume oT ompenerne-
HHS, 3aKPEIIEHHOro B PHMCKOM ycTaBe,
HEroCylapCTBEHHbIE CyOBEKTHI HE ObLIM
BKJIIOYCHBI B JIAHHOM CTaTbe, HECMOTPS
Ha LIMPOKO PacHpOCTPaHEHHYIO MPaKTH-
Ky COBEpIIEHHS aKTOB HACHJILCTBEHHOTO
MCYE3HOBCHUS, TAK HA3bIBACMBIMU «IIO-
JUTHYECKUMHM OpraHusauusiMu». HesaBu-
cuMblIl skeniepT M. HoBak B cBouXx Jokiia-
J1axX HEOJAHOKPATHO aKL[CHTHPOBAJ BHUMAa-
HHE Ha HEOOXOIMMOCTH BKJIIOUCHHUS He-
TOCYAapCTBEHHBIX CyOBEKTOB, OCKOJIBKY
«CyObEKTAMH aKTOB HACHIJILCTBCHHOTO
MCYE3HOBCHUS TAKIKE SBIISIFOTCS IPECTYTI-
Hbl€ TPYNIUPOBKU; BO-BTOPBIX, B 0OIIb-
[IMHCTBE CIy4aeB JIOCTaTOYHO CJIOXKHO
ornpenesuTh (GakT y4acTus mpeicTaBuTe-
Jell TocyapcTBa; U B-TPEThUX, C LEIbIO
obecnedeHust 3QHEKTUBHOM 3aIUTHI JIULL
OT HACHJILCTBEHHBIX NCYE3HOBEHUIT HE00-
XOZIMMO Ha YpPOBHE HAILMOHAIBHOTO yro-
JIOBHOTO TpaBa KBaJIM(HLIUPOBATH JaH-
HOE MPECTYIUICHHE HE3aBUCHMO OT (hakTa
yuyacTHs MpeICTaBUTENCH TrOCyIapcTBay.
Oco0eHHO MCKYyCCHOHHBIM CTall 3TOT BO-
MpOC TOCIIe MPUHATHS PUMCKOTO ycTaBa, B
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KOTOPOM TOJINTUYECKHE OPraHU3aL1H1 SIB-
JISIFOTCS. BO3MOXHBIMH CyOBEKTaMU aKTOB
HACUJIbCTBEHHOTO HMCYE3HOBEHUs. Takike
BO3HHUK BOIPOC, MOTYT JIU OT/CJIbHBIC (HU-
3UYECKHe JIUIA OBITh yUaCTHUKAMU aKTOB
HACUJIbCTBEHHOTO MCUYE3HOBEHUS, MIIH JKe
MIpHpoJia JAHHOTO MPECTYIUICHHUS 3aKIIIO-
9aeTcsl B TOM, YTO TAKOBBIMH MOTYT OBITH
TOJIBKO TOCYapCTBEHHBIE areHTHI.
Cornmacao [Ilpoexkra KoHBEHIMH 00
OTBETCTBEHHOCTH TOCYHAPCTB 332 MEXIY-
HapOIHO-IIPOTUBOIIPABHBIE AESHHS, MPHU-
usaroro KMIT OOH B 2001 1, rocynapctso
HECET OTBETCTBEHHOCTh 3a HapylIeHHE
IIpaB 4YEJIOBEKa, €CIM TaKUE aKThl CO-
BEPIIAIOTCS] TOCYIApPCTBEHHBIMH OpraHa-
Mu. OfHAKO CyIIECTBYET ABa Ciydas, B
KOTOPBIX TOCYAapCTBO HE HECET OTBET-
CTBEHHOCTH 3a MPOTHBOINIPABHEIC JCSTHUSL.
B nepBom cirydae mpaBUTEIBCTBO HE CIIO-
co0HO cBepiath 3 EKTUBHBII KOHTPOIb
Ha TEPPUTOPHHU TOCYIAPCTBa WK OMpe/ie-
JIEHHOM €ro YaCTH BCIIECTBHE BOOPYKEH-
Horo KoH¢ukra. Bo Bropom — noscraH-
YeCKHe JIBUKEHHs T10CIIE CBEPKEHUS Ipe-
JIBIAYIIEr0 TPAaBUTEIBCTBA TTOJHOCTBIO
COBEPIIAIOT yNpPaBIEHUE TOCYAAPCTBOM B
KauecTBE€ HOBOTO INpaBUTENbCTBA. MMeH-
HO TaKasi HHTEPIIPETalUs IIOTUTUIECKUX
OpraHM3alui» UCHOIb3YeTCs B Pumckom
ycTaBe Uil KBaNM(UKAIIMM AaKTOB Ha-
CHJIBCTBEHHOTO CUE3HOBEHHS B KAYECTBE
MIPECTYIUICHHS TIPOTHUB YETIOBEUHOCTH.
Crnemyer 3aMeTUTh, YTO BO BpeMs
MPUHATUS TeKcTa MeXIyHapOoaHOM KOH-
BeHuuu 2007 . mpeacTaBUTENN OIHHUX
rocyJapcTB HacTauBalM Ha TOM, 4YTO
BKJIIOUCHHE HETOCYIapCTBEHHBIX CyOBeK-
TOB CIOCOOCTBOBAJIO OBl TOMY, YTO TOCY-
nmapcTBa u3berasu Obl OTBETCTBEHHOCTH
3a COBEpIICHHE TaKWX aKTOB. B ocoOeH-
HOCTH TIPEJCTABUTEIHN JATHHOAMEPU-
KaHCKHX TOCYHApCTB YTBEP)KAAIH, HUTO
MMEHHO ydJacTHE TOCYIapCTBa XapakTe-
pHU3yeT HACHIBCTBEHHOE HCUC3HOBEHHE,
KaK 0COOCHHO TSDKENIOE MPECTYIUICHHUE, a
TaKXKe SIBISIETCS OTIMYUTENEHON UYepToit
10 OTHOIIEHHUIO K TAKOMY TPECTYTIIICHUIO,
Kak MOXHIIEHNE YeaoBeKa. B To xe Bpemst
npezacrasurenu Poccun yTeep:kaany, 4ro
nojokeHus: JaHHoi KoHBeHIMU NOMKHBL
PacIpoCTPaHATLCS KaK Ha TOCYlapCTBEH-
HBIX, TaK ¥ Ha HETOCYJapCTBEHHBIX CyOb-
eKTOB. B pesynprate CTOPOHBI JOCTHITIH
KOMIIPOMHCCA: HETOCYAaPCTBEHHBIE CYyOb-
eKTHl He OBIIM yKa3aHbBl BO 2 CTarhke, HO
OBUIO 3aKpEIIEHO HOBOE 0053aTeNIbCTBO
rOCyJapCTB-y4aCTHHKOB COIJIACHO CT. 3:
«KaXJI0€ TOCYIapCTBO-yYaCTHUK IPHHU-

MaeT COOTBETCTBYIOILIME MEpbl AJIs pac-
CIIC/IOBaHUS JICHCTBUH, ONpeieNiéHHbIX B
CT. 2, KOTOPBIC COBEPLIAIOTCS JIUIAMH HIIN
rpyHnamy JuL, AeHcTByomnuMH 0e3 pas-
pelIeHH s, TTOJICP)KKU WM COIIacHsl To-
CyapcTBa M ISl MPEeNaHMs MPABOCYIHIO
OTBETCTBEHHBIX 3a 3TO JHI». TakuMm 00-
pa3oM, HeCMOTPsI Ha TO, YTO aKTHI HACHITb-
CTBEHHOTO MCYE3HOBEHNS B OOJIBITIHCTBE
CIly4aeB COBEPIIAIOTCS TOCYIapCTBEHHBI-
MH areHTamu, MexTyHapoJHass KOHBEH-
st 2007 . oToOpakaeT Takke U TO, YTO
QHAJIOTMYHBIC JICHCTBUS MOTYT COBEp-
MIATHCS M OOBIYHBIMU WHJIMBUAAMH.
CrenyomuM  JMCKYCCHOHHBIM — BO-
npocoM ObUIO  cienylomiee:  SBIseTcs
JM TO, YTO JIMIO OCTA&TCs BHE 3aIIUTHI
3aKOHA COCTABIIIOMIAM SJIEMEHTOM Ha-
CHJIBCTBEHHOTO HCYE3HOBEHUS WIIN K
ero nocieactsueM. ComacHO TOKJIagaM
UNWGEID, 510 s1BIII€TCSI 110CIEACTBHEM
aKTa HACWJIBCTBEHHOTO WCYE3HOBEHHUS.
Uro kacaercst mHTEpIpeTannu Mexame-
PHMKAaHCKOTO cyla IO IIpaBaM 4YeJoBeKa,
TO JIAaHHBIH 3JIEMEHT CBOJMUTCS K «IIPEIIsT-
CTBHUIO UCIIOJIB30BATh CPE/ICTBA IOPUINYE-
CKOM 3allUTHI M TIPOLIEAYPHbIEC TapaHTHI
JKEPTBAMHM ~ HACHJIbCTBEHHBIX ~ MCYE3HO-
BEHHUI, a TaKke MX POJACTBEHHUKaMu. B
PumckoMm ycTaBe ocTaBieHue iMIa BHE
3aIUTHI 3aKOHA SIBJIIETCS COCTABIISIOMINM
JJIEMEHTOM TIpecTyIuleHus. bomee Toro,
B JJAaHHOM JIOKYMEHTE 3aKpeIUICHBI 2 10-
MOJHUTEIBHBIX acleKTa: 1) JIODKHO Cy-
[IeCTBOBaTh HaAMEpeHHe;, 2) OCTaBICHHE
JMLa BHE 3alUThI 3aKOHA JOJKHO IIPOHC-
XOIMTH B TEYCHHE JUIUTEJILHOTO Meproja
BpeMeHH. Kak pesynbrar, Obuia NpHHATA
HEOJJHO3HAYHAs (DPOPMYIIMPOBKA, «BCIEI-
CTBHE YEro JIMIO OCTaBJICHO 0e3 3allUTh
3aKOHa», KOTOpasi MPEIOCTAaBISET MPaBO
TOCyapCTBaM MPaBO paccMaTpUBATh MO-
clefiHee Ha CBOE yCMOTpEeHHe 100 B Ka-
YEeCTBE 3JIEMEHTa MPECTYIUICHHS, OO0 B
Ka4ecTBE ero MociencTBus [9].
Omnpernenenne, KOTOPOE HCIOIb3yeTCs
B PuMckoMm ycTaBe, 3HAYUTENFHO OTIIYA-
eTcsl OT IPeJIbIAYIINX, U3-3a YeTO BO3HHUK-
JIO MHOXKECTBO JIMCKYCCHIA BO BpeMs NpuU-
HSTHS OKOHYATEIBHOIO TeKcTa Mesk 1yHa-
ponnoit kouBeHuuu 2007 r. Bo-niepBbix, B
HEM OoJiee IeTalbHO PErIaMEHTHPOBAHO,
KaKkuM 00pa3oM IPOUCXOIMT JIMIICHHE
cBOOOABL. Bo-BTOpBIX, 00s3aTEIBHBIM
SIBISIETCSl HAJIM4YHE CYyOBEKTHBHOTO 3JIe-
MEHTa NPEeCTyIUICHNI-HAMEPEHNUS, BCIIE -
CTBHE YeTO JIMIO OCTABJICHO BHE 3alUTHI
3aKOHA B TE€UEHHE UTUTEIBHOTO TIepHoIa
BpeMeHH. 1, B-TpeTbHX, HaCHIILCTBEHHBIC
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HCYE3HOBEHHSI MOTYT OBITh COBEPILCHBI
HE TOJIbKO FOCYAapCTBEHHBIMU areHTaMu,
HO U NOJUTHUYECKUMU OpraHU3alHsIMHU.

BoiBoabl. PaznnuHoe HCoab30BaHue
TEPMUHOB, 3aKpEIIEHHBIX B Pumckom
ycraBe MY C u MextyHapoqHOH KOHBEH-
mun 2007 1., 0ObsSCHAETCS TeM, 9TO Pum-
ckuii yctaB MYC sBnsieTcsi, B TIEpBYIO
odepe/b, THCTPYMEHTOM MEeXTyHapOHO-
IO YTOJIOBHOTO TIPaBa; ENbI0 KBaTN(pHKa-
MM «HACHJIbCTBEHHOTO HCUE3HOBEHHMSI
SIBJSIETCSL  OTIpeJieNieHHe O0OCTOSITEIbCTB,
npu kotopbix MYC cMmoxeT paccMarpu-
BaTh aKThl HaCWJILCTBEHHOIO HMCYE3HOBE-
HUS B KayecTBE NPECTYIUICHUS MPOTHB
YEIIOBEYHOCTH, & TaKXKe MPUTATHBATh K
OTBETCTBEHHOCTH BHHOBHBLIX 3a JIaHHBIE
nerictBus nul. B cBoro ouepens, Mexay-
HaponHas koHBeHIwst 2007 T. coriacHo
CBOCH FOPUIUYECKON TPUPONE SBISETCS
HWHCTPYMEHTOM MEXIyHapOIHOTO IIpaBa
npaB uesnoBeka. VIMeHHO mosTomMy OHa
TrapaHTUPyeT MaKCHMaJIbHO IIHPOKYIO
3alUTy OT HACUJIbCTBEHHBIX HCUE3HOBE-
HUH, BKJIIOYas KaXIbld Cilydyaid HacHJIb-
CTBEHHOT'O MCUE€3HOBEHHMSI, a HE TOJILKO T€,
KOTOpbIE MPEICTaBISIOT CO0O0 MmpecTy-
IJICHUS TPOTHUB YEJIIOBEYHOCTH.
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OPTAHU3AIIMOHHBIE OCHOBbI
MPOBEJEHUS TAKTUYECKUX ONEPAIIUN

Buxrop HIEBUVYK,
JOKTOP IOPUAUYECKHX HayK, JOLEHT, mpodeccop Kadeapsl KpUMUHAIUCTHKH
Hanmonansnoro ropuaudeckoro ynusepcurera umenu Apociaasa Myznporo

Summary

Investigates the problems of an organizational focus tactical operations. It is proved
that organizational focus of tactical operations is determined, first of all, nature of
these funds, which provide for production of not one investigation (judicial) actions or
events, and all them of complex, which pre-determines necessity of implementation of
organizational and managerial approaches to determine best consistency and coherence
in implementation of individual components of operation. The study of these issues
allows for a more in depth know organizational entity tactical operations and develop
recommendations aimed at increasing effectiveness of their implementation.

Key words: tactical operation, organizational orientation of tactical operations,
organizational function of tactical operations, tactical operation as organizational and
tactical tool.

AHHOTaUMA

HUccnemytorcst mpoOiieMbl OpraHN3alMOHHON HAMIPABIEHHOCTH TAKTUIECKUX OTepa-
nuit. OGOCHOBBIBACTCS, UTO OPraHM3alMOHHAS HATPABICHHOCTh TAKTUYECKHUX OIepa-
LM onpesierIsieTcs, IPexkJIe BCEro, MPUPOIOH ITUX CPEICTB, KOTOPBIE NIPELycMaTpHBa-
IOT MPOU3BOICTBO HE OFHOTO CIEICTBEHHOTO (CyneOHOT0) AeHCTBHS HITH MEPOTIPHSTHS,
a BCEro MX KOMIUIEKCA, KOTOPBIH 3apaHee ONpeaeNseT HeoOXOAUMMOCTb pealn3aluy
OPraHM3allMOHHO-YIPABICHYECKUX IIOAXOJ0B C LEJIbI0 ONPEACICHUS ONTUMAJIBHOM
MTOCTIEJOBATELHOCTH W COIIACOBAaHHOCTH OCYIIECTBICHHS OTACIBHBIX KOMIIOHEHTOB
omneparun. MccnenoBanue yka3aHHBIX BOIIPOCOB JIaeT BO3MOXKHOCTH OoJiee yriTyOIeHHO
[I03HATh OPraHU3ALHOHHYIO CYIIHOCTb TAKTHYECKHX ONEpaluii U pa3paborarb peko-

MCHOAINX, HAITPABJICHHBIC Ha MMOBBIIIICHUC 3(1)(1)GKTI/IBHOCTI/I UX pealin3aiuu.

KirioueBble cjioBa: TakTHYeCKas orepanusd, opraHu3allMOHHas HaIlPpaBJICHHOCTH
TAKTUYCCKUX onepaunﬁ, OpraHusanoHHas (byHKLII/IH TAKTUYCCKUX onepaunﬁ, TaKTU4C-
CKas orepanunsa KaKk OpraHu3alfiOHHO-TaAKTHYECKOE CPEACTBO.

Hocraﬂomca npoOaemsbl. Tak-
THUYECKHE OIEpalMu 10 CBOCH
HAIIPaBJICHOCTH, chepe M HaNpaBICHUSIM
TAKTHYECKOT0 BO3JICUCTBUS U JUAIIa30HOM
[IPUMEHEHHS B MPOLIECCe PACCIeOBAHMS
NPECTYIUICHUI  SIBJSIIOTCS  MHOTO(YHK-
LUOHAIBHBIMA ~ OPTaHU3AIIMOHHO-TAKTHU-
YECKHMMH CPEJCTBAMH OCYIIECTBICHUS
JIOCYZIeOHOTO paccieIoBaHus M CyneOHO-
TO TIPOU3BOACTBA, KOTOpPBIE 3(h(HEeKTHBHO
HCTIONIB3YIOTCS JUTSL PEIICHUST OTACIBHBIX
MTPOMEKYTOUHBIX TaKTHUECKUX 3aaad M
UMEIOT OIIPE/ICJICHHOE Ha3HauYeHue, 00-
YCIIOBIICHHOE CIIEJICTBEHHOH cuTyarueit
U HaIpaBJIEHHOCTHIO KOMIUIEKCA Clie]-
CTBEHHBIX (PO3BICKHBIX), OIEPaTUBHO-
PO3BICKHBIX, OPraHU3alMOHHBIX, MPOQHU-
JAKTUYECKUX W ApYrux nedctsuii. [lpum
9TOM MAEATENBHOCTh IO PACCIEIOBAHHIO
MPECTYIUICHUH IyTeM pealnu3aliy Tak-
TUYECKHX OTIEPAIIif — 9TO IeSTETBHOCTb,
KOTOPOH MpPUCYIIM OpraHU3aI[HOHHOE
Hayaso, OTpakarolleecsi BO BHYTPEHHHX
MPOSIBJICHUSIX CTPYKTYPHBIX KOMITOHEH-
TaX, CBA35X, OTHOIUCHUSX M BHEIIHMX
HAITPaBJICHUAX MPOBEICHUS TAKTHYECKUX

onepanuil. IlosTomy opranuzanuoHHOE
Ha3HAUCHUE TAKTUYECKHUX OTCpaIfii Clie-
IIyeT paccMaTpuBaTh, KaK CHCTEMY pa3-
HBIX HaIpaBJICHUH OpraHU3alUOHHOI J1e-
SITETIBHOCTHU B IIPOLIECCE paciielOBaHUs U
CyneOHOTo MPOM3BOCTBA, KOTOpasi HaXo-
JIUTCSL BO B3aUMOJICHCTBHUH, B3aUMOCBSI3U
U o0ecrieunBaeT ONTHUMH3AIHUIO YTOJIOB-
HOTO MPOU3BOACTBA. BmecTe ¢ TeM Hamo
HCXOIHTD U3 TOTO, YTO OPraHU3aIlIMOHHbBIE
OCHOBBI TaKTHYECKHX OIEpaluil MpOsB-
JISIFOTCSL B €IMHCTBE C OpraHM3alnei pac-
cienoBaHus B 1enoM. B maHHOM ciydae
peYb UIIET O COOTHONICHUH OpPTaHU3aluU
paccienoBaHusl C OpraHH3alNed TaKTH-
YECKHUX OIlepaluii Kak oOIIero u OTAeNb-
HOTO. DTH KOHIENTYaJIbHBIE ITOJIOKEHHS
SIBIIIFOTCS. OTIIPaBHBIMU IIPU OCTPOECHUU
U peaju3aliy TaKTUUECKUX ONepanuii.

B 3T0li cBsI3M BaykKHO# COCTaBIISIOIICH
(hopmMHpOBaHUsT KOHLETIUH TAKTUIECKUX
omepanuii ABIsSETCs UCCIeJOBAaHUE Opra-
HU3ALUOHHBIX OCHOB 3TOH KpUMHUHAJIU-
CTHUYECKOW KaTreropuu, pa3padoTka IMmpo-
OJieM OpraHM3aliu MPOBEICHUS paccMa-
TPUBAEMBIX TaKTHYECKHX CPEACTB. B Te-
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OpHU KPUMHUHAINCTHKU JIaHHBIE BOIIPOCHI
OCTAIOTCS JUCKYCCHOHHBIMH, a B CIICLH-
AJIBHOM JINTEpaType OHU PacCMaTpUBalOT-
Csl HECKOJIbKO (hparMEeHTApHO MIIU TOJBKO
B HOps/IKE NMOCTAaHOBKU TpoOnemsl. [lo-
9TOMY pa3paboTKy M HCcleoBaHHE 000-
3HAYEHHOM MpPOOJIEMATHKH CIIEAYeT CUH-
TaTb TPUOPHUTETHBIMU HATPABICHUSME
(hopMHpOBaHNS KOHIETIINH TAKTHIECKAX
onepauuil. MccnenoBanue opraHusanu-
OHHBIX OCHOB TAaKTHYECKHUX OIIepaIit
JIaeT BO3MOXKHOCTh IIyO)ke IO3HATh HMX
CYIIHOCTh M pa3paborarb 3QQPEeKTUBHbBIC
KPUMHMHAJIMCTHYECKUE  PEKOMEH/AINH,
HAIPaBJICHHbIE Ha ONTHMH3ALMIO ClIE]-
CTBEHHOM U CyJeOHO e TeIbHOCTH.

AKTyaJlbHOCTh TeMbl. B kpumu-
HAIMCTHKE MpobieMbl  (HOPMHUPOBAHHS
U TPUMEHEHHS TAKTHUECKUX OIEpAIUid
ObUTM TIPEAMETOM HAyYHBIX HCCIEIO-
Baunid JI.J. [lpankuna, A.B. Jlynoga,
B.A.  Kypasma, W.M. Komaposa,
B.E. Konosanosoii, I"A. Marycoscko-
ro, M.B. Canresckoro, B.B. Tuienko,
B.1IO. Ilemuthxko, B.MU. Illukanora,
b.B. Illypa, H.IT. SI6nokoBa u nip.

Hcenenyst HekoTopble BOIPOCHI Hep-

CIICKTHB Pa3BUTHS TEOPUH TAKTUYECKHX
omneparmii, B.J. [1lnkaHOB yka3an Ha akTy-
IBHOCTH U HEOOXOAUMOCTD HCCIIETOBAHUS
(hyHKIIMH TAKTHIECKHUX OTEpanuii, X opra-
HI3AIMOHHOTO HA3HAYCHUs KaK OJHOTO W3
HanOoIee TEepCHEeKTUBHBIX HAaIpaBICHUH
pa3paboTKH WX KOHIENIMK B KpPHMHHA-
JIMCTUKE. B CBSI3M ¢ 5THM OH OTMedYal, 4To
(DYHKIMM TaKTHYECKUX ONEepaluii MHOTo-
IPaHHbL. JTO U CPEJICTBO OPraHU3ALMH JIes-
TEJBHOCTH CJIEIOBATENS C YHETOM TpeOoBa-
HUM KPUMHUHAIMCTUYECKON MPAKCEONIOTHH,
u QGopma COTpyAHHYECTBA CIIEZOBATEIS C
OIEPaTHBHBIMU TTO/IPa3/IC/ICHUSIMHI OPI'aHOB
BHYTPEHHHUX €N, U, HAKOHEIl, HaJeKHOe
CPEeICTBO, MPEAHA3HAYCHHOE ONTHMH3H-
pOBaTh MPOIECC PACCICIOBAHUS TIPECTy-
IUICHUH Ha OCHOBAHWH IOCIIEHUX JIOCTH-
JKEHWI CHCTEMOJIOTHH, CBSI3aHHOH C CO-
BPEMEHHBIM JTarloM HayYHO-TEXHUYECKOI
pesomorm [15, c. 45]. Hayunsle momxompt
3TOI0 YYEHOr0-KPUMHHAJIMCTA K OlIpesieNe-
HHIO (DYHKIMH TAKTUYECKUX Oreparuii my-
TEM aHaJIM3a MX Ha3HAYEHUsI KaK «CPEICTB
U «(hOopM», HEKOTOPBIX HAYYHBIX MOJXOI0B
OpraHU3allMOHHBIX OCHOB MPOBEJCHMUS TaK-
TUYECKHX OIEpalyii U B JAJIbHEHILIEM OKa-
3aJ10 CYILIECTBEHHOE BIIMSHUE Ha OPMHPO-
BaHWE B3NIJIOB HA 3Ty MPOOIeMy APYTHX
YUEHBIX.

BmecTe ¢ Tem aHanm3 HaydHOH KpH-
MHUHAJIMCTHUECKOH JINTepaTyphbl MO3BOJIS-

€T YTBEP)K/ATh, YTO B HACTOSILEE BPEMS
OTCYTCTBYET CHCTEMHBI MOAXOJ K HC-
CJIEZIOBAHUIO OPraHU3AaLMOHHBIX OCHOB
TAKTUYECKHX OIepaluii B J0CyneOHOM
Mpou3BoJACTBE. B 0OCHOBHOM 3TO BOmpoC
OCBEIACTCS  YYEHbIMH (hparMeHTapHO
MyTeM ITIEPEUNCIICHHs Y3KOTO KpyTra Tak-
TUYECKUX OTEpaluil NMPUMEHHUTEIHFHO K
OTZENBHBIM BHIAM TIPECTYIUIEHUH U 0e3
ydeTa CHeUU(pUKH OpraHW3alldH IpOBe-
JIeHNs] KOHKPETHBIX TaKTHUECKUX OIepa-
uif. [loaTomMy nccnenoBaHue yKka3aHHBIX
BOIIPOCOB SIBIISIETCSA NPHOPUTETHBIM Ha-
npasieHreM (OPMHUPOBAHUS KOHLECIILHN
TaKTUYECKUX OTeparii.

Lleablo cTaTBH SIBISIETCS UCCIIEN0BA-
HHUE OPraHM3alMOHHBIX OCHOB TaKTHYe-
CKUX OIeparuii B 10CyAeOHOM IPOU3BOI-
CTBE, IPOBE/ICHIE KPUTHUCCKOTO aHAJIH3a
TOYEK 3PEHUSI YUEHBIX MO paccMaTpHBa-
eMoii mpoOieMaTuKe, OCYyLIECTBICHHE
yHH(UKAIUKA B3IISIIOB HA IPOOJIEMBI
OpraHM3anny MPOBEICHUST paccMaTpHBa-
€MBIX TAKTHYECKUX CPE/ICTB.

M3i0:eHne 0CHOBHOTO MaTepHaJa.
Mertonon0ornueckue OCHOBBI OpraHM3a-
UM NPOBEIEHNs TAKTHUECKUX ONEepaIuii
3aHMMAIOT BaXXHOE MECTO B 0OIieil cu-
CTeMe OpraHU3allid PACCIIeOBAHUS Tpe-
CTyIUICHUH. B Teopun KpUMUHAIUCTUKU
B OTOM CMBICJIE CIIPABEAIMBBIM SIBIISCTCS
HOJIOKEHNE, YTO OPraHM3alusl Paccieno-
BaHMS TPECTYIJICHNI C MCIONb30BaHUEM
TAaKTHYECKUX OIEpalii, 0CTaBasCh B OC-
HOBHOM B TPaJAHUIIHOHHBIX paMKaXx, COCTO-
UT U3 JIBYX B3aMMOCBS3aHHBIX ITPOLIECCOB:
NEPBBI — OpraHM3alusl PaccieOBaHHs
MPECTyIUIEHHs] B L[EJIOM; BTOPON — opra-
HU3alUsl HEMOCPEACTBEHHO TaKTHUECKOM
onepauu. IIpu 3ToM opraHmzanus Tax-
TUYECKOH OMNepalyy J0KHA OPraHUIHO
BIIMCBHIBATHCS B OOLIYI0 OpraHH3aIHIO
paccienoBaHusl M OBITH €€ COCTAaBISIO-
meil yvactero. [lpouecc camocrosiTens-
HOU OpraHM3aluy KOHKPETHOW OTIepaIiiy
OTIpeIeTsIeTCs] HAJIMIMeM B Hell COBOKYII-
HOCTH CJIC/ICTBEHHBIX M WHBIX JICHCTBUMA
(MepompusTHii),  MHOTOYHUCICHHOCTbHIO
YYaCTHUKOB TaKOW ONepaluu, STAHBIM
XapaKTepoM DEIICHUS OTJAEIbHBIX (Ipo-
MEKYTOYHBIX ) TAKTUYECKUX 3a71au.

Hccnenys paccmarpuBaeMyro mpo-
onemy, .M. KomapoB ormeuaer, 4TO
TaKTHYECKas OIepanusi OpraHU3yeTcs
U3 pacdera JOCTIKEHHS HAMEYEHHBIX
neneil. [lonOop ee KOMITOHEHTOB TpowC-
XOIUT HAa OCHOBAHUM CYIIECTBYIOIINX
BO3MOXKHOCTEl M pecypcoB, uTOOBI HX
UCIIONB30BaHUE 00ECHeYMIIO  JJOCTHKE-
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HUE MOCTaBIICHHBIX LeJiei. A 3To TpeOyer
OT CyOBEeKTa, OCYIIECTBISIEMOTO TaKyIO
OIepaIyio, ONTUMAIBHOTO ydyera (hakTo-
pa ciydailHOCTH, T. €. U3MEHEHHUS CIel-
ctBeHHOM cutyaiun. CyObeKT J0Ka3biBa-
HUSI, BBIIOJHASA B JIOCYJEOHOM IIpolecce
KOHTPOJIBHO-PETYISTUBHYIO  (DyHKIHIO,
MOXET  yCOBEPIICHCTBOBATh  (DYHKLIUH
TaKnUX ONepanuii B MpoIecce WX IpoBe-
JICHUsI, OTIpeNIeNIeHHBIM 00pa3oM MEHSTh
WX CTPYKTYpY C IEJIBI0 JTOCTIIKEHHUS TO-
CTaBJICHHBIX menel (3amad) [7, c. 87].
IInanupoBanue, opranuzanus U nposee-
HUE TAaKTUYECKUX OIlepaluii OCHOBBIBA-
eTCsl Ha 3aKOHAaX B3aMMOCBSI3U IPUEMOB
U Croco0OB JIOKA3bIBAHUS C MEXaHU3MOM
(hopMHpOBaHHUS YTOIOBHO 3HAYUMOU (110-
Ka3aTeabHOM, OPUEHTUPOBOYHOM ) HH(DOP-
Malluy, ¢ CUTyalue IoCcyaecOHOTo cymo-
TIPOM3BO/ICTBA, C OJXHOW CTOPOHBI, U €ro
IrOpUTMU3ALKEH — ¢ APYTOH, UMEIOLICH
HEOOXOIMMBII TOBTOPHBIN, YCTOSBIIMNCS
" oOmMH XapakTep, T. €. BBICTYINAeT OJl-
HOW 13 3aKOHOMEpHOCTEH (DYHKIIMOHHPO-
BaHUs Takux onepauui (8, c. 123].
Wccnenys opraHum3allOHHbBIE — OC-
HOBBI TPOBEACHUS TAKTHYECKUX OIepa-
LM, ONpeNeNeHHBId HAay4HbI HHTEpec
npuoOpeTaroT MpoOIEMbI HCCIIETOBAHUS
(YHKIIMOHATBHON HAMPABICHHOCTH TaK-
THUYECKUX OTIEPALMil U pa3/iesieHue UX 1o
COZIEPKAHMIO Ha: a) IieJieBble (PyHKINH,
HampaBlIeHHbIE Ha OIpEJeNIeHne HCTOU-
HUKOB MH(OpMANNH, OPraHu3aIHio Ipo-
HM3BOJICTBA CIIEJICTBEHHBIX JCHCTBUN U
OIIEpPaTUBHO-PO3BICKHBIX ~ MEPONPUATUI
B paMKax oIlepaluu, KOOPAMHALUIO Jie-
ATENBHOCTH YYAaCTHUKOB TaKTUYECKOH
orepanuy, SKOHOMHUIO TMPOLECCyaTbHbIX
yewiIHuid u Ap., U 0) poieBble, T. €. QyHK-
1IMU, BBINOIHSAEMbIE YYACTHUKAMHU MPO-
BEJCHUA dTUX onepauuil. B cBa3u ¢ atum
A.B. JlynoB oTMe4aet, 4To BBIJICIICHUE B
CTPYKTYpe OIepamud posieBoi (hyHKIH-
OHAIBHOW TIOICTPYKTYPHI OOecHednBaeT
rIyOoKoe H3ydeHHe TpoOJIeM B3anMo-
JEHCTBHUSI MEXKILy pa3InYHBIMHU JIUIAMH,
NPUHUMAIOUIMMHU y4acTHE B IPOBEIECHUHN
TaKTUYECKOH onepanuu, MOCKOJIbKY Kax-
JI0€ TAKTUYECKOE CPEJICTBO MPH BBIIOJIHE-
HUM (QYHKIMH Peain3yercsl MmyTeM Jei-
CTBUS JIIOJICH, YUaCTBYIOUINX B ONEpallUN
[3, c. 92-96].
OCHOBHBIM YYaCTHHKOM IIpOBEZIe-
HUSI TAaKTHYECKUX OTEpaIyii, UX OpraHu-
3aTOPOM ¥ PYKOBOIUTEIEM BBICTYTIAET
cieoBarenb, Mpokypop. IlosTomy nx
poseBble (DYHKIMH COBIQJAIOT C IeNe-
BBIMH (DYHKIWSIMH TPOBEACHUS CaMHX
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TaKTHYeCKuX onepanuid. Yro Kacaercs
(YHKLUH, BBINONHAEMBIX MHBIMU y4acT-
HUKaMH TaKTHYECKOW OINepanuu, TO OHH
JIOJDKHBI COYeTaTh B ce0e Takue NpH3Ha-
KH, KaK MOJAYMHEHHOCTh U B TO XK€ BpeMs
OTHOCHTEIIbHAs CaMOCTOATeNbHOCTh. C
YUYETOM TIPHUBEJCHHBIX PACCYXkKICHUH Lie-
J1€CO00Pa3HBIMU CYUTAIOTCS MOCTPOEHUE
CTPYKTYpPBl M OpTaHW3aIMsI IPOBEACHUS
TAaKTUYECKOH OIepaluy TaKuM 00pas3oM,
4T0OBI HANOOJIBIIIEE YHCIIO €€ YIACTHUKOB
HaJeIsUI0Ch (PYHKIMSAMU HE TOJBKO IIPO-
BEJICHUS JICHCTBUIL, HO M IPUHATHSA COOT-
BETCTBYIOLIMX PEIICHUH, MPaBUIBHOCTD
KOTOPBIX KOHTPOJIMUPYETCs CIIe0BaTENEM,
a OH Y)X€ HMEeT IPaBO COIIACUTHCS C
MIPEIOKEHHBIM PEIICHUEM MM NPUHATD
nHoe [2, c. 128]. IlosToMy TakTHUeCKue
OTIEepaL XapaKTepU3yIOTCS OpraHn3a-
LIHOHHBIMH OCHOBAaMHU U OTJIMYAIOTCS TEM,
YTO ONOCPENOBAHHBIE CBSA3U MEXKIY pa3-
JIUYHBIME CyOBEKTaMH, BBITOIHSIOMIAMHI
(YHKIMH, KaK TPaBHIIO, CBSI3BIBAIOTCS H
C HEMOCPEACTBEHHBIMH CBA3SAMU MEXKILY
HUMH, TO €CTb, 3TO OpraHU3ALMOHHASA
JIeATEeIbHOCTD YIIOJHOMOUYEHBIX Ha TO Cy-
ObEKTOB 0 OPraHM3alMU U pealu3alun
TaKTUYECKOH OTeparum.

B xpumuHanucTuueckou aHMTEpaTy-
pe obocHOBaHO oOpamaeTcs BHUMAaHUE
Ha OPTaHM3ALHOHHYIO HANpaBIEHHOCTH
TakTH4Ieckux omnepamuii. Tak, A.B. lymos
OTMEYAET, YTO TAKTUYECKUE OIIEPALUN SB-
JSr0TCst (JOPMON OpraHM3aluK pacciieso-
BaHU, a Pa3paboTKa TAKTHYECKUX Olepa-
LM — OJJTHUM M3 BUJIOB OPraHU3aIlMOHHOM
JIeATEIbHOCTH IO PAcCIIe/IOBAHUIO IIpe-
crymieHuid. OpraHu30BaTh JeATeIbHOCTD
10 pacciieIOBaHUI0 MPECTYIUICHUIT 03Ha-
YaeT ONpPEAENuTh e€ 1elib, B YaCTHOCTH,
COBOKYITHOCTh ~TaKTHYECKHX 3a/IaHHMii,
KOTOPbIE HY>KHO PEIIUTh, BHIIBUTH METO-
Ibl U CPEJCTBA JOCTIKCHHS JTOH 1ienu.
Haxonen, opraHu3oBaTh €STEIbHOCTD,
TO €CTb ONPEAENUTD, C KeM HYKHO OyzneT
B3aUMOJICHCTBOBATh U KaK OCYILECTBIIATD
3TO B3auMojeiicTue [2, ¢. 74-87].

B.IO. lllenuteko un B.A. XKypasens
paccMaTpHUBalOT TAaKTHYECKUE ONEpaLHy,
KaK Cpe/ICTBa, KOTOPhIE COYETAIOT B cebe
OpraHM3allMOHHBIE U TAaKTHYECKHE TPHH-
munbl. C TOYKK 3pEHUs YYEHBIX, O] Op-
TaHU3ALHOHHBIMU  CJIEAYeT NOHHUMATh
ONTUMAJIBHOE B3aMMOPACIIOJIOKEHHE U
B3aUMOCBS3b JJIEMEHTOB OIIPE/IEICHHOTO
KOMIUIEKCa, IPOBEIEHNE KOTOPHIX O00y-
CJIOBJIEHO €IIMHON LIENIbI0 U OCYILECTBIIS-
eTcsi B OIPE/ICNICHHBIX YCIOBHAX MeCTa

1 BpPEMCHU. TakTuaeckue TIPUHIOUIIBI

[IpeJlyCMaTpUBalOT BEIOOPOYHOCTD, BapH-
aTUBHOCTh, CUTYaI[MOHHYIO 3aBUCHMOCTD,
11e71eco00pa3HOCTh B MPUMEHEHHH OlIpe-
JIEJICHHBIX CPEJICTB U UX HANPABIEHHOCTh
Ha peIIeHHEe JIOKAJIBHBIX (MPOMEKYTOU-
HBIX) 337124 [13, c. 185-192].

Opraanzanys TaKTHYECKHX Omepa-
LUI TIpU pacciieOBaHUM IMPECTYIUICHUMI
SIBIISIETCS. OTHOCHUTEIHBHO HOBBIM, JIOCTa-
TOYHO TEPCIEKTHUBHBIM BHJOM OpraHH-
3alUM, TPUOOpETaeT BaKHOE 3HAUYCHHE,
MIPEXJIE BCETO, C TOUKH 3PEHUS] ONTHMHU-
3alUM TAKOI0 BHJA JEATENBbHOCTH, OCO-
OEHHO TPH OJHOBPEMEHHOM HPOBEICHUH
Pa3IMuYHBIX IO XapakTepy IeHCTBUH U
MEpONPUATHH, BXOISIINX B CTPYKTYpYy
Takoil omepanuu. Hammuue ompeneneH-
HOM CHCTEMBI CJICACTBEHHBIX U UHBIX JACH-
CTBUH, OOIBIIAS YUCICHHOCTh UX ydacT-
HUKOB, JTalTHOCTh B BBHIOJHEHUH 3aad
MTOPOXKIAIOT TIOTPEOHOCTh YETKOTO Ompe-
JIeJICHHs TIOpsIAKA TIPOBEICHHS KaK BCeil
TaKTHUECKOH ONepanunu, Tak 1 OTAETbHBIX
CIIEAICTBEHHBIX M MHBIX JEHCTBUH, BXOI-
LIMX B CTPYKTypy nocienHei. Bor noue-
My YCIeX ee MpOBEAEHMs 00bA3aTeIbHO
MIpeArnosaraeT Halu4ue MpaBUIILHON Op-
ram3aiuu. B cBa3u ¢ aTM ycnemiHoe
pelIeHNne OTAETIbHBIX TAKTHUECKHUX 3a1ad
IpelyCMaTpuBaeT MoTpeOHOCTD JIeHCTBO-
BaTh Ha MPAKTUKE OTPEICIICHHBIM yIIOps-
JIOYEHHBIM 00pa3oM, T. €. TaKTHYEeCKYyIO
OTIepaINIo HEOOXOMMO MTPABUIIEHO OpTa-
HU30BBIBATh.

OpraHu3aiioHHasl  HaIpaBJIeHHOCTh
TaKTUYECKUX OIepalnnii HaXOIUT CBOE OT-
paskeHUe U B KOOPJMHALUU JESITEIbHOCTH
ClefoBaTels, MPOKypopa U COTPYIHHKOB
OIIEPAaTUBHO-PO3BICKHBIX MOpa3AeIeHUI
U JIpyTUX OPraHoB, KOTOPbIE yYacTBYIOT
B IIPOBEJCHUU TAKTUYECKOI omepanuu u
BBITIOJHSIOT 3aJ[add B COOTBETCTBHU CO
CBOCH KOMIIETCHIIEH U TOCTAaBICHHBIMHU
LeJIIMH B TOCYAeOHOM paccieoBanuy. B
IIPOLIECCEe YTOJIOBHOIO IIPOM3BOACTBA ITa
(YHKIMS TPOSBISACTCS B KOOPIMHAIMH
NIeSITeIBHOCTH CYJIBH, MPOKYpOpa U Jpy-
I'MX YYaCTHHKOB B COOTBETCBUH C KOMIIE-
TEHLMEH U 33/1a4aMH, KOTOpbIE HEOOXOU-
Mo pazpemuts. CriefoBarenb, IPOKypop,
Cyllbsl HE TOJIBKO OPraHHU3YyIOT U PYKOBO-
AT MPOBEJCHUEM TAKTUUECKOH oIepa-
LM, HO ¥ OCYIIECTBIISIIOT KOOPJHHAIHIO
YCHIMH €€ y4JacTHHKOB Ha JOCTHXKCHHE
[IOCTaBJICHHOH 1enu. Peub naer o uetkom
pactpenencHun  OOS3aHHOCTEH  MEXITy
YYaCTHHKAMH TaKTHYECKOH OIeparuy,
ITOCTOSTHHOM KOHTPOJIE 32 UX AEHCTBUSIMHI
U pe3yJbTaTaMH.

CienoBaresibHO, 110 OpraHu3aunuen
TAKTUYECKHX OIEpaluii MOXXHO MOHUMATh
YIOPSIIOYEHHYIO0 COBOKYIHOCTb COIIAcO-
BaHHBIX, B3aUMOCBS3aHHBIX JJIEMCHTOB,

KOMIUIEKCHOE TIPUMEHEHHE KOTOPBIX 00e-
CIICUMBACT BBINOJIHCHHE OMNEPALMH, Kak
exanHoro mernoro. Ilpomecc peamm3aruu
TAKTHUSCKUX OIEpAINH SIBISETCS CaMo-
OpraHu3yIoIeil CHCTEMOH, KOTopasi nMe-
€T WHAWBUAYAJIbHYIO OPraHU3AIMOHHYIO
CTPYKTYPY ¥ CBSI3M MEXAY JJIeMEHTaMH
3TOH CTPYKTyphl. BmecTe ¢ TeM MoOx-
HO OIPEIeNIUTh OCHOBHBIC 3JICMEHTBI
OpraHu3alliM TAKTHMYECKUX Olepanuii,
a VIMEHHO: IUIAaHUPOBAaHUE HX OCYLIECT-
BJIICHHSl C Y4YETOM CIeUU(HKHA TaKTHye-
CKHUX 3aJa4 U CJEACTBEHHBIX CHUTYalHii,
MIOCTIEJOBAaTeIHOCTH, MECTa, BPEMEHH,
Kpyra YYacTHHKOB; oOOecleueHHue pe-
cypcaMu (TEXHHYECKHMH, KaJpPOBBIMH,
HOPMAaTHBHBIMU U JIp.); 0O€CIIeueHus B3a-
MMOJICHCTBUSI B TIPOILIECCE IPOBEACHUS
TaKTHYECKUX Olepanuid B J0CyAeOHOM
paccieJOBaHUM MEXJy ClieoBaTeleM,
[POKYPOPOM, OIIEPAaTUBHBIMH pPaOOTHU-
KaMH, CIIEIMAINCTaMH, SKCIEPTaMH, CO-
TPYAHHKAaMHM KOHTPOJUPYIOIUX U JpYy-
THMMH OpraHaMH, a B IIpoliecce CyaeOHOoro
MPOU3BOJACTBA — OOecreYeHus B3auMO-
JEHCTBUS MEXKIY CyAbeH, IPOKYpOPOM U
JIPYTMMH YYaCTHHKaMH B COOTBETCTBUH
C KOMITeTeHI[EeH M 3ajJadaMi, KOTOpEIe
HEOOXOIMMO PEIINTh IIyTeM peaTn3aliui
TaKTHYeCKOW omepannu. Ha Ham B3nmsig
Takoe TPeJICTaBIeHHEe OTHOCHUTEIHHO Op-
TaHU3AIMOHHOI CYIIHOCTH TaKTHYECKHX
ornepauuii siBIseTcs JOTHYECKUM U 000-
CHOBAHHBIM, TIOCKOJIBKY JIMIIb IIPU yCJIO-
BUSIX HAUIEXKAILEro OpraHU3alMOHHOTO
obecriedeHrss OHU MPHOOPETAIOT 0coboe
3HA4YEHHE JUIS MPAKTUKH PACCICIOBAHHS
(cyneGHOro pacCMOTPEHUSsI), CTAHOBATCS
nproOpeTeHneM crienoBatenel (IpoKy-
POPOB, OTIEPAaTHBHBIX PAOOTHUKOB, Cy/ei)
B HX NPOQECCHOHATBHON IESTeIEHOCTH
[4, c. 206].

B kpuMmHHANMMCTHKE TEPMHH «Opra-
HHU3alMs» OOBIYHO paccMaTpuBaeTcs B
aCleKTe OpraHu3allii  PaccieI0BaHHs
u CcyaeOHOro pa3duparenbcTBa IMPECcTy-
wiennid.  IlpakTtuueckoe  Ha3HaueHUE
OpraHu3alluM 3akKJII04aeTcsi B OIpejie-
JCHUM  ONTHUMAJBHOTO  HAIPABJICHUS
U CcomepXaHusl pacciuenoBaHus  (Cy-
neOHOTO  pa3dmparenbcTBa), ONTHMHU-
3a0MU €ro IeNH, MOOWIM3aluu CHII |
CpPEICTB, CO3aHMU YCIIOBHH, HEOOXo-
JUMBIX Ui ee JocTmkenus [5, c. 90].
OTHOCHTENFHO OpraHW3alid TaKTHYe-
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CKUX OIepaluii, TO ee HeoOXOIUMOCTb
000CHOBBIBAETCSI, IPEXKIE BCETO, OPraHu-
3alMOHHO-(DYHKIMOHAILHBIM Ha3HAYCHU-
€M PTHX TakTHYeckux cpencts. Tak, A.B.
JIy/moB oTMeYaeT, 4To JI00ast TAKTHYECKast
omepanysi BCErAa SIBISETCS COBOKYITHO-
CTBIO JICMCTBUM, BHAOM YEJIOBCUYCCKOM
JIeATETLHOCTH, B TPOLECcce KOTOPOH pe-
IIAIOTCSl pa3HbIE 3a/au, PEeaTU3yIOTCS
cpezncTBa ux paspemeHus. OHa sSBISIETCS
hopmoii, a ee pazpaboTKa — OTHNUM W3 BU-
JIOB OpPTraHU3alMOHHOMN NESTeTBHOCTH T10
paccienoBanuio npectymienuii. Opra-
HU30BaTh TaKylO JEATEILHOCTh — 3HAUUT
OMpPEJeNUTh e¢ [eNb (B YaCTHOCTH, CyM-
My TAaKTHYECKHX 3a[a4, KOTOPbIE HYKHO
PEIINTh), BBISBUTH METOABI M CPEACTBA
€e JOCTIDKCHUS], HAKOHEII, ONPEAEINTb, C
KEeM HY)XHO M HaJ0 B3aMMOJCHCTBOBATH,
1 KaK pPeajn30BaTh ITO B3aNMOJEHCTBHE.
OpraHu3anoHHasT JesITeNEHOCTh CIIEO0-
BaTeJIs, TI0 MHEHHIO YYEHOTO, — 3TO COBO-
KyITHOCTh €T0 JICWCTBHH, HalpaBJICHHBIX
Ha TpaKTHYecKoe oOecreueHne Iporec-
CyaJIbHOTO ~ YNpPaBICHUS  TaKTHYECKOM
onepanueit [2, c. 39-41]. Takas nestens-
HOCTh COCTOUT U3 BOJICBBIX JICUCTBUI, Ha-
[PaBJICHHBIX HA PEANH3ALUI0 U IPOBEPKY
Bepcuil n mmaHoB. OHa OKAa3bIBAETCS B
IByX (opMax — B caMOOpraHu3aluu U
OpraHu3anny JIOACH U KOJJIEKTUBHOTO
penreHust mpodecCHOHATFHON 3aa4H.
OpraHu3aloHHasl AESTeNbHOCTh I10
MIOATOTOBKE W OCYIIECTBICHUIO TaKTHYe-
CKUX OIepanuii UMEeT CIOKHBIHN, JIHa-
MHUYECKHUIl XapaKkTep, KOTOPBIA H3MEeHsIeT-
Cs1 B 3aBUCUMOCTH OT CIIEU(PHKH KaXKIOTO
YTOJIOBHOTO MPOU3BOACTBA. B 0T/IeNbHBIX
Hay4YHbIX IyOIMKAIMAX BBHICKA3bIBAIUCH
paccyXieHuss OTHOCUTEIbHO OpraHu3a-
LUOHHOM NIESITebHOCTHU 110 TPOBEICHHIO
TAaKTHYECKOH OmNepanuy, OCHOBY KOTOPO
COCTABIISIIOT OOIIME TTOAXOABI, MPHHS-
Thle B KPUMHHAIHCTHYECKOH JIOKTPHHE
[3, c. 109-121]. Tak, }O.A. Canamaxa B
COZIep)KaHWE OPTaHHM3ALUKM TAaKTHYECKOH
OTIepaliy BKIIOYaeT HECKOJBKO JTalloB,
a MMEHHO: IUTaHHpPOBaHHE, IOATOTOBKY,
npoBenenue u opopmienue [10, c. 3-12].
B cBoto ouepens B.A. O6pasios B opra-
HU3AIMM TAKTHYECKOW Omepaiuy Bble-
JSIeT TpU cTaguu: 1) moaroroBku (opra-
HU3AIIMH ), KOTOPasi BKIFOYAET PsJl ITAIOB:
a) TIOCTPOCHUE U U3YUEHHE YMCTBEHHOM
MOZETH CUTyallu, KOTOpas CIOXKUIIACH;
0) ompeneneHe 3aaHU ACATEITHHOCTH;
B) IPUHATHE PEIICHHUs 0 HEOOXOAUMOCTH
MIPOBEJICHUS OTIEPALMH M Pa3pabOTKH ee
MIPOTPaMMBI; T) IPHHSTHE MeP T10 obecrie-

YEHHIO NPOTrpaMMbl ONEPALMU B CTAJUU
ee MOJrOTOBKH; 2) peajn3aluy TaKTHye-
ckoif onepanuu (pabouyto 4actp); 3) 3a-
KIIIOUUTENbHYIO [9, ¢. 137-147]. C nawei
TOYKM 3pEHHs] OPTaHM3alUs NPOBEICHUS
TAKTUYECKOW ONepanuy BKIOYACT IeCTh
MOCJIC/IOBATEIbHBIX  B3aUMOCBSI3aHHBIX
9TamnoB: 1) aHaW3 W OIEHKA CJICIACTBEH-
HOU cuTyanuu; 2) IOCTaHOBKA TaKTHUe-
CKOI1 3a/1a4¥ ¥ OTIpeJIeNICHHE eI TaKTH-
YecKoil onepanny; 3) NpUHATHE PEIICHUs
0 IIPOBEIEHUH TAKTHYECKOH oOrepanum;
4) coszgaHue MOJENM TAaKTHYECKOH orie-
palM W HpPOrpaMMbl €€ pealn3alni;
5) mpoBeleHHE TaKTHMYECKOW ONepaiui;
6) OlEHKa TOJXYYEHHBIX pPE3yJbTaToB
[12,c. 190-193].

BoiBomel. Takum o0Opasom, B Te€o-
pUM  KPUMMHAJIHMCTHKU TE€PCICKTHBHBIM
HalpaBJICHUEM HCCIEIOBAHHUS  TaKOTO
(heHOMEHA KaK TaKTHYECKasl OIeparfys
SIBJSIETCSL WCCIIeIOBAaHWE M pa3paboTKa
OpPTraHM3alMOHHBIX OCHOB IIPOBE/ICHHS
9TUX TaKTUYeCKHX cpencts. [Ipu 3tom
1OJ{ OpraHM3allMel IMPOBEACHUS TaKTH-
YECKUX ONepaluid cieayeT HOHUMATh
YIOPSIIOYCHHYI0 COBOKYITHOCTb B3aHMO-
COINIACOBAHHBIX U B3AaHMOCBSI3aHHbIX JCHi-
CTBUiIl MX YYaCHHKOB, HAIlPaBJICHHbBIX Ha
CO3/1aHUE COOTBETCTBYIOLIUX yCIOBUM 110
HOJArOTOBKE M AP(HEKTHBHOM IPOBEICHUN
9TUX KPUMHHAIUCTHYECKUX KOMILJICKCOB.
IIpu 9TOM TaKkTHUYECKHE OTEepaluy 10 Ha-
MPaBJICHUSIM TAaKTHYECKOTO BO3JCHCTBHS
u chepe MpUMEHEHHs B TpOIEcce pac-
CJICJIOBaHUS NPECTYIUIEHUH U cyneOHOro
HPOU3BOJICTBA SBJISIOTCS OPraHU3alUOH-
HO-TAaKTUYECKHMH CPEJICTBAMH, KOTOpPbIE
UCIIONB3YIOTCS IS PELICHUS] OTJCTbHBIX
TAKTUYECKHUX 3a/la4 M BBIIOJHAIOT Opra-
HHU3alMOHHOe HaszHauyeHue. CucremMHoe
HCCIIeJOBAaHUE TIPOOJIEeM OpraHU3aIUH
MPOBEJICHNUS TAKTHYCCKUX OIEpaluii 1aet
BO3MOXKHOCTh HMX paccMaTpHuBaTh, Kak
OpraHM3alMOHHO-TAKTHUECKUE CPEICTBa
ONTUMH3AIMH  YTOJOBHOTO IIPOW3BOJ-
CTBa, UTPAET BAKHYIO POJIb B OTpesele-
HHUHU CYIIHOCTH M COAEPKAHMS TOH KpH-
MHHAJIMCTHYECKOI KaTeropyu, BICTYIAeT
BOKHBIM (DAaKTOPOM 3KOHOMHUHM BpPEMEHH
paccinesioBaHus M CyAeOHOro paccMmo-
Tpenus. [loatomy nanpHelilee Hay4dHOE
WCCIIEZIOBAaHUE JAaHHOW TpoOIeMaTHKU
00yCIIOBIIMBAIOT YCIIEIIHOE MOCTPOCHHUE
U NPUMCHEHUE TaKHX OpPraHU3alMOHHO-
TAKTHYECKUX CPEJICTB  PACCIIETOBAHUS
NPECTYIUICHUH, BIUSHUS HAa UX (HOPMUPO-
BaHHE MMeEET HE TOJBKO TEOPETHUECKOe,
HO W Ba)KHOE IPAKTUYECKOE 3HAYCHHE.
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Yerkoe mpeacraBicHHe 00 OpraHu3ariu-
OHHBIX OCHOBAaX TaKTHYECKHX OIEpaIfii
CIIY>)KUT JallbHEHIIeMy pa3BUTHIO TEOPUH
KPUMHUHAJIUCTUKHU, COBEPUICHCTBOBAHUIO
METOAMYECKUX PEKOMEHJALNN Mo pac-
CJIEI0BAaHUIO MPECTYIUICHUH, peanu3anuu
TAKTUYCCKUX onepaum‘fl U OIITUMH3aAUN
JIOCYIeOHOTO TIPOM3BOJICTBA.
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ITPOBJIEMbBI TEOPUU U ITPAKTUKHA
HOJYYEHUSA 3EMEJIBHOI'O
YYACTKA YHACTHUKAMMA
AHTUTEPPOPUCTHUYECKOWM OIEPAIIUA

FOaus HIMATOBA,
KaHAWAT FOPUIMIECKHUX HayK, TOIEHT KadeIpsl MPaBOBOrO PEryINPOBaHMUS SIKOHOMHUKH
KueBckoro HalmoHaIbsHOI0 SKOHOMUYECKOTO YHUBEpcUTeTa nMeHn Baguma I'eTbMana

Summary

A legal analysis of current legislation of Ukrainte has been done and circle of
individuals who have benefits for free and get immediate acquisition of land has been
defined. The article distinguishes stages of privatization of land by servicemen and
members of other law enforcement agencies which minimize effects of terrorist activities
in Eastern Ukraine. The article analyses procedural issues of obtaining land by persons
who perform tasks to implement anti-terrorist operation. The problems legislation of
Ukraine concerning provision of land to participants of anti-terrorist operation (their
families) and ways of their solution have been found out.

Key words: anti-terror operation, land lot, participants of anti-terror operation,
Government service of Ukraine of geodesy, cartography and cadastre, Law of Ukraine
«On status of veterans of war, guarantee of them social defence».

AHHOTaALMA

IIpoBenen npaBoBOl aHAIN3 HOPM JAEUCTBYIOUIETO 3aKOHOJATENbCTBA YKPAWHbBI U
orpesiesieH Kpyr pU3HUecKuX JIML, KOTOPbIE UMEIOT JIbIOThI OTHOCUTENIBHO O€30ILI1aTHO-
r0 ¥ IIEPBOOYEPEIHOrO TOIYUEHHS 3eMEIIbHBIX YUaCTKOB. BblieseHbl 3Talbl MpUBaTH-
3aIUH 3€METbHBIX YYaCTKOB BOCHHOCIYXKAIIMM W WIEHAM APYTHUX CHIOBBIX CTPYKTYD,
KOTOpble MUHUMH3HPYIOT TOCIEICTBHS TEPPOPHUCTHUECKOH JiesTebHOCTH Ha BocToke
Vipaunsl. [IpoaHanu3upoBaHbl MPOLEILYyPHBIC BOIPOCHI TTOIYUYEHUS 36MEJIbHBIX Y4acT-
KOB JIMIIaMH, KOTOPBIEC BBIMOIHSIOT 33JaHNE TI0 OCYIIECTBICHUIO aHTUTEPPOPHUCTHUE-
CKOUM omepanuu. BeisBieHbl MpoOIeMbl 3aKOHOAATEIbCTBA YKPAWHBI OTHOCHTEIHLHO
IIPEIOCTABIICHHS 36MEJIbHBIX YYaCTKOB yYaCTHUKAM aHTUTEPPOPUCTHUYECKON Olepannu
(unmeHaM uX ceMeil) ¥ MPeATIOKEHBI MyTH OTHOCHTENIFHO UX MPEOJONIEHHSL.

KitroueBble c10Ba: aHTUTEPPOPUCTHYECKAS ONIEPALIHsl, 36MENIbHbIN y4acToOK, y4acT-
HHUKHM aHTUTEPPOPUCTHYECKOH oneparuu, [ocynaperBeHHas ciryxx6a YKpauHbl reoje-
31H, KapTorpaguu U KagacTpa, 3akoH YkpauHsl «O cTaTyce BETEpaHOB BOWHbI, rapaH-
THH MX COL[MAIBHOM 3aIUThD.

]:[ocmﬂomca npodiemsbl. Ceituac
OJHUM M3 IyTe€d IOCyHapCTBEH-
HOH TOZIEPKKN YIaCTHUKOB aHTUTEPPOPH-
CTHUYECKOH orepann (UX ceMei) sIBIeTCst
OecruraTHOE TIPEIOCTABICHUE 3EMEJbHBIX
yuacTkoB. OJJHaKO MEXaHHW3M BBIJEIEHUS
3eMENbHBIX YYacCTKOB TAKUM KaTETrOPHsM
Ipak/iaH, Ha4MHas OT TONy4eHus HHOp-
MaIMK O CBOOOJIHBIX 3€MEJIbHBIX Y4acTKax
1 3aKaH4UBasi TOCYJAPCTBEHHOM perucTpa-
el mpaB COOCTBEHHOCTH HA 3EMEJIbHBIC
YYacTKH{, OTCYTCTIBYeT, YTO OOyCIIOBIICHO
npo0OeMaMu, KOTOPBIC HE yPeryITHpOBaHb
3aKOHOJIaTeIIbCTBOM YKpaUHBL.
AKTyalIbHOCTh TeMbl. B HaydHOIt
JIUTEepaType  BOIPOCHI  IpUOOpeTeHust
rpaKJaHaMH IIpaBa COOCTBEHHOCTH Ha
3eMEJbHBI y4acTOK HEOJHOKpPAaTHO HC-
CIIEIOBAIUCh B TPyJaX TaKHX Y4YEHBIX,
kak K.II. TIleiiueBa, E.A. HBaHOBON,
K.A. Hacrenbka u npyrux. OnqHako uccie-
JIOBAHUE BOMPOCA O MOIYYEHHU 3EMENb-

HBIX YYaCTKOB YYaCTHHKAMH aHTHTEPPO-
pHCTHYECKOi orepanuu (UX cemeii) B 00-
JIACTH HAYKH 3€MEJIbHOTO IIpaBa He MPOBO-
JIJIOCH. YKa3aHHOE BbILIE 00YCJIOBIMBACT
AKTyaJIbHOCTH TAHHOTO MCCIIEIOBAHNSI.
ILleablo HanwcaHWsS CTAaTbH SIBISET-
csl BBISIBIICHHE TPOOIEeM M 00OCHOBAaHHE
MIPEIOKEHUH YCOBEPIIEHCTBOBAHMS 3a-
KOHOJIATEeIbCTBA O IOMYYEHHH 3EeMellb-
HBIX Y4acTKOB BOCHHOCIIY)KAIlUMH, MPH-
HUMAaBIIMMH y4acTHE B aHTHTEPPOPUCTH-
yeckoit onepauuu Ha Boctoke YkpauHsl.
H3noxkeHne 0CHOBHOIO MarepHaJia.
Koucturynuein YkpauHsl 3a7ekiapupoBa-
HO, YTO 3€MJIs IBJISIETCS. OCHOBHBIM HAIIHO-
HaJIbHBIM OOTaTCTBOM, KOTOPOE HAXOJUTCS
ozt oco0oit oxpaHoit rocyaapcersa. IIpaBo
COOCTBEHHOCTH Ha 3eMITIO IIPHOOPETaeTCst
U peanm3yercs TpakIaHaMH, OpHUANYe-
CKHMMH JIMLIAMH ¥ TOCyAapcTBOM [1].
[eticTBytomiee 3aKOHOZAATEJILCTBO
YKpauHbl COIEPKUT OrPAHUYCHHBIH KPYyT



LEGEA SI VIATA

(pU3MYECKUX JIML, UMEIOLIUX JIBIOTHI 110
OecrlaTHOMy W HEpBOOYEPEHOMY Ipa-
BY Ha MOJIy4EeHHE 3€MEeJIFHOTO y4acTka. B
KayecTBe NpHMepa OTMETHM, YTO 3aKOHO-
Jateib rapaHTUpyeT MpaBo OECIIaTHOTOo
MOTy4EHHs 3eMEIIbHOTO YJacTKa, B 4acT-
HOCTH:

1) momomeiM cembsiM (o 35 ier)
YCTaHOBJIEHBI KBOTHI JUISI BHIJICIICHHS 3€-
MEJIBHBIX yYacTKOB ISl MHIWBHIyallb-
HOTO JKWJIMIIHOTO CTpPOUTENbCTBA (4. 2
ct. 10 3akona Ykpaunsl «O coneificTBUH
COLIMAJIbHOMY CTAQHOBJICHHIO M Pa3BUTHIO
MOJIOZICKHU B YKpauHe»);

2) wuHBaNIMAaM C
OIOPHO-/IBUraTeIbHOTO amiapara Ipe/-
YCMOTPEHO  BBIICNICHUE  3EMENIbHBIX
YYacTKOB ISl CTPOHUTENBCTBA Tapakeil
BONM3M MeCTa WX NMPOKUBAHUS B CIIydae
HaJINYsT aBTOMOOHIIS C PyYHBIM yIIpaBIIe-
HueM (4. 5 ct. 30 3akoHa Ykpanusl «O0
OCHOBAax COLMAJIBHON 3alIMIIEHHOCTH
WHBAJINIOB B YKpanHey) [3];

3) mpaBoO Ha MOJYYEHHE 3eMEIbHOTO
yuacTKa JUisi CTPOMTEIIbCTBA XKUIIOT0 JJ0Ma
B HACEJICHHBIX ITYHKTaX, H30pPaHHBIX UMH
JUIS IPOXKUBAHHS, UMEIOT:

1) BoeHHOCTYXKalllie, UMEIOIINE BbI-
CIIyT'y Ha BOCGHHOW ciiyxOe He menee 17
JIeT, KOTOPBIE HYXIAIOTCSA B YIy4IICHUH
SKIJTUIHBIX YCIIOBHH;

2) pomMTENHW W UWIEHBI CeMeH BOCH-
HOCIY>)KaIllnX, MOTHOMINX (YMEPIIHX ) FITH
MIPOTIaBIIAX O€3 BECTH BO BPEMsI ITPOXOK-
JICHNs] BOGHHOH CITy)KOBI;

3) nuia, yBOJICHHBIE C BOCHHOW CITYX-
Obl, KOTOpPBIC CTAJIM WHBAJINIAMU BO Bpe-
Ml TIPOXOJK/ICHUSI BOGHHOHU CIIyOblI (11. 6
cT. 12 3akona Ykpaunsl «O couuanbHON
U [PABOBO# 3all[MTe BOCHHOCIYKALINX U
YJIEHOB UX ceMeit») [4].

Kpome Toro, nefcTByIOmUM 3aKOHO-
JIaTeIbCTBOM  YKPaWHBI NPEIYCMOTPEHO
YeTKOE yKa3aHWe Ha MOTyYeHHE 3eMelb-
HOTO yJacTKa B IIepByIO odepens U Oec-
TUTaTHO TaKUM KaTE€rOpHSIM Tpak/IaH:

1) BeTepanam Tpyna, KOTOpPBIE MMe-
0T TI€PBOOYEPEZIHOE IIPaBO HA OTBOJ
3€MEJIbHbIX YYaCTKOB [UIsl MHAMBUAYAIIb-
HOTO MJIMIIHOTO CTPOMUTENILCTBA, Ca/l0-
BOJICTBA U OropoaHuyectsa (. 7. 7 3ako-
Ha YkpauHbl «O0 OCHOBHBIX MPUHIUIIAX
COLIMAJILHOM 3alUTHI BETEPAHOB TpyJa 1
JPYyTUX TPaKAaH MPEKIOHHOTO BO3pacTa
B Ykpaune») [5];

2) mepBOOYEpPENHOE TPABO Ha OT-
BOJ 3€MENIbHBIX YYaCTKOB JUISi WHAWBU-

3a00JIEBAHUSIMHU

AYAJIbHOI'O JKHUJIHIIHOI'O CTPOUTCIILCTBA,
CaZloBOZCTBA U OropoOAHHYECCTBA MPEAYC-

MOTPEHO JUISl: YYaCTHUKOB OOEBBIX Jeii-
CTBHUI{; YYaCTHHKOB BOIHBI; WHBAJIUJIOB
BOWHBI; ceMeil MOruOIINX BOCHHOCTYKa-
mwx (m. 14 cr. 12, o 18 et 13 w n. 15
cT. 15 3akona Ykpauns! «O craryce Bete-
PaHOB BOHHBI, TAPAHTUU MX COLUAIBHOKN
3ammTh) [S].

B cBs3BM ¢ MOCTOSHHBIMH YTpO3aMH
BO3HHKHOBEHUSI TEPPOPHCTHUECKUX aK-
TOB ¥ aHHEKCHH YaCTH TEPPUTOPUH YKpa-
WHBI YYaCTHUKH aHTUTEPPOPHCTHUYECKOH
olepaluy TAKKe HYXKIAIOTCS B COLUAIb-
HOH 3aIiuTe, B YaCTHOCTH, YTO KacaeTcs
MEePBOOYEPETHOTO MOIYYEHHS 3eMETbHBIX
YUYaCTKOB.

B cootBercTBUM ¢ 3akOHOM YKpauHbI
«O 0opbde ¢ TeppOPU3MOM» aHTUTEPPO-
pHCTHYECKAsl ONEepaIsi — 3TO KOMIUIEKC
CKOOPJIUHHPOBAHHBIX CHEIHATbHBIX
MEpOTPUATHI, HANpaBICHHBIX Ha TIpen-
YIpeXaeHue, IpeIoTBpaIleHe 1 rmpece-
YeHHE TePPOPUCTUUECKOI 1eSTeTBHOCTH,
OCBOOOJK/ICHHE 3aJI0KHUKOB, obecrieue-
HHe 0e30IacHOCTH HaceleHus, o0e3Bpe-
JKMBaHUS TEPPOPHUCTOB, MHHHMH3ALHUIO
MOCJIC/ICTBUH  TEPPOPUCTUUECKON  Jiesi-
TEJILHOCTH [6].

YuuteiBas JeicTByIOIIEE 3aKOHOAA-
TEJBCTBO YKpPAUHBI, OTMETUM, YTO y4acT-
Hukamu ATO sBisroTCs:

1) BoeHHOCITyXamwe (pPe3epBUCTEL,
BOCHHOOOs3aHHBIE), paboTHUKH Boopy-
skeHHBIX Cun Ykpaunsl, HarmonamsHOM
rBapauu  Ykpaunsl, CiyxObl Oe3omnac-
HocTH Yipaunbl, Ciry>kObI BHEITHEH pas-
BeAKU YKpauHbl, JlOpOXKHO-IIATPYIbHOMN
CITy)KOBI;

2) nuua pAaoBOrO, Ha4albCTBYHOIIE-
ro COCTaBa, BOCHHOCIYXalue, pador-
HUKH MHUHHUCTEPCTBA BHYTPEHHUX JIel,
VopaBneHus TOCyJapCTBEHHOM OXpaHbI
Vkpaunsl, locymapcTBeHHOH  Ciry>KOBI
CHEeIHAIBFHON CBS3M U 3aIUTHI HHPOPMa-
UM YKpauHbl APYTHX, 00pa30BaHHBIX B
COOTBETCTBUH C 3aKOHAMHU YKpawWHBI, BO-
WHCKHX (pOpMHUPOBaHHI;

3) paOOTHUKH TPEANIPUATHH, yUpex-
JICHUH, OpraHu3alii, KOTOpbIE IpHBIIE-
KaJIUCh U NIPUHUMAJIH HENOCPEACTBEHHOE
yuyacTHe B OIepaluu B pailioHax ee Mpo-
BEJICHUS B TOPSJIKE, YCTAHOBJICHHOM 3a-
KOHOJIaTE€JIbCTBOM YKpPAuHBI.

Ilepeuncnennsie nuua
Y4aCTHHUKAMH  AQHTHTEPPOPUCTUUECKOI
olepanuu IMpH YCIOBUH, €CIM OHH 3a-
WA HE3aBUCHUMOCTh, CYBEPEHUTET
U TePPUTOPHATBHYIO IEITOCTHOCTh YKpa-
WHBl U TPUHUMAIN HEIOCPEICTBEHHOE
ydactie, oOecreynBalii TPOBEJCHHE U

SABIAIOTCA
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HaXO[MWJINCh HENOCPEACTBCHHO B paiio-
Hax MpoBeJIeHus Takoi omnepauuu. Ta-
kuM obOpasoM, I[IpesumeHT VYkpausl,
MOANUCAB COOTBETCTBYIOLME H3MCHEHHS
k 3akoHy Ykpausbsl «O cTaryce BeTepa-
HOB BOWHBI, FAPAHTHH MX COLUAIBHOTO
craryca», npuHsaTele BepxoBHoil Panoit
VYkpaunnasr 01.07.2014 roma, mpemocta-
BHJI CTATyC yYaCTHHKA O0EBBIX AEHCTBUI
BCEM BOGHHOCITYXKAIIUM, a TaKKe dHie-
HaM JIDYTHX CHJIOBBIX CTPYKTYp, KOTO-
pble IPUHUMAIOT Y4acTHE B OIIEpaIlMy Ha
Bocrtoke Ykpaunst [5].

CoupanpHas MHHLIHATHBA O BbLEle-
HUM 3€MEIIbHBIX YYaCTKOB YYaCTHHKaM
ATO (wieHaM HX ceMeii) B CIIOKHOE st
CTpaHbl BpeMs IpHoOperta pe30HaHC, Be/lb
B OOBIYHBIX YCIOBHSX PSIIOBOMY Ipak/ia-
HHUHY TPYJIHO peajn30BaTh CBOE IIPaBO Ha
OecCIUTaTHYI0 TPUBATH3ALNIO 3€MEJIEHBIX
ydacTkoB. [loaToOMy BBIZETICHHE 3eMelb-
HBIX YYaCTKOB TaKHM KaTCrOpUsIM IpaK-
JIaH MOXKHO CYMTAaTh OJIHHM W3 BHJIOB TO-
CYAapCTBEHHOMN TOJICPIKKH.

B cBs3u ¢ nepBoouepeHbIM obecrie-
YEHHEM 3eMEJbHBIMHM Y4acTKaMH ydacT-
uukoB ATO (wieHOB WX cemeil) BOEH-
HOCJIy)Kalllie MMEIOT TPaBo MPpUOOpecTH
B COOCTBEHHOCTb 3€MEJBHBIH Y4acTOK
B IOpSJIKE, ONPEICICHHOM 3eMeIbHBIM
xozexkcoM Yikpaunsl (nanee — 3KY) u 3a-
KOHOM YkpauHbl «O cTaryce BEeTEpaHOB
BOWHBI, TaPAaHTHH MX COLMAJIBHON 3alllu-
e [2; 5].

B coorBerctBHM co crarbeir 12
(mynkr 14) 3axona Ykpauns! «O cratyce
BETEPAaHOB BOMHBI, FAPAHTUH MX COLUAIIb-
HOM 3alIUTBD) yYaCTHUKAM OOEBBIX JeH-
CTBUIl IPEJOCTABIISAIOTCS, CPEH TIPOUHX,
CIIIYIOIME JIBIOTBL: IEPBOOYEPEIHOE
OTBE/ICHHE 3€MEJIbHBIX YYaCTKOB JUIsl WH-
JMBU/IyaJIbHOTO YKHJIMIHOTO CTPOUTEIIb-
CTBa, CAaJ0BOJCTBA M OTOPOJHUYCCTBA.
OpnHaKo, MO CMBICITY HOPMBI CTIEIIATIBHO-
TO 3aKOHa — CT. 36 3eMenbHOro KojeKkca
Vkpannsl (manee — 3K Vkpaunsr), 3e-
MeJbHBIE YYaCTKH JUIS OTOPOAHUYECTBA
MOT'YT HPEJOCTABIATHCS B ApPEHIY IpaK-
JJaHaM WJIM MX OObEAMHEHUSM U3 3eMeJb
TOCYJapCTBEHHOW WM KOMMYHAJIBHOM
coOcTBeHHOCTH [2].

IlosTOMYy OTMETHM, YTO YYacCTHHK
00eBBIX JCUCTBHUU (WIEHBI €r0 CEeMbH)
HE BIIpaBe MPUOOPECTH B COOCTBEHHOCTH
3eMEJIbHBII  y4aCTOK JJIsi OrOpOJHHYC-
CTBa, a TOJIBKO B apeHAy. Takum obpaszom,
BO3HHKAET HEOOXOIMMOCTh YCTPaHHTH
KOJUTU3UIO 3aKOHO/ATeIbhCTBA, a TaKKe
JIOTIOTHUTH 3aKOHBI YKpanHbl «O cTaryce
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BETEPAHOB BOHHBI, FAPAHTUH MX COLIUAIIb-
HOM 3ammTh» U «O0 OCHOBHBIX IIPHH-
LUNAaX COLMAIBHOW 3alMThl BETCPAHOB
TpyZla M JIPYrMX TPakAaH MPEKIOHHOIO
Bo3pacTa B YKpauHe» IOJOKECHHAMH O
NIePBOOUYEPETHOM MPABE Ha OTBOJ, 3eMEIIb-
HBIX YYaCTKOB U1l HHIMBHUJIYaJIHOTO KH-
JIUIIHOTO CTPOUTENHCTBA, CAJ0BOJCTBA,
JITYHOTO KPECTHSIHCKOTO XO3HCTBA U MH-
JTUBHIYaJIFHOTO JIaYHOTO CTPOHUTEIHCTBA
BOCHHOCITY)KaIINM.

B coorBerctBunm co cr. 121 3K
VYKpauHbl BOCHHOCITYKalye (WICHbI UX
ceMeil) MMEIOT MpaBO Ha OeCIUIaTHYIO
nepenadyy MM, B YACTHOCTH, 3€MEJIbHBIX
YYaCTKOB H3 3€Mellb T'OCYJapCTBEHHOM
WIA KOMMYHAQJIBHOH COOCTBEHHOCTH B
TaKUX pazMmepax:

— JUTS BEZICHUSI JINYHOTO KPECThSHCKO-
r0 X03s1iicTBa — He Oonee 2,0 rexrapa;

— JUTS BEIGHUSI CaJJ0BOJCTBA — He 00-
nee 0,12 rexrapa;

— JUISL CTPOUTENBCTBA U OOCITy)KUBa-
HUSL JKWJIOTO JI0OMa, XO3SIMCTBEHHBIX 3/1a-
HUIl 1 coOpyXKeHuil (puycaneOHbli y4a-
cToK) B cenmax — He Oonee 0,25 rekrapa,
B mocenkax — He Oonee 0,15 rexrapa, B
ropojax — He 6onee 0,10 rexrapa;

— Ui WHIUBUAYAIbHOTO Ja4HOTO
crpoutenscTBa — He 6onee 0,10 rexrapa.

Y. 4 ct. 116 3K Ykpaussl ycTaHoBiIe-
HO, YTO TIepefada 3eMeNbHBIX YJacTKOB
OecrmaTHO B COOCTBEHHOCTH TI'paxIaH
B Ipeesiax HOPM, OIPENESNICHHBIX 3TUM
Kozmekcom, mpom3BOANTCS OMUH pa3 IIo
Ka)XIOMY BHJY MCIIOIb30BaHHA. TO €CTb,
€CIIM IPXAaHUHY paHee ObUI epesiaH 3e-
MEJIbHBII Y4acTOK B COOCTBEHHOCTb IS
OIIPE/ICJICHHBIX 1IeJIeil B MEHbIIIEM pa3Me-
pe, 4eM 3TO IpeIyCMOTPEHO 3eMeIbHBIM
KOZIEKCOM YKpauHbI, TO Mepeaaya emie
YaCTH 36MENILHOTO YJacTKa (yBeITHUCHHE)
JUISL TaKUX JK€ 1esield JEHCTBYIOIUM 3€-
MEJIBHBIM 3aKOHOJATENLCTBOM HE Tpen-
YCMOTpEHa.

OJHaKo, COMIacHO YacTh 6 crartbu 5
3akoHa YkpauHbl «O JIMUHOM KPECTbsH-
CKOM XO3SIHCTBE», IpaxJaHe YKpauHbl,
KOTOpBIE pEaIM30BaJd CBOE IPAaBO Ha
OecCIIaTHyI0 MPUBATU3AIMIO 3€MEJIBLHOTO
y4acTKa JUIsl BeCHUs JIMYHOTO OCOOHO-
ro X0351icTBa B pazmepe meHee 2,0 rekra-
pa, IMEIOT MPaBO Ha YBEJIMYCHUE Y4acTKa
B Hpeaeiax HOpM, YCTaHOBIICHHBIX CTa-
The# 121 3emenbHOTO KOAEKCca YKpanHbl,
JUTSL BEJICHHS JIMIHOTO KPECTHSIHCKOTO XO-
3siicTBa.

Takum oOpasom, JMIa, HNPUHUMAB-
M€ yJacTHe B aHTHUTEPPOPHCTHUECKOI

ornepanuu (WICHbI UX ceMei ), KOTOpbIE He
peasu30Bau JI0 CHX MOpP CBOE NPaBO Ha
OecIUIaTHYI0 MPUBATH3ALMIO 3€MEJIbHBIX
y4YacTKOB, MMEIOT BO3MOXKHOCTH OCYIIe-
CTBHTB 3TO B OPSIKE, IPELYCMOTPEHHOM
JIEHCTBYIOIINM  3€MEJIBHBIM  3aKOHOMA-
TEIBCTBOM.

IpenocraBienue GU3MUSCKUM JTUIIAM
3eMeNIbHBIX YYaCTKOB B COOCTBEHHOCTH
IyTeM TPUBATH3ALUN OCYIIECTBISICTCS
B mopszake, ompezaeneHHoMm cr. 118 3K
VKpauHBl ¥ IIPELyCMaTpHBAET CIELyo-
LIME FTaIbL:

1. ITonaua 3asiBieHus (XomaTalucTpa).

2. Ilonyuenue pa3pelnieHus Ha pa3pa-
OOTKy JIOKyMEHTAallMH 110 3EMJICYCTpO¥-
CTBY.

3. Paspaborka, cornacoBaHue U yT-
BEpJK/ICHUE JOKYMEHTAllUU IO 3eMIIey-
CTPOMCTBY.

4. TocynapcTBeHHAsI perUCTpanys 3e-
MEJIFHOTO y4JacTKa.

5. TocynmapcTBeHHass perucTpanus
mpaBa COOCTBEHHOCTH Ha 3€MENbHbIN
y4dacTok [2].

VYuuThiBas CUTYalMIo 10 MPEA0CTaB-
JICHUIO 3€MEJIbHBIX YYaCTKOB Y4aCTHHKAM
ATO, oTMeTHM, YTO HE BCE JKEJIAIOIUe
MOTYT CBOOOMHO mpHOOpecTH B COO-
CTBEHHOCTh 3€MEJbHBIM YYacTOK, BEIb
CYIIECTBYET JOCTAaTOYHO MHOTO ITpodiem,
TpeOyIOImIX 3aKOHOATEIFHOTO PEIICHHSI.
Taxum 06pazoM, OCHOBHBIMH TIpOOIEeMa-
MH, C KOTOPBIMH CTaJKHBAIOTCS OOMIIBI
NP TIOJTYYEHUH 3EMENbHBIX YYacTKOB
SIBJIAIOTCA:

1. He mpoBeneHa mnonHasi MHBEHTa-
pH3aIys 3eMJIM B MIpe/iesiaX HACEIEHHBIX
IYHKTOB M 3a uX npexpenamu. CoracHo
cT. 35 3Y «O 3emneycTpoiicTBe» MpOBe-
JIeHHe paboT M0 MHBEHTAPHU3AIMHU 3eMelTh
SIBIISIETCS] HEOOXOMMOIT Mepoil Ha My TH K
9 }EKTUBHOMY HCIIONB30BAaHUIO M pac-
MOPSDKEHNIO  3€MENBHBIMHA  PECypCaMu,
KOTOPBIE COOTBETCTBYIOT COBPEMEHHBIM
TpeboBaHusIM. To ecTh, BOSHHKAET HEOO-
XOJMIMOCTD BBISIBUTB 3€MEINIbHBIE YUaCTKH,
UCIIOJIb3yeMble HEPAIlMOHAIBHO, & TaKKe
T€, KOTOpble MCHOJNIB3YIOTCS Oe3 odopM-
JICHUsI COOTBETCTBYIOIIUX MPaB Ha 3€MJIIO
U MOTYT OBITh TIepeJaHbl Oe3BO3ME3THO
B COOCTBEHHOCTh  BOCHHOCIY’KAl[HM.
MbI cuuTaeM HEOOXOIMMBIM yYCTAaHOBUTD
YeTKHH CpPOK IPOBEAEHHS IPOLEIYpHI,
Kacaroleiics WHBCHTAPHU3AIUH  3EMIIH
TOCYJapCTBEHHOH M KOMMYHaJIBHOH cO0-
CTBEHHOCTH, a TaKXe MPEAyCMOTPETh OT-
BETCTBEHHOCTb 32 €€ HEHCIIOIHEHHE FIII
HEeHaJUIe)Xalllee HCIOIHEHNE, BeIb OTCYT-

CTBHE TAaKOW MHBEHTApHU3aLUH JIeNIaeT He-
BO3MOXKHBIM TOJTy4eHHE HH(OPMALIUH 110
3eMesbHbIM yyacTkaM yyacTHukam ATO.

2. OTCyTCTBYET €IUHBII PEECTp ydact-
HHUKOB aHTHTEPPOPUCTHYECKON OIeparyy,
KOTOpBIN cozepikai Obl MH(MOpPMALHUIO O
CJIETYIOIINX KATErOPHSIX JIUIL:

a) yqactauku ATO;

0) BOEGHHOCITyXaIne-HHBATUIB! 1—3
TPYHITBI, KOTOPbIE TOCTPAaid BO BPEMst
MIPOBE/ICHNST aHTUTEPPOPUCTHUECKON OITe-
paiuy;

B) CEMbH IOTUOIINX BO BpeMs IPOBe-
JICHUs] aHTUTEPPOPUCTHYECKOI Omeparuu
BOGHHOCIY)KAlMX (JAaHHYIO KaTeropHio
JIML, HEOOXOJJUMO O0ECIICYNTh 3EMEJIbHBI-
MH Y4acTKaMH B TIEPBYIO OYEPE/Ib).

Kpome TorO, CcumraeM HEOOXOAMMBIM
CO3[aTh PEEeCTp YYaCTHUKOB AHTUTEPPO-
PUCTHUECKON OTlepaluu, ColepKaivii uH-
(hopManyio 0 KOMMYECTBE IOCTYITHBIINX
3asBIICHHUH, U PEEeCTp TeX JIHI, KOTOPBIM
OTKa3aHO B ITOJyYEHHUH yIacTKa M0 KaXK0-
MY PETrHOHY.

3. B cBsI3U ¢ OTCYTCTBHEM 3JIEKTPOH-
HOM T0fa4M JJOKYMEHTOB HA MOJIyYeHHUE
3eMeNIbHOTO  ydacTka, ydacTHuku ATO
(uieHbl MX ceMel) He Bcerna MOryT BOC-
MOJIb30BaThCsl CBOMM IpaBoM. Kak moka-
3bIBACT MPAKTHKA, OPraHbl MCIIOJIHHUTEb-
HOHM BJTaCTH M MECTHOTO CaMOYTPaBICHUS
OOSI3BIBAIOT  BOGHHOCITY)KAIIMX  ITOJATh
JIOKyMEHTBI JINYHO WM 4epe3 IpeacTa-
BUTENEH MO (HOTapualbHO 3aBEPEHHOM
JIOBEPEHHOCTH), YTO B JIAHHBIX YCIIOBHSIX
HEBO3MOXHO.

4. Cnenyromas mnpoOiieMa BO3HHKAET
C TIOATBEPXKIECHHEM CTaryca Y4acTHHKA
0O€BBIX JEUCTBUI. B BBIZaHHBIX IOKY-
MEHTaX 4acTO HE YKa3bIBACTCS, YTO JILIO
HAXOIWJIOCh B 30HE INPOBECHHS JTAHHOW
oTepanuy, a yKa3plBaeTCs MECTO JHCIIOKa-
in. HaGmromatorest Taxoke 3HaYNTENBHBIE
37I0yHOTPEOICHHs CTaTyCOM yJacTHHKA
aHTUTEppOpUCTHYECKO omepannu. Ha-
npumep, 6onee 300 obpaieHuid o moiy-
YEHUH 3€MEeTbHOTO y4acTKa MOCTYIIHIIO OT
PabOTHUKOB TIPOKYPATYPbI, KOTOPbIE ObUIH
B 30He ATO ToibKO BO BpeMsi KOMaHAU-
poBkH [8].

5. JlelicTByrolee 3aKOHOAATEIHCTBO
VKpauHbl HE YCTaHABIUBACT TEPPHTO-
PHAIIBHBIX OIPaHMYEHUI M0 pean3aluu
TpakJAaHAMHU CBOEro IpaBa Ha Oecruiar-
HYIO ITPUBATH3AIMIO 36MEIbHBIX YIACTKOB.
Koncturyruss  YkpauwHsl 3ampemniaeT Jio-
Oyr0 cerperamuo, OIHAKO BOEGHHOCITYKa-
II1€ MOTYT TIOJyYUTh 3€MENIbHBIA YIacTOK
TOJIEKO TI0 MECTY PETHCTPallH MPOKUBA-
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Hus [ 1]. B kauecTBe mpumepa MOXKHO oIpe-
nenuTh OJBIIAHCKUN CETbCOBET, KOTOPBII
OTKAa3aJ1 «4y’KHM» BOGHHOCTy amuMm. [To-
9TOMY BO3HMKAET BOIPOC: KAK IOJY4YUTh
3eMenbHBIN ydacTok yuacTHukam ATO,
KOTOpBIE SIBIISIOTCS MepeceneHnaMu?

6. Kak moka3bIBaeT MPaKTHKA, BOCH-
HOCITy)XaIlllUM OTKa3bIBAIOT B IIEPBOOYE-
PEIHOM TIpaBe Ha IOJydYeHHEe 3eMeNIbHOTO
ydJacTka, apryMEHTHpPys O9TO HEXBaTKOH
3eMJIM WM ee OTCyTcTBHeM. Hampumep,
B 3rypoBckoM paiioHe KueBckoii o6ma-
CTH OTCYTCTBYIOT 3€MEJIbHBIC YYaCTKH
JUISL BOGHHOCITY XKAIIUX, noTomy 4to 70 ra
3eMJIM, KOTOpbIE ObUIM 3ape3epBHPOBAHBI
Ul YYaCTHUKOB OOEBBIX JEUCTBHUIA, T0O-
CyAapcTBO, B JHIE [71aBHOTO ympaBlieHus
Toc3emarentcrBa B KueBckoit obOmactw,
nepesana Juisi BeAeHUsT (epMepeKoro Xo-
3stiicTBa [9]. OTcrona creyer, 9To OpraHbl
MECTHOTO CaMOYIIPABICHUS JIMIIEHBI BO3-
MOXHOCTH 3()(PeKTUBHO IUIAHUPOBATH HC-
TIOJTE30BAaHNE TEPPUTOPHH.

YacTo 3eMesbHbIE YUaCTKH, KOTOpbIE
[peJylaraloT BOCHHOCIYXKAIIUM, HE MpH-
TOIHBI JUIS BO3ZENBIBAHUS (HArpumep,
YYaCTHUKY aHTHTEPPOPUCTUYECKON oOrle-
pauuu okoso cena Typus HpeJoCTaBUIIN
3eMeJIbHBIIl y4acTOK, Ha KOTOPOM ObLIH
pacmonIoKeHbI XUMHUYIeckne ckiaabl). Ha-
OmrofaeTcsl TakXkKe M «JIBOWHAs Iepena-
9a» 3eMENIFHOTO YJacTKa OJHOBPEMEHHO
nByM ydactHukam ATO. Hanpumep, npo-
Kyparypoii ropoxa KupoBorpanx 3aperu-
CTPUPOBAHO YTOJIOBHOE IIPOW3BOJICTBO
no (akTy «IBOWHOI» mepenauyn IOK-
HOCTHBIMM JMIIaMH [J1aBHOTO Yyrpasiie-
Hus ['oczemarentcTBa B KupoBorpaackoit
00JIaCTH OTHOTO M TOTO K€ 3€MEIBHOTO
yyacTKa B YaCTHYIO COOCTBEHHOCTh JIBYM
yaactHukam ATO [10].

VYauTeIBasi BRIIIEU3IIOKEHHOE, CIIELy-
€T OTMETHUTb, YTO CYIIECTBYIOT TOpOJa, B
mpesieniax TeppUTOPHM KOTOPBIX OTCYT-
CTBYIOT TEPPUTOPUH TIEPCIEKTHBHOMN K-
no#t (ycaneOHoi) 3actpoiiku. Hanpumep,
B CBSI3U C Takoil mpoOnemoii B ropoze 3a-
MOPO’KbE TOKa HEBO3MOKHO BBIIIOJIHUTH
TpeboBanus 1. 14 c1. 12 3akoHa YKpauHbl
«O craryce BEeTEpaHOB BOIHBI, TapaHTUH
UX COLMANbHOM 3alIUTBD) M IPENOCTaB-
JICHHSI 3€MENIbHBIX YYaCTKOB YYacCTHHUKAM
ATO [5]. B takoMm cirydqae BO3HHMKAeT He-
00XOIMMOCTB B M3MEHEHNH [ eHepabHOro
IUTaHA JUT TaKUX TOPOJIOB B CBSI3U C BO3-
MOXKHOCTBIO OOECIIeIEeHHS 3eMETbHBIMI
ydacTKaMy BOEHHOCITY)KaIINX.

C 1 suBapst 2015 rona BBezieH1E MOpa-
TOPHSI Ha CTPOUTEIBCTBO YCIOKHMIO BBI-

JieJIeHne HOBBIX y4acTkoB B Kuese noy 3a-
CTPOWKY (OpraHaM MECTHOH BIIACTH 3aIipe-
IIAeTCs NepeaaBaTh 3eMJIIO 101 3aCTPOHKY
IpH OTCYTCTBHUM JETaJbHOIO IUIaHA 3TOU
tepputopun). Eciu mpuHMMare BO BHHU-
Mmanue ropox Kues, To B HeM OTCYyTCTBYeT
LEIIOCTHBIN TIaH, KOTOPBIN OBl OXBAThIBAJ
BECH TOPO]I, @ IEUCTBYIOT JINIIB IIAHEI OT-
JIETTBHBIX YYacTKOB (B CTOJHUIIE TaKWe TIIa-
HbI pa3paboTaHbl TOIbKO Ui 10 Tepputo-
pHH, 9TO COCTABIISET JIUIIB 2% OT 3eMEITh).
TTosToMy BO3HHMKaeT NOTPEOHOCTH B TPHU-
BJICYCHUH JIOTIOJIHUTEIIBHBIX CPEJCTB JUIs
Pa3pabOTKH M1aHa TEPPUTOPHUIL CrienaIb-
HO TIOJ1 3aCTPOIKY A5 yuacTHUKOB ATO.

[IpoananusupoBaB AeHCTByIOLIEE 3a-
KOHOZIATENbCTBO YKpPauHbl B OTHOIICHUM
NPEIOCTABICHHUS 3€MENBHBIX yYaCTKOB
BOCHHOCIY’KAII[M, KOTOpBIE 3alHUIIAIOT
TEPPUTOPHATBHYIO IIETIOCTHOCTh YKPanHbI
Ha €€ BOCTOYHBIX pyOexkax, MBI TPHIILIH
K BBIBOZY, YTO CYIIECTBYET HACTOSTEIIb-
Hass HEOOXOAMMOCTh B NPUHATHHA HOpPMa-
THBHO-IIPABOBOTO aKTa I10 OIPEIEICHHUIO
NPaBOBOIO0 MEXaHW3Ma COLMAIBHOIO 00e-
crieueHust yuactTHukoB ATO, B ToM uucie
1 o0ecreyeHne 3eMeIbHbIMU Y4acTKaMu.

AKXTUBHOE pa3BUTHE HH(OPMALHOH-
HO-KOMMYHHUKAIIMOHHBIX TEXHOJIOTHH BO
BCcex cepax KHU3HEACITSIbHOCTH MO0YK-
JaeT K BHEJPCHUIO TaKWX TEXHOJOTHH U
B 3€MeJbHBIC OTHOIICHHS, BEAb BEJCHHUE
JJIEKTPOHHON KOMMYHHKAIMN (DJIEKTPOH-
HOHM TI07]a9M JIOKyMEHTOB) IO3BOJIUT MHU-
HUMHU3UPOBATh BpEeMs JUIS  TONyYEHHS
3eMeNbHOr0 y4actka ydactHukam ATO, a
TaKKe YIy4IIUTh Ka4eCTBO paboThl opra-
HOB BJIACTH M MECTHOTO CAMOYTIPABJICHHMSI.

Celfyac MeCTHbIE OpraHbl BIAacCTH M
3eMJICYCTPOUTEIIbHBIC ~ OPraHU3alUK 110
COOCTBEHHOM MHHIIATHBE OepyT Ha cedst
pacxozibl Ha pa3padOTKy MPOEKTOB 3eMJIe-
YCTpOICTBa Ui BOEHHbIX. B wacTHOCTH,
pemienneM ceccun J{HETIPONETPOBCKOTO
00JIaCTHOTO COBETa HA M3TOTOBJICHHE TIPO-
€KTOB 3eMJICYCTPOWCTBA Ul YYaCTHUKOB
ATO W 4ICHOB ceMel MOrHOIIMX BOMHOB
npeaycMoTpeHo Bblaenenue 1 260 000
rpuBed [8]. IlosTomy MBI cuuTaem, 4TO
BO3HHMKAaeT HEOOXOIMUMOCTH JIOTIOJNHUTH
3akoH Ykpaunbel «O 3eMIICyCTPOUCTBE»
MoJoKeHneM o OecruiaTHOM pa3pabor-
K€ 3EeMJICYCTPOUTENILHON JIOKYMEHTAaLUK
yaactaukam ATO.

B coorBerctBum ¢ 3akoHOM YKpawmHbI
«O TOCYmapCTBEHHON pPETHCTpaIMi TIpaB
Ha HEJBIDKMIMOE MMYIIECTBO M UX OTSIO-
IIEHHUI» perucTpanys npaBa cOOCTBEHHO-
CTH Ha HOBBII 3eMENbHBIN YJ4acTOK SIBIISI-
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eTCsl IUIATHOW NPOLEypOii, B YaCTHOCTH,
Iu1aTa 3a npeocTapieHne nHGopMaIuu 13
peectpa B )opMe BBIIIMCKU YCTAHOBIICHA B
pasmepe 120 rpH, KpoMe TOro, yruiauuBa-
eTcsl aIMUHHUCTPATUBHBINA cOOp B pazmepe
(121,80 rpH.). MBI cunTaem, 4TO BO3HHKA-
€T HeOOXOAUMOCTD JIOMONHUTE 4. 2 CT. 29
JTAHHOTO 3aKOHa YKPaWHBI TTOJIOKECHUCM,
coracHo koTopoMy yuacTHHkH ATO oc-
BOOOXKIAIOTCS OT YIUIATHI AIMUHHUCTPATHB-
HOTrO cOOpa M IUIaTHl 3a MPEIOCTaBICHNE
BBIMMCKM M3 [0CYyaapCTBEHHOro peecrtpa
IIpaB Ha HEJJBIYKUMOE UMYIIECTBO.

Taroke emie OJHMM HOBILECTBOM 3a-
KOHOJIaTeJIbCTBA SIBJIAETCS [TOCTAHOBJICHUE
Kabunera MununctpoB Yipauntsl ot 8 arpe-
11 2015 Ne 190 «O mpenocraBiaeHIH yCIyT
B cepe TrocyqapCTBEHHOH perucTparyu
MpaB Ha HEABIKIMOE HMMYIIECTBO M HX
oOpeMeHeHHH B COKpAIIeHHBIE CPOKI». B
COOTBETCTBHH C STHM HOPMATHBHO-TIPABO-
BBIM aKTOM, TOCYIApCTBEHHAsl DPErHCTpa-
sl TIpaB Ha HEIBIDKMMOE MMYIIECTBO U
nX OOpeMEHEHHMil, a Takke NpenocTaBie-
HUe MH(OPMALMK O 3aperuCTPUPOBAHHBIX
HMYIIECTBEHHBIX paBax Ha HEIBHKMMOE
HUMYyIIECTBO M MX oOpemenenus u3 [ocy-
JIAPCTBEHHOIO PEecTpa MpaB Ha HEJBHKU-
MO€ HMMYIIECTBO MOXKET OCYILECTBIISTHCS
B COKpaIlleHHbIe cpoku. [Ipoananusuposas
JIJAHHBIII HOPMATUBHO-IIPABOBOH AaKT, MBI
CUMTaeM, YTO HEOOXOIMMO €ro JOTOIHHTD
TIOJIOXKEHUEM, COINIACHO KOTOPOMY YCKO-
pPEHHBIE CPOKH IPEJOCTABICHHS YCIIyT
B cdepe TOoCyIapCTBEHHOW pETHCTPAIN
IpaB Ha HEJIBUKMMOE UMYIIIECTBO U HX 00-
PEMEHEHUH PacIpOCTPaHSIOTCS HA ydacT-
HukoB ATO GecrutarHo.

BoiBoapbl. [loaBoas UTor, MOXKHO clie-
JaTh BBIBOJ, YTO MHOKECTBO IpoOiem,
KaCalolMXCs  MOJMYYCHUs  3EMENBHBIX
YYaCTKOB YYaCTHHKAMH aHTHTEPPOPHCTH-
YEeCKOH OTeparyy, CBI3aHbI C TEM, UTO Op-
TaHBI MECTHOTO CaMOYTIPABICHUS JTUIIICHBI
BO3MOXKHOCTH 3()()eKTUBHO IUIAHHPOBATh
HCTIONIb30BaHUE TEPPHUTOPHUH, ITOCKOIBKY
YEeTKO HE YKa3aHBI Ipe/ielibl HaCEIeHHBIX
ITyHKTOB M HE IIPOU3BE/ICHA NHBEHTapH3a-
1y 3eMid. [ToaToMy cunTaeM, 4To IoJHO-
mounst BepxoBHo#l Pazpl, mpaBuTenbcTBa
1 00JNACTHBIX TOCYNApCTBEHHBIX aJMHUHHU-
CTpalyii 10 3eMEeJbHBIM BOIIPOCAM 0K~
HBI OBITH OTMEHEHBI, a yIpaBJICHUE TOCY-
JAPCTBEHHBIMU 3€MISIMH — YIPOILECHO, a
HMEHHO — TIPEIOCTABICHHE 3EMENbHBIX
YYacTKOB Kak B TMpenesiax HaCeIeHHBIX
ITyHKTOB, TaK ¥ 3a WX HpeJeraMH JTO0DKHO
peIIaThCsl CeBLCKUMH, MTOCEIKOBBIMH H TO-
POJICKUMH COBETaMH.
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3AKOHOIATEJIBHBIE ITPEJAITOCBIJIKHA
BHEJIPEHUA MEJIUAIINU B YKPAUHE

HMean ICBIHOBCKHM,
Cynbs
[TonraBckoro OKPYXHOTI'0 aIMUHUCTPATUBHOI'O Cy/ia

Summary

The norms of national legislation are analyzed in article and it was determined that
they in general reinforce normative regulation of conciliation procedures, which is a
legal prerequisite for implementation and development of mediation in Ukraine. The
application of conciliation procedures is mostly subject of legal regulation of procedural
branches of domestic law and is currently part of the trial. It was found that alternative
dispute resolution is typical to civil disputes solving, since their application is based
on principles of optionality and autonomy of parties. It was determined that procedural
codes contain gaps in legal regulation of conciliation procedures application so need for
appropriate legislative changes is established.

Key words: alternative methods of dispute resolution, mediation, legal prerequisites,
institution of reconciliation, settlement agreements.

AHHOTANUA

B craTthe npoananu3npoBaHbl HOPMbI HALIMOHAIBHOTO 3aKOHO/IATENILCTBA U YCTAHOB-
JIEHO, YTO B IIEJIOM OHM 3aKPEIUIAIOT HOPMAaTHBHOE PEryJUpOBaHUE MPUMHUPUTEIBHBIX
MIPOLIEAYP, YTO MPEACTaBIIET cO00W 3aKOHOMATENbHBIE NPEAIIOCHUIKH ISl BHEAPCHUS
U pa3BUTHUS MPOLENYypbl Meauanuu B YKpauHe. [IpumeHeHne npuMUpPUTEIbHBIX MPO-
LIEYp B OCHOBHOM SIBJISIFOTCSI IPEIMETOM MPABOBOT'0 PETYIMPOBAHUS IPOIIECCYaTbHBIX
oTpaciell OTeYeCTBEHHOTO 3aKOHOAATENIhCTBA M MPEICTABIsICT cOOO0H Ha JaHHBIH MO-
MEHT YacTh CylIeOHOTO Mporecca. YCTAaHOBJICHO, YTO albTEPHATHBHBIC CIIOCOOBI pas3-
pelIeHus Cropa XapakTepHbl, B MEPBYIO OYepelb, I YPETyIHPOBAHUS TPaKIaHCKUX
CIIOPHBIX [TPABOOTHOLIEHUH, IOCKOJIBKY UX IPUMEHEHHE OCHOBBIBACTCS Ha MPUHLIUIIE
JIMCTIO3UTUBHOCTH M aBTOHOMHH BOJIH CTOpOH. OTpeneneHo, 4To mporeccyaibHble KO-
JIEKChI COIEPIKAT MPOOEIbI B TPABOBOM PETYIMPOBAHUHU TPUMEHEHUSI IPUMHUPHUTEILHBIX
MIPOIIEAYp, TaK yCTAaHOBJIEHA HEOOXOAMMOCTh BHECEHHUS] COOTBETCTBYIONIMX 3aKOHOA-
TEIBLHBIX H3MCHECHUH.

KiroueBble cj1oBa: anpTepHATUBHBIC CIIOCOOBI Pa3pelieHus Copa, MeIuanus, 3a-
KOHOJIaTEJIbHbIE MPEANOCHUIKI, HHCTUTYT IPUMUPEHUS, MUPOBOE COIVIALLICHHUS.

HUHTEPECOBAJI0O U HHTEPECYEeT MHOTUX
OTEYECTBEHHBIX U 3apyOEKHBIX YUEHBIX.
Cpenu HUX cenyeT Ha3BaTh B. bapanosy,
A. Bobposa, E. Bopucosy, C. Bacunsuax,
B. 3emmanckyto, I. Epemenko, A. JIbicen-
ko, T. [TogxoBenko, tO. [Iputeiky u mp.
Leabio cTaTbu SBISETCS aHAIU3
HOPM OTEYECTBCHHOTO 3aKOHOJATEIlb-
CTBa Ha MPEAMET 3aKpeIIeHHus] B HEM
MIPUMHUPHUTEIBHBIX TIPOIEIYp, KOTOpPHIE

]:[OCTaHOBKa npoodaeMsbl. Ykpan-
Ha HAXOIUTCSA TOJBKO Ha JTare
(opMHPOBaHUS OTEUECTBEHHON MOAETH
BOCCTAHOBUTEIBHOTO MPAaBOCYAWs, TIO-
9TOMY CPEAN YUEHBIX J0 CHX ITOp BEIYTCS
JIUCKYCCHU O TOM, KaK MEIHaIisl JOJDK-
Ha OBITH BHEJpPEHA B 3aKOHOAATENIBCTBO
VYkpaunbl. OIHUM U3 BO3MOXHBIX ITyTeH
yuY€HbI€ Ha3bIBAIOT BHECEHUE M3MEHEHUIl
B JEUCTBYIOLINE HOPMAaTHUBHO-IIPABOBLIE

aKTbl. HOpMBI HallMOHAIBHOTO TIpaBa yikKe
cofieprKaT 3aKOHOJATeNIbHBIE MPEANOChLI-
KM JUTS BHEAPCHHUS U Pa3BUTUS MEIUALINY.
AKTYaJbHOCTb TeMbI HCCJIEIOBAHUS
MTOATBEPIKIACTCS CTETIEHBIO HEPACKPBITO-
CTH TeMBI, TIOCKOJIBKY OTCYTCTBYIOT KOM-
IUIEKCHBIE pPabOTHI TI0 XapaKTepUCTHUKE
MeIualnuy KaK OTEUeCTBEHHON MOJeNn
BOCCTAHOBHUTEJILHOTO IPABOCY/HUS, & TaK-
e CyILECTBYET NpobiemMa 1o IpaBoOBOMY
PEryIMpoBaHHIO JAHHOTO BOIPOCA.
Hayunblit ananu3 npoOinembl uccie-
JIOBaHUSI BHEJIPEHUS NPOLEAYPHl MEIHU-
alM B YKPAaWHCKOE 3aKOHOJATEIHCTBO

HPEJICTABIAIOT COOOH 3aKOHOAATENIbHbIC
MIPEATIOCHUTKH [Tl BHEIPEHUS U PA3BUTHS
MPOLIEAYPhl MEAUALUH B YKpaUHe.

MeTon0I0rHYECKYI0 OCHOBY CTaTbu
COCTaBWJIM COBPEMEHHBIE METO/bl Hayuy-
HOTO MO3HAHHS, OOLICHAYYHBIE METOJIbI
HCCIIEIOBAHHSA: CHCTEMHO-CTPYKTYpPHBIH,
MPaBOBOTO MOJICIUPOBaHUs, (HopMabHO-
JIOTHYECKUH U JPYTHE METOIBI, KOTOpPBIE
MO3BOJIMIIN OOBEKTUBHO M3YYHUTh HCCIIE-
JyeMyo Tpooemy.

N3n0:eHne 0CHOBHOIO MaTepuaJia.
VYKpauHCKOE 3aKOHOIATENbCTBO YKE CO-
JIEPKUAT ONPENIENEHHbIE HOPMBL, KOTOpBIE
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MO3BOJIAIOT JITEPHATUBHOE pa3pelleHue
criopoB. [Ipex/ie Bcero, 3T0 BO3SMOXXHOCTb
3aKJIIOYEHUS] MHPOBOTO  COIVIAILICHUS,
[PEeyCMOTPEHHAs TPAXKAaHCKO-ITPOLIEC-
CyaJlbHBIM ¥ XO3SIHCTBEHHO-TIPOIIECCY-
allbHBIM 3aKOHOAATENLCTBOM. CeMerHBbIiI
KOIEKC YKpaWHBI COACPKUT HOPMY, CO-
[JIACHO KOTOPOM CyJ NPUHUMAET MeEpbI
[0 TPUMHPEHHUIO CYINPYroB, €CIH 3TO
HE TPOTHUBOPEYUT MOPAJIBHBIM OCHOBaM
obmiecTBa. YroJIOBHOMY IpoLeccy H3-
BECTEH WHCTHTYT INPUMUPEHHS CTOPOH
(cornarieHust 0 MPUMUPEHUH BHHOBHOTO
C MOTEPNEBIIMM M O TPHU3HAHUHM BHHBI
MEXKJy M0/103PEBACMBbIM, OOBHHAEMBIM U
MIPOKYPOPOM).

CreyeT OTMETHTb, YTO NMPUMCHEHHUE
MIPUMUPUTENBHBIX TPOIEayp B YKpauHe
MPUHIUNNAAIBHO OTIANYACTCS OT IPaKTHU-
K1 3apyOeXHBIX CTpaH. Bo-mepBbIx, mpu-
MEHEHHE IPOLeIypbl IPUMUPEHNST OTHO-
cuTcs K chepe mponeccyanbHO-TIPAaBOBOTO
PETYIHPOBaHUS B TO BpeMsl, KAK MHCTHTYT
MPUMHUPEHHUS B 3apyOSKHBIX TOCY1apCTBaX
perynupyercs HOpPMaMu MaTepHaJIbHOTO
npasa. Bo-BTOpBIX, OTIMYUTENBHON 0CO-
OEHHOCTBIO SBIISIETCS TO, YTO IIPUMECHEHHUE
NPUMHUPUTENBHBIX — HpOLEAYp  chopMu-
pOBAIOCh, KaK aJIbTEpPHATHBA CYJeOHOMY
crnoco0y pereHusi KOH(IUKTOB, B YKpa-
HHE K€ Ha JAHHOM JTare NPUMHPEHUS
MIPONCXOJUT MPEHMYIIECTBEHHO B PaMKaxX
cyne6Horo mpouecca [5].

AJNBTepHaTHBHBIE CIIOCOOBI pa3pernre-
HUSI CIIOpa XapaKTepHBI, B MEPBYIO Oue-
pelb, A1 yperyaupoBaHus IPakIaHCKHX
CIIOPHBIX MPaBOOTHOIICHUH, ITOCKOJIBKY
NPUMEHEHHE AJIBTePHATHBHBIX CIIOCOO0B
YpEryIupoBaHus KOH(IMKTOB OCHOBBI-
BACTCSl Ha IMPUHLMIE AUCIIO3UTHBHOCTH
1 aBTOHOMHH BOJH CTOpoH. Tak, cT. 174
XIIK Ykpaunsl 3aKpeIuisieT mpaBo UCTIa
OTKA3aThCsl OT MCKA, a OTBETYMKA — MPU-
3HaTh cK. Hopwmet cT. 175 XIIK Yipaunst
MIPEAyCMaTPUBAIOT BO3MOXKHOCTH TpH-
MHUPEHHS MEXTy CTOPOHAMH KOH(IIMKTa
W HaJeJSIIOT WCTIA M OTBETYMKA TPABOM
Ha 3aKJII0YEHHe MHPOBOTO CONIALICHHS
Ha JIOOOW CTAaMU PAacCMOTPEHUs Jiela,
ct. 372 XIIK YkpauHsl npeycMaTpuBaeT
TAKOE MPABO U Ha CTA/INH HCIIOJIHEHHUS Cy-
nebHoro pemienusi. To ecth, pakTuuecKu
9TU HOPMBI SIBISIFOTCSL OCHOBAaHHMEM JUIS
BBE/ICHHSI MEIHAllNU B PaMKaxX I'pakaaH-
CKOTO IIpoLecca.

Kak ormeuaer A. UekaHoBa, MHPOBOE
COIVIAIIEHUE IIPEACTABISIET COOOH OIMH
13 Hamboyee NPHEMIIEMBIX WHCTPYMEH-
TOB YpeTyJIHPOBAHMUS TPaXKIaHCKO-TIPABO-

BbIX KOH(JIMKTOB, HOCKOJbKY HpEIIo-
JlaraeT CaMOCTOSATENIbHOE YCTAHOBIIEHUE
YCIOBUI JOCTUKEHHS COIIACUSL MEXIy
UCTLIOM U OTBETUYMKOM HA OCHOBE B3aUM-
HBIX YCTYIIOK, JOCTUTHYTBIX ITyTeM Iepe-
TOBOpPOB [12].

Kaxk u B Apyrux mpomeccyaibHBIX OT-
pacisix, B TpaXkJaHCKOM MTPOIIECCYaTbHOM
IIpaBe HE ONPEIeICHO TOHITHE MUPOBOTO
COIVIAIICHUSI, OTHAKO M3 CONEPI)KAHUS CT.
175 XIIK YkpauHsl cienyer, 4To MUPO-
BOE CONIALICHHE MOJHKHO COOTBETCTBO-
BaThb ONPE/EIEHHBIM KPUTEPUSIM:

— MHPOBOE COINIAIIEHHE JIOJKHO 3a-
KJIFOYaThCsl MO COMIAIIEHHUIO CTOPOH;

— 1LI€Ib MUPOBOT'O CONIAILICHUS JOJIXK-
Ha 3aKJII0uYaThCsl B JIMKBHJALUU CIOpa
Ha OCHOBE B3aMMHBIX YCTYNIOK CTOPOH, a
ee ColeprKaHNe MOXKET KacaThCsl TOIBKO
paB ¥ 003aHHOCTEW CTOPOH U ITPEeIMETa
HCKa;

— B CBSI3W C 3aKJIIOYEHHEM MHPOBO-
TO COIVIAIIeHUs A0 MPUHSITHS CyIeOHOTO
peLIeHns Cy/l 1OJKEH Pa3bsCHUTh CTOPO-
HaM IOCJIE/ICTBHS TAKOTO PeIleHH s, a TaK-
JK€ MPOBEPUTH, HE OTPAaHMYEH JIM Mpej-
CTaBUTENIb CTOPOHBI, KOTOPBIN BBIPA3UI
HaMEpEeHHUE COBEPIINTh TaKHue JIeicTBus,
B COOTBETCTBYIOIIUX MOJIHOMOYHSIX;

— YCJIOBHSI MUPOBOTO COIVIAIICHHS HE
JIOJDKHBI TPOTHBOPEUNTH 3aKOHY WIIM Ha-
pyIIaTh IpaBa;

— TpPU3HAHHE MHPOBOTO COTJIAIICHHUS
CTOpPOHAMH MOATBEPIKIACTCS 0OpalieHu-
€M ¢ Xoy1aTalicTBoM B cyx [1].

MpupoBoe  comnamieHue  SBISETCS
1opuinueckoil GOpMoil 3aKkperuieHus pe-
3y/lbTaTOB TMPUMHUPEHHs, KOTOPOE MpH-
HUMaeTcsd U yTBepxkaaercst cymoM. llo-
CJIEICTBHEM NPU3HAHUS MUPOBOTO COTJIa-
HIEHUSI SIBJISETCS 3aKPHITHE TPOU3BOACTBA
no geny. CienyeT OTMETHUTh, YTO HOPMBI
TPaXXJAHCKOTO MPOIECCyaTbHOTO 3aKOHO-
JIaTeNIbCTBA HEe YETKO PETYIHPYIOT TaKkKe
BONPOC (POPMBI MHPOBOTO COTJIALICHUS.
OTO MO3BOJSIET 3aKIIOYUTH MHCEMEHHOE
WIN JKe yCTHOe cortamenue. Ha mHam
B3IJISAZ, HEOOXOIMMO ONPENEIUTh MHCh-
MeHHYI0 GopMy, KaKk 00s3aTelIbHYI0, JUIs
3aKJIFOYEHUS] MUPOBOTO COIVIALIEHUSs], KO-
TOpOE JOJDKHO IpHUIIAraThbesi K MaTepHa-
JaM jena.

OOparuM BHUMaHME, YTO JUIS yCTa-
HOBJICHUS] IPUMHUPEHHS MEXAY Y4aCTHU-
KaMH T'paXJaHCKOTO IIpolrecca Hanbomee
ONaronpusATHEIE YCIOBHUS TIPEIyCMOTpe-
HBI IMEHHO Ha CTaUH TOATOTOBUTEIIHHO-
TO CyneOHOTO TPOM3BOACTBA, MOCKOJIBKY
OHO TIPOBOIMTCSl C IIETBIO BBISICHEHHS
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BO3MOKHOCTH JOCTHKEHHSI TPUMUPEHUS
JI0 Hayasa cyneOHoro pa3ouparenbCTBa.

B 3apy0exHbIX cTpaHax MpUMEHEHUE
MIPUMUPUTENBHBIX TpOLEAyp Hauboiee
pacnpocTpaHeHo B cdepe MpaBoBOro pe-
TYTUpPOBaHUs ceMelHbIX oTHOomeHui. CK
VKpauHBl TaKKe 3aKperysieT Mephl I10
MPUMHUPEHHIO CYIPYTOB CyIOM B CIyda-
X, KOTJ]a 9TO He OyIeT MpOTHBOPEYHTH
MOpaJIbHBIM IIEHHOCTAM obmectsa [10].
JlaHHasi HOpMa HOCHT JIUCIIO3HUTHBHBIIN
XapakTep, MOCKOJIbKY 3aKOHOAATeNb HE
KOHKPETU3UPYET MEphI, KOTOpbIE MMEIOT
MHAUBUAYaIbHBINA XapakTep. Cyn, Kk mpu-
Mepy, HE MOXKET 3acTaBUTh IMPOKUBATH
BMECTE JKEHY M My’Ka, KOTOPBIE COBMECT-
HO pEIINIA PACTOPTHYTH Opak.

3aKoHOaTeIbHbIC MIPEATIOCHUTKN
BHE/IPCHUS] MEIUAalUN B YKpanHe TaKxke
MPeAyCMaTPUBAIOT MPUMEHEHNE MPUMHU-
PHUTENBHBIX TIpolienyp B chepe perymn-
pOBaHHSI XO3SICTBEHHBIX CIOPOB. Tak,
XO3STICTBEHHOE  ITPOIIECCYaNbHOE  3aK0-
HOJATENIbCTBO TAaKXKe COAEPIKUT IO0JI0-
JKEHUSI, KOTOPBIE TPEyCMaTPUBAIOT BO3-
MOXHOCTb MPUMHPEHUSI CTOPOH T10 JIEITy
110 BbIHECEHHUS cyaeOHoro peuteHus. Tak,
B YaCTHOCTH MHCTUTYT MHPOBOTO COIVIa-
LIEHUs perynupyercs Hopmamu cT. 78 XK
VYkpaunsl u 3Y «O BOCCTaHOBJICHUU TLIIA-
TEKECIOCOOHOCTH IOJDKHUKA WM IIPH-
3HAaHUH €r0 OAHKPOTOM». 3aKOHOIATENb-
HOE OIIpeieieHNe MOHATHS MHPOBOTO
comtanieHus B XK YkpauHbI OTCyTCTBYET,
OJIHaKO B paMKax IPaBOBOTO PETYINPO-
BaHUS IPOLELYPbl OAHKPOTCTBA MHPO-
BOC CONJIAlICHHE IpeicTaBiIseT coOoi
JIOTOBOPEHHOCTh MEXIY MOLKHHUKOM U
KPEIUTOpaMU OTHOCHTEIIBHO OTCPOUKH 1/
WM PACCPOUKH, a TAKIKE MPOLIEHUE (CIU-
CaHMe) KPEeAUTOPaMU JOJITOB JOJKHUKA,
KoTopast oOpMIISIETCsl MyTeM 3aKJIroue-
HUS COTTIAIICHUS] MEXK/Ty CTOpOHAMH [2].

[lonOXXUTETBHEIM B NIPAaBOBOM pETy-
JUPOBAHMU MHUPOBOTO cornamenns XK
VYKpauHbl SBISIETCS TOT (PaKT, UTO 31ECh
MpeayCMOTpeHa 00s3aTeNbHasi MHChMEH-
Hast )opMa TaKoro JI0roBOpa MEXay cyOob-
€KTaMH CIIopa.

OJIHaKO CTOUT OTMETHTh, uTo B XIIK
VYKpauHbl HE IOCTATOUHO PETYIUPYET BO-
MPOCHI, HA KAKOW CTaMU BO3MOXKHO 3a-
KIIIOUCHHE MHUPOBOro cornameHus. Tak,
3aKOHOJATENb MIPELYyCMOTPEII, YTO 3aKIII0-
YEHHE MHUPOBOTO COINIAIICHWS U €ro yT-
BEpIKACHHE CYIOM SIBIISIETCS OCHOBaHHEM
JUTSL TIPEKPAIeHNs TIPOU3BOCTBA TI0 JIeITy
B Cyle IIepBOM WHCTAHIMH, a JUIs arell-
JISIIAOHHON M KacCaIllMOHHON WHCTaHIIHH
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Tako€ OCHOBAaHME OTMEHBI DEIIEeHHs He
OINpeaeNeH0. YUEHbIE 10 3TOMY IOBOAY
OTMEUaloT, YTO OTCYTCTBHE COOTBETCTBY-
omux HopM B XIIK VYkpaunsl cyxkaer
BO3MOKHOCTh peasn3aluy mpasa Ha mpe-
KpaleHHe CIIopa U 3aKII0UYEHHsS] MIPOBO-
ro cornamenus [9]. [loatomy HeoOxomn-
Mo puHATH n3MeHeHus B XIIK Ykpannsr,
KOTOpBbIE 00ecriedaT BO3MOKHOCTb CTOPO-
HaM TIPUMHPHUTBECS B aNeIUBIIAOHHOM M
KaccallMOHHOM TPOM3BOJICTBAX, 4TO 00e-
CHEYUT PEATU3ALUI0 COOTBETCTBYIOMIMX
IpaB Ha J11000# craguu cyaeGHOro mpo-
ecca.

To ecTb, MOXKHO CKa3aTh, YTO IeEp-
CHEKTUBBl PA3BUTHUSI PUMHUPUTEIBHBIX
MPOIEAYP B XO3IHCTBEHHOM CYHOINPO-
H3BOJCTBE MPEIyCMaTPUBAIOT 3aIoJHe-
HHUE CYIIECTBYIOIINX MpoOeIoB B 3aKo-
HOJATEeNbCTBE, UTO MO3BOJIUT B IIOJHOI
Mepe peaan30BaTh MPaBO Ha 3aKIIOUCHUE
MHpOBOro coniamenus. OTAeNBHO CTO-
HUT OTMETHUTb, UTO JUIS Pa3rpy3KH XO3sH-
CTBEHHBIX CYIOB CJIeIOBaJIO OBl CO3IATh
CIeLHabHbIe CITyXKObl IPUMHPEHHS, KO-
TOpbIE Oy/lyT IPOBOUTH 0CyAeOHOE ype-
I'YJAMpOBAaHHE CIIOPOB, HAZEIUB UX (DYHK-
LUSAMHE (DUKCALMK PE3YJIbTaTOB MHPOBOM
MIPOLEYPbl  MEXKIY KOHQIMKTYIOUIUMH
cropoHamu. W yperynupoBanus cropa
MOXET ITPOMCXOANUTH C MOMOIIBIO MpoIIe-
JIypbI MEINAIHN.

BBenenue anprepHaTHBHBIX MEp ype-
TYJIUPOBAaHHSI CIIOPOB IIHPOKO TIPHMe-
HSIETCS B TIpeJesiax yroJIOBHOTO IpaBa M
mporiecca IyTeM BHEAPEHUS] MHCTUTYTA
MIPUMHUPEHNS] BUHOBHOTO C TIOTEPIIEBIINM,
3aj1aya KOTOPOTO COCTOMT B cOaslaHCHPO-
BaHMU MHTEPECOB KaK JIHLA, TIPU3HAHHOTO
BHHOBHBIM B COBEPIICHNUH NPECTYIICHUS,
TaK M MOTEPIEBIIEro, KOTOPOMY HEOOXO0-
MO BO3MECTHUTh YOBITKH U KOMIICHCH-
pOBaTh MOTEPH.

WHCTUTYT IpUMHUPEHNST BUHOBHOTO C
MTOTEPIEBIINM B HOPMaX OTE€UECTBEHHOTO
YTOJIOBHOTO MaTepHaJIbHOTO IIpaBa HalIe
3akperieHue B cT. 46 YK VYkpaunsl, ko-
TOpasi ITPeaycMaTpUBaeT OCBOOOXKICHNE
OT yTOJIOBHOH OTBETCTBEHHOCTH B CBSI3H
¢ TIPUMHUPEHUEM BUHOBHOIO C TOTEPIIEB-
LIMM.

B HOpMax yronoBHOTo 3akOHOJATENb-
CTBa HE COMAEPKUTCS MOHSITHUS MPUMHpE-
HHSI, IOATOMY CTOUT OOpaTUTh BHUMAHHUE
Ha HAy4YHYIO TPAKTOBKY I3TOTO ITOHSTHSI.
Tak, mox mpUMHpEeHHeM B KOHTEKCTE JaH-
HOW CTaTbMl CJIEAyeT IOHUMAaTh TOCTH-
JKEHHE COIIalIeHNs, KoTopoe (UKcHupyer
MIPUMHpPEHHE TIOTEpPIEBIIEro M JIMIA, CO-

BEPILIMBILETO MPECTYIUIEHNE, U TO 00CTO-
STEIBCTBO, YTO HOTEPIIEBLINI HE BO3pa-
XKaeT NMPOTUB OCBOOOXKIACHUSI BHHOBHOIO
OT YTOJIOBHOW OTBETCTBEHHOCTH [4, c. 47].

AHanu3 HOPM YTOJIOBHOTO MaTepu-
aJBHOTO TIPaBa JEMOHCTPUPYET BAXKHOE
3HAUCHHWE NPUMHUPEHUS] BUHOBHOTO C TIO-
TEPIEBIINM, KOTOPOE MOXKET OBITh He
TOJNBKO 0Os3aTeIbHBIM OCHOBAaHHEM OC-
BOOOJK/ICHUSI OT YIOJIOBHOW OTBETCTBEH-
HOCTH, HO U SIBIISIETCSI OOCTOSITEILCTBOM,
KOTOpO€ MOXKET BIJIMSATh Ha Ha3HAYCHHUE
HAaKa3aHUS U YYUTHIBATBHCS HPU IPHMe-
HEHUM JIPyTMX BHJIOB OCBOOOXKIEHHS OT
YTOJIOBHOIM OTBETCTBEHHOCTH. B dacTHO-
CTH, IPUMHUPEHHE MOKET OBITh IPU3HAHO
00CTOSITEILCTBOM, CMATYAIOIIMM HaKa3a-
HHUE Ha OCHOBaHMU 4. 2 cT. 66 YK Vkpan-
HBI; SIBJISETCS OOCTOATEIECTBOM, YTO IO-
JIOKUTEIILHO BIHAET HAa OCBOOOKIEHNE OT
HaKa3aHUs C WCIBITAHWEM Ha OCHOBAHUH
4. 1 ct. 75 VK VYkpauHbI; OTHOCHTCS K
CMSTYAIONIMM OOCTOSITEIbCTBAM, YUHUTHI-
BaeMBbIM IIPH HA3HAUYCHUM HAKa3aHUS He-
coBepueHHoIeTHeMy uiy (ct. 103 VK
VYKpauHsb).

[lpuMupeHne BUHOBHOTO C IOTEp-
MIEBLIMM SIBIISICTCS] BaKHBIM MHCTHTYTOM
YTOJIOBHOTO MpaBa, MOCKOJIBKY, C OHOI
CTOpPOHBI, 00eCHeYnBaeT BOCCTAHOBIIE-
HHUE IpaB MOTEPIEBIIECTO, a C JIPYroi —
SIBISIETCSl TIPOSIBIIGHHEM TYMAaHHOCTH U
CIPaBEUIMBOCTH B OTHOLICHHM JIHIA,
COBepIIMBLIEr0  mpectymieHue. IIpo-
JIEMOHCTPUPOBAHHBIE 3aKOHOJATEIbHBIC
MIOJIOXKEHUS  JIOKa3bIBAIOT BO3MOXKHOCTD
[IPOBEJICHUS TIPUMHUPEHHs B cdepe yro-
JIOBHOTO TIPABOCYJHSA, YTO SIBIISIETCS MO-
JIO)KUTEJIHBIM MOMEHTOM JJIs Pa3BUTHS
MeAMaluu B YKpauHe.

Emie HeaBHO y4€HbIC TOBOPHIIM O He-
00XOAUMOCTH 3aKPEIUICHUS] HPOLETyPEI
MEMAIH B YTOJIOBHOM ITPOLIECCYaTbHOM
IpaBe, KaK HAMpaBJICHUs BHEAPESHUS MO-
JIeTM  BOCCTAHOBUTEJIBHOTO TIPABOCYAUS
B VYkpauHe. Kak moOKa3bIBaeT NpaKkTHKA
YTOJIOBHOH TOJIUTUKM 3apyOeKHBIX CTpaH,
KapaTelbHO-PEIIPECCUBHBIM  MOAX0A K
[POTHUBOJCHCTBUIO COBEPLICHUIO IIPECTY-
IUICHUH HE SBJISETCS JIOCTAaTouHO d(dex-
TUBHBIM, TTI03TOMY HEOOXOJMMO BHEIPSTh
MEXaHU3Mbl AJIBTEPHATHBHBIX HPOLELYD
yperynupoBanusi kopnukros. Tak, YITK
VYkpaunsl ¢ 2012 roma BBOAMT Mporpec-
CHBHYIO HOpMY, KOTOpasi TpeaycMarpu-
BAaeT MPOU3BOACTBO Ha OCHOBAHUM COIVIA-
LIEHUH, B PaMKaxX KOTOPOTO B YIOJIOBHOM
IIPOU3BOACTBE MOXET ObITh 3aKIIOUYCHO
COIVIAIIeHne O TPUMHUPEHUH MEXTy TMOo-

TEPIEBIIMM W OOBHUHAEMBIM  JIUIIOM.
O BO3MOKHOCTH HPHBJICYEHUS TOCPE[-
HHMKa MO yPEryJMpOBaHUIO TaHHOTO KOH-
(rMKTa CBUJCTENBCTBYET IIOJIOKEHUE O
TOM, YTO CODJIAIICHUE 3aKIIFOYAeTCs CTO-
POHAMH CaMOCTOSITENHHO WM C TOMOIIBIO
3aIIUTHUKA, WK TPEICTaBUTEIS, WIIH HHO-
TO JIMIIA TI0 COTIACOBAHMIO MEXIY CTOpPO-
HaMH, KpOMe CYJIbU WX ITPOKYpOpa.

[IpexcraBnsercs, 4YTO AAaHHBIM IIO-
CPEIHUKOM MOXKET BBICTYNaTh Tpodec-
CHOHAJBbHBIM Meauarop, ongHako YIIK
YKpauHbl HEIOCTATOYHO 4YETKO pPEeryJiu-
pyer naHHbIN Borpoc. Tak, Ha 3aKOHOAA-
TEJILHOM ypPOBHE HE YPeryJaupoBaH Ipo-
LecCyalIbHBIH CTaTyC MOCPEIHUKA B MIPU-
MHPHTEIIBHOM TIPOIIECCEe, HE ONpPeIeNICHbI
npodeccuoHa bHble WM 00pa3oBaTelib-
HbIe TPeOOBaHMSA K JIHILY, BO3MOXKHOCTD
mpuBIeUeHUs. ITO, 0€3yCIOBHO, HE OylIeT
CrocoOCTBOBATh B PAa3BUTHH IMPOIIEIYPEI
MeIualuu B YTOJIOBHOM IIpoliecce, Io-
9TOMY JaHHBIH BOTIPOC TPeOyeT yperyiu-
POBaHUsI Ha 3aKOHOZATEIbHOM YPOBHE.

BaxxHbIM sBIIsieTCst TOT (aKT, 4TO 3a-
KOHOJIaTeIb YETKO YCTaHaBJIMBAET Iepe-
YeHb YrOJOBHO HaKa3yeMbIX NEsHHH, B
[POU3BOJICTBE O KOTOPBIM MOXET OBITH
3aKJIIOYEHO COMVIALICHHE O MPUMHUPEHHH.
Tak, Ha ocHOoBaHuu 4. 2 cT. 469 VIIK
VKpauHbl K CiIy4asM, KOTOPBIE Mpexyc-
MaTpHUBAIOT BO3MOXKHOCTH 3aKITIOYCHHS
COIVIAIIEHUS] O TMPUMHUPEHHUH, OTHOCSTCS:
IIPOM3BOJICTBO IO YTOJOBHBIM IIPOCTYII-
KaM, TPECTYIUICHUSM HeOOJIbIION HITH
CpenHel TSKEeCTH U TPOU3BOACTBO B (hop-
M€ YacTHOTO OOBHHEHUA [5].

[TpuMeHeHne MPUMHUPUTENBHBIX MPO-
Leoyp B IpoLecce yperyaupoBaHus TPy-
JIOBBIX KOH(JIMKTOB TAaKXKE HAlJIO CBOE
OTpaXCHHE B HOPMaX TPYAOBOTO 3aKOHO-
JIaTeNbCTBa, B 4aCTHOCTH B 3Y «O mopsia-
K€ pa3penIeHus KOJUICKTUBHBIX TPYAOBBIX
criopoB (KOHGIHUKTOB)». Tak, B JaHHOM
3aKOHE IMPETYCMOTPEHO, YTO PaccMOTpe-
HUE KOJUICKTHBHBIX TPYJAOBBIX CIIOPOB
OCYIIECTBISIETCS. TPUMHPHTEIFHON KO-
MHCCHEll WM C yyacTHeM HEe3aBUCHMOTO
MOCPEIHUKA.

PaccmoTpenue criopa NpHUMHPHUTEIb-
HOW KOMHUCCHEH yperyaupoBaH cT. 8, 9
3akoHa Ykpaunbl «O mopsjake paspele-
HHUS KOJUICKTUBHBIX TpPYIOBBIX CIIOPOB
(KOH(IIMKTOB), T/IE YKa3bIBACTCS MOPSIIOK
(hopMHpOBaHKS TOTO OpraHa, CPOKU H
mopsiIok paccMmotpenust cropa [2]. Cro-
UT 00paTHTh BHUMAHHUE Ha TO, YTO 3aKOH
IpeaycMaTprBaeT UMIIEpAaTHBHOE TPedo-
BaHME CO3/aTh MPUMHUPHUTEITHHYIO KOMHUC-
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CHIO U Yy4acTBOBaTh B ee pabore mpen-
CTaBUTENCH 00EUX CTOPOH KOH(QIIMKTa,
TO ecTh Takas (opMa NPUMUPEHUS UMEET
J0OPOBOJILHO-NIPHHY/IUTEIILHBIH  Xapak-
TEp U HE MOXKET HE COOTBETCTBOBATh BOJIE
00enuX CTOPOH YYaCTHHKOB KOH(IHKTA
YPEryJIHpoBaTh CIOP JaHHBIM 00pazoM.
[TosTOMYy mpHBIEUYEHHE K YperyaHpoBa-
HUIO CTIOpa HE3aBHCHUMOTO HEHTPaIHLHOTO
MOCPE/IHUKA, KOTOPBI HE MPEACTABISCT
MHTEPECOB OJIHOM M3 CTOPOH, a TOJBKO
MOMOTaeT HalTH TpHeMIIeMOe I KOH-
(IUKTYIOIMX CTOPOH pELICHUE, Mpel-
CTaBisieTcss Ham Oosiee JEHCTBEHHBIM
cnocobom pereHus kKoHpukTa. OnHAKO
HOPMBI JJAHHOTO 3aKOHA HE YETKO pery-
JHMPYIOT BOIIPOCHI MPOLIECCYaIbHOTO CTa-
Tyca MEAMaTropa B IPOLECCE PEHICHUS
TPY/IOBOTO CIIOPa, «BKIIIOUYAsH MEIUaTopa
B COCTaB MPUMHUPHUTEIBHOW KOMHCCHH,
HMMEHHO OT BOJIM KOTOPOH 3aBHCHUT pellre-
HHE O €ro MPUBIICYCHUH K YPEryJlIupoBa-
HHIO KOH(IHKTA. Takoi MOIX0/1 MPOTHBO-
pEeUMT NPHMHLIMIAM MeAuanuu — J00po-
BOJIBHOCTH U JI0OPOCOBECTHOCTHU y4acTHs
U BBITNOJHEHHUS COIIALICHUS O MEMAIINH,
a UCIOJHEHUE PpELICHUs, IPUHATOTO
MPUMUPUTEIBHON KOMHCCHEH SABISETCS
00s13aTeNbHBIM. JTO CBHJCTEIBCTBYET O
HEOOXOMMOCTH 3aKOHOJIATEJIBHOTO  3a-
KPCIUICHUSI TIPOLEAYPHl  MEAHALUH U
CTaTyca HE3aBHCHUMOTO INPO(ECCHOHAITb-
HOTO MeJHaTopa, KaKk CaMOCTOSTENIbHON
(hOpMBI yperyaupoBaHHs KOJJICKTHBHOTO
TPYAOBOTO KOH(IIMKTA.

Kak cripaBenBo 3amedaer M. Ome-
JIMHCKasi, UMEHHO TIPUBJICYCHUE K pelie-
HHIO TPYAOBBIX KOH(INKTOB Mpodeccro-
HaJIbHOTO ME/uaTopa SBISAETCS 3aJ0TrOM
CIPaBeUIMBOTO U OE30I1aCHOTO, T'YMaHHO-
rO PELICHUS Pa3HOIIACHH, CIIOCOOCTBYET
MHPHOMY M aJIeKBaTHOMY YpEryJlIupoBa-
HHUIO KOH(UIMKTa U camoe IIaBHOE — CO-
XPaHEHHUIO TPYJOBBIX OTHOILICHUH MEKIY
KOJUIEKTUBOM U COOCTBEHHHUKOM [8].

JIMCKYCCHOHHBIM  SIBJISICTCSL  BOIIPOC
NPUMEHEHHs MEIHAllMd B aJMHHHCTpA-
TUBHOM mpornecce. Cpean ydyeHbIX [0-
CTAaTOYHO YacTO BBICKa3bIBACTCS MHEHHE
0 TOM, YTO MEAWALUs HE MOXET MpH-
MEHATBCS B cepe aJMUHUCTPATHBHOTO
CYJIOIIPOM3BO/ICTBA, APIyMEHTHPYS CBOE
yTBEepXKACHUE CrenupUKoOi CyOBEeKTHOTO
cocTaBa aJIMHHUCTPATHBHOTO Mpolecca.
OnHako aHajau3 COOTBETCTBYIOLIMX IPO-
[[ECCYaJbHBIX HOPM CBHJIETEIBCTBYET O
TOM, YTO WHCTHTYT MPUMHPEHHS MIPUCYII]
aIMHHUCTPATUBHO-IIPOLIECCYalbHOMY
3aKoHOJATENbCTBY. Tak, m. 3 u. 1 ct. 157

KAC VYkpaunbl npenycmarpuBaeT BO3-
MOJKHOCTh TIPEKpalIeHHUs MPOM3BOACTBA
1O aJMUHHUCTPATHMBHOMY ey Ha OCHO-
BaHUM TNPUMHPEHHUS CTOPOH, COINIACHO
ct. 499 KAC VYkpauHbl CTOPOHBI MOTYT
3agBUTh XOJATAliCTBO O MPEKpaleHuu
MIPOM3BOJICTBA B CBSI3U C MUPHBIM YpEry-
JHPOBAHMEM CTOpa (IPUMHPEHUEM), 4. 3
ct. 51 KAC Vkpaussl npeaycMaTpuBaet
MIPaBO CTOPOH Ha NMPUMHPEHHE Ha JII000i
CTaIuM aJMHHUCTPATHBHOTO TpoIiecca,
IpU 3TOM MOHATHE NPUMHUPEHUs B HOP-
Max 3aKOHOJIaTeNIbCTBA HE PACKPHIBACTCSI.
ITon mpumupenuem, kak cuuraet I. Tkau,
B a/IMMHUCTPAaTUBHOM CY/IOIPOHU3BOACTBE
clielyeT NOHMMAaTh COIVIAIICHUE MEXIy
CTOPOHAMH ITyOJIMYHO-IIPABOBOTO CHOpA,
Ha OCHOBAaHMHU KOTOPOTO OHH O0S3YIOTCS
CZeJaTh B3aUMHBIC YCTYIIKH JJIS1 yPeTyIu-
poBanus koHuukra [11, c. 165].

K coxanennio, B aIMUHUCTPAaTHBHOM
npolecce TakkKe HE YPeryjampoBaH BO-
HpoC NPaBOBOTO CTaTyca JHI@A, KOTOpoe
JIOJIKHO OBITH NMOCPEIHUKOM IIPU MPUMU-
PEHHUHM CTOPOH. 371€Ch MOXHO paccMarpu-
BaTh [[Ba BAPMAHTA COBEPIICHCTBOBAHMS
NPaBOBOTO pEryaupoBaHus. Tak, B pam-
Kax MEepPBOT0 TAKUM JIUIIOM JIOJDKEH OBITh
npoheCCHOHATIBHBII TTOCPEHUK — MEIH-
aTop, AESITeNbHOCTh KOTOPOTO U IpOoLec-
CyaJIbHBIN CTaTyC HE PErIaMEHTHPYETCS
ceituac Hn HopMamu KAC VYkpanusl, HH
CHeIHaIFHBIM 3aKOHOAATeIbCcTBOM. Ecim
JIBUTATHCSl B HANPABICHUU Pa3BUTHUS CY-
neOHON Menayy B a/IMUHACTPATHBHOM
CYIOIIPOM3BO/CTBE, TO MEIUATOPOM, KaK
ormeuaer B. Ky3pbMuIllMH, MOXET BBICTY-
narb pabOTHUK armapara cyaa, KOTOPbIH
HpOLIEJT CIeNUaIbHYIO TOATrOTOBKY (TOT-
Ja Meauanus He OyJeT 4acThlo aJMUHHU-
CTPaTUBHOU JIEATENBHOCTH CYNa), WU CY-
IIbsI-MEINAaTOp B MpEeAeNax aaMUHHCTPa-
TUBHOWU JESATENBHOCTH CYyAbH, KOTOPBIN
0CBOOOYK/IEH OT 00S3aHHOCTH PacCMaTpH-
Barh naHHoe fneno [7]. Kak ciemyer m3
aHaJIM3a HOPMATHBHBIX 3JIEMEHTOB COOT-
BETCTBYIOIINX 3aKOHOJATEIEHBIX HOPM,
KAC YkpauHsbI 3aKperuisieT BO3MOKHOCTh
JOCTH)KCHUS! IPUMHUPEHUSL MEXK]Y CTOPO-
HaMH KOH(IMKTa, OIHAKO, KaK U B PYTUX
OTpaCiIsIX HALMOHAIBHOTO CYIOIPOU3BOI-
CTBA, ATOT HHCTUTYT HY)KAACTCS B J0IOJ-
HHUTEJIBHOM yperyJaupoBaHuu. Tak, CTOUT
00paTuTh BHUMAHUE HA HEYPETYJIUPOBaH-
HOCTh BOIIPOCA TIOPSAKA YTBEPKACHHS
pe3yIbTaToOB MPUMHUPEHUST — COTTIAIICHUS
(oroBopa), KOTOpOE ONpEeeiseT ycio-
BUSI IPUMHPEHUS. 3aKOHO/ATENb MPEIyC-
MOTpEJI, 4TO JUISl JOCTHKEHUS TPUMHUpe-
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HUsI CTOPOH CyJl IIPHOCTaHABIMBACT IIPO-
H3BOJICTBO HA HEOOXOAMMBIH JUIsl IPUMH-
PEHUS CPOK, 110 UCTEYEHUU KOTOPOTO CY[
BBIHOCHUT OIIPEAENICHUE O IMPEKPaICHUH
MIPOM3BOZICTBA MO JIENy B Cilydyae JOCTH-
JKEHUS] KOHCEHCYCa MEXJYy CTOPOHAMHU.
CnemoBareibHO, HCOOXOAMMO BHECTH U3-
MEHEHHS B aJMHHHUCTPATHBHO-TIPOIIEC-
CyaJIbHO€ 3aKOHO/IATeIbCTBO ITyTEM YT-
BEpKACHUSI 00s3aTeIbHON MUCHMEHHOM
(hOpMBI coOTMaICHUs] O TIPUMHUPCHUH, KaK
9TO OCYLIECTBIsAETCA Ha NpakTuke. Ilpu
9TOM, Kak ormevaer I. Tkay, k coriarie-
HUIO HEOOXOIMMO TIPUMEHHUTh OoOIIue
TpeOOBaHMS K COBEPILICHHUIO C/EJIOK B
nucbMeHHoit popme [11, c. 168].

CremyeTr TakKe OTMETHTh, YTO IpPO-
LIECCyaJIbHbIM 3aKOHOJATEILCTBOM OTIpa-
HUYHMBACTCSL KPyr OOCTOSITENBCTB, B OT-
HOIIICHNN KOTOPBIX MOXKET OBITh 3aKIO-
YeHO COINIAIlIeHHe O MPUMHpPEHUN. Tak, B
coorBercTBuM c0 cT. 113 KAC Ykpaunsl,
MPUMHUPEHHE MOXET OBITh 3aKITIOUYEHO 10
MIOBOJy TPABOOTHOIIEHUH, KOTOpBIC HE
BBIXOAAT 3 HpPEJEsbl ClIopa U HE MOTIYT
KaKkUM-TO 00pa3oM KacaTbCs NpaB M 00s-
3aHHOCTEH JPYrHX JHL, HE SBISIOLINXCS
YYaCTHUKaMHU Jieja. 3aKJIIOUYCHHE MEK-
Iy MCTIOM M OTBETYMKOM COIJIAIICHUS
JIOJDKHO COOTBETCTBOBATH 3aKOHOJATEINb-
CTBY, HE BBIXOAUTH 3a MpEJEIbl IOIHO-
MOYHMI OTBETUHKA, a TAKXKE HE HAPYIIATh
MpaB ¥ OXPaHSIEMBIX 3aKOHOM HHTEPECOB
JPYTHX JHI. Ba)kHO Takke 3aMeTHTh, YTO
aIBTePHATHBHBIE CIIOCOOBI PEIICHHUS CII0-
poB B cdepe NPHUMEHEHHs aJMUHUCTpPA-
THBHOTO CYJOIPOM3BOJCTBA UMEIOT CBOM
HCKIIIOYeHHs. Be3yclIoBHO, IOCTH)KEHHUE
corylacusi MEXJy CTOPOHAMH aJMHHU-
CTPAaTHBHOI'O CIIOPA SIBJISETCS HE TOJBKO
yperyiupoBanueM KOH(IUKTa, HO U (hak-
TOPOM, KOTOPBIH YMEHBIIUT YHCIO JKa-
7100, ¢ KOTOPBIMHU TpaXkaHe 0OpaIaioTcs
B EBponeiickuil cyn 1o nmpasaM 4eaoBeKa.
Oto Takxke OymeT CcrocoOCTBOBATH II0-
BBIIICHUIO ITPABOCO3HAHMS W IPABOBOI
KyJBTYpPBI B HaIlleM OOIIECTBe.

BriBoapl. HCTUTYT Menuanuu B OT-
€UECTBEHHOM CYJ/IOIIPOU3BOICTBE OTYACTH
y’Ke MMEET CBOIO CIOKHUBIIYIOCS 3aKOHO-
JaTebHyl0 0a3y, Ha OCHOBE KOTOPOi He-
00X0IMMO pa3BUBATh U MPOJOJIKAThH Tpa-
JMLIH BOCCTAHOBUTEJIBLHOTO TIPABOCYIIHS
B Ykpamne. K npumepy, YK Vkpannsi,
VIIK Vkpaunsr, KAC VYkpaunsr npen-
YCMaTpPHUBAIOT BO3MOXKHOCTH TIPHMHUpE-
HUSl BUHOBHOTO C TOTEPIEBIINM. 3aKOH
Vikpanusl «O mopsiike pa3penieHus Koi-
JICKTHBHBIX TPYIOBBIX CIIOPOB (KOH(IHK-
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TOB)» HpeIyCMarpuBaeT IPUMEHEHUE
MIPUMUPUTENBHBIX HPOLEAYp NPH paspe-
LIEHUHU KOJUIEKTHBHBIX TPYIOBBIX CIIOPOB.
XK VYkpaunsl u XIIK Ykpaunsl npemgyc-
MaTpUBAIOT TTOPSJIOK 10CYIeOHOTO ypery-
JIUPOBAHUSI CIOpPA, B TPasKAAHCKOM IPO-
LIECCyallbHOM 3aKOHOIATEeNLCTBE IIpel-
YCMOTpEHa BO3MOXKHOCTb  3aKJIIOUEHUS
MHPOBOT'0 COIIALIICHH Ha JIF000H cTaaun
CyneOHOro pacCMOTPEHHUS JieIa.
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