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Summary

In this article conducted, theoretical and practical research of realization of right
for the participant of economic society on the receipt of share of profits in him and
types of limits of this right. The mechanisms of influence of limits are analysed on
realization of right in relation to the receipt of profit and state of their co-ordination
in legislative acts that regulate corporate relations. Also, the theoretical analysis of
separate normative positions that regulate the order of payment to the profit (dividends)
is conducted, and the negative cells of their influence are found out on the legal adjusting
of the investigated relations and the ways of improvement of legislation that regulates
behavior of participant of society and activity of legal entity of corporate type in relation
to payment to the profit(dividends) are certain.

Key words: limits of right, dividends, economic society, abuse of corporate law.

AHHOTAIUA

B crarbe mpoBOIUTCSI TEOPETHUECKOE U TIPAKTHIECKOE HCCIIEIOBAHUE OCYIIECTRIIC-
HUSI [TPaBa yYaCTHUKA XO3sIHCTBEHHOTO 00IIECTBA HA MOJTy4eHHEe YaCTU MPHOBLIM B HEM
W BUJBI TIpenesioB 3Toro mpasa. [IpoaHann3npoBaHbl MEXaHH3MBI BIVSIHUS MIPEIEIOB
Ha OCYIIECTBJICHUE TPaBa OTHOCUTEIHHO TMOJMYYCHHUS MPUOBLUIM U COCTOSHUE HX CO-
[JIaCOBAHHOCTH B 3aKOHOJATENILHBIX aKTaX, KOTOPBIE PEryIUPYIOT KOPHOPATHBHBIE OT-
HomreHus. Taxoke poBe/ieH HAyYHO-TEOPETHUECKHI aHAIN3 OTACITBHBIX HOPMATHBHBIX
MOJIOKEHUH, KOTOPBIE PETYIUPYIOT MOPSIOK BHITIATHl MPHOBLTH (JUBHICHIOB), U BBI-
SICHCHbI HETaTUBHbIC SYCHKHM UX BIUSHUS Ha MPABOBOE PErYIUPOBAaHHE UCCIEIYSMbIX
OTHOIICHHH ¥ OIIPE/IEIIEeHBI ITyTH YCOBEPIIEHCTBOBAHHS 3aKOHOIATEIECTBA, KOTOPOE pe-
TYJIUPYeT TOBEICHHE YYACTHUKA OOIIECTBA U JCSITEIbHOCT IOPUIMYESCKOTO JIMIA KOpP-

MOPATHBHOTO THIA OTHOCUTEIHHO BBIIJIATH MPUOBLIH(INBUICH]IOB).
KnioueBble cioBa: mpenensl IpaBa, JAWBUACHBI, XO3SICTBEHHOE OOIIECTBO,

3J10yIOTPeOICHHE KOPIIOPATUBHBIM TIPABOM.

[ocranoBka mnpodaembl. [lo-
JydeHHUEe YacTH MPHOBUIA XO-
3SICTBEHHOTO OOIIECTBA — ITO TOT OIpe-
JIETSIIOIMN  UMYIIECTBEHHBIM HHTEpecC,
paay KOTOPOTo JIMIIO WHBECTHPYET CBOE
HMMYIIECTBO B YCTaBHBII KamuTaj opra-
HU3aIUU KOoprHopaTuBHOro Tuma. Ha ero
YIOBOJBCTBHE HAINPABIEHHOE OCYIIEeCT-
BJIeHHE OOJBIIMHCTBA KOPIIOPATUBHBIX
MIPaBOMOYHOCTEH y4JacTHHKa oOIIecTBa,
OJTHAM M3 KOTOPBIX €CTh IIPaBO Ha MOIy-
YeHHWEe 4YacTH TPHOBUIM (IUBHICHIOB)
opuardeckoro smna. OnHAKO OCYyIIeCT-
BJIGHHE JTOTO IpaBa YCIOKHSIETCS uepes
KOJUTM3MH, KOTOpPbIE BO3HHUKAIOT B JICH-
CTBYIOILIEM 3aKOHO/IATEIbCTBE YKPAUHBI.
Cocrosinue wucciaenopanusa. Hapg
npo0JIeMOl TOMyUYeHHsT YacTH TPUOBLIH
(muBuzmenmoB AO) oOmiectBa pabotasu
MHOTHE OTEUECTBCHHBIC YUEHBIE, CPEIH
koTopeix: B.A. Bacunsesa, 1.b. Capakyh,
N.P. Kanayp, E.P. Kubenko, 1.B. Cma-
cubo-dareeBa u ocranbhbie. OHAKO, HE-

B3Upas Ha MHOTOYHCIICHHBIE HCCIIEI0Ba-
HUA, pobiemMa MpaBa MONyYEeHHs 4acTH
npuOBLIN 00IIIEeCTBA HE pellieHa  0CTaeT-
Csl aKTyaJIbHOM.

Leap1o cTaTby SBISETCS UCCIIEOBA-
HHUE TPENEIOB OCYLIECTBICHUSA MPAB Ha
MOJTy4eHHEe YaCTH NPUOBLIH (IUBUICHIOB
AO) obuiecTBa U UX OrpaHUYEHHH, KOTO-
PBIC YCTAaHABJIIUBAIOTCA 3aKOHOOATEIIEM
(B HOPMAaTUBHBIX W BCIOMCTBCHHBIX aK-
Tax), a TaKKe CaMHMH yJaCTHHKaMHU BO
BHYTPEHHHX JJOKyMEHTax 00IIecTBa.

H3i10:keHHE 0CHOBHOIO MaTepHaJia.
Bo Bcex BUAaX HNPECANIPUHUMATCIILCKUX
o0IecTB npeaena OCyIIECTBICHUS KOp-
TIOPaTUBHBIX IIpaB HECKOJIBKO OTINYAr0T-
¢ 1o criocoOy ux yperynuposanus. Tak,
HaIpuMep, OTHOCHUTEIIbHO aKIIMOHEPHBIX
o011ecTB, KOTOpble UMEIOT OoJee CIIoXkK-
HYIO CTPYKTYpY, OHHM HPONHCHIBAIOTCS
JieTallbHee 3aKOHOZAATEIeM Ha YpOBHE
CII€uaJIbHOIO HOPMAaTUBHO-IIPABOBOI'O
aKTa, Toraa Kak B ITOJTHBIX U KOMMAaHIWUT-
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HeIX obmectBax, OO0 u TIAB — ywacrt-
HUKH CaMH ONPEICISIOT 3TH TPEICIIbl
Ha YPOBHE YYPEAUTENIbHBIX IOKYMEHTOB,
CCBUTAsICh Ha COOTBETCTBYIOMINE OJTaHKET-
HbIC HOPMBI YCTAHOBJICHHBIC 3aKOHOJA-
TeNbHBIMH akTaMu. OJIHAKO 3TO BOBCE HE
3HAYMT, 4yTO Haymuue 3akoHa «O0 akuuo-
HEPHBIX 0OIIECTBaX» MO3BOJSET YTBEPHK-
J1aTh, YTO 3aKOHOJATENEM HpeIyCcMOoTpe-
HBI BCE IPaBOBbIE MEXaHM3MbI IPE/ICIIOB
OCYLIECTBICHHS KOPIOPATUBHBIX IIPaB
akiuoHepamu. OHHM TaKXkKe HYXKIAIOTCS
CBOETO JIOKAJILHOTO peryiuposanus. Peus
UJIeT JMIIb O HEOOXOOUMOCTH MPUHSATHS
CIeLHANBHBIX 3aKOHOB, KOTOPbIE JeTallb-
Hee Obl peryJaupoBald MPaBOBOIl cTaTyc
npyrux BUIOB (kpome AO) XO3SIHCTBEH-
HBIX OOIIECTB.

Yacteio 1 cr. 30 3akoHa YkpawHbl
«O0 aKIMOHEpHBIX OOIIECTBAxX» IOHITHE
«OueudeHOy OmpeneNseTcs Kak 4acTb 4u-
croit mpubsun AO, KOTOpOe BbIILIAYMBA-
€TCsl aKLOHEPy B pacyeTe Ha OJIHY HaJule-
JKAILLYI0 €My aKLHIO ONpPEIeIeHHOTO THIIa
Ta/WiK K1acca. 3a aKLIUAMU OJHOTO THIIA 1
KJlacca HACYMUTHIBACTCS OAMHAKOBBIM pa3-
Mep JIMBHUJICH/IOB.

B ormeuenHoil crathe 3akoHa ycra-
HABJIMBAIOTCS CICAYIOLIME MPEeIbl 0Cy-
IIECTBJICHHS STOTO MPaBa: UMIIEPAaTHBHOE
TpeOOBaHHE OTHOCHTEIBHO BBIILIATHI 00-
IIECTBOM JMBHUJICHIOB UCKJIIOUUTEIBHO B
JICHE)KHOM (hOopMe; MX BBIILIATHI HA aKIIUH
OTYET O pe3ysibTarax pPa3MELICHHsI KOTO-
PBIX 3apErHCTPUPOBAH B YCTAHOBICHHOM
3aKOHOJIATEIICTBOM TTOPSIJIKE; UX BBIILIA-
Tl (B OJMHAKOBOM pa3Mepe) akIHOHEpy
B pacyeTe Ha OJIHY HA/IISKAIIYI0 eMy aK-
MO OTIPEIENICHHOTO TUIIA Ta/UiIH KIIacca;
OTHOCHUTEJIBHO BBIIUIATHI JAUBHIEH/IOB O
HPOCTBHIM aKLUUSAM OCYIIECTBISACTCS U3
YUCTOH NPHOBUIM OTYETHOTO rofa W/Min
HepaclpeeIeHHOW NpUObUIM Ha OCHO-
BaHMM pELICHHUs] 0o0IIero coOpaHusi ax-
LIMOHEPHOI'0 OOILIECTBA B CPOK, KOTOPBIN
HE TPEBBINIAET LIECTh MECSLEB CO JHS
NPUHATHS 00IIUM COOpaHHEM PELICHHS O
BBITUIATE JIUBHUIICH/IOB; OTHOCHTEIIBHO BbI-
IUIaThl AWBHUJICHIOB 110 TPUBHJICTHPOBAH-
HBIM aKIUSM B CPOK, KOTOPBIH HE MPEBbI-
[IAaeT LIECTh MECSAIEB MOCIC OKOHYAHHS
OTYETHOTO TOfIa; B Cliy4yae MPUHSTHS 00-
UM COOpaHHEM PEILICHHUS] OTHOCHUTEIBHO
BBITUIATHI JUBHICH/IOB B CPOK, MCHBIIIE,
YeM IpelyCMOTPEH, BbIILIATa JAWBH/CH-
JIOB OCYILECTBIISICTCS B CPOK, OIpE/IEIICH-
HBIA 00mMM coOpanueM [1]. 3akoHOM OT
19.03.2015 . Ne 272-VIII npu ycnoBuw,
YTO CPOK INPEAYCMOTPEH B HACTOSILIEH

CTaThe MEHBIINH, y aKIMOHEepa BO3HHUKA-
eT 1paBo OOpAILCHUs] K HOTAPUYCY OTHO-
CHUTEIIbHO COBEPLICHHS HCIIOJIHUTEIBHOM
HAJIMUCH HOTapHyca Ha JOKyMEHTax, 3a
KOTOPBIMH  B3BICKaHHE 3aJ[0JKCHHOCTH
OCyILIECTBISIETCd B OCCCIIOPHOM IOPS-
K€ CONIACHO MEpEYHI0, YCTaHOBICHHOMY
Kabunery MunnctpoB VYkpaunsl. Bos-
MOXKHOCTH BBIIIJIATHI JTUBU/ICH/IOB 3a CUET
pe3epBHOrO  Kamurajia oOLiecTBa WU
creuanbHOro (GoHAA JUls BBIILUIATHI JIU-
BUJICHJIOB 10 IPUBUJIECTHMPOBAHHBIM aK-
LUSIM; OTHOCHTENILHO MPUHATHS PeLICHHS
0 BBIIUIATE AMBHUJICHIOB M UX pa3Mepe 1o
MIPOCTBIM aKIHSM, KOTOPOE IIPUHUMACTCS
001IMM coOpaHueM aKIHOHEPHOTo o0IIe-
CTBa; a TAKXX€ OTHOCHUTEIBHO TOTO, YTO
pasmep IMBUJICHIOB 3a MPUBUICTHPOBAH-
HBIMH aKLIHUSIMH BCEX KJIACCOB OIpeieNsi-
eTCsl B yCTaBe aKI[MOHEPHOIO 001IecTBa.

Cornacno 3akony Ykpaussl «O0 axuu-
OHEPHBIX O0IIECTBAXY YISl KAXKION BbIILIA-
TBI JUMBUJEHIOB HAOIIONATEILHLIA COBET
aKIMOHEPHOIo OOIIECTBAa yCTAHABJINUBACT
JIaTy COCTABJICHHS TI€PEUHs JIHL, KOTOpbIE
HMEIOT TIPaBO Ha MOJy4YECHHE JIMBUJICH]IOB,
TIOPSJIOK M CPOK X BBITLIATHI. /lata cocTas-
JICHUS [IEPEYHs JIUL, KOTOPbIE UMEIOT ITPaBO
Ha TOJIy4eHHEe JUBUJICH/IOB 3a MPOCTHIMU
aKLMAMHU, HE MOXKET IPE/IIIeCTBOBATh JIaTe
MPUHATHSL PENICHHUsT OOIMM COOpaHueM O
BBIIJIATe AMBKACHIOB. [lepedeHs Jui, Ko-
TOpBIC MMEIOT MPABO Ha MOIyYCHHE JUBHU-
JICH/IOB [0 TIPUBUIICTUPOBAHHBIM AKLIUSM,
JIOJDKEH OBITH COCTABJICH B TEUEHHE OHOTO
Mecsa MocjIe OKOHYaHUsI OTYETHOTO To/1a.

Takoif mepedeHp JINI CKJIA/IIBACTCS B
TOPSIJIKE, YCTAHOBJIEHHOM 3aKOHOJATEIb-
CTBOM O JCTIO3UTapHON CUCTEME YKpAWHBI.

OO1mecTBO B TOPS/IKE, yCTaHOBIICH-
HOM YCTaBOM, COOOIIACT JIML[AM, KOTOpbIe
HMEIOT TIPaBO Ha MOJy4YECHHE JIMBUJICH/IOB,
0 j1are, pa3Mepe, Mopsi/IKe U CPOKE UX BbI-
wiatel. B Teuenue 10 aHel co aHSA npuHA-
THUS PEILECHHs O BBIIUIATE JUBUJICHJIOB T10
MPOCTBIM AKLMAM IyOJIMYHOE aKIMOHEep-
HOe O0IIEeCTBO COO0IIaeT O Aare, pamepe,
MOPSIIKE M CPOKE BBIILIATHI JMBHICHIOB
3a MPOCTBIMU aKLIUAMU (DOHJIOBYIO OHPIKY
(Omprxm), B OMpIKEeBOM peecTpe KOTOpOH
(KaKux) HaXOUTCS Takoe obmecTBo (cT. 30
3VAT).

TTo3TOMy MOXHO 3aMETHTh, YTO OT-
MEYEHHbIE TIpeJienbl / Ipejena OCyIIecT-
BJICHMSI yCTaHABJIMBAIOTCS B TOM YHCIIE 8
3agucumocmu om 8uda akyuti — TIpoCTbIe
WIM IPUBUIIETUPOBAHHBIC; B 3aBUCHUMOCTH
OT UCTOYHUKA BbINIAMbL — U3 YACTOH WIIH
HepacIpeIeNIeHHON MPHObLIN, U3 pe3epB-
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HOTO KaluTala, WiK CrenHaibHoro (hoH/a
JUISL BBITUTATHI IUBU/ICH/IOB; B 3aBHCHUMOCTH
OT Ux npebwvleanust Ha PoHA0BOL bupdIce, i
TOMY HOZI00HOE.

Bonee aeTanbHO CrocoObl OCyIECT-
BIICHHs 9TOTO TpaBa MPOMUCAHbI B YCTaBe
U 3aKOHOJIATEIILCTBE O JICTIO3UTAPHOI CH-
creme. IToaToMy /isi AETAIBHOTO OCBEIIIe-
HMS 3TOTO BOIIPOCA U BBIJICIICHUS [IPE/ICIIOB
OCYILIECTBIICHHS 3TOTO IIpaBa OCTaHOBUMCS
Ha HauOoJIee BayKHBIX €ro acleKTax.

Jlns BbIIJIaTBl JMBUJICHIOB II0 IIPO-
CTBIM AaKIMSAM HEOOXOIMMBIM  SIBIISICTCS
HPEXE BCEro NPUHITHE 00 3TOM pElIeHUN
obuM cobpanuem AQO, MOCKOJBKY IpH
€ro OTCYTCTBHHU JIAKE XO3SICTBEHHBIN CyI
HE CMOXeT 00s3aTh OOLIECTBO K MX BbI-
wiare. 3ato pasMep JMBHACHIOB MO IMPU-
BIJICTUPOBAHHBIM aKLHSAM BCEX KIIACCOB
ompesieNsieTcsi B yCTaBe AKIHOHEPHOTO
obmrecTsa.

HarsiiHBIM [IPHMEpOM SIBIISICTCS CIipa-
Ba HAK «Hedreras VYkpaunsp» kITIAT
«YkpHa)Ta» OTHOCHTEIBHO BBIILIATHI JIH-
BUJICH/IOB, KOTOpBIC CTaJIM OCHOBAHHEM
JUISL CHIDKEHHSI YPOBHSI KBOpyMa OOILEro
coOpanus. Benb 0e3 cooTBeTCTBYIOLIErO
pereHust o0mero coopaHust HEBO3MOYKHO
ObLIO OIUIATUTH AMBMCHMBI TOCYIAPCTBY.
Ha nmannbiit moment «I1AT «YkpHadTay
nonyumsio uckoBoe 3assinenne HAK «He-
(reras Ykpautb» ¢ TpeboBaHHEM 00s13aTh
«YxpHadTy» TEPeUUCIUTh JTUBUJICHIIBI,
HAYMCIICHHBIC Ha HaJUICKAIMe KOMIIa-
HHMH aKIUK B YCTABHOM (DOHJIC OTBETYHKA
3a 2011-2013 romer, B cymme 1,779 mmpn
TPHBEH B TOCOIOKET. 3aTO MOIKOHTPOIIb-
HBI eMy MEHEKMEHT «YKpHa(ThD) Ka-
TErOPUYECKH OTKA3bIBACTCS BBIILIAYMBATH
rocyznapcTBy 1,8 MUIUTHapaa TPUBEH JIUBH-
JIeHI0B [2].

Ha ceromns Bce akiuu B YkpauHe
CYLIECTBYIOT HCKJIIOYUTENILHO B OE€310KY-
MEHTHOH (hopMe, TIOTOMY C LIEJIBIO OTIpesie-
JICHHUS [IePEYHs1 aKLMOHEPOB, KOTOPBIC UMe-
0T IIPaBO Ha MONy4YeHue TUBUIACHI0B, AO
Ha HA4aJIO0 BBIIUIATHI JIMBUJICHJIOB JIODKHO
00eCreynTh CKIIaJbIBAHNE BO3BEJCHHOTO
YUYETHOI'O PeecTpa CYETOB BIIa/ICIIbIICB LICH-
HBIX OyMmar, COCTaBICHHOIO JETO3HTAPH-
€M Ha JIaTy HayaJia BBIILIAThI AUBUJICH/IOB
(I'maBa 6 IlomoxkeHnst 00 OCYIIECTBICHUH
JICTIO3UTAPHON JIeSITeNbHOCTH) [3].

Uto Kacaetcst cnocobos svinnamul Ou-
6U0eH006, TO ClIeyeT 00paTUTh BHUMaHUE
Ha TPaHU OCYWeCMBIeHUs, VYCIMAHOBIEeH-
Hble 6 Oeticmayloujem 3aKOHOO0Amelbemae,
MOCKOJIBKY €TI0 TIOJIOKEHHs SBIIAIOTCS J10-
CTaTOYHO HECOIVIACOBAHHBIMH.
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B wactHOCTH, CETOmHS COIIACOBAHMS
HY/KZIAIOTCSl CIEYIOIIUE TION0KEeHHs, KO-
TOpBIE PEryIUpPYIOT BO3MOKHOCTH HX BBI-
TUTaTHI:

— uepe3 kaccy oOlecTBa — I Yero
HCTIONTHUTENILHBIM OPraHOM JIOJDKHA OBITH
T0JIaHa IUIAaTEeXKHAsl BEJOMOCTh C yKa3aHHU-
€M aKI[MOHEPOB, KOTOPbIE MMEIOT IIPAaBO Ha
TOJTy4eHHE AUBU/ICHIOB;

— uepe3 6aHKu — TSI OCYILECTBICHHS
BBIIIAT B IOJIB3Y (M3MUYECKUX JIMII, B TOM
Yycie JMBHJICHJIOB, IOPUIMYECKUE JIHIA
MOTYT OMKPbIBAmMb meKyuue cuema usu-
YecKUM UYaM, 3aKITIOYUB ¢ OAaHKOM JI0TO-
BOpP 00 OTKPBITUHU TEKYIIUX CIETOB B MONIb-
3y ¢usnueckux ymn (1. 6.7 MHCTpyKImn
00 OTKPBITHH, UCTIOJIB30BAHUHN U 3aKPBITUH
CYETOB B HAI[MOHAJIBHONW M MHOCTPAaHHOMU
BAJIIOTAX, YTBEP’KIECHHOH IOCTAHOBJIEHU-
em HBY Ne 492 ot 12.11.2003) [4];

— nymem 6HeceHusi OeHEeICHOU CYMMbl
Ha Oenosum Homapuyca. B dacTHOCTH,
ct. 537 UK VYkpaunsl nperycMmaTpuBaeT
BO3MOXKHOCTb BBIIIOJIHEHUS 00SI3aTEIIbCTB
BHECEHHMEM JIOJITa Ha JICTIO3UT HOTapuyca,
B Cllydae, HalpuMep, YKJIOHEHHS Kpeau-
TOpa WM YHOJHOMOYEHHOTO MM JIMIA OT
NIPUHSATHS BBINOJIHEHNS WM B CIlydae Jpy-
TOil MPOCPOYKH C UX CTOPOHBL. BHecenue
JICHET B JICTIO3UT HOTapHyca Peryaupyercs
Taroke raBoi 21 «IIpunsaTtue B neno3ut ae-
HEXHBIX CYMM U LIeHHBIX Oymar» [lopsiika
COBEpIICHUS] HOTapUAJIbHBIX  JI€HCTBUI
HOoTapuycamu YkpawHel oT 22.02.2012
Ne 296/5 [5];

Hapsny ¢ atum B 1. 10.2. storo ITo-
psiKa TakKe OTMEYaeTcs, YTO He BBITpe-
OOBaHHBIE U3 JICTIO3NTA JICHS)KHBIE CYMMBI
U LEHHBIE OyMaru, 4To IOUISKAT Tepesa-
4ye (pU3MUECKUM M IOPUIMYECKUM JIHIAM,
XpaHATCA B JICHO3UTE TI'OCYAApCTBEHHOM
HOTApHAIIbHOH KOHTOPBI WM YacTHOTO
HOTapuyca 6 meyeHue mpex jem W TO-
clle OKOHYAHUSI YCTAQHOBJICHHBIX CPOKOB
X XPaHEHHWs MOJIeKAT IIEPEUUCICHUIO
B TocynapcTBeHHbIN OrOKET YKpauHbI B
MOPSAAKE, YCTAHOBICHHOM JAEHCTBYIOMINM
3aKOHOZATENILCTBOM YKPAUHBL

[Ipm 3TOM, KaK BEpHO OTMEYAIOT ABTO-
pe1 MoHOrpaduu «OxpaHa mpaB CyObek-
TOB KOPIOPATHBHBIX MPABOOTHOIICHHUNY,
ycraHoBlIeHHBIH B [lopsnake TpexieTHmit
CPOK JUIsI XpaHEeHUsI Ha JENO3UTe HOTApH-
yca JICHE)KHBIX CYMM SIBJISIETCSI HECKOJIBKO
MaJjblM, IIOCKOJBKY HHOIZA pasMep au-
BUJICH/IOB MOXET OBITh JOCTATOYHO 3HA-
YUTENIBHBIM U TOIZA €CTh CMbICH YBEJHU-
YUTh CPOK MX CONEPXKAHUS Ha JICTO3HTEe
Hotapuyca. CiieqlyeT MnojyiepKarb MbICIb,

YTO TEPEYNCIeHNe B TOCYAAPCTBEHHBII
OO/PKET JCHEXKHBIX CyMM HE HAMIIy4IIUd
croco0 perreHnst 3Toro Bompoca. IToatomy
HEOOXOINMOCTh BHECCHHUSI COOTBETCTBYIO-
myx n3MeHeHnit K Ilopsiiky coBepmieHus
HOTApUAJIbHBIX JIEHCTBHH HOTapHycaMH
VKpauHsb! sBISFOTCS 0ueBHAHON. CoOTBeT-
CTBEHHO, B €ro II. 1.4. cpenu cBeieHUH, KO-
TOpBIE JJOJDKHBI COIEPKAThCS B 3asBICHUH
JIOJDKHUKA, 1€7eC000pa3HO  yCTaHOBHTb
TaK’Ke U CPOK, Ha KOTOPbIN MepeatoTcs Ha
COXpaHEHHE JICHEKHBIC CYMMBbI U 1ICHHbIC
Oymaru [6].

IIpuBeneHHbIE HOPMATHBHBIC IIOJIO-
JKEHUSI HE OTBEYAIOT TPeOOBAaHMSIM 3aKOHA
Vipaunbl «O0 aKIIMOHEPHBIX O0ILECTBAXY,
comtacHo 4.5 ¢T.30 KOTOPOTO [UIs BBIIIIATEI
JIMBU/ICHIIOB OOIIECTBO B MOPSAAKE, yCTa-
HOBJICHHOM 3aKOHOAATEIILCTBOM O JIETIO3H-
TapHOH CHCTEMe YKpaWHBI, MEepPEedncisieT
uBHIeHB! LleHTpansHOMy Jero3uTapuro
LEHHBIX OymMar Ha CueT, OTKpHITHIH B Pac-
YETHOM IIEHTpE U3 00CITYKHBAHUS JIOTOBO-
POB Ha (PMHAHCOBBIX PHIHKAX YIS 3a4MCIIe-
HMS Ha CYeTa JENO3UTaPHBIX YUPEKIACHUN
U JICTI03UTapUEB-KOPPECTIOH/ICHTOB VIS HX
JIaJbHEHIIero mepeBosa JEnOo3UTapHbIMU
YUPEXKICHUSIMH Ha cyeTa JCHOHEHTOB WIIH
yIUIaThl JICTIOHEHTaM MHBIM  CIIOCOOOM,
HPEIYyCMOTPEHHBIM JIOTOBOPOM, a TaKKe
JUISL MX JIAJIbHEHILEeTro MepeBoja Jero3uTa-
PHUAMH-KOPPECHOHICHTAMH  JIMLIAM, KOTO-
pBle IMEIOT TpaBa Ha MOITy4YEHHE JJOXOI0B
U JPYTUX BBIIUIAT B COOTBETCTBHH C 3aKO-
HOJIaTeTIbCTBOM JPYTOIl CTPaHEL.

[Mocne mpunastus 3akoHa «O jgeno-
3UTapHON cucTeMe YKpauHbD» [7] Takas
BBITUIATa JIOJDKHA OCYIIECTBILITHECS uepe3
HOB00Opaszoeannbvlil Pacuemmbiil yenmp u3
06CYIHCUBAHIUSL 002080PO8 HA (PUHANCOBLIX
puinkax. ITo cOCTOSHMIO Ha CEerojiHs Liese-
CO00Pa3HOCTh €ro CO3AHUS TAKXKE 00CYHK-
JIaeTCsl CPein Kpyra CreluanucTos [9].

B cBs3u ¢ atum 21 aBrycra B 2014 .
obuio  mpunato Pemenne HKUTIOP
O BHeceHuu usMeHeHuit k IlomoxkeHuro
00 OCYIIECTBICHHH [JETO3UTAPHON Jesi-
TEIBHOCTH, COINIACHO KOTOPOTO HE MO3KE
3 MecsIeB €O JHS BCTYIUICHHS B UM CHITY
LlenTpanbHblii Aeno3uTapuii EHHBIX Oy-
Mar ¥ JeTO3UTapHBIe YIPEKICHHS TOIIK-
HBI TIPUBECTH CBOM BHYTPEHHHUE JIOKYMEH-
TBI B COOTBETCTBHE C TPEOOBAHMSIMH ITOTO
perIeHusI.

TIpouenypa HauMciIeHNsT TUBUIICHIOB,
cormtacHo 3toMmy [lonoxeHuto, ocyect-
BIISIETCS B TAKOM TTOPSIJIKE:

1) SMUTEHT HEpeUYHCIeT JAUBUJICH/IBI
Ha cuet [|/]-t0, oTkpbITHI B PLI;

2) IJJ1 mepeuncisieT 3TU CPEACTBa U3
cBoero cueta B PL{ (me Gompmre 3 p.m.)
Ha COOTBETCTBYIOIINE JCHEKHBIC CUeTa
JIETIO3NTAPHBIX YUPEKICHUH U JENO3UTa-
PHEB-KOPPECHOH/ICHTOB C OJHOBPEMEH-
HBIM TIPEIOCTABICHUEM JICTIO3UTAPHBIM
YUPEKICHUSIM COOTBETCTBYIOIIMX PaCIIo-
psbkeHnit 00 uX BbILIATE(OTHOCHTENIBHO
CYMMBI JIOXO/IOB M pa3Mepa HAuKMCIICHHBIX
JTUBHJICH]IOB);

3) nenosuTapHbIe YUYPEKICHHS OCY-
LIECTBISIIOT  BBIIUIATY IIOJYYEHHBIX OT
L /I-to cpencTB cBOUM JIEIIOHEHTaM B COOT-
BETCTBUH C IOTOBOPaMK 00 00CITy)KMBaHUM /
OTKPBITHSI CUETa B [IEHHBIX Oymarax.

Ecnu cpeznctBa, KOTOpbIE MPHIILTH HA
cyeTa JEMO3UTApPHBIX YUPEKACHUH, HE
BBIIUIQYCHHBIC BJIAJCNbIYy LEHHBIX Oy-
Mar, — Takue AUBUACHABI BO3BPAIIAIOTCS
B TEUCHHE 5 P.J. IOCIIe OKOHYaHUS CPOKa
MIPEAYCMOTPEHHOTO  COOTBETCTBYIOIIUM
JOTOBOPOM WJIM BHYTPEHHHMH JIOKY-
MEHTaMH JICHO3UTApHOTO  YUPEIKACHUS
JIOJDKHBI OBITH ITEPEYNCIICHBI Ha JICHEXK-
sl cuer L[/I-to B PI ¢ omHOBpeMeHHBIM
npenoctapienuem L|J] madopmarum ot-
HOCHTEIILHO JIUI, KOTOPbIC HE IOJYYHIIH
9TH JIOXOJBl C YKa3aHHeM pa3mepa JWBU-
JICH/IOB, JUIsl TaJIbHEHIIero BO3BPAIICHHs
B T€UEHHUE 5 p.JI. CPEACTB U3 ITOTO CUETa
SMUTEHTY. Takue ke JeiCTBUS KacaroTcst
U BO3BpAIICHUE B Cllydae MpPEKpaIleHust
JICHCTBUSL I0r0BOpa 00 OTKPHITHH/00CITY-
>kuBaHus cuera B L{I1.

Cnemyer OTMETHTb, 4YTO JAHHBIN
Croco0 BBHIIIATHEl TUBHACHIOB BEI3BIBAT
O)XKMBJICHHBIE JUCKYCCHH W OOCYXKICHUS
cpemn mpakTHkoB [10], TOCKOIBKY OH
JOCTaTOYHO YCJIIOXKHEH W HYXKIAETCs J0-
MOTHUTENBHBIX pacxonoB it AO. D10 u
CTaJl0 OCHOBAaHMEM JUIsl BHECEHHS TIpyII-
noit penyraroB Bo BPY Ilpoekra 3ako-
Ha YkpauHsl «O BHECEHUM M3MEHEHUH K
ct. 30 3akoHa Ykpausel «O0 akIuoHep-
HBIX O00IIecTBax» (OTHOCHTEIBHO YIIPO-
LICHHS [IPOLIEYPhI BBIILIATHI TUBHICH/IOB
akumoHepam) « ot 04.12.2014 . [11].

Hapsny ¢ stum HKUIIDP npoananu-
3UpOBaJIa OTMEUCHHBIH 3aKOHOMPOEKT U Ha
CBOEM IIJTAHOBOM 3aceianun oT 16.12.2014
I. 0100pHIIa CTIPAaBKY ¢ PEKOMEHIAIASMHE K
nHemy. IIpoexrt 3akona mpezaraer ympasi-
HUTB HOpMY 4dacTH 5 cT. 30; Toraa KaK pery-
JISITOP, TPOAHATM3HPOBAB OTEYECTBEHHOE
3aKOHOJIATEIILCTBO, CYMTAET HEOOXOIMMBIM
MIPEIUIOKUTH OCTAaBUTh ATy HOPMY, JIOTOJI-
HUB CJIOBAMH «HJIM OCYIIECTBIISET BBIIIIA-
Ty AMBHJICHJ/IOB BIIaJiebllaM aKIUi camo-
crositesibHOY [12].
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3aro BepxoBmast Pama VYkpaunsl He
MofIep Kana B MEpBOM YTEHHH OTMEYCH-
HBII TPOEKT, MOCKOJIBKY COIVIACHO BBIBOJA
OTHOCHTEIIEHO PE3YJIbTaToOB OCYIIECTBIIE-
HUS ~AHTHKOPPYIIIIMOHHOW  AKCIEPTH3BI
MPOEKTa HOPMAaTHUBHO-TIPABOBOTO aKTa, —
9TOT MPOEKT MPU3HAH TaKUM, KOTOPBIA He
OTBeJaeT TPeOOBAHUSIM aHTHKOPPYIIIIHMOH-
HOTro 3aKoHozarenbcTBa(pemenne Komure-
Ta ot 22.04.2015 1., nmpotokon Ne 22). ITpu
9TOM U3 BbIBOJIA 3a nofuckio €. Codorea
OHO MOTHBHPYETCSI TEM, YTO 3aKOHOATE b~
CTBOM YCTAaHOBIICHA O00S3aTEIbHOCTDH BbI-
IUIaThl JUBUJICHIOB Yepe3 JACMO3UTapHYIO
CHCTEMY C IICJIbIO 3aIUTHI MIHOpHUTapiiB
OT HEeJOOPOCOBECTHON  «HETPOIIOPLHO-
HaJIbHOW» BBIILIATH AUBHICHIOB B JICHO-
3UTApHON CHUCTEME YKpauHbl M BHEIPEH
MOPSZIOK  BBIIUIATHI  AWBHUJCH/IOB ITyTEM
MIepEUNCIIeHNs] IMUTEHTOM ILIEHHBIX Oymar
COOTBETCTBYIOIIEH CyMMBI JHMBHICH/IOB
LlenTpasbHOMY ~ JETIO3UTApUIO  IIEHHBIX
Oymar Ha CUeT, OTKPBITBIN JETIO3UTapHIO B
PacyerHom 1eHTpe M3 0OCITYy)KHBaHHUS J10-
rosopos [13].

[No HamreMy MHEHHIO, COIepYKaHUE pe-
LICHUS] KOMUTETA SIBIISICTCSI HEOCTATOYHO
000CHOBaHHBIM U ellle OOJIbIIE CHIDKACT
WHBECTUIIMOHHYIO  IPUBJICKATEIHHOCTD
JUTSl KHOCTPAHHBIX HHBECTOPOB.

Buvickazvieaaco 6 noooeprcky mo-
20 3aKOHONPOEKma, Mmakyice cuumaem
Heo0X00UMbIM YHPA30OHUMb 3AKOHO0A-
menvnoe mpedosanue OMHOCUMETbHO
MAK020 Cnocooa évin1amol OUBLOEHOO0E,
kak uepes Pacuemmnwiii Ilenmp u 6ne-
cmu coomeemcmaeyloujie UsMeHeHus K
delicmeyiouiemy 3aKOHOOAMenbCemey 6
ceazu ¢ Imum. Beov nu oomnoii omeem-
CIMGEHHOCIU 34 HeBbINIAmYy OUGUOECH-
006 uckaouumensvno uepes Pacuemmnwuit
Llenmp na yposne oeiicmgyrouiezo 3aKo-
HoOamenvcmea ne npedycmompeno. Boi-
X00um, 4mo ommeueno, Kpome pacxooos
ona AO u axyuonepos, énocum euje u
JIUWIHION0 RYMAHUUY U 8 3HAUUMETbHOU
CIenenu 3apecynupyem u ycuoxdcHuaem
npeoenvt 0Cyu{ecmeieHus aKyuoHepom
IMO20 NPAea é HOPMAMUGHO-NPABOBLIX U
6€00MCHIGEHHBIX AKMAX.

Kpome mpuBeneHHBIX HaMU CIIOCOOOB
BBITUTATHl JIMBUJICHIOB, TIpeieia OCyIIeCT-
BIICHUSI KOPIIOPATHBHBIX TIPaB yCTaHABIIH-
BAIOTCSL 6 3AGUCUMOCHIU OM HNPABOBOO
cmamyca y4acmHuKo8 KopnopamueHvix
OMHOWEHUIL U 8 3A8UCUMOCIU OM NPO-
uenmy Haonexdcawjux axkyuil (uacmeil,
naeg). OHU UMEIOT CBOM OCOOCHHOCTH OT-
HOCHTEIIbHO MPENNPHATHH C KOPIIOPATHB-

HBIMH [TpaBaMH rocynapcTsa. Jla, B 4acTHO-
CTH, cOomIacHoO CT. 5 3akoHa YkpauHbl «O0
YTpaBICHNH 00BEKTaMH TOCYIapCTBEHHOM
cobctBeHHOCTH», Kabumer MunnCTpOB
VYKpauHBI OIpenessieT MOPSIIOK OTYHCIIe-
HUSI B TOCYIapCTBEHHBIHN OIO/KET YacTH Y-
CTOM NpUOBLIH (JOXOLY) FOCYAapCTBEHHbI-
mu yHATapHBIME nipennpustasvu(I Y1) u
HX 00ObeTUHEHHSIMH [ 14].

B ciyuae Beixoma yuactHuka u3z AO
CTOMMOCTh YacTH MMYILECTBa OOILIeCTBa,
HaJUIeXKaIed K yIUIaTe y4acTHHKY, KOTO-
pBIil BBIXOAMT (MCKIFOYaeTCs) M3 00IIe-
CTBa, JIOJDKHA OIPEENATHCS M3 pacyera
CTOMMOCTH BCEr0 MMYIECTBA, KOTOPOE
TIOJIOXKEHO OOIIECTBY, B TOM YHCIIE€ OCHOB-
HBIX CPEICTB, HEMATEPHAIBHBIX AKTHBOB,
00OpOTHBIX aKTWBOB, HMYINECTBA He-
MIPOU3BOACTBEHHOTO HAa3HAYCHUSI U TOMY
mogo0HOe C  Y4eTOM HMYIIECTBEHHBIX
o0s3arenseTB obmecta. JIroboii ydact-
HUK OOIIecTBa HMMEET NpaBO TPeOOBATH
MPOBE/ICHNST C HUM PAcueTOB HCXOIS W3
JEUCTBUTENBHON (PBIHOYHOM) CTOMMOCTH
HMYIIECTBa O0IIECTRa.

B pesynbTare npoBeieHHOrO HCCiIeo-
BaHHs MOJKHO CJIEJIaTh TAaKHE BHIBOIBL.

[paBo Ha nonyuyeHHe 4acTu MPUObLIH
NPEANPUHUMATENIBCKOTO  OOLIECTBA  SIB-
JISIETCSl  COCTABJISIOLICH KOPIOPaTHBHOTO
npaBa, a B TO )K€ BPEeMsi U OCHOBHOH Iie-
JIbIO0 YYaCTHHMKA ATOT0 OOLIEeCTBA. 3aKOHO-
JaTelbHOE 3aKPEIUICHHE MpaB yYacTHUKA
o0ImecTBa Ha MOIyYCHHE YacTU HMPHOBLTH
SIBIIICTCS] BAXKHBIM JJIEMEHTOM B JIeSITEIIb-
HOCTH TIPEIIPHHIMATEIbCKIX OOIIECTB, B
YAaCTHOCTH B TIPABOOTHOIIEHHSX X y4acT-
HUKOB, ITOCKOJIBKY JTa€T BO3MO)KHOCTH YeT-
KO OIpENENATh TPeesbl OCYIIECTBICHUS
CBOMX IIPaB M NPEAOTBPATUTH 3JI0YHOTpe-
OJeHNe KOPIOPATUBHBIMU IpaBa APYTrHMU
Y4aCTHUKaMHU OOLIECTBa.
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MEPCHEKTUBBI PA3BUTHUSI MHCTUTYTA
HEIJIACHBIX CJIEJCTBEHHbIX

(PO3BICKHBIX) JEMCTBUM
B YT'OJIOBHOM ITPON3BOJICTBE YKPAUHBI

Canur TAT'HEB,
KaH/U/1aT I0PUIMYECKHUX HayK, ITPeaceaaTenb
AnemtanuoHHoro cyaa YepHUroBckoit odnactu

|

Summary

The article proposes the concept of development of the institution of secret
investigative (search) actions in criminal proceeding of Ukraine in XXI century, which
is based on an ideal model of theoretical and applied cooperation between operative-
investigative and criminal-procedural activity. At its core, the concept is based on
the following assumptions: 1) the secret investigative (search) actions — is a kind
of investigative (search) actions; 2) a key feature of such actions — is the secrecy;
3) a close relationship with the operative-investigative activity; 4) structural and logical
construction of their system, depending on the severity of the crime and the fact that
intervention into private communication; 5) polysubject of providing that means
cooperation between the subjects of criminal proceeding; 6) mainly carrying out in
criminal proceeding for serious or very serious crimes.

Key words: criminal justice, secret investigative (search) actions, operative-
investigative activity, investigator, operational units.

AHHOTaUMA

B craree mpearaeTcst KOHIENINS Pa3BUTHS WHCTUTYTa HEMIACHBIX (CIEICTBEH-
HBIX) PO3BICKHBIX ICHCTBHI B yrOJIOBHOM Ipou3BozcTBe YKkpautbl B XXI Beke, 0cHO-
BY KOTOPOH COCTaBIISIET MACATbHAsI MOAETH TEOPETHKO-TIPHKIIAJHOTO B3aUMOICHCTBHIS
MEXK]y OIEePaTUBHO-PO3BICKHON U YTOJIOBHO-TIPOLIECCYATbHOM AeSITeIbHOCTHIO. B cBO-
el 0CHOBE KOHIICTIIIHSI OTTMPASTCS Ha CIIETYFOIe NCXOJHbIEe TIONOXKEHNs: 1) HerTacHbIe
(crencTBEHHBIE) PO3BICKHBIE IEHCTBUS — 3TO PA3HOBUIHOCTD CIEICTBEHHBIX (PO3BICK-
HBIX) JEWCTBHI; 2) KITIOUEBON MPU3HAK TAKUX AEUCTBHH — HETIACHOCTb; 3) TECHAs CBSI3b
C OTIEPaTHBHO-PO3BICKHON IESTETBHOCTEIO; 4) CTPYKTYPHO-TOTHIECKOE IIOCTPOCHHE MX
CHCTEMBI B 3aBUCUMOCTH OT TSIKECTH COBEPIICHHOTO MPECTYIUICHHs U (aKTa BMelIa-
TEJECTBA B YAaCTHOE OOIICHHE; 5) MOIMCYOBEKTHOCTh IIPOBEICHHMS, TIPEIyCMaTPUBATO-
Iasi OCYIISCTBICHUE B3aMMOICUCTBHS MEXAY YYaCTHUKAMH YTOJOBHOTO MPOHM3BOJI-
cTBa; 6) MPEUMYIIECTBEHHOE TIPOBEACHNE B YTOJIOBHOM ITPOM3BOICTBE 0 TSHKKUM WIIN
0c000 TSHKKUM HPECTYIUICHUSIM.

KnioueBble ci10oBa: yrojgoBHOE IIPON3BOACTBO, HEIVIACHBIE CIIEACTBEHHBIE (PO3BICK-
HBIE) AEHCTBHUS, ONEPATHBHO-PO3BICKHAS AEATEIBHOCTD, CIE0BATENb, ONEPATHBHBIC
MOApa3IelICHHSI.

AKTya.]'I])HOCTb TEMbI HCCJIC10Ba-

I IocTaﬂomca npodiembl. C mpu-
Husg. Bmecre ¢ Tem 3a aBa roga mpu-

HATHEM HOBOTO  YTOJIOBHOTO

nporeccyansHoro komekca (YIIK) Vkpa-
WHBI, KOTOPBIA HAMOJHEH HHTEPECHBIMHU,
4acTo Jake HepealbHBIMH, HOBEUIAMH W
ujesMH, npoliemMa CHUCTEMBI CIICICTBEH-
HBIX JICHCTBUI, XOTs M cTaja Ooiee He-
HpesicKa3yeMoil ¥ MpoOIeMaTHyHOM, HO
BCE JKE TOJIyYHsIa KaK HOBYIO OKDACKy, TaK
W HOBOE jbIxaHue. Tak, OJHOH W3 HOBEIUI
VIIK Vkpaunsl, 4T0 npuBieKaeT K cede
3HAYUTEIBHOE BHHMAHHE CIIELHAINCTOB
B 00JIACTH YTrOJIOBHOTO IIpoliecca, orepa-
THUBHO-PO3bICKHOM aesitensHOCTH  (OP/I),
KPUMHHAIUCTUKH, a TAKKE MPAKTUYECKHUX
PabOTHHKOB TPABOOXPAHUTEIIBHBIX Opra-
HOB U CYJICH, ABJIACTCS IPABOBOM UHCTUTYT
HEDTAaCHBIX  (CIIEAICTBEHHBIX) PO3BICKHBIX
neiicreuii (HCPJI), HOpMBI KOTOPOTO CKOH-
nentpuposansl B 1. 21 VIIK Vipanssr [1].

MEHEHHUSl YKa3aHHOTO IpOIecCyalbHO-
IO HWHCTHUTYTAa BCKPBIJINCH HEKOTOPEIE
MpoOJIEeMBI, CBSI3aHHBIE C KaK C OOUITUME
npobenaMu B 3aKOHOJATENIECTBE MPH
KOHCTPYMPOBAaHHH  COOTBETCTBYIOIUX
HopMm VYIIK VkpauHbl, Tax U OTHOCH-
TenbHo HCPJl B wactHOCTH. MIMeHHO
i 3GGEKTUBHOTO Pa3BUTHS MHCTHUTY-
ta HCPJ] B yrosoBHOM mnpou3BOACTBE
VYkpaunsl B XXI Beke nepea ydeHbIMH 1
MPaKTUKAaMU Ha TOBECTKY JHS IOCTaB-
JIeH BONPOC 00 OMTUMM3AINK MPABOBO-
IO PEryIupoBaHUs U MPAKTHKU IPOBE-
JIEHUS] YKa3aHHbIX AEHCTBUU.
Cocrosinue ncciaenoBanus. Otaens-
HBIE BOIIPOCHI COBEPIICHCTBOBAHMUS, pe-
(opMHpOBaHUS, peOpraHU3alN, MOJEP-
HU3AIUH, PA3BUTHUSI CUCTEMBI HETJIACHO-



