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OCOBEHHOCTH HOPMATHUBHO-ITPABOBOI'O
PET'YJIMPOBAHUA 3AILLIUTHI ITPAB
HECOBEPHIEHHOJIETHUX

Oxcana IAHYUIIINHA,
aCIUPaHT
HanuonansHoll akaneMuu NpoKypaTypbsl YKpauHsl

Summary
The article investigates the international instruments applicable regulatory — legal
acts of Ukraine, analyzes the basic regulations which are based on the concept of «childy,
«juvenile», «property rights» and others. With the proposed analysis summarizes
findings on the level on which the existing legislation , found some gaps, suggests ways
to address the shortcomings of the legal system for the protection of the rights of minors,
a technique introduced legislative improvements.
Key words: convention, international standards, minors, the legal regulation,
property rights to children.

AHHOTaIUA
B crarbe uccienyrorcs MeXXIyHapOIHBIE TOKYMEHTHI, ISHCTBYIOME HOPMATHBHO-
MPaBOBbIC aKThl YKPAMHbI, aHAIM3UPYIOTCS OCHOBHBIC HOPMATUBHBIE JOKYMEHTHI, B KO-
TOPBIX (PUTYPUPYIOT MOHSTHUS «PEOCHOK», HECOBEPIICHHOJIETHHIEY, «IMYIIIECTBEHHbIC
mpaBa» ¥ Apyrue. B pe3ynbrare aHamm3a caeinaHbl BBIBOABI 00 YpOBHE 00€CIICUeHHOCTH
JEHCTBYIOIIUM 3aKOHOIATEIbCTBOM UMYIIECTBEHHBIX MPAB JETel, BBISIBICHBI OMpPEe-

JICHHBIE TIPOOEIIBI, PEIUIOKEHBI ITYTH UX YCTPAHEHHUSI.
KiroueBble cjioBa: KOHBEHINS, MEX/TyHapOIHbBIE CTAHAAPTHI, HECOBEPIIIEHHOICT-
HUE, UIMYIIIECTBEHHbIE TIPaBa, IPAaBOBOE PETYIUPOBAHUE, UMYIIECTBEHHBIX IIPaB JAeTeH.

HOCTaHOBKa npodaemsbl. [lpa-
BOBOE perylupoBaHue O00IIe-
CTBEHHBIX OTHOUICHHI — BAYKHOE YCIIOBHE
CO3/IaHMsi CTAOWIIBHOTO IIPaBOBOTO I10-
psiiKa, a TaKKe OPraHOB, MHCTHTYTOB U
YUPEKACHHH, CIOCOOHBIX 00ECIICUHTS 3a-
IIUTY U OXpaHy OT HapyIICHUH TeX MpaB u
3aKOHHBIX MHTEPECOB I'PAKIAH M APYTHX
JIUII, KOTOPBIE 3aKPEIUICHBI IeHCTBYIOMIN-
MU HOpMaMmH 1ipaBa. OO1iue couaibHble
LeJTH TIPABOBOTO PETYIUPOBAHUS TIpeciie-
JYIOT JIOCTHKEHHE COLIMAIIBHO TOJIE3HBIX
pE3y/bTaToB M B NEPBYIO OYEpeIb CO3/1a-
HHE HEOOXOMMBIX YCIIOBUH JUIs ITporpec-
CHBHOTO Pa3BUTHUS U NPOLBETaHUs 00IIe-
crBa [1, c. 6].

leabo 1aHHON CTAThU SBISCTCS Jie-
TaJIbHBIM aHAJIN3 HOPM 3aKOHO/IATEILCTBA
VKpauHbl, MOTOKEHUH MEKTyHAPOIHBIX
JIOKyMEHTOB TSI TIyOOKOTO MOHUMAHUS
CyTH mpo0OJjeM, BO3HHMKAIOLIMX IIepes
CyOBEKTaMH TIpaBa B MPOLECCE 3alUTHI
MMYIIECTBEHHBIX MPaB JICTEH.

H3i105xeHne 0CHOBHOTO MaTepHaJia.
B KonuBennum o mpaBax peOeHka, Npu-
HiaToil T'enepanbhoit Accambueeit OOH
ot 20 HostOpst 1989 r., ompeneneHo, 4to
BO BCEX JICHCTBUAX B OTHOILCHUM JETEH,
HE3aBUCHMO OT TOTO, MPEANPUHUMAIOTCS
OHHM TOCYIApPCTBEHHBIMH MJIM YaCTHBIMU
YUPSKACHUAMH, 3aHMMAIOIIUMUCS BO-
pOCaMU COLMAIBHOTO 00ecHedeH s, Cy-

JaMH, aIMAHUCTPATUBHBIMU WIIN 3aKOHO-
JaTeNIbHBIMH OpraHaMy, TIEPBOOYEPETHOE
BHHMAaHUE JIOJDKHO YICIAThCS HauTydllle-
My o0ecIieueHnI0 HHTepecoB pedeHka [2].

B coorBerctBuu ¢ npunuunom 4 Jle-
KJIapaluu 1pas pedeHka, npuHaTon ['ene-
pansHO# Accambneeit OOH ot 20 HOsIOpst
1959 r., pebeHKy TPHUHAMICIKUT MIPABO HA
COOTBETCTBYIOIIIEE JKUIbE [3].

B 1e70M HOpMAaTHUBHBIE aKThI, PEry-
JUPYIOHINE 3alIUTy IPaB HECOBEPIICHHO-
JIETHUX, MOJKHO Pa3JIeTINTh Ha JBa OONIb-
mux OnoKa: TepBBIM — 0a30BbIC AKTHI,
OTIpeIeNsTIoIIre OO MPaBOBOI cTaTyC
mur 1o 18 jiet; BTopoi — crenuaibHbIC
aKTBI, 3aKpEIUIIONINe NX IPaBOBBIE IIO-
3UIUM B KOHKPETHOW cdepe MpaBOBBIX
OTHOILICHUH.

Ha ceropns cymiecTByeT onpesesieH-
Has mpoOJiema, NPUBOAAIIAS K CIOXKHO-
CTAM TEPMUHOJOTHYECKOrO Xapakrepa.
370, B 4aCTHOCTH, CBSI3aHO C TEM, YTO B
JICHCTBYIOIIEM ~ 3aKOHOZATEJILCTBE  HET
TEPMHUHOJIOTHYECKOTO  €JMHCTBA OTHO-
CHTCIIBHO JIMI, HE AOCTUrmmXx 18 ner
[4, c. 100].

Hopmbr mpaBa SIBISIIOTCSI IIaBHBIM,
OTIPEJENSAIONUM JIEMEHTOM MEXaHU3Ma
MIPaBOBOM 3alIUTHl HECOBEPIICHHONIET-
HUX. B 5TOM MexaHW3Me OHH BEINOI-
HAIOT pa3HooOpasHele Qynknuu. C nx
ITOMOIIBI0 YCTAaHABIMBACTCS CaM IIPaBO-
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BOW CTaTyC HECOBEPLICHHOJETHUX Kak
COBOKYITHOCTh UX 3aKOHHBIX TPaB U 00si-
3aHHOCTEH, 4TO IO3BOJISIECT HOPMATHBHO
OIPE/ICNTUTh OOBEKT MPABOBOW 3aIUTHI.
Oco0EHHOCTD 3THX MPaBOBBIX HOPM CO-
CTOHUT B TOM, YTO OHH «PACITHCAHBI» MO
MHOTHM  OTpaciisiM  3aKOHOJATEJIbCTBA.
DTO co3/1aeT Onpe/ieIeHHbIE CII0YKHOCTH B
MOWCKE W MPUMEHEHHH HOPM, Peryjupy-
IOLIMX BOIPOCHI 3aIUTHI MPaB U CBOOOJ
HECOBEpIICHHONETHUX. [103TOMYy BajkHO
BBIJICIUTh OCHOBHBIE OJIOKM YKa3aHHOTO
3aKOHOJATENbCTBA 5, c. 148].

K 6a30BbIM HOpMaM ClieAyeT OTHECTH
Koncrurynuio YkpauHbl U, Ipexie Bce-
TO, HOPMBI O TIpaBax ¥ cBOOOIaX YeI0BeKa
U TpaxaaHuHa. VIMEHHO 3TH HOPMBI 00-
pa3yloT OCHOBY CTaTyca YeJIOBEKa, B HAX
BOIUIOLICHBI MEYK/IyHAPOJIHBIC CTaHaPThI
npaB U cBOOOJ YeJOBEKa M TPpaXKIaHHHA.
[TpUHIMUITHATBHBIM  JUTS  MCCIICAOBaHUS
YKa3aHHOW B HA3BaHUM CTATH TPOOIICMBI
SIBJSIETCSI KOHCTHTYIIHOHHOE TOJIOKEHUE
0 TOM, YTO OCHOBHBIE IIPaBa U CBOOOJBI
YeJIOBeKa HEOTUYXKIAeMbl U HEpPYLIHMMBI
[6]. NubIMH criOBaMU, KOHCTUTYLIIOHHBIE
mpaBa ¥ cBOOOIBI HE CBSA3BIBAIOTCS C BO3-
pacToM YeloBeKa, 3a UCKIIOUYECHHEM CITy-
4aeB, KOTJa MX OCYILIECTBICHUE TpeOyeT
JOCTIDKEHUST  OIIPEACTICHHOTO BO3pacTa
(mpaBo u30uparh U OBITH W30OPAHHBIM —
ct. 38 u 1p.). He ciyuaiino B HOpmax pas-
nena 2 OCHOBHOTO 3aKOHA YKpawWHBI yIIO-
Tpebnsercss popMynia «KaKAbIH HMeEeT
MPaBO» U 3TH HOPMBI COCTABIISIFOT OCHOBY
MIPaBOBOTO CTaTyca HE TOJIBKO B3POCIIOTO,
HO ¥ HECOBepIIeHHOIeTHErO [5, c. 148].

JInst BBISACHEHHsT MEXaHH3Ma IpaBo-
BOI 3aIIIUTHI IPAaB HECOBEPIICHHOICTHHX,
3HAYUMOCTh HMEIOT KOHCTHTYI[HOHHBIC
HOPMBI O 3alIHTE TPaB ¥ CBOOO YeTOBeKa
u rpaxnanuHa. KoHcTuTynms YkpauHBI
HE TOJIBKO 3aKpeIlIsIeT TaKylo 3alUTy, KaKk
00513aHHOCTh TOCY/IaPCTBA, HO ¥ FapaHTH-
pPYeT TOCyNapCTBEHHYIO 3alUTy MpaB U
cBoboxa. Otcioma clienyeT, 4To MIaBHBIM
CyObEKTOM 3alUThl TIPaB HECOBEPLICH-
HOJICTHUX SIBIISICTCSl TOCYHApCTBO M €ro
oprabl. OCHOBHBIM MHCTPYMEHTOM 3TOU
3aIIUThI SBISIFOTCS. FOPUIIMUYECKUE Cpell-
CTBa, NPHMEHSICMBIC YIIOJHOMOYCHHBIMU
Ha TO TOCYapCTBEHHBIMHU opraHamu. Tak,
Konctutyusi  YKpauHbl — rapaHTHPYET
KaKIOMY CYIeOHYIO 3allUTy €ro mnpas u
cBoOox. OIHUM W3 3HAYMMBIX OOBEKTOB
TOCYIapCTBEHHOH 3alIUTBHl COTJIACHO CT.
51 KoHcrutyuun VYkpauHbl sBiseTCA
nerctBo. COBpeMEHHOE MOHUMAaHUE Me-
XaHU3Ma MPaBOBOW 3aIMTHl MpPaB HECO-

BEPIICHHOICTHUX ObUIO OBl HEMOJIHBIM
0e3 YNOMHHAHHSI O KOHCTHTYLIMOHHBIX
MOJIOKCHUSAX, B KOTOPBIX HAET pedb O
TOM, YTO TIpaBa M CBOOOABI YEIOBEKA
rpaXJaHUHA SBISIOTCS TapaHTHPOBAHHBI-
MH (CT. 22). A 3HAYUT, TOCYJapCTBEHHOI
3alIuTe TIO/UIEKAT BCE MpaBa M CBOOOMIBI
HECOBEPIICHHOJIETHETO, HE3aBHCUMO OT
TOTO, 3aKpPEMJIEHbl U OHMU B JEHCTBYIO-
IEM 3aKOHOJIaTENbCTBE.

PaccmarpuBaemMble HOPMBI COCTaBIIS-
IOT KOHCTUTYLHOHHYIO OCHOBY IIPaBOBOIL
3aIIUTHI NPaB U CBOOOJ HECOBEPIICHHO-
JIETHUX, B TOM YHCJIE UX UMYIIECTBEHHBIX
W OKWINIIHBIX nipaB. OHM SBIAIOTCS 0a30ii
JUIL  3aKOHOAATEIBHOTO PETYIUPOBAHUS
OOIIECTBEHHBIX OTHOLICHUH B 3TOW 00-
JIacTy.

OCHOBOIIOIOXXHBIMHI HOPMaTHBHO-
MPAaBOBBIMH aKTaMH B 3TOH chepe obrre-
CTBEHHBIX OTHOLICHHH TaKOKe SBIISTFOTCS
Cemeltnblii u  ['paxmgaHCKWil  KOJIEKCHI
VYkpauHsl. VX 3Ha9NMOCTB B IIPAaBOBOM Me-
XaHHM3Me 3alIUThI TIPaB ¥ CBOOOJT HeCOBep-
LIEHHOJICTHUX, KaK B OOILEM CMBICIE, TaK
MU B YaCTH 3aIUTHl MX HMMYIIECTBEHHBIX
1paB, 3aKJIFOYAETCs B TOM, YTO HOPMaMH
9THUX KOIEKCOB, 1O CYTH, OHPEIEISIOTCS
OCHOBHBIE 3JIEMEHTBI CTaTyca HECOBep-
LICHHOJIETHUX, ()OPMBI IOPUIMYECKON 3a-
LIUTHI ATUX CyOBEKTOB mpasa [5, c. 149].

[IpaBoBoe perynupoBaHue peanansa-
LU UMYIIECTBEHHBIX U KIJIHMIHBIX MIPaB
JeTed B YKpauHE — 3TO COBOKYIHOCTb
MIPABOBBIX CPE/ICTB, C TIOMOIIBIO KOTOPBIX
TOCYapCTBO OCYHIECTBIISIET MPAaBOBOE
BO3/eiicTBHE Ha OOIIECTBEHHBIC OTHOIIIE-
HUSI, CIIOKHBIIIHECS B CBSI3M C peajii3ali-
eil mpaB JeTell Ha UMYIIECTBO B YKpanHe.
OCHOBHBIM CpEJICTBOM TaKOH JESTEIEHO-
CTH BBICTYIA€T CUCTEMA 3aKOHOAATEIBHO
3aKpEeIVICHHBIX HOpM (IpaBMIJI TOBEJie-
Hus) [1, c. 6].

ITockonbky B MexayHapoaHbix KoH-
BEHIIMSX JIMIa B Bo3pacte /10 18 set 06o-
3HAUEHbI TEPMUHOM «IETH», TO AETAIOTCS
MOTIBITKY MCIONB30BaTh 3TO IMOHATHE U
B OTEUECTBEHHOM 3aKOHOAATEIbCTBE IO
OTHOILCHUIO K YKA3aHHOH BO3PAacTHOM
rpynne. B nmocnennee Bpems m B Ha3Ba-
HUSIX COOTBETCTBYIOIIMX ITOPA3ACICHUI
TOCYapCTBEHHBIX OPTaHOB CJIOBO «HECO-
BEPIICHHOJIETHHE)» OBLIO 3aMEHEHO CJIO-
BOM «ZIeTH». B To ke BpeMs JOCTaToIHO
pacrpocTpaHEHHBIM B OT€UECTBEHHBIX 3a-
KOHOJATENBHBIX aKTaX OCTa€Tcss TePMUH
«HECOBEPUICHHOJIETHUEY.

Tak, on ucnosnsdyerca B [paxnan-
CKOM KojieKce YKpauHsI (CT. cT. 32-35, 54,
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55,59-61, 63, 69, 77,203, 221, 222, 242,
261, 272, 292, 1032, 1179, 1180, 1182,
1191, 1199, 1206, 1241, 1292) [7], I'pax-
JTAaHCKOM IIPOIIECCYaIbHOM KOIeKce YKpa-
uHbI (cT. cT. 27-1, 29, 39, 43, 81, 94, 110,
182,234, 236-238, 241-245) [8], Xozsii-
CTBEHHOM Kopiekce Ykpaussl (cT. 69) [9],
Koznekce agMHHUCTpPaTHBHOTO CyHOIPO-
W3BOJICTBA YKpauHHI (CT. cT. 12, 56, 142,
272) [10], HanoroBom Konekce YKpawHBI
(ct. ct. 70, 99, 179) [11], TamoxxeHHOM
koaekce (cT. cT. 367, 374) [12], Yromnos-
HO-HCIIOJIHUTEIBHOM KOJEKCe YKPaHHBI
(cr. et 12, 19, 38, 51, 88, 92, 106, 108,
140, 144-146, 148, 149, 154, 156, 157,
161) [13] u op. UnTepecHO, uTO Yromnos-
HO-TIPOLIECCYaTbHBII  KOAEKC YKPauHBI
COZIEP’KUT HOPMBI, B KOTOPBIX UCIIONTB30Ba-
HBI TPU TEPMHUHA: «MAJIOJICTHUIY, «HECO-
BEPIICHHOICTHUI», «peOeHOK» (CT. CT. 3,
213,224,226, 22, 232, 536) [14].

B YronoBHOoM konekce YKpauHBI (J1a-
nee — YK VYkpauHsl) 1BOSIKO TPaKTyeTCs
TIOHSITHE «HECOBEPIICHHOJIETHUE». B CT.
cT. 61, 66, 97-105, 107, 108, 120 >Tum
TEPMUHOM OXBATBIBAIOTCS JIMLA, B BO3-
pacte ot 14 nmo 18 ner [15]. Oanako B
Ocobennoit yactu YK VYkpauHsl, koraa
YCTaHABIIMBACTCS YTOJOBHASI OTBETCTBEH-
HOCTb 3a IPECTYIUICHUS, COBEPLICHHbIC
MPOTHB HECOBEPUICHHOJIETHUX, T10]] 3THM
)K€ TEPMHHOM ITOHMMAIOTCS BCE JIMLA JI0
18 met, XOTS B OTAETBHBIX CIy4asX HUC-
HOJIB3YETCS U MOHSITUE «MAJIOJICTHHI.

Becbma HEOTHO3HAYHO yKa3aHHBIE
MOHATHSA UCHONB3yIoTcsl B CeMeHOM Ko-
nekce Ykpaunsl (manee — CK Ykpanmsr)
[16]. ITo oTHOMIIEHHUIO KO BCEM JIUIIAM, JI0-
cTurmuM 18 JeT, MCroiap3yercss TepMUH
«IeTW», W3 KOTOPOTO BBIACISIIOTCS IBE
KaTerOpHH: MaJOJIETHHE — JIeTH 110 14 Jer,
HECOBEPILICHHOJIETHUE — JIETH B BO3PACTE
ot 14 1o 18 ner.

Taxoke ormerum, uro CK VYkpaunbl
3aHMMAeT B MCCIEIyeMOM MEeXaHU3Me
ocoboe mecto. Unest HeswiOnemoctu (cy-
BEPEHHOCTH) IpaB JETeH HPOHH3bIBAET
NPAKTHYECKH BCE COJEPIKAHHE HTOrO 3a-
KOHOJIATEIBHOTO aKTa.

Tak, ct. 6 CK VYkpaunsl onpenens-
€T, YTO MPABOBOH cTaTyc pebeHKa MMeeT
JIUIIO 710 TOCTHYKEHHS UM COBEPIICHHOE-
TUsL. MalloNIeTHUM cUuTaeTcst peOeHOK J10
JIOCTIDKEHHST UM 4eThIpHaauaTh jeT. He-
COBEPIICHHOJIETHUM CUNTAETCSl PEeOCHOK
B BO3pacTe OT YETHIPHAALATH J0 BOCEM-
Ha/IIaTH JIeT.

AHanu3upys ceMeiHoe 3aKoHOAa-
TENIBCTBO, CIIEAYeT MOAYEPKHYTh, YTO Ha



[ AuGuST 2014

ocaoBe CK Ykpannsl npuHHMArOTCs ApY-
THe 3aKOHBI U TOJ3aKOHHBIE aKThI, MMe-
I0IIMEe HEe MEHee BakHoe 3HadeHue. Ilo-
CIIEHNE TIPEJCTABIAIOT 3HAYUTEIBHBII
1o 00bEMy OJIOK HOPMATHUBHBIX aKTOB, B
KOTOPBIX C YUETOM IIPaBOBOTO CTaTycCa Jie-
TeH, a Takke yrpo3 MxX IpaBaM U UHTEpe-
caM OMpENEJIIOTCS MEpBI 10 3alUTe UX
HUMYILECTBEHHbIX I1PaB.

Tepmun «aetn» B I'parkaHCKOM KO-
nekce Yipaunbl (nanee — ['K Yipaunsi),
HarpuMmep, MpuMeHseTcs A1t 00o3Haye-
HUSL COOTBETCTBYIOIIMX POJACTBEHHBIX
cBs3et (4. 2 cT. 1266) B KOHTEKCTE IIpaBa
Ha HACJIEJICTBO. AHAJIOTHYHBIH TEPMHH
HCHOIB3yeTcsl B 3akoHe YKpauHbel «O0
OCHOBAX MPEIYNpPEXACHUS W MPOTHBO-
neiictBus Koppymum» [17]. Xapakre-
pusyst poiab ['K Ykpaunsl B MexaHU3Me
MPaBOBOM 3alIUTHI TPaB HECOBEPIIECH-
HOJICTHUX, HEOOXOIMMO OOpaTHUTh BHU-
MaHHe Ha B3aMMOJIEHICTBHE CEMEITHOTO 1
I'Pa’kAaHCKOTO 3aKOHOAATEIbCTBA B ATON
obactu.

CoracHo COJEPIKaHUIO HOPMATHB-
HBIX aKTOB YKPaWHbI MPaBO COOCTBEH-
HOCTH sIBJI€TCA TeM (yHIaMEHTOM, Ha
KOTOpOM Oa3upyeTcs HpaBoBas CHCTEMa
VYkpaunsl. Koncturynust YkpauHsl ycra-
HOBWJIA OCHOBHBIE IPUHLMIIBI IIpaBa
cobctBeHHOCTH. B cT. 41 OcnHoBHOTO 3a-
KOHAa YKpauHbI ONPEAENIEHO, YTO KaXAbIi
HMEeT NpaBO BIAETh, MOJIB30BATHCST M
pacropspKaTbesl CBOe COOCTBEHHOCTEIO,
pe3yIbTaTaMi CBOEH MHTEIUIEKTYaJIbHOM,
TBOpUECKOH mesTensHOCTH. HukTo He
MOXeT OBITh JIMIIEH IpaBa COOCTBEHHO-
CTH. DTO TPaBO SIBISIETCS HEPYIINMBIM.
Cr. 47 KoHctuTynum YKpawHBI yKa3bl-
BAET, YTO KAKABIH I'paXKIaHUH YKPaWHBI
“MeeT IpaBo Ha xuibe [6]. [ocynapcTBo
CO3/1aeT YCIIOBHUS, MPU KOTOPBIX KaXKIbIH
Oyzer MMeTb BO3MOXKHOCTb IOCTPOUTH
JKHUITbE, IPHOOPECTH ero B COOCTBEHHOCTD
WJIM B3SITH €ro B apeHny [20].

He ocraBienbl 06e3 BHUMaHMS IIpaBa
nereil u B JKwinimHoMm Konekce Ykpau-
uel (nanee — KK Ykpannsr). B c1. 46 J)KK
VYKpanHBl TPEIyCMOTPEHO IpPEeUMyIIe-
CTBEHHOE TIPaBO HA BHEOUEPETHOE IOTY-
YEHUE JKWIBIX MOMEIICHUH IeTSIM-CHPO-
TaM W AETSIM, JUIICHHBIM POIUTEIBCKOM
omeku [18].

Ko Bropomy OJIOKy HOpPMAaTHBHBIX
aKTOB, [IPUHAJUIC)KAT 3aKOHBI YKPAUHbBI U
MOA3aKOHHBIC aKThl, B HOPMaX KOTOPBIX
COCPEJOTOYCHBI MOJIOKEHHUST O 3alluTe
JieTeil, B 4aCTHOCTH MX MMYIIECTBEHHBIX
Ipas.

Takum, 6e3yCcIOBHO, CIIETyeT CUNTATh
3axoH Ykpaussl «O0 oxpaHe JeTCTBa» OT
26 ampesst 2001 . Ne 2402111 [19].

Tak, cT. 5 yka3aHHOTO 3aKOHa pery-
JUPYeT OpPTraHU3aIMI0 OXPaHBI JIETCTBA.
OCHOBHBIE TIPHHIUITEI OXPAHBI ETCTBA H
TOCYIapCTBEHHYIO TIOJIUTHKY B 3TOH cde-
pe onpexnenser BepxoBnas Pana Ykpau-
HBI ITyTEM YTBEPXKJICHUS COOTBETCTBYIO-
MUX OOIIEroCyJapCTBEHHbBIX MPOrPAMM.
MecTHbIe OpraHbl MCIIOJHUTENBHOH BIla-
CTH M OpraHbl MECTHOIO CaMOyIIpaBlie-
HHS B COOTBETCTBHMHU C UX KOMIETEHIHEH,
OIIPE/ICNICHHOI 3aKOHOM, O00ECIeYHBaIOT
3aIIUTY JIMYHBIX U UIMYIIECTBEHHBIX TpaB
Y UHTEPECOB JIETEN.

Kpome Ttoro, B ct. 17 ompeneneno,
YTO CyJ B CiydYae JIMIICHUS pPOIUTEINEit
POANTENBCKUX IMPaB WM OTOOpAHHS pe-
OeHka 0e3 JHIICHHUS POAUTEIHCKUX IMPaB
OJTHOBPEMEHHO HAaKJIaJBIBAaeT 3ampeT Ha
OTUY)KIACHUE UMYIIECTBA U JKWIbS JIeTeH,
0 YeM cOo00IIaeT HOTapuyCy 110 MECTy Ha-
XOXK/ICHHSI UMYIIECTBA ¥ XKHJIbsI [19].

I'maBHOI 1enbl0 TOCYIApCTBEHHOM
NOJIMTUKK B HMHTEpecax JeTei sBiseT-
Csl OCYIIECTBJIEHHME IIpaB AeTed, Mpen-
ycmoTrpeHHblx  Koncrutynmeidn  Ykpau-
HbI, HEJOIYIICHHEe HMX JUCKPHUMHHAINH,
YKpEIUICHHE OCHOBHBIX TIapaHTHil IpaB
U 3aKOHHBIX MHTEPECOB JETEeH, a Takke
BOCCTAHOBJICHHE UX IIPaB B CIIydasix Ha-
pymIeHui. 3HadeHHEe STOro 3aKoHA M
MeXaHn3Ma MPaBOBOM 3aIIUTHI MpaB He-
COBEPIICHHOIETHUX 3aKJIIOYAeTCs B TOM,
YTO JPyrHe HOPMATHBHBIEC aKThI, PETYIH-
pysl OOIIECTBEHHBIC OTHOMICHHSI B ITOI
cdepe, TOIKHBI UCXOIUTh U3 IPUOPHUTETA
TOCYIapCTBEHHOH MMOJMTHUKU B HHTEPECax
JIeTeli ¥ OCHOBBIBATHCS Ha CIEYHOLIHMX
npuHuunax [5, c. 150]:

— 3aKoHOJATeNbHOE obecredeHue
npaB peOeHKa, B TOM YUCIIe IMYIIECTBEH-
HBIX IIPaB;

— TOCYJAapCTBEHHAS MOJAJEPKKA Ce-
MBbHU B LICIISIX O6CCH6‘IBHHSI IIOJIHOLICHHO-
TO BOCIIUTAHUA HCTCﬁ, 3allIUThI UX HpaB,
IIOATOTOBKH K HOHHOHCHHOﬁ JXU3HU B
00111eCTBE;

— YCTaHOBIICHHUE U COOJIOICHHE TOCY-
I[apCTBeHHI)IX MHHUMAJIBHBIX COIUAJIb-
HBIX CTaHAapTOB, OCHOBHBIX HOKa3aTCHeﬁ
KaueCTBa XHU3HU HCTeﬁ C yquOM pCFI/IO-
HaJIBHBIX pa3qu1/Iﬁ ITUX HOKa?;aTCJ'[CiI;

— OTBETCTBCHHOCTH JOJIDKHOCTHBIX
JIML, TPXKJIAH 3a HApPYIICHUE MPaB W 3a-
KOHHBIX MHTEPECOB peOeHKa, MpHUYHMHE-
HHE €My Bpe/a, JIMIICHHC HMYIIECTBA,
KUITBS,

— TOCYHNApCTBCHHAs IOAJEPIKKA Op-
TaHOB MECTHOTO CaMOYIpaBJIEHHs, 00-
IIECTBEHHBIX OOBEAMHCHHH W APYTHUX
OOIIECTBEHHBIX OPTaHW3aINH, KOTOpPHIE

JOJDKHBI  OCYIIECTBISTH  AEATENLHOCTD
I10 3aIIHTE TPaB W 3aKOHHBIX HHTEPECOB
pebenka.

3axoHoM YkpanHbl «O0 obecrieueHnn
OpraHM3allMOHHO-TIPABOBBIX YCIIOBUH CO-
LUAJILHOH 3aIllUTHI AE€TEH-CUPOT U JIETEH,
JIMLIEHHBIX POJHUTENILCKOH OIEKH» OT
13 auBaps 2005 r. Ne 2342-IV ompene-
JIeH Tako¥ crenuduyeckuil TepMuH, Kak
«COIMAIBHOE JKHIIbE» — KUJIas IJI0IIa/b,
KOTOpas MPeA0CTaBISACTCS 110 HOPMaM ro-
CYJapCTBEHHBIX COLMAIBbHBIX CTaHIAPTOB
B COOTBETCTBHUH C 3aKOHOAATEIHCTBOM 3a
CYET TOCYJAPCTBEHHOTO W/WIM MYHHIIHU-
najxbHOTO XIHIHOTo (Gouma [22]. Kpo-
M€ TOTO, B CT. 3 OIIPEAEISIET OCHOBHI FOCY-
JApCTBEHHOM IMOJIHUTUKH IO COIHATIBHOM
3aIIuTe JeTeH-CUPOT M IeTeH, JTNIIEHHBIX
POAWTENBCKOM OTEKH, a TAKKE JIUI U3 MX
grcina. OQHAM U3 OCHOBHBIX ITPHHIIUITOB
SIBJIACTCS 3aIIUTAa MMYIIECTBEHHBIX, *KHU-
JIMIIHBIX U UHBIX TIPAaB U HHTEPECOB TaKHX
neteil.

CrienajbHbId  OJIOK HOPMATHBHBIX
AKTOB, PEryJIUPYIONIMX BOIPOCHI MPaBO-
BOM 3aIIUThHI 3aKOHHBIX MHTEPECOB HECO-
BEPIICHHOICTHUX, SBISECTCS JO0CTATOYHO
HIMPOKKUM. ITO OOYCIIOBICHO KaK pa3Ho-
o0Opa3uemM caMux MpaB 3TUX CyOBEKTOB,
LIAPOTOil chep UX OCYIIECTBICHUS, TaK
1 crieru UKo UX MOJOKEHUST B KOHKPET-
HBIX BHJaX MPaBOOTHOIICHUH KaK CIHeNH-
aJBHBIX CyOBEKTOB Mpasa [5, c. 150].

Kpome Toro, HeoOXoaumo oOpaTuThb
BHUMAaHHUE Ha aKTHl CyAeOHOM NMpaKTHKH,
KOTOpbIE XOTh M HE OTHOCSATCS HU K OJI-
HOHM U3 YKa3aHHBIX IPYIII, JOJKHBI OBITH
YUTEHbI IPH PEIICHUH CIIOPOB CYIAMH:
Pemenne EBpomneiickoro cyna mo mpa-
BaM YeJIOBEKa, IIOCTAHOBJICHHUS U MHUChMa
[Inenyma BepxoBHoro Cyna Ykpaussl, a
Taxke Bpiciiero crenuaau3upoBaHHOTO
cyna YKpauHbl IO PAaCCMOTPEHHIO Ipa-
JTAHCKUX U YTOJNOBHBIX ziel [ 1, c. 8].

COBOKYITHOCTB 3THX HOPM COCTaBIIfI-
€T, 110 HaIlIeMy MHEHHIO, MEXOTPacIeBOi
MIPAaBOBOM WHCTUTYT 3alUTHl HMYyIIe-
CTBEHHBIX MpPaB HECOBEPIICHHOIETHHX.
Wrak, mnpaBoBOll MeXaHM3M 3alIUThL
MMYIIECTBEHHBIX IIpaB JeTel, Ha Haml
B3I/, — TO CHCTeMa HOPMAaTHUBHO 3a-
KPEIUIEHHBIX NIPABOBBIX CPEJCTB, HCIOIb-
3yeMbIX YIOJHOMOYEHHBIMU CyOBEKTaMU
IIPABOBBIX OTHOILIECHUH C IIEJIBI0 CO3aHUs
KaK MOXXKHO JIy4YIIMX YCJOBHMH peann3a-
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UM MMYIIECTBEHHBIX mpaB neTed. Obe-
CIICUEHUE COCTOSIHUSI 3aIIUINEHHOCTH B
3HAYUTEIBHOW CTEIIEHH 3aBUCHT OT 3()-
(DEeKTUBHOCTH ACSATEIBHOCTH CYOBEKTOB,
OCYLICCTBISIIOIINX 3alIUTy MpaB HECo-
BEPIICHHOJICTHUX.

[TprHIMas BO BHUMaHUE 00JIBIIOE KO-
JIMYECTBO HOPMATHBHO-TIPABOBBIX aKTOB,
OIPEEISIIOIINX OHITHE «HECOBEpIICH-
HOJICTHHE», 3aKPEIUISIONINX UX MPAaBOBOM
CTaTyC, periaMeHTHPYs. KOHCTHTYLHOH-
HBbIE TIpaBa, B TOM YHCIIE Ha XHUJIbE, Ha
HMMYIIECTBO, 3aKOHOJATENbLCTBO TpelyeT
BHECCHHUSI  OMPENICIICHHBIX KOPPEKTHB,
XOTs1 ObI HA YPOBHE PEryIHPOBAHHS Hesi-
TEJILHOCTH OPraHOB MPOKYPATYPhI, KOTO-
pasi HampaBJieHa Ha 3alUTy TaKoW Kare-
TOPUH JIII, KaK JI€TH, 3aIUTy UX UMYIIIe-
CTBEHHBIX U JKHJIUIIHBIX TIPAB.

Tak, menecoobpasHo ObuTO OBI CO3-
JaTh OJMH BEJOMCTBEHHBIH KOTH(HUIIU-
POBaHHBII aKT, B OCHOBY KOTOPOTO OBLIH
OBl TIOJIOKEHBI ONpEAEICHHs TOHSITHH,
[JIaBHBIX HJIEH JEeWCTBYIOIIETO 3aKOHO-
JIaTeJIbCTBA, HAIPABICHHOIO HA 3alUTy
[paB HECOBEPIICHHOJIETHUX, OTOOpaka-
nack Obl crieruduKa 3aMThl UX MpaB, B
TOM 4YHKCIIC U BHECY/IeOHas 3alluTa, Orpe-
NIENSUTACh Obl KOHKPETHBIE OCHOBAaHHS U
YCIIOBUSI OCYIIECTBICHHS TaKOTO poja
NIESITeNIbHOCTHU TIPOKYPaTypOi, IPHOPUTE-
ThI ¥ T. 1. Takoif akT mo3BoNMI OBl YIIPO-
CTHUTh MPOIEAYPY MOUCKA OMPEACTCHHBIX
HOpM. TTOCKOJIBKY CHEKTP HOPMATHUBHBIX
aKTOB, B KOTOPBIX YIIOMHHAIOTCSI HECO-
BEpILICHHOJICTHHE, B YaCTHOCTH, X UMY-
IICCTBEHHBIC U JKUIHIIHBIC NIPaBa, OUYCHb
OOJIBIIION, BBHI3BIBAET CIIOKHOCTH ITOHMCK
HEOOXOAMMOW HOpPMBI, KOTOpasi ObI Jaia
OTBET MPABOIIPUMEHUTEIIO HA HHTEPECY-
oM ero Bornpoc. Buumanue paccpeno-
TOYMBACTCSl Ha JIECATKH 3aKOHOB, Ha MO-
HCK U BBIJCJICHUE U3 HUX HEOOXOAMMBIX
HOPM U HE BCer/a, B KOHIIE KOHIIOB, Ha-
XOIUTCSI OTBET.

VY4auThIBas Takoro poja CI0KHOCTH,
mpejanaraercsi pa3paboTarth BEIOMCTBEH-
HBIA KOAU(DUIIMPOBAHHBIN aKT MO 3alld-
T€ MMYIIECTBEHHBIX U JKUIIUIIHBIX TPaB
HECOBEPIIEHHOIIETHUX, KOTOPBIA CyIile-
CTBEHHO YIIPOCTHT JESTEILHOCTh IpPO-
Kypopa Ha HalpaBjCHHE 3allUTHI MPaB
peOeHKa, €ro MMYIIECTBCHHBIX W KHU-
JIMIIHBIX TPaB, MO3BOJUT MPOAYKTHBHEE
HCIIONIb30BaTh CBOW IToiHOMOuus. Kpome
TOTO, IenecooOpa3Ho ObLIO ObI BBECTH
MPaKTHKY PEryJIsSPHOTO OCBEILEHHUs Jiesi-
TENBHOCTH M OOMEHA OIBITOM CpPelu pa-
OOTHUKOB OpPraHOB MPOKYpPaTypbl B 3TOM

HAIPaBJICHUH, UCIOJb3Yysl OQUIHANbHBIN
caiiT I'eHepanbHOU MPOKypaTypsl YKpau-
HBI, K KOTOPOMY MMEJH ObI JOCTYI TOJIBKO
pPabOTHHUKU MPOKYpATYpBbI, POHIS Hepes
9TUM COOTBETCTBYIOIIYIO PETHCTPAIHUIO.
CyiecTBoBaHHe Takoro poga uHdopma-
LHOHHON CTPAHHUIIBI MPEIOCTABUIIO Obl
BO3MOKHOCTb MHOTMM  IIPOKYPOPCKUM
pabOTHUKAM HaWTH OTBET Ha pPAA HPoO-
GJIEMHBIX BOIIPOCOB.

BeiBoabl. IlogBozns utor, XoTenock
Obl 00paTUTh BHUMAaHUE HA TO, YTO JIET-
CTBO SBJISICTCS OTHOCHTENILHO KOPOTKUM
OTPE3KOM JKU3HHU YEJIOBEKA U B TO )K€ Bpe-
Msi HauOoyiee BaXKHBIM mepuogoM Gop-
MHPOBaHUs JINYHOCTH. [109TOMY Ba)KHO
MTOHMMATh, YTO MIMEHHO I10 3TOU NPUYNHE
OJIHOY M3 IIIABHBIX 3a/1a4 [IPABOBOI'O rOCY-
JIApPCTBA SIBISICTCSl BCECTOPOHHSST OXpaHa
W 3aIlUTa [paB YeIOBeKa M TPpaXIaHHHA,
a 0COOCHHO HECOBEPUICHHOICTHHX.

Oco0oro BHUMaHHs CO CTOPOHBI I'0-
cynapcTBa TpeOyeT obecriedeHue mpaB 1
cBO0O/] HECOBEPILICHHOJICTHHX, MTOCKOIIb-
Ky MOJIOJIb COCTaBIIsIieT Oyayluee cTpa-
Hbl. O0ecrieyeHue ee paB COOTBETCTBYET
TpeOOBaHUAM MHOTOYMCIIEHHBIX IPaBO-
BBIX aKTOB MEX/IyHAPOJHOIO Xapakrepa,
JEMOHCTPUPYET TO, YTO STOMY BOIPOCY
y/IeJIAeTCsl BHUMaHHE HE TOJIBKO B HaIleH
CTpaHe, HO M CO CTOPOHBI MEXyHapo.-
HOTO cO00IIeCTBa.
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ITPABOBBIE ACIIEKTBI OBGECIIEYEHUA
SAHIUTHI B YTOJIOBHOM INPOU3BOACTBE
KAK ®OPMBbI IPEJICTABUTEJBCTBA
NMHTEPECOB I'PA’KJIAH B YKPAUHE

Eaena IIEBHAS,
QIBIOHKT JTOKTOPAHTYPHI M aILIOHKTYPBI
XappKOBCKOTO HAIIMOHAIBFHOTO YHUBEPCUTETA BHYTPEHHHX JICTT

Summary

In her article the author conducts a theoretical research of the legal support of
defense of citizens’ interests in Ukraine, analyzes and determines the value of changes
in national legislation, examines current issues related to the empowerment of defender
and the exercise of his professional activity in the criminal process in Ukraine. Based
on the analysis of the current legislation and theoretical material on this subject the
author defines the conditions, grounds, and especially the participation of defenders in
criminal proceedings, allocates the appropriate conceptual system, conducts a general
characteristic of improving safeguards activities marker, identifies a number of general
theoretical and practical problems of the defense of citizens’ interests in criminal
procedure of Ukraine.

Key words: Unified register of lawyers of Ukraine, representation, lawyer, lawyer
activity, defense, defender, bar of Ukraine.

AHHOTAI M

B cBoeii crarbe aBTOp MPOBOJAUT TEOPETHYECKOE HUCCIIEIOBAaHUE IPABOBOIO obecie-
YEHHUS 3alUThl HHTEPECOB I'PakAaH B YKpanHe, OCYLIECTBISET aHAIU3 U ONpPEAesIeT
3HAYCHUE BHECCHHBIX U3MECHECHUN B HAI[MOHAJIBHOM 3aKOHOAATEIILCTBE, PACCMATPUBACT
aKTyallbHbIE BOIIPOCHL, CBSI3aHHBIE C PACIIMPEHUEM ITPAB 3aIIUTHUKA U OCYIIECTBICHHEM
ero npodeccHoHaIbHON JeATETHHOCTH B YTOJIIOBHOM Iporiecce YkpanHbl. Ha ocHOBa-
HUY [IPOBEACHHOIO aHAIN3a HOPM JCHCTBYIOIIErO 3aKOHOIATEIbCTBA U TEOPETUYECKOIO
Marepuaa 10 JIJaHHOI TeMe aBTOp OINpPEAEINSAeT YCIOBHS, OCHOBAaHUS M OCOOCHHOCTH
y4acTusl 3alllUTHUKA B YTOJIOBHOM IIPOU3BOJICTBE, BBIAEISIET COOTBETCTBYIOLIMN MOHS-
THUHHBIH anmapar, IPOBOAUT OOIIYI0 XapaKTEPUCTUKY HOBBIILICHHUS YPOBHS rapaHTHH Jie-
ATEIBHOCTH 3aLUTHUKA, BBIJEISET Pl 00IIETEOPETHYECKUX U MIPAKTUYECKUX PodiIemM
OCYLIECCTBIICHHS 3a1UTHl HHTEPECOB I'PaKJaH B yrOJIOBHOM IIpoLiecce YKpauHbI.

KuroueBsie cioBa: Exqumerii peecTp afBOKaTOB YKpanuHbI, IPEICTAaBUTEILCTBO, /-
BOKAT, aJIBOKATCKasl JeATEIbHOCTD, 3aIllUTa, 3aIIUTHUK, aABOKATypa YKpaHHBI.

HOCTaHOBKa npodiaemsl. B co-
BPEMEHHBIX YCIIOBHSX IIPABOBON
WHCTUTYT TPEACTaBUTEILCTBA 3aHIMAET
0cob0e MecTo B MPOIECCyaTbHOM MeXa-
HHU3ME 3aIIUTHI TIpaB, CBOOOJT M 3aKOHHBIX
HMHTEpecOB (PU3NYECKUX U IOPUINIECKUX
mun. B csa3u ¢ npunsitiem B 2012 1. Ta-
KHX KIIFOUYEBBIX HOPMAaTHBHO-NIPABOBBIX
aKTOB B MCCleyeMoi cdepe, Kak Yronos-
HOTO TPOLECCYyalIbHOTO Kojekca YKpau-
HBI, 3aKoHa YkpauHbl «O0 afBOKaType H
aJIBOKaTCKOM nmesTeabHOCTH», a B 2011 .
3akona Ykpaunsl «O OecruiaTHO# mpaBo-
BOI IIOMOLIM» BO3HUKAET HEOOXOAUMOCTh
paccMOTpPeTh NMPABOBOM MHCTUTYT Mpes-
CTaBUTEJILCTBA M €ro (JOpM B COOTBET-
CTBHHM C BBIIICTICPEUNCICHHBIMHI 3aKOHO-
JTaTeIbHBIMH aKTaMHU.

AKTYyaJIbHOCTb TeMbI HCCJIeI0BAHMSI.
B nipencrapieHHOM cTaThe MpoaHaJIn3Uupo-
BaHBI HOBAIIMM B 3aKOHOJATEILCTBE YKpa-
WHBI, BBIIENICH psii OOIIETeOPETHYECKIX

npo0OneM pa3BUTUSL MHCTUTYTA aJBOKa-
TYpBI, @ TaKKe OIpe/eleH COOTBETCTBY-
oL TOHATUHHBIN amnmapar, KOTOPbII
OTHOCHUTCSI K paccMarpuBaeMoi obnactu
HAy4YHBIX 3HAHUH.

CocrosiHue mucciaegoBanus. IIpo-
OJeMbI TIPaBOBOTO HMHCTUTYTa MpecTa-
BUTEJILCTBA B YTOJIOBHOM IIPOHM3BOJCTBE
VYKpanHbl OBUTM HCCIIEOBAaHBI Ha YPOB-
ne pokropckux (T.B. Bapdomomeesa,
B.B. MenBenuyk) 1 KaHIUAATCKUX JHC-
cepramii  (B.B. bens, B.IO. Pesnux,
I1.B. Xotenen, O.I. Iumo, O.I. SHoB-
ckas u gp.). OcsemeHwe psja Ipo-
OreM BcTpeuaroTCs TaKke B paborax
O.JI. XKyxosckoii, S.I1. 3eiikan, B.B. Men-
Benuyka, M.M.Muxeenko, B.B.JIeonenko,
A.A. Hukonaesoi, C.®. Cadynbko,
A.Jl. Carouxkoro u Apyrux YYEHbIX.
OTIenbHO cCJeayeT BBIACIUTD BbIAAIO-
muxcs HMccienoBareneii mpobimeM mpa-
BOBOTO MHCTUTYTa aJBOKaTypbl KOHIA



