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METOJOJIOI'USAA UCCIEJOBAHUA
T'PAXKJAHCKUX IPABOOTHOIIEHUIA
B BOITPOCAX OXPAHBI 1 3AIIIUTHBI
UMY ECTBEHHBIX ITPAB ®PU3NYECKHUX
N IOPUINYECKUX JIML

Hapesa KYLIEPEL,
KaHAAAAT SKOHOMHYECKHX HayK,
notieHT Kadeapsl « MeHeHKMEHT BHEITHEIKOHOMUYESCKOU ICATEIBbHOCTI
VHHBepcuTeTa COBPEMEHHBIX 3HAHUI

Summary

Atrticle is devoted to the essence of each method of research, which can be used for
scientific study of civil relations in the protection of property rights and the protection
of natural and legal persons, both in Ukraine and Moldova. This takes into account and
provides the ultimate practical orientation results of each research method. Disclosed
as a methodological approach to the theoretical and practical orientation jurisprudence.
Investigate the contents of a number of scientific methods of knowledge and given
the rationale for their application in the study of issues related to the conservation and
protection of the property rights of individuals and legal entities.

Key words: property relations, ownership, methodology, dialectic study.

AHHOTaNMA

Crarbs IOCBAIIEHA PACKPBITHIO CyTH KajKJ0TO METO/a HAy4YHOTO HCCIIC/IOBAHUS,
KOTOPBI MOKET OBITh HCIOIB30BAaH IPH HAYIHOM HCCIEIOBAHNH IPAXKJAHCKIX MPABO-
OTHOILIECHHUH B BOIPOCAX OXPAHBI U 3aLIUThI UMYIIIECTBEHHBIX NPaB (U3NYECKHUX U IOPH-
JMYECKUX JIUI KaK B YKpauHe, Tak 1 Pecryonuke Mosnnosa. ITpu 5ToM yuuThiBaeTcs 1
JTaeTCsl KOHEYHAs! MPAKTUIECKasi HAIPaBICHHOCTD PE3yNbTaTOB KayKIOTO METO/a UCCie-
JoBaHus1. PackpbiBaeTcss METOJOIOIMYECKUH MOIXO/ KaK K TEOPETHUECKOM, TaK U MpaK-
THYECKOH HaIpaBICHHOCTH IOpUCTIpyAeHIHH. Mccemnyercs: conepikaHue [eoro psjaa
HayYHBIX METOOB MO3HAHUS U JAaeTcsi 000CHOBAHME LEIeCO00Pa3HOCTH MPUMEHEHNUS
UX B IIPOLIECCE U3YUCHUS BOIIPOCOB, CBA3AHHBIX C OXPAHOH U 3alIUTOI MMYIIIECTBEHHBIX

paB (1)I/I3H‘{8CKI/IX 1 IOpUANYCCKUX JIUIL.

KiwueBble ciioBa: NMYHIICCTBCHHBIC OTHOLICHUSA, IIPABO C06CTBCHHOCTI/I, MECTOI0-

Jiorus, AMaJICKTUKa, UCCIIEIOBAHU .

I IOCTa]—[OBKa npodiaemsl. Bo-
IIPOC OXPaHbl U 3aAIMUTHl UMY-

IIECTBEHHBIX INpaB  (QU3HUECKUX W
IOPUANYECKUX JIUI SBJISETCS OJHOU U3
CaMBbIX CJIOKHBIX IPOOJIEM COBPEMEHHO-
ctu. st TOYHOTO NMOHUMAHHS KaK Teo-
pETHYECKUX, TaK U MPAKTHYECKUX IPO-
67eM 1O BONpOCaM OXpPaHbl M 3aLIUThI
UMYILECTBEHHbIX MpPaB BCEX CyObEKTOB
IpakJaHCKUX IPaBOOTHOLIEHUH Cyllle-
CTBYET HEOOXOIUMOCTb B IIPOBEIEHUH
Hay4HBIX HCCIIeOBaHUH. DT0 00ycias-
JHMBA€TCd MHOTOBEKTOPHOCTBIO DTOIO
CBEPXCJIOKHOIO BOINPOCA, €ro 0CcOOeH-
HOCTSIMH, CYOBEKTHBIM COCTABOM, 3aKO-
HOZIaTEIbHBIM Pa3BETBICHUEM T. 1. Y4H-
ThIBas JJaHHBIE 0OCTOATEIBCTBA, €CTh Ha-
cyliHas He0OOXOIUMOCTb B OIpe/eIeHUN
TeX Hay4HBIX METOJOB HCCIEJOBaHUSA C
HOMOIIBI0 KOTOPBIX MOKHO IIPOBECTU
KOMIIIEKCHOE HCCIEJOBaHHME Kak 3a-
KOHOZIaTeNbHOU 0a3bl YKpauWHbI, Tak U
ctpan EBpocoro3a, cyneOHOH mpakTHKN

U TEOPETUYECKHX HapabOTOK YYEHBIX C
LIEJIbI0 TIOJyYEHHUs] HOBBIX HAy4YHBIX pe-
3yJIbTATOB.

AKTYaJIbHOCTBh TeMbI HCCJIeI0OBAHUS
3aKJIIOYaeTCss B TOM, YTO Hay4yHas METO-
JIOJIOTHSI SIBJISICTCSL TEM TEXHOJOTHYCCKHM
CPEACTBOM, ONPENEIISAIONINM HallpaBIeHUE
Hay4HOI'O HCCJIEOBaHuUs, Iperosaras
TOT KOHEUHBIN Pe3y/bTarT, Ha KOTOPBIA Ha-
JieeTcst uccnenonarenb. [Ipu sTom He Bce
METOJ[bl HAy4HOTO ITO3HAHMSI SIBJISIOTCS
MPUEMJIEMBIMUA TI0 TOM WJIM WHOM Tema-
THKe uccieaoBannii. HeoOxomumMo moHu-
Marh, Onaromgaps KakoMy METORy MOYKHO
JIOCTUYb JIYYILIEro Hay4yHOro pe3ysbTrara.
C y4eToM JaHHBIX 00CTOATENBCTB CTAThs 1
IpeuIaraeT Takoi 1mogaoop HayIHBIX METO-
JIOB, KOTOpBIE LIeNIeCO00pPa3HO PUMEHSTh
IIPU UCCIICIOBaHUM MTPOOJIEM OXPaHbI U 3a-
LIUTHI UMYILECTBCHHbBIX MPAaB KaK (u3nye-
CKHUX, TaK U IOPUIUYECKUX JIUIL.

CocrosiHue wucciaenoBanusi. Hayu-
HBI aHAIU3 MpoOIeM METOI0IOoTHYe-
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CKOTO XapakTepa ObUT MPEMETOM HCCle-
noBaaust H.M. Slceaka, P.b. Illbmmku,
E.A. Mwnuypuna, P.A. Credanuyka wu
JIPYTHX YYEHBIX, paOOTHI KOTOPBIX ITOCIY-
KW (QyHIAMEHTAJILHOW OCHOBOW Julst
JATBHEWIINX HayYHBIX Pa3paboTOK B BO-
[IpOCax METOAOJIOTUH.

Henp n 3ana4a cTaThH 3aKIOYACTCS
B MCCJIEOBAHUU TEX HAY4YHBIX METOJ0B
MO3HAHMS, KOTOpBIE MPHUAALYT HCCIIEH0-
BaHUIO BOIIPOCOB OXPAHBI U 3AILUTHI UMY~
[IIECTBEHHBIX MPaB PU3UUCCKUX 1 FOPHUIU-
YECKHUX JIUL ONIEPAaTUBHOCTb, JIOTUYHOCTD,
JIOCTYIHOCTB, HAYYHOCTh, IPAKTUYHOCTb,
MIOMOTYT TOJNyYUTh OTBETHI HAa T€ Hayd-
HBIC 3aJ]a4¥, KOTOPBIE CTABUT TEpel CO-
0011 nccnenoBaTemb.

H3n0:xeHne 0CHOBHOTO MaTepHaJia.
YactHasi COOCTBEHHOCTDH SIBIISIETCSI €CTe-
CTBEHHOH OCHOBOH OBITHS KaXKIIOTO Ye-
JoBeKa. YenoBeK, KOTOpbI HE HMeeT
UMyIIecTBa, (PaKTHYECKH HE UMEET U Po-
JIUHBI, TOCKOJIBKY UMEHHO UMYIIECTBO (B
YaCTHOCTH — HEJBIKMMOE), KaK IPaBHIIO,
YIACPKHUBAET 4YEJIOBEKAa B ONPEICICHHOM
MECTE €r0 NPOKUBAHHUSA.

OxpaHa U 3a1uTa caMoro UMyIecTBa
SIBIISIETCSI OJIHOBPEMEHHO OXpaHOW U 3a-
LIUTOM WMMYIIECTBEHHBIX NpaB JMLA Ha
Hero. Ha sToM ocHOBaHMM UMYLIECTBO U
MMYIIECTBEHHBIE TPaBa SBJSIOTCS TMOHS-
TUSMHU HEPa3JeIMMBIMU, TOCKOIBKY BCE
BEILU OKPY>KaloIeH cpeibl HE MOTYT CO3-
JTaBaThCsl HUKEM, HE TIPUHA/IJICIKATh HUKO-
MY WJIH CyIIECTBOBAThH caMy 110 cebe. [Ipn
9TOM COOCTBEHHOCTH HE JIOJKHA HCITOIb-
30BaThCSI BO BPEJ YEJIOBEKY M OOIIECTBY
(ct. 13 Koncrurynun Ykpaunsi) [1, c. 4].

BesycnoBHO, cOOCTBEHHOCTH O0OSI3BI-
BaeT Kak IOPUANYECKHX, TaK M (U3NUe-
CKHX JIMI K ee oxpaHe U 3amure. [loHs-
THSI «COOCTBEHHOCTBY, AMYILECTBEHHbBIE
MpaBa», «OXpaHa», «3alUTay, «IOCsra-
TEJIbCTBA HA MMYILECTBEHHBIC IpaBay,
«HE3aKOHHOE 3aBJIaJICHHE UMYIIECTBOMY,
SIBISIICH  FOPUANYECKUMHU  KaTETOPHUIMU,
TpeOyIOT TOYHOTO MOHMMAaHUE BO BCEX
WX JeTaNsIX C IEeNbl0 OIHO3HAYHOCTH
WX TOJNKOBAaHUS B TPAKTUYECKOH FOpHU-
crpyaeHnud. B To ke Bpems, HECMOTPs
Ha TPOCTOTY TaKUX CYXJCHUH, UX CYTh
ABJISIETCS YPE3BBIYAHO CIIOXKHOM. Bot
[I0YeMy JIaHHbIE KaT€rOpUU BCErzna Haxo-
IITCS B IIEHTPE BHUMAHHS HAaydHBIX HC-
CJIEJOBAaHUI YYEHBIX, KOTOpBIE KaxIbIi
pa3 MBITAIOTCS JaTh UM ONpPEAETICHUs KaKk
MOXHO TOuHee. DOpMyIUpOBaHHE TOY-
HBIX HOHSATHUI OT ero mpocToi K CI0KHOMN
(hopmyie, pacKpbITHE UX COCTABIISIONIAX

g

SIBJISCTCS ypPOBHEM Hay4HOH padoThI.
Taxoro ypoBHS JHIIO TOCTUTAET 3a CUET
AQHAJMTUKO-HAYYHOTO IOAXO/a K HCCIe-
JOBAaHHUIO BOIIPOCOB OXPAaHBI W 3aIUTHI
HMMYIIECTBEHHBIX NPaB JMYHOCTH, a BMe-
CTE C TeM — U UCCIIEJOBAaHHIO TeX POpM I
METOJIOB HE3aKOHHBIX IMOCATATEIILCTB HA
HMMYIIECTBEHHBIE NTPaBa JINIIA.
besycnoBHO, mepen 3akoHomaTeneM,
C OJJHOM CTOPOHBI, U HCCIIE0BATENEM — C
Jpyroif, B BOIIpPOCaX OXPaHbl U 3aIUThI
HMMYILECTBEHHBIX TPaB KaK (M3NYECKHX,
TaKk ¥ IOPUIMYECKHX JMI[ CTOSIT CBEPX-
CIIOXKHBIE 3a7auu. B mepBoM ciydae 310
CBSI3aHO C CO3JaHHEM U NPHHATHEM CO-
BEPIIEHHOTO TPaKJAHCKOTO 3aKOHOJa-
TEJILCTBA, @ BO BTOPOM CITydae Ha OCHOBE
Hay4YHBIX METOJOB HCCIEIOBaHUSI — CMO-
JIeTUpPOBaTh CUTYaTHBHBIE MOMEHTHI B
BOMpOCaX OXpaHBl W 3alINUTHl HMYyIIe-
CTBEHHBIX TIpaB JINIA, CO3/1aTh ITOHSATHEHIE
MpaBoOBbIe Ae(PUHUINH U 3aKOHOTIPOEKTEHI,
KOTOpbIE MOXKHO OBUIO OBI TOJIOXKHTH B
OCHOBY OymymIux 3akoHOB. Takum oOpa-
30M, B 00IIeCTBE OOBEKTUBHO CYILECTBY-
eT NoTpeOHOCTh B NMOCTOSIHHOM OOHOBIIE-
HUM HAay4HBIX UCCIIEA0BAHUH C 1I€TbIO BbI-
SIBIIEHUS], yCTAHOBIICHUS, TIOATBEPKACHUS
WM U3MEHEHMS CIIOCO00B, CONepIKaHus,
TPaHMIl U T. JI. B BOIPOCAX IPakJaHCKO-
MIPaBOBOM OXpaHBI U IPaxkJaHCKO-TIPaBO-
BOM 3aIUTHI IPAB COOCTBEHHOCTH.
Bwmecre ¢ Tem, HecMOTpst Ha TO, 4TO
TaKue HMCCIEIOBAHUS M MOTYT KacaThCs
Pa3IUYHBIX CETMEHTOB TEX WM HHBIX
MIPaBOBLIX SBJIECHUH, BCE e METOI0IOTH-
YEeCKH OHM OyIyT MOXOKUMH, TIOCKOJIBKY
TIPX HAYYHBIX MCCIIETOBAHMUIX YacTO MpPH-
MEHSIFOTCS OJTHY U T€ )K€ HayJHBIE METOIbI
no3HaHus. TakuM 0o0pa3oM, KaxIblil Hc-
Clef0BaTellb, B TOM YUCIE U IPU HCClle-
JIOBaHUU BOIPOCOB, CBSI3aHHBIX C MPaBO-
BBIMH NPUHIHUIIAMH, CyObEKTaMU, HHCTH-
TyTaMH, KacarolIUecs: OXpaHbl U 3aIUThI
HMMYIIECTBA U UMYIIECTBEHHBIX MIPaB KaK
(bU3MYECKUX, TAK U IOPUITYECKUX JIUI HE
CMOXKET 000HTHCH Oe3 MPUMEHEHHs CH-
CTEMHO-CTPYKTYPHOTO METOJIa U CUCTEM-
HOro ananusa. [laHHbIl MeTOn HCClEno-
BaHUS CIIOCOOCTBYET BBISBICHHIO BCEX
0COOCHHOCTEH MpaB COOCTBEHHOCTH, H
Ha 9TOIl OCHOBE IMO3BOJISICT OINPEAEICHUE
o0I1ero MOHATHS TpaB COOCTBEHHOCTH,
€r0 CTPYKTYPHBIX JIEMEHTOB, 0OBEKTOB
CyOBEKTOB, OXpaHHBIX M 3aIIUTHBIX CIIO-
c00OB ¥ METOJIOB OXPAHBI ¥ 3aIINTHI TIPaB
cobcrBeHHOCTH. [IpyMeHeHHEe JTaHHOTO
METo/1a TO3BOJSIET c(HOPMYIHPOBATH Ka-
YECTBEHHO HOBBIE MOJAXOABI K BBIILIEYIIO-
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MSHYTBIM BompocaMm. CoueTaHue Takux
UCCIEOBAaHUNH C aJAMHHHUCTPATUBHBIM,
YTOJIOBHBIM, TPasKAAHCKUM IMIPOIIECCYyalb-
HBIM TIPAaBOM JIa€T BO3MOXHOCTbH CO3/1aTh
KOMITJIEKCHOE HAYYHOE MCCIE0BaHNE.

Kaxxnoe wmccienoBanme, B TOM 4YHC-
Je W TPaXTAHCKUX IPABOOTHOIIECHUH B
cdepe OXpaHBI M 3aMIUTHl UMYIIECTBEH-
HBIX TIPaB (U3MYECKUX U FOPUINIECKUX
JML, 1enecoo0pa3Ho Ha4yaTbh C BO3HUK-
HOBEHUS M Pa3BUTH IpoOJieM 1paB co0-
CTBEHHOCTH B Pa3NYHbIE UCTOPHUECKHE
MEePHObl CTAHOBJICHUS OOIIECTBEHHBIX
orHomeHuil. Ilpm »sTOM mNpUMeHeHue
HCTOPHUUECKOTO METOJa HCCIIEIOBAHHS
JTaeT BO3MOXHOCTb HCCJIE0BaTh UMEHHO
T€ 3aKOHOMEPHOCTH, KOTOPBIE MMOCTEEH-
HO (OPMHPOBAIM COACPIKAHUE TOHATHS
BEIIHOTO IIPaBa B TOT WJIM WHOU NEPUO.
JlaHHBII METO UCCIIENOBaHUS T03BOJIET
MOHATH TIPUPOAY TPAXKTAHCKUX TIPaBO-
OTHONICHHUH, MPEIMETOM KOTOPBIX SIBIIS-
IOTCSI BOIIPOCHI COOCTBEHHOCTH U €T0 CO-
CTaBHBIE DJIEMEHTEL.

ANTOpUTM TOUEK 3peHHs PUI0CcO(OB,
IOPHUCTOB, SKOHOMHCTOB, a TaK)K€ aHaJIN3
TpakJaHCKOTO  3aKOHOJATENbCTBA JIAET
BO3MOKHOCTb ~KPUTHUYECKH B3IISHYTb
U OCMBICIUTh KaTeropuy HMYILIECTBA U
HUMYIIECTBEHHBIX IPaB C TOUKU 3PEHHs
UX COBOKYMHOCTH U Pa3HOBUAHOCTEH Tex
HMYIIECTBEHHBIX OTHOILIEHUH, KOTOPHIE B
CBSI3U C 3TUM BO3HHKAIH, a TAKXKE MOHSTh
UCTUHHYIO CyTh TE€X IPAaBOOTHOILICHUH,
KOTOPbIE MMEJIN MECTO B IAJIEKOM WIIH He-
JTAJIEKOM TPOIILIOM.

JlnanexTuKy MO3HAHUS TaKUX PaBO-
BBIX SIBICHHH II€7IecOo00pa3HO HCIOIb-
30BaTh IPH PACCMOTPEHWH HE TOJIBKO
MIPaBOOTHOIICHNH B BOIIPOCAX IpaB COO-
CTBEHHOCTH, HO U B BOIIPOCAaX OXPaHBI U
3aIUThl UMYIIECTBEHHBIX IpaB Kak (u-
3UYECKUX, TaK U IOPUANYECKUX JIHII, UX
JUHAMMKY Pa3BUTHUS M aHAIU3 KOHKPET-
HBIX OOIIECTBEHHBIX OTHOIICHUI M HC-
cleloBaHUM CyneOHOM mpakTuku. Takoe
uccie0BaHue, 0e3yCI0BHO, CBS3bIBACT-
Csl HE TOJIBKO C OOIIMM NOHSTHEM Tpax-
JTAHCKUX MPABOOTHOIIEHUH, HO U C TeMHU
MPABOBBIMU  KAaTETOPUSIMH,  KOTOPEIC
MPE/ICTABISIIOT COOOM CofiepKaHue TpaxK-
JAHCKUX IPABOOTHOLICHUH, MOCKOIBKY
TpaXJIaHCKUE MPABOOTHOIICHHS (HOPMHU-
PYIOTCSl 4epe3 CHCTEMY WX DJIEMEHTOB:
00BeKTOB, cyOBEKTOB M HMX Tpynm. Bce
9TO TpedyeT Oe3yCIIOBHOW JeTaln3aluu
n koHkperm3anmuu. CeromHs B Hayke
IPaXJaHCKOTO IpaBa MOCTENEHHO (op-
MHUpyeTCsl Liedas TeOpusi T'paxkJaHCKUX
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MIPABOOTHOLICHUH, MOCKOJIBKY IOHSTHE
IpaXXIaHCKUX MPABOOTHOIICHUI HMeEeT
pa3nu4Hble WHTEPIpETaluu, TEPMHHO-
JIOTUYECKHE PA3INUIusi, KOTOPBIE HMEIOT
MECTO HE TOJBKO B TEOPHH, HO U Cyneo-
HOM mpakTuke. [IpudnHOi 3TOTO SABIISIET-
s TO, 4TO JIOBOJIHO YacTO OJHU U TE XKe
IIPaBOOTHOLICHHS, UMEesl OJIMHAKOBOE CO-
JIep)KaHue B BOIPOCAX 3alUThl UMYILE-
CTBEHHBIX IIPaB, MOJYYalOT Pa3JIHyHbIE,
MOpOil  IMaMeTpaIbHO MPOTHUBOMOJIONK-
HBIE MTOAXO/bI. ITO 03HAYALT, YTO TEOPHS
U NPAKTHKAa HUMEIOT JIOBOJILHO HU3KHM
YPOBEHb CBSI3U MEXKIy COOOH. YueHble
4acTO TOBOPAT O CYTH TPaKAAHCKUX
MIPaBOOTHOLICHUH, OTMedasi, 4YTO 3TO
OOIICCTBEHHbIC OTHOIICHHS, KOTOpPbIC
BO3HHUKAIOT KAXKABIM JE€Hb MEXIy JIOIb-
MH, TIPEJCTaBIsIs cO00H comepikanue nx
JKU3HU. J[aHHBIE OTHOIIEHUS SBISIOTCS
MPaBOBBIMH, ITTOCKOJIIBKY OHH, KakK IIpa-
BHJIO, YPETYIHPOBaHBl HOPMaMH IIpaBa
uin oObryasiMu. Te ke JeHCTBHS, KOTO-
pBIe BBIXOAAT 3@ NpeENesibl HOPM IpaBa
SIBIISIETCS. HE TPAaBOBBIM, a [OTOMY OHH
HE 3aIlMIAIOTCSA CHJIOW 3aKOHA HAIero
rocygapcrta. Takum oOpasoM, aHanu3s
HOPM TPaKIaHCKOTO TpaBa TpedyeT Io-
CTOSIHHOTO UX COIIOCTABJICHUS C peallb-
HBIM BPEMEHEM, B KOTOPOM UMEIOT MECTO
T€ WM HMHbIE NpaBoOTHOIIeHUs. Llens
Takoi pabOThl COCTOHUT B TOM, YTOOBI B
0011ecTBe, KOTOPOE HA CETOJHS SIBIISET-
Cs1 BBICOKOTEXHOJIIOTUIHBIM, HE YIIyCTUTH
HOBBIX TPAaBOOTHOIIEHHH, KOTOpHIE IIO-
SIBUJTICH, HO TAK M OCTAIOTCSI HEYPETYIH-
POBAaHHBIMH 3aKOHOM.

Taxum 06pa3om, BaxHOI MeTORO0IIO-
IHYECKOH INpoOJIeMOil COBPEMEHHOCTH
B UCCIIEIOBAHUAX, CBA3aHHBIX C MPaBO-
OTHOIICHUSMH B cdepe COOCTBEHHO-
CTH, €€ OXpaHbl M 3allUThl, ABISAETCA
IoTeps CBA3EH TaKUX HMCCIEIOBAHUI ¢
MOBCEAHEBHOW CyneOHOUW MpPaKTUKO
U QIrOpuTMa YCHWJICHHOTO pPa3BUTHSA
00ILECTBEHHBIX OTHOLIEHUH. BwmecTto
9TOTO B HAyYHBIX MMyOIUKAIIUAX TTOSBIIS-
I0TCS HOBBIE€ MOHSTHS, BBOASTCS HOBEIE
CII0Ba, KIACCHUPUIUPYIOTCS OOBEKTHI,
CyOBEKTHI, HO HHOT/Ia BCE 9TO HE UMEET
HU TEOPETHYECKOTO, HU MPAKTHIECKOTO
3HaueHus. ['pakpaHckoe mpaso cienyer
paccMmaTpuBaTh Kak MPHUKIAJHYIO OpH-
IUYECKYI0 HayKy, KOTOpYIO cpOopMHpO-
Baja, MpexJie BCEro, MHOTOBEKOBas Cy-
neOHas M )KM3HEHHAs MpakTHKa. Takum
00pa3om, rpaxJaHCKHE IPaBOOTHOIIE-
HUS HaXOJATCS B TECHOH CBSA3M C 00bEK-
THBHBIM TIPaBOM, «IIOCKOJIbKY SIBIISFOTCS

CPEACTBOM IEepeBOAa OOIIUX IOIOKE-
HUH TPaBOBBIX HOPM B KOHKPETHBIE
CyObEeKTHBHBIE NPaBa W IOPUAMYCCKHE
00513aHHOCTH yYaCTHUKOB OOIIECTBEH-
HBIX OTHOMICHHI» [2, c. 155].

Konen XX nHauano XXI Beka o3Hame-
HOBAJICSI TeM, YTO YKpauHa cTaja He3a-
BUCHMOH CTPaHOM, OTKpBITON mupy. Ta-
KOH IpolLecc pa3BUTHs 001IecTBa cesall
BO3MOXHBIM CPaBHMTEIbHbIH aHAIM3, B
HEepBYIO o4Yepellb, MaTepUaIbHOTO TpaBa
Vkpaunbl u ctpan EBpomnbl. Takum 00-
pa3oM, CpaBHUTEIBHO-TIPABOBOM METOJ
UCCJIEI0BaHUS JaeT BOZMOXKHOCTH Ha OC-
HOBE COINOCTABJICHUS PA3IMYHBIX HOPM
TPaXJaHCKOTO TpaBa BBIIBUTH HEMIO-
CTaTKH U IPEUMYIECTBA B ()OPMYIUPOB-
K€ MOHATHUH, COIepKaHUs NMPUHLIUIOB H
JIEHCTBHA TE€X WIM WHBIX HHCTHUTYTOB,
HaWTHU IIyTH AJIs JaJdbHEHIIEro pa3BUTH
HAIllero HAIMOHAIBHOTO 3aKOHOJATEIh-
CTBa, IMOCKOJNBKY YyYeHBIe, NMPHU3bIBas K
W3MEHEHHIO YCTAapeBIINX B3IVISIOB Ha
COBPEMEHHYIO JIEHCTBUTEIHHOCTH, JIO-
BOJIBHO YacTO CTPEMSATCS K COXPAHEHHIO
CTapbIX HJEH B paMKaX MPUBBIYHOTO CTH-
15t minienust 3, . 16]. Takum oGpasom,
KOMITapaTMBUCTCKUX MOAXOJ JIaeT BO3-
MOXXHOCTb TPOBEJCHUSI HCCIICIOBAHUN
pa3JIMuHBIX HOPMATHBHBIX aKTOB IyTEM
UX COIOCTABJICHMS, MPEIOCTABISAS BO3-
MOXHOCTh TSl IadbHEHIIEr0 ABMKCHUS
B M3YyYEHHM KaK TEOPETHUECKOH, TaK H
[IPaKTUYECKON COCTABIISAIONICH IpaskJaH-
CKOTO TIpaBa.

VYuuTeBast TOT (akT, YTO TpaxIaH-
CKHE TIPaBOOTHOIIEHUS B cepe OXpaHbI
HMMYIIECTBEHHBIX TIpaB BO BHECYIEOHOM
¢dopme, nx 3ammra B CyAeOHOM WM af-
MHUHHUCTPaTUBHOM TIOPSIIKE HpEICTaBIIs-
10T cOOOH CIIOKHYIO CHCTEMY IIPaBOOT-
HoweHu. [1pu u3ydeHnu Takoit cuctemsl
1e1ecoo0pa3sHo MPUMEHATh CHCTEMHbIN
METOJl UCCIIEIOBAHNUS, MTOCKOJIBKY 00LIast
TEOpUsl CHCTEM JaeT BO3MOXKHOCTb, C
OJTHO¥ CTOPOHBI, 000COOICHHO HCCIIENO0-
BaTh TEPMUHOJOTHYECKMI ammapar, a ¢
JIPYTOil — CO371aeT BO3MOXKHOCTH JIJISt KOM-
IUIEKCHOTO HCCIEAOBAHUS ILEJIOTO psda
MIPABOBBIX MHCTUTYTOB. DTHM CO31aeTCs
MOCTYMaTeIbHOE HaNpaBJIeHUE HCCIIENO-
BaHMA, (popmMHpyeTcsi cucTeMa BEIBOJIOB
KaK IPOMEXYTOYHOTO, TaK M KOHEYHOTO
pesynsrara. Takum o0pas3om, IpHUMeHe-
HUE TEOPUU CHCTEM IO3BOJISIET HE TOIBKO
MIPOBECTH MCCIICAOBAHNUS B €T0 Pa3BUTHH,
HO U PacKpbITh 3aKOHOMEPHOCTU Ipax-
JTAHCKOTO TIpaBa KaK OJHOM M3 CaMbIX
CJIO)KHBIX HOPMAaTUBHO-TIPABOBBIX CHCTEM
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B ropucnpyaeniuu. [Ipu stom rpaxknan-
CKHE IIPAaBOOTHOLICHHSI B cepe OXpaHbl
1 3aIIUTHl UMYIIECTBEHHBIX MpaB SIBIIS-
IOTCSl JINIIb 2JIEMEHTaMH TaKOH IpaBo-
BOM CHCTEMEBI, KOTOpasi, B CBOIO O4Yepeb,
SIBIISIETCS] YaCTBHIO COIIMATBHON CHCTEMBI.
Wrak, cucreMHOe HCCeIOBaHWE M aHa-
U3 TPaXKJAHCKUX TPaBOOTHOIICHWH B
cthepe OXpaHBI M 3aIIUTHl UMYIIECTBEH-
HBIX TIPaB JAeT BO3MOXKHOCTb CO37aTh
LIEJIOCTHOE MPEACTABICHUE O IPaBOBOIL
MaTepuu TPakJaHCKUX IMPABOOTHOILE-
HHH, ee CTPYKType, hopme, Coep KaHnH,
rpaHMIaX ¥ JPYTHX COCTaBIAIOUIUX 3Jle-
MEHTax.

Bce atu cocraBnsromue 3M€MEHTHI
TPaXJAHCKUX TPABOOTHOIICHUN HE SIB-
JISIFOTCS. UACHTUYHBIMHU, C(h)OPMYITHPOBAH-
HBIMH a3 M HaBCerJa. JTO CUCTEMa, B
KOTOPOH MPHHNMAIOT yJacTHe Pa3IIHbIe
CYOBEKTHI MM X TpYIa, OHA 3aIlOJHS-
€TCsI Pa3sHOOOpa3HBIMH MpPEIMETaMHU Kak
MaTepUabHOTO, TaK M HE MaTePHUAILHOTO
MHpa, KOTOpbIe 00pasyloT conepikaHue
IPaXJAHCKUX INpaBooTHommeHud. Ilpu
9TOM TPaXKAAHCKHE MPAaBOOTHOIIECHHS
HMEIOT pa3InuHbIE FPAHUIIBI, BPEMS U Me-
cTo ux Aedctus. Ha mepBblii B3nisaa Ka-
JKETCs1, YTO BCE ITU COCTABIISIONINE TPakK-
JAHCKUX MPABOOTHOIIEHUH XaOTHUYECKH
pa30pOCaHHBIMK B TEOPHHU TPAXKIAHCKOTO
IpaBa U 3aKOHOJATENbCTBE, HO 3TO He
TaK, TTOCKOJIBKY CyOBEKTBI TPaXJIaHCKUX
MIPABOOTHOIICHUH, CHHTE3UPYS BCE STH
COCTABIISIONINE, CO3AI0T PEATBHYIO «Ma-
TEPHIO» TPAXKTAHCKUX MPABOOTHOIICHHH.
Takas «MaTepus» cO34aeTcs 3a c4eT Lie-
JIOTO PsAfia CHENIOK, KOTOPBIE COCTABISIOT
B3aNMOCBSI3aHHYIO TPAKJAHCKYIO TpoIie-
Iypy, ONpeIeIeHHBIH IPOIecc, KOTOPHIi
B KOHEYHOM WTOT€ NPHUBOIMUT CTOPOHBI K
TOMYy OJary, KOTOpOro OHM OXHIAKT OT
cBoux neiictBuii. CuHTE3 Takux Onar, pe-
3yJbTaTOB KaK MOCIEICTBUI LENOT0 psa
IPaKJIaHCKUX IPAaBOOTHOLICHUH (opMu-
pyeT TOT OKOHYATEeNbHbIM MpaBOBOIl pe-
3yJbTaT, Ha KOTOPBIN HaJeeTCs Kaxaas U3
CTOPOH.

Takum 00pa3oM, ¢ OJHOW CTOPOHBI
HAy4HO-TEOPETUYECKUU, a C APYrod —
MIPAKTHUECKUH MOAXO0]] TIOMOXET HE TOJb-
KO PaCKpBITh U MOHATH CYTh TPAXKIAHCKUX
MIPaBOOTHOIIECHUIT B cepe OXpaHbI U 3a-
IIUTHl UMYIIECTBEHHBIX NpaB, HO U TO-
HSTH U TIPEUIOKHUTH pElIeHNe MpaKTHYe-
CKHX BOIPOCOB, KOTOPBIE CBSI3BIBAIOTCS C
OXpaHOH M 3aIIUTON MMYIIECTBA, U UMY-
LIECTBEHHBIX NPaB KaK (U3HYECKHX, TAK
1 FOPUINYECKUX JIUIL.
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OTJENBHBIX ~ TEOPETHUCCKUX  MOHSTHIA
K CIIOKHBIM TEOPETHYECKUM BBIBOJIAM,
NPOKJIAbIBACT JAOPOTY K MPAKTHYECKHM
HapaboOTKaM B BHJE HOBBIX HOPMAaTHB-
HBIX 00pa30BaHM, I1aB U paszuenos. [Ipu
9TOM MCCIE0BAHHE JIOJDKHO OXBaThIBATDH
CyneOHYyI0 MpPaKTHKY [0 TPaXIaHCKUM,
YIOJIOBHBIM JIeJIaM, jaenam 00 aJMHHH-
CTPaTUBHOW OTBETCTBEHHOCTU. TaKoil
MOJIXOJT TaeT BO3MOXKHOCTb JIBUTAThCs OT
a0CTpakTHBIX (OPMYIUPOBOK K IPAaKTH-
YECKOMY HX BOIUIOIICHHIO B 3aKOHOJA-
TEJBHYIO MAaTepPHIO TPasKAAHCKOTO TIpaBa.

Takum 00pa3oMm, JIOTHUECKHH METO[
HCCIIC/IOBAHUS SIBISIETCS YHUBEPCAIBHBIM
CPEICTBOM HAy4YHOW apryMEHTAIlHH OT-
HOCHUTENIbHO (DOPMYITHPOBAHUSI HAyYHOU
HOBU3HBI B HCCIICIOBAHHN.

XOoTs METO/IOJIOTHsl HE JlaeT olpejie-
JICHHBIX PELENTOB pEUIeHHs Hay4YHbIX
3a7a4, a JHULIb OOBICHSET, ONUCHIBACT
BO3MOXKHBIE CIIOCOOBI JIOCTHIKEHHS Be-
posTHoOro pesynsrara [4, c. 324], Taxoit
pe3ysbTaT MOXKHO JOCTHYb U C IPHMEHE-
HHEM JIMHTBUCTHYECKOTO METOJa HCClie-
JIOBaHUsI, HOCKOJIbKY JIAaHHBIH METOJ CIO-
COOCTBYET OINpPEICICHHOCTH TPABOBBIX
MNOHATHH KaK WHIUBHUAYaIU3UPOBAHHBIX
Kareropuil. BBenenue B TrpakgaHckoe
MpPaBO HOBBIX MOHATHH JODKHO OBITH HC-
KIIFOYUTENFHO MPOAYMaHHBIM. B cirydae
(haKTHUECKOTO HAJIMYUsl TaKoH MOTpeO-
HOCTH, TaKHe MPEUIOKCHUS TPEOYIOT KaK
CBOETO CJIOBECHOTO, TaK M JIMHIBUCTHYE-
CKH-TIPaBOBOrO TOHUMaHus. Ilpu 3ToM
HY)XHO OHpPEJEIUTh HE TOJBKO CMBICI
CJIOB, HO M 0DOCHOBaTh TaKyl0 HEOOXO-
JUMOCTb. JaHHBIH METOJ HMCCIEN0BAHUS
TECHO CBSI3bIBAETCS C METOJOM aHAJIOTHH.
TTocnenHuii Mo3BONISIET COMOCTABUTH Ta-
KHE TPABOBBIC MOHATHS, KaK «OXpaHay,
«3alIUTa», KIPABOOTHOIICHUE» C aHAJIO-
THYHBIMH TIOHSTHUSIMH, KOTOPbIE HMEIOT
CBOC 3aKpeIICHHE B JPYTHX OTPAcisiX
npaBa, HalpuMmep, B TPAXKIAHCKOM IPO-
[IECCYyaJIbHOM,  YTOJIOBHO-IIPOLIECCYallb-
HOM M aJMHHHCTPATHBHO-MPOIECCYalTb-
HOM IIpaBe, YTOJIOBHOM IIpaBe, IpaBe 00
aJIMHHUCTPATHBHONW OTBETCTBEHHOCTH W
T. 1. Takoll MoaXox AaeT BO3MOXKHOCTb
MOHSTh AHAJIOTMYHBIC KaTETOPUU B IPaXK-
JTAaHCKOM IIpaBe.

Jns peanusanuy  BbBINIEYKAa3aHHOTO
3a7aHusl HEeoOXOAMMO MPHUMEHHUTH (op-

\y

TaKHe HUCCICA0BAaHUS HEBO3MOXKHO
npoBecTH 63 MPUMEHEHUS JIOTHYECKOTO
METO4a II03HAaHUA, HOCKOHLKy Z[aHHI)Iﬁ

MCTO/J HMCCJIICAOBAHUS ITO3BOJISACT BOC-
XOXKACHUE OT IIPOCTOro HCCICAOBAHUA

MaJIbHO-IOTMAaTUYECKUI METOJ UCCIEI0-
BaHUs, TIOCKOJIBKY OH IPEIyCMaTpUBACT
HAay4YHO-TIPAKTUYECKUIM aHalu3 JeHCTBY-
IOIIETO TPAKIAHCKOTO 3aKOHO/ATEIbCTBA
1 CyneOHOW NMPAaKTUKH €ro NPHMEHEHHS.
OH TO3BOJIMT BBISIBUTH X OCOOCHHOCTH,
pasHoOmIacHs WM WICHTHYHBIE YEpTHI C
MOCJICAYIOLIEH UX CHCTeMaTH3aeH.

B cBa3u ¢ 3TMUM npUMeHEHue JIOTu-
YECKOro METoJa MCCIeOBaHUs LEeJIeCcO0-
Opa3HoO KaK BOCXOXK/IEHHEM OT abCTpaKT-
HOTO0 K KOHKPETHOMY, YTO JaeT BO3MOXK-
HOCTb UCCJIEIOBAHUS MPEIMeTa IPaXKaaH-
CKHX IIPAaBOOTHOILICHUI B chepe oXpaHbl
U 3alIUTHl UMYIIECTBEHHBIX TPaB B KaX-
noit ee yactu. Takum 0Opazom, MPOHUCXO-
JIUT ABMKEHHUE OT MEHee COflepKaTeIbHO-
TO 3HAHUS K OoJiee comepKaTeIbHOMY.

BbesycnoBHO, mpaBoBOE TrOCYIapCTBO
(opmupyercst B 00IIECTBE TOJIBKO TOT/A,
KOTJ]a OTHOIICHHS MEXAY TpakIaHaMu
perynupyroTcsi mpaBoM, a HE CHIIOH, a
HE3BIONIEMOCTh  MPABOBOTO  TTOJIOMKEHHSI
rpakJlaHMiHa TapaHTHUpPOBAaHa IPaBOCY-
JMeM, B KOTOPOM HHCTHUTYaJIU3UPYOTCS
MIPaBOBbIE CBA3M MEXJy rOCyAapCTBOM M
JiuoM [5, c. 360].

Merozpl ucciienoBaHusi (0 KOTOPBIX
1IU1a peyb BhIIIE) HE CYIIECTBYIOT CAMH 110
ce0e uiau B uucToM ux Buje. OHU KaxK bl
pa3 B3auMOJIECTBYIOT MEX Ty cOOOI, CO3-
JlaBasi METOAOJIOTUYECKYIO IPYIIITY, HA OC-
HOBaHHUU KOTOPOW MPOMCXOTUT HE TOIb-
KO KOHKPETH3HUPOBAHHOE HCCIICAOBAHUE
KaKOTO-TO OT/JIEJIEHO B3ATOTO BOIIPOCA, HO
1 KOMIUIEKCHOE M3y4YeHHE TAaKOro BOIPO-
ca B 11e7oM [6, ¢. 37].

BeiBoabl. B Vkpaune cymectByer
00bEKTHUBHAST HEOOXOIMUMOCTH CO3TaHUs
TEOPUU TI'PaKJAHCKO-IIPABOBOI OXpaHbI
U TPakJaHCKO-IIPaBOBOM 3alUTHI IpaB
cOOCTBEHHOCTH. HaydHBIM MeXaHH3MOM,
C IOMOILBIO KOTOPOTO MOXHO JOCTHYb
TAaKOTo pe3ylbTara, SIBJISAETCS METOH0JI0-
TUSl UCCIEIOBAaHUS TPAXKAAHCKUX IPABO-
OTHOILICHUH.

MeTtonamu, KOTOpbIE IPUMEHSAIOTCS B
TPaXXTaHCKOM TpaBe IS HCCIICAOBAHUS
TPa)XTaHCKUX MTPABOOTHOIIEHHIA B BOIIPO-
cax OXpaHbl U 3alIUThl UMYIIECTBEHHBIX
1paB, SIBISIETCS JOTMYEeCKHi, (GopMmalib-
JIUHTBUCTHYECKUN,
HCTOPUYECKUH, CHCTEMHO-CTPYKTYpPHBIH,
JIeyKTUBHBIN. [laHHbIE METO/IBI HE CyIlie-
CTBYIOT 000COOJICHHO, a B3aUMOJICHCTBY-
IOT MEXKy CO00ii, co31aBasi METOI0IOTH-
YECKYyI0 IpYIITy, HA OCHOBAHUU KOTOPOM
MIPOUCXOAUT KOMIICKCHOE U3Y4YEHHUE MPO-
0JIeMHOTO BOIIpOCa.

HO-JIOTMaTHYCCKHIA,

IUNIE 2014 || 2

CHucoK MCMOJb30BAHHON JuTepa-
TypbI:

1.  KoHcrutyuuss  YkpauHsl  OT
28.06.1996 1. Ne 254k/96-BP. — M. : U3na-
TenbeTBO «Mactep-kiace», 2012. — 80 c.

2. BamynoBuu E.B. Ocobennoctu
TpaXIaHCKUAX MIPaBOOTHOIICHUIT /
E.B. BamynoBuu // Marepuaiibl Hay4HO-
NPaKTHYECKOH KOH(PEPEHIINH, TOCBSIICH-
Holt mamsaTH A. [lymkuna, 26 mas 2012 —
X.: XHYBJ]2012. — 465 c.

3. Jemumor A.M. O wmeTomonoru-
YECKOH CHTyallun B MPaBOBEIACHHU /
A.N. lemunos // [IpaBoBenenne. —2001. —
Ne 4. —C. 14-22.

4. Inmka P.b. Oprannzauus Hayu-
HBIX MCCIICJOBAHUI U MMOATOTOBKH Maru-
CTEPCKUX M JUCCEPTALHOHHBIX paboT
yuebHoe mocodue / I.b. lumxko. — M. :
«Dcnagan, 2007. — 543 c.

5. Paguenko I1.LM. B3aumocss3p Teo-
pUU M TIPAKTHKU KaK METOJO0JIOrMYecKast
npo0OiiemMa 1 cyie0HOe IpaBOIpUMEHEH e /
TL.U. Paguyenko // Marepuanbl HaydHO-
MpaKkTHYeCKoi koH(pepeHnnn — 26 Mas
2012 . — M., 2012. — 465 c.

6. Aceinok H.M. Ocobennoctu oT-
JICTIBHOTO TIPOM3BOJICTBA B TPAKAaHCKOM
MIPOIECCYATBHOM TIpaBe YKpawuHEI (Teope-
THKO-TIPABOBOM aCIEKT) : MOHOTpadus. —
Onecca, HanmoHanbHBIA YHHBEPCHTET
«Opecckast  IOpUIHYCCKas  aKaJeMUs»,
2011.-380 c.



