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JIMIIA, YHACTBYIOIIME B JEJIAX OCOBOI'O ITPOU3BOACTBA
O PACTOPKEHHMHU BPAKA (I1O 3BAKOHOJATEJIBCTBY YKPAUHBI)
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The scientific article examines subjective composition of the persons involved in the special proceedings for divorce. On the
basis of the analysis of the civil procedural and family law of Ukraine there are distinguished the features of civil procedural status
of applicants and other interested parties, their representatives and agencies and persons who legally have the right to protect the
rights, freedoms and interests of other persons involved in special proceedings of divorce, and there are also made the suggestions for

improving the legislation of Ukraine.
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AHHOTAI U

B HayuHOIi cTarthe HccleayeTcsi CyObeKTHBII COCTaB JIMI, Y4aCTBYIOIIUX B JieJaX 0CO0OT0 MPOU3BOACTBA O PACTOPIKEHHU Opa-
ka. Ha ocHOBaHMM aHalM3a rpa’kIaHCKOTO MPOLECCYAIbHOTO U CEMEHHOI0 3aKOHO/ATeNbCTBA YKPAHHBI BBIJCIAIOTCS 0COOCHHOCTH
Ipa)<IaHCKOI'O IIPOLECCYaIbHOIO CTaTyca 3asBUTEIICH, IPYTrUX 3aUHTEPECOBAHHBIX JIMILL, UX IIPEICTaBUTEIICH, a TAK)Ke OPraHOB U JIUL],
KOTOPBIM 3aKOHOM IPEIOCTABIICHO IIPABO 3aIHIIATh IIPaBa, CBOOOBI M HHTEPECHI APYTHX JIML, YYaCTBYIOIIUX B J€IaX 0C000ro Mpo-
U3BOJICTBA O PACTOPKEHUsI Opaka, M BHOCATCS IIPEIUIOKEHHUS 110 YCOBEPILICHCTBOBAHNIO 3aKOHOATEIbCTBA YKPAUHBI.

KiroueBbie ciioBa: ocoboe pou3BOACTBO; PACTOPKEHUE Opaka; JINIa, y4acTBYIOIINE B JIeIe.

HOCTaHOBKa npodsnembl. Cpenn
JPYTHX WHCTUTYTOB TI'pak/aH-
CKOTO IIPOLIECCYalbHOTO TIpaBa 0coboe
BHUMaHHE TIPUBIEKaeT 0co00e Ipou3-
BOJICTBO — BHJI HEMCKOBOTO I'PXIAHCKOTO
CY/ZIONIPOHM3BOJICTBA, B IOPSJIKE KOTOPOTO
paccMaTpUBAIOTCS TPAKIAHCKUE Jela O
MOATBEPKICHUH HAJIUYHS WA OTCYTCTBHS
IOPUMYECKUX (DAKTOB, MMEIOIIUX 3HaYe-
HME JUIsL OXPaHBI TIPaB U MHTEPECOB JIMIA
WIN CO3aHUSl YCJIOBUH OCYILECTBICHHS
UM JIMYHBIX HEMMYILECTBEHHBIX WIIH HMY-
IIECTBEHHBIX MPaB WM TOATBEPIKICHHS
HaJIMYHS WM OTCYTCTBHUSI HEOCHaprBae-
MBIX TIpaB. OObenMHeHNE yKa3aHHbBIX Ka-
TETOpUH 1€ B CHEIMAIBHBIA BUJ TPaX-
JTAHCKOTO CYZIONPOM3BO/ICTBA CBSI3aHO C MX
0C000¥ FOPHIMIECKON TIPUPOION, a TaKKe
crier(UKoN CyObEeKTHOTO COCTaBa.

[ena, nojuiexaiyie pacCMOTPEHUIO U
paspelIeHnIo B TOPAAKE 0cO00ro Mpou3-
BOJICTBA, BO3ZHMKAIOT M3 OOLIECTBEHHBIX
OTHOUICHUH Pa3IUYHON  IOPUANYECKOI
HPHUPOJIBI — IPAXKIAHCKHX, CEMEHHBIX, 3e-
MEJNBHBIX M JIPYTMX IPaBOOTHOLICHHH,
KpOME ClTy4yaeB, KOIJa PacCMOTpEHHE Ta-
KHX JIeJI TIPOBOJIUTCS 110 ITPABUJIAM JIPYTroro
Cyaompomn3BoAcTBa. beccnopHo, mpuHas-
JI©XHOCTH TPABOOTHOILIECHHH, U3 KOTOPBIX
BO3HHUKAIOT TPaKIAHCKUE Jea, KOTOpHIE
paccMaTpuBalOTCs B TIOPSIIIKE 0COO0TO Mpo-
W3BOJICTBA, K OIPEJIeTICHHON 001acTH MaTte-
PHAIBHOTO TIpaBa HE TOJBKO CYIIECTBEHHO
BIIMSCT Ha NPOLIAYPY MX PACCMOTPEHHS B
HOPSIJIKE YKA3aHHOTO BHZA I'PAXKAAHCKOTO
Cy/IOTIPOM3BOJICTBA, HO M OIIPE/IEIsET ClIel-
UKy CyObEKTHOIO COCTaBa KaXKIOH M3

OTPACIIEBBIX KAaTETOPHiA JeT 0c0O0ro mpo-
n3BoacTBa. CrienuUKOil  FOPHINYECKOM
MPUPOIBI OTIINYACTCS U CyOBEKTHBIA CO-
CTaB JIMI], YYACTBYIOIIHX B JieTIax 0co00ro
TIPOM3BOJICTBA O PACTOPKCHHUU OpaKa.

W XoTst cymHOCTE 0CO00T0 TIPOM3BOA-
CTBa W OIIpe/eNiCHHbIe KaTerOpHU TPakK-
AHCKHUX JIeJ, PacCMaTphBaeMbIX B €rO
MOPSIZIKE, B CBOMX TPYHaxX MCCIIENOBAIH, B
YacTHOCTH, Takue yudeHsle, kak FO.B. be-
noyco, C.C. berukoBa, B.B. bnaxees,
B.I'. booko, C.B. Bacuises, B.I1. Bonoxa-
muH, ['A. Xunun, FO.A. 3auka, P.®. Kan-
nuctparoBa, B.M. Kpasuyk, U.M. [IsTumne-
TOB, M.B. PemernukoBa, I A. CBeTinuHas,
B.U. Teproimnuko, A.M. YrpuHosckas,
W.B. Ymamsuosa, C.51. ®ypca, F0.C. Yep-
Boubiii, A.B. Uyprnura, M.U. [lredan,
B.B. fIpkoB — mpo0iemsl CyOBeKTHOTO CO-
CTaBa JIUII, YYaCTBYIOMIMX B JeTaX 0c000ro
TIPON3BOJICTBA O PACTOPKEHUH Opaka, U 110
ceil neHp ocrarorcst 0e3 BHUMAHMS yde-
HBIX-TIPOLIECCYATHICTOB.

eau v 3axaum uccaenoBanus. Micxo-
IS I3 M3JI0XKEHHOTO, IEJIBI0 ATON HayJHOI
CTaThH SIBJSICTCS BBIICIICHHUE U UCCIICI0BA-
HUE NPOOJIEMHBIX ACIEKTOB COCTaB JIHII,
Y4YacTBYIOIIMX B Jenax 0co0Ooro Ipowms-
BOJZICTBA O PaCTOPKeHHUHU Opaka. Yka3aHHast
KaTeropust el OTIMYaeTcsi 0co0oil ropu-
JIMYECKOM TIPHUPOJIO, YTO OOYCIIOBICHO
XapaKTepoM H COACPIKAHHEM CEeMEHHBIX
IIPAaBOOTHOLICHUM.

H3n0:xeHne OCHOBHOIO MaTepuaJa.
Kak cnenyer w3 anammza wacteit 2, 3
cT. 26, 4. 1 ct. 38, u. 4 ct. 235 I'TIK Ykpan-
HBI, JINIIAMH, YIaCTBYIOIIFIMH B JIeJIaX 0CO-

60ro POMU3BOJCTBA O PACTOPIKEHNH Opaka,
SIBIISTIOTCSL:

1) 3asiBUTENH — JMII0, B HHTEPECAX KO-
TOPOTO OTKPHITO 0CO00E TPOM3BOCTBO TI0
nemy [1, c. 58].

3asBUTESIMH TIO JIe7IaM 0CO00TO Tpo-
W3BOJICTBA O PACTOPYKEHHUM OpaKa sIBIISIFOTCS
CyOBEKTBI STHX TPABOOTHOLIEHWH, TPSIMO
OIIPE/ICJICHHBIC HOPMaMH MAaTepHAJIbHOTO
WJIH TIPOLIECCyalIbHOTO TIpaBa. Tak, corac-
HO 4. 3 ct. 234 I'TIK VYkpauns! B nopsijike
0c000ro MPOU3BOACTBA PACCMATPUBAIOTCS
JIeNla O PaCTOP)KEHUH Opaka O 3asBJICHHUIO
CYIIPYTOB, KOTOpbIE MMEIOT JIETEH, U TI0 3a-
SIBJICHHIO JIFOOOTO U3 CYNPYIOB, €CIU OUH
U3 HUX NIPUTOBOPEH K JIMIICHUIO CBOOO/IBI.

Taxum 00pa3om, IrpaskIaHCKOE MPOLIEC-
CyaJIbHOE 3aKOHOJATENBCTBO YKPAUHBI IS
JTAaHHOM KaTeropuy Jie IPsIMO YCTaHABIIH-
BAa€T: BO-TIEPBBIX, MHOXXECTBEHHOCTD JIHII,
BBICTYIIAIONIMX B TPAKIAHCKOM IIpOIIEC-
CyaJIbHOM CTaTyce 3asiBUTEIS; BO-BTOPBIX,
HaJIM4HE Yy 3asBHUTENS OIPEIEIICHHOTO 3a-
KOHOM MaTepHabHOTO IIPAaBOBOTO CTaTyca.

Taxk, 110 ety o pacTopskeHUH Opakxa 1o
3asIBJICHHIO CYIIPYTOB, KOTOPbIE UMEIOT Jie-
teit, ucxons u3 4. 1 cr. 109 CK Ykpaunsl,
3as;BUTENIEH 10 Jeiy JIOJDKHO OBITh BCerna
JIBa: KaxKablid U3 cynpyroB. Eciu sxenanue
PacTOprHyTh OpaK BOSHHKAET TOJBKO y OJi-
HOTO M3 CYIPYIOB, COOTBETCTBYIOIIAs Ka-
TErOpUi el XapaKTepu3yeTcsi HaJIndheM
CTopa, B CBSA3U C YEM MOUICKHT PACCMO-
TPEHHMIO B OPSAKE APYTOTO BU/A FPaKIaH-
CKOTO CyAOTIPOHU3BOZICTBA — HCKOBOTO.

TpeboBanne 0 HATMYUM y 3asBUTEINS
MaTrepragbHOTO IIPABOBOTO CTaTyca Cozep-
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*uT 4. 3 cT. 234 I'TIK Ykpaunsl, koTopast
OTIpEeZeIIsIeT, YTO B MOpPSAKE 0co00ro mpo-
U3BOJICTBA PACCMATPUBAIOTCA Jella O pac-
TOpKEHHUHN Opaxa 1o 3asBICHUIO OHOTO U3
CYIIPYTOB, €CJIH OINH M3 HUX MPUTOBOPEH K
JIUIIIEHUIO CBOOOIBI.

Creyer OTMETUTh, yKa3aHHas Kare-
ropust Jiel SIBJISETCS HOBOW B KPYyTy T'pak-
JAHCKMX JIeT  0co0Ooro IpoOM3BOICTBA,
KOTOpBIE BO3HHKAIOT M3 CEMEHHBIX TPaBO-
oTHomeHui. J[o NpUHATHS U BBEACHUS B
neiictBue 3akoHa YkpauHbel «O rocymap-
CTBEHHOW PErMCTpAllMM aKTOB TI'pakJaH-
ckoro cocrosHusy oT 1 mroms 2010 ropma,
€CJIM BTOPOI M3 CyNpyroB OBUT OCYKAEH
K JIMIICHHIO CBOOOMBI, Opak paspbIBaICs
OpPraHoM TOCYAAPCTBEHHOH pPEerucTpanum
AKTOB I'PAYKJTAHCKOTO COCTOSTHIISA TT0 3asiBIIe-
HUIO OJTHOTO M3 CYNpPYToB. 3aKOHOM YKpa-
nHbl «O TOCYIapCTBEHHON pPErucTpanum
aKTOB TPAKTAHCKOTO COCTOSIHHSD) ITyHKT 3
gactu 1 craren 107 CK VYkpaunsl, Koto-
PBIii perIaMeHTHPOBAJ YKa3aHHYI HOPMY,
ObLT NCKITFOUeH U3 copepkanus ct. 107 CK
VYkpaunsl. OnHoBpemenHo crarbst 105 CK
VKpauHbl, KOTOpas MperycMaTpuBaeT OC-
HOBaHHUSI NPEKpalIeHnst Opaka BCIeCTBUE
€ro pacTopiKeHus, ObUla OCTaBieHa Oe3
n3MeHennd. Takum oOpazom, u3 comep-
saHus npaBoBeIXx HopM CK Ykpausnse! yc-
MaTpUBACTCs, YTO Opak MpU yCIOBUH, UTO
BTOPOI! U3 CyNPYTOB OCYXK/ICH K JINIICHHUIO
cBOOOIBI, MOXKET OBITH PACTOPTHYT CYIOM
WM B TIOPSIIKE 0COOO0TO IPOM3BO/CTBA T1I0
COBMECTHOMY 3asIBJICHHIO CYIPYTOB, KOTO-
pBle UMEIOT JIeTeH, B COOTBETCTBHH CO CT.
109 CK YkpauHBI, W 110 UCKY OJJHOTO W3
cynpyroB B cootBercTBuH co cT. 110 CK
VYkpaunsl. Ho 310 nporuBopeuur 4. 3 cT.
234 T'TIK YkpauHbl, COIIACHO KOTOPOW B
TOpsi/IKe 0cOOOTO MPOM3BOJICTBA paccMa-
TPUBAIOTCSA TAKKE JeJla O PACTOPIKEHHH
Opaxa 10 3asBJICHUIO OJHOTO U3 CYIIPYTOB,
€CIIM O/IMH U3 HUX IIPUTOBOPEH K JIMIICHHIO
cB0OOBI [2, C. 48-49].

[IpencraBnsiercsi, KOMUIU3UIO CEMEWHO-
IO M TPaKAAHCKOTO MPOIECCyalbHOTO 3a-
KOHOJIATEIbCTBA YKPAMHBI CIEIyeT COIIa-
COBaTh, IS Y€T0 HEOOXOIMMO JIOTOTHUTD:

a) gactb 2 cT. 105 CK Vkpanns! npaBo-
BOM HOPMON CIEAYIOILETO COACPIKAHU:
«.a TaKkKe IO 3asgBICHUIO JIOOOTO U3 Cy-
MIPYTOB, €CIIM ONMH W3 HUX IPUTOBOPEH K
JIIIEHUIO CBOOOIBI, Ha OCHOBAaHHU pe-
LIEHUs CyJa, B COOTBETCTBUHU cO CT. 109-1
CK VYkpaunbi»;

6) CK Ykpauns! ct. 109-1: «Ecnm ogun
U3 CyNPYIoB OCYXIEH K JIMIICHUIO CBOOO-
JIbl, BTOPOH CYIpyr HMEEeT IpaBo MojaTh B

Cy/1 3asBIICHHE O PACTOP;KCHHUH Opaka BMe-
CT€ C JOKyMEHTaMH, YIOCTOBEPSIONINMH
nmaHabii (akT. Cyx MpUHUMAET pelieHue o
pacTop’KeHHH Opaka 110 MCTEUEHHH OIHO-
TO Mecslia co AHsA nofauu 3assieHus. o
HCTEUCHHS 3TOTO CPOKA 3asBICHHE O pac-
TOp)KeHHH Opaka MOXeT ObITh OTO3BaHO
CyIIpyraMu, KOTOPBIMU OHO OBLIO OJAHOY.

BosBpamasce k aHanu3y yKa3aHHOTO
HAMH BbIIIE TPEOOBAHUs O HAJIMYUU Y 3a-
SBUTENS MO JIey O PacTOpXKEHHH Opaka
0 3a5BJICHUIO OJIHOTO U3 CYIPYIOB, €CIU
OJIMH W3 CYNpPYrOB HPHUIOBOPEH K JIMILIE-
HMIO CBOOOJIBI, IIPABOBOIO CTaTyca JHUIA,
OCY)K/ICHHOTO K JIMILIEHHIO CBOOOJBI, Clie-
JyeT oOparuTh BHHUMaHHE Ha TO, YTO CO-
OTBETCTByIOLIEe TpeOOBaHHWE TpaXkIaH-
CKOTO IIPOIECCYaIbHOTO 3aKOHA SIBIISIETCS
AIIBTEPHATUBHBIM U MOXET KacaThCsl Kak
3asBUTEIIS, TAK U JIPYTOr0 3aMHTEPECOBaH-
HOTO JINLA;

2) ppyrue 3aMHTEpPECOBAHHBIC JIMIIA
— mo0ble JIMIa, Ha NpaBa, CBOOOIBI MIIU
MHTEPEChl KOTOPBIX MOXET HMOBJIUATH IPHU-
HSTOE 110 JIeJTy 0c00O0T0 MPOM3BOICTBA CY-
JeOHOE pelIeHHe.

CrieyeT OTMETHTb, 3aKOHOZATENb SIB-
JIETCS HEMOCIeI0BAaTeNbHBIM B HAUMEHO-
BaHMH YKa3aHHOW KaTeropuH JIULI, KOTOpbIe
NPUHUMAIOT Y4YacTHe B Jenax 0co0oro
npousBoacTBa. Tak, Bu. 1 ct. 28, 4. 5 ct. 31,
4. 4 cr. 235, 4. 1 ct. 253, 4. 1 cT. 254, 4. 1
cT. 272, ct. 277 I'TIK Ykpauns! yka3zaHHbIE
JMIa HUMEHYIOTCSl «3aHHTEPECOBAHHBIMH
TUIamm». B To jke Bpemsi, cormacHo 4. 2 CT.
26, 4. 1 ct. 38, u. 1 ct. 250 I'TIK Ykpan-
HbI, TaKWE JIMIA SIBISFOTCS yXKE «IPYyrHMA
3alHTepecOBaHHBIMU JHIamMn». Conepixa-
TEJIbHOW Pa3HHIIBI B IPHBEICHHBIX HAUMe-
HOBaHMSX 00O3HAYCHHOW KaTeropuu JIHI,
YUYaCTBYIOIIHX B JeJIaX 0CO0O0T0 MPOM3BOJI-
CTBa, HE ycMarpuBaercs. XOTS, CUUTAEM,
3aKOHOJIATENIbHYIO TEPMHUHOJIOIHIO HE00-
XO/IUMO IIPUBECTH K BHYTPEHHEl coraco-
BaHHOCTHU. B cBs3U ¢ 3TMM LierecooOpa3HO
UL 0003HAYCHUs JIMI, Y4YaCTBYIOIIUX B
Jenax o0co0Oro MpOM3BOACTBA HApSIy C
3asiBUTEJIEM, HCIIONB30BaTh EIMHOE Tep-
MHHOJIOTHYIECKOE CIOBOCOYETAHUE «3aHH-
TEpPECOBaHHbIC JIMLA», TAK KaK HEMIOHSATHO,
[0 OTHOIICHHIO K KaKUM JIHLAM, KOTOpbIe
HNPUHUMAIOT y4acTHe B JieJie, 3aMHTEepeco-
BaHHBIC JIMLA SBISiCTCs «aApyrumn»? Ecin
B OTHOIICHUH 3asBHUTENS, TO OH HE SBIIS-
€TCsl 3aMHTEPECOBAHHBIM JINIIOM, a HUMEeT
CaMOCTOSITETIFHBIN TpayKIaHCKUH TIpoIiec-
cyasbHbll cTaryc. Urak, B nanbHeiiem
MCCIIEZIOBAHNN CYOBEKTHOTO COCTaBa JIHII,
YYaCTBYIOIIHUX B JeJIaX 0CO0O0T0 MPOM3BOJI-
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CTBa O PacTOp)KEHHUH Opaka, Mbl OyzieM Hc-
TI0JIb30BaTh €AMHOE HAMMEHOBAHHE — «3a-
HWHTEPECOBaHHBIC JUIa» [2, c. 49-50].

B nemax ocoboro mpom3BoacTBa O
pacTop)KeHnH Opaka 3anHTEepPEeCOBAHHBI-
MH JIMIAMH SIBISOTCS CYOBEKTBI ITHX
MIPaBOOTHOIICHUI, Ha TIIpaBa, CBOOOBI
WJIH UHTEPECHI KOTOPBIX MOXKET MOBJIUATH
npuHATOEe CcyneOHoe pemieHne. Takumu
JMLAMH MOTYT OBITh: JIETH CYIIPYIOB;
OpraHbl ONEKH U IONEYUTENILCTBA; COOT-
BETCTBYIOLIMIT OpraH TOCYJapCTBEHHOM
pEerucTpanuy akToB IPaXkIaHCKOTO COCTO-
SIHUSE; BTOPOH CYIIPYT M T.IL.;

3) oprassl U JMIa, KOTOPBIM 3aKOHOM
MPEIOCTABICHO IPABO 3allMIIATH IIPaBa,
cBOOO/IBI M MHTEPECHI IPYTUX JIUL] — OIIpe-
JICTICHHBIC 3aKOHOM OpraHbl M JIMIA, KOTO-
pble B YCTQHOBJICHHBIX 3aKOHOM CITy4Yasix
MPUHUMAIOT Y4acTHE B TPayKIaHCKHUX Je-
Jax, 3alyIas mpaBa, CBOOOABI M MHTEpe-
CBI JIPYTUX JIAIL.

XapakTepusys ydacTHe B TpaKIaH-
CKHX Jenax 0co0oro IMpOH3BOICTBA Op-
TaHOB M JIMI, KOTOPBIM 3aKOHOM IIpeJo-
CTaBJICHO TpaBO 3aIlMIIATh IIpaBa, CBO-
00bI ¥ MHTEPECHI JPYTHX JINII, CIeIyeT
OCTaHOBHTBCS €Ie Ha TaKOM acIeKTe.
Ipencrasnsercs, OOHU U Te K€ OpPraHbl
rOCYJapCTBEHHOM BIIACTH M MECTHOIO Ca-
MOYIIpaBJICHHs], OTIEIbHbIE (HU3NUECKUE
U IOPUIMYECKHE JIMIAa MOTYT NPHHUMATh
y4acTue B JejaXx 0Co0O0ro MpoM3BOJICTBA
KaK B TPKIAHCKOM MPOIIECCYaIbHOM CTa-
TyCEe OpPraHoOB M JIMIl, KOTOPBIM 3aKOHOM
MIPEIOCTABICHO IIPABO 3aIlUINAThH IIPaBa,
CBOOOZIBI M 3aKOHHBIC MHTEPECHI APYTHX
JII, TaK U B TPAXKTAHCKOM IIPOIIECCyab-
HOM CTaTyce 3asBUTEICH.

Jnst Toro, 4ToOBI TIPaBHIBHO OIpe-
JIeTNTh, B KaKOM TPaykKTaHCKOM TIporiec-
CyaJbHOM IIPaBOBOM CTaTyce JIOJDKHBI
MIPUHUMATh Y4acTHE B IPAKIAHCKOM Jielie
yKa3aHHbIE OpraHbl M JIMLA, HEOOXOAMMO
UCXOIUTh U3 XapaKTepa MX IOpHINYECKOH
3aMHTEPECOBAHHOCTH B PaCCMOTPEHUM
KOHKPETHOTO TPaXAAHCKOro jena. Tak,
€CIM TaKasi 3aMHTEPECOBAHHOCTD SIBJISCTCS
JIMYHOMN, OpTaHbl FOCYapCTBEHHOM BIACTH
U MECTHOTO CaMOYIIPABJICHUS, OTACIbHbIC
(bu3nyecKre U OPUIMYECKUE JIHIA SIBIIS-
I0TCS 3asBUTEISIMH, @ €CIU CIENyeT U3 UX
CITy’keOHBIX OOS3aHHOCTEH, OHU TIPHOO-
PETaloT TPAXKTAHCKUH MPOIECCYyaTbHBII
CTaTyc OpraHOB U JIHII, KOTOPBIM 3aKOHOM
MIPEIOCTABICHO MPaBO 3allUIIATh MpaBa,
CBOOOIBI 1 MIHTEPECHI PYTHUX JIALL.

Oprasbl ¥ JIMI@, KOTOPBIM 3aKOHOM
MPEJOCTABICHO IPaBO 3alIUIIATh IIpaBa,
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cBOOOABI M MHTEPECHI IPYTUX JIUII, B COOT-
BeTCTBUH C 4. 2 CT. 26, cT. 45 I'TIK Ykpaunnsr
MOT'yT NIPUHAMATB YJacTHe B Jieflax 0c000-
TO TIPOM3BOJICTBA O PACTOPKEHWH Opaka
HCKITFOYUTEINHHO B OTPEICTICHHBIX 3aKOHOM
nporeccyaibHbIX (popMax M NP HATHIUH
OIIPE/ICJICHHBIX B 3aKOHE OCHOBaHUH.

Tax, Hampumep, eciu BO BpeMs pac-
CMOTPEHHMS JieIa O PacTOpXKEHUH Opaka B
HopsiIKe 0cOoOOro MPOU3BOACTBA 3aTPAru-
BAIOTCS] MHTEPECHI MAJIOJIETHUX M HECOBEP-
[ICHHOJIETHUX (PU3MYECKUX JIUII, B TAKOM
nene B popMme NpeCTaBIeHNs 3aKII0YEeHNH
B IpeieNax CBOMX IOJHOMOYMIT MMEIOT
[PaBO y4acTBOBATh OpPTaHbl OMNEKU M IO-
MIEINTENBCTBA.

B rpaxganckoM mporeccyaabHOM CTa-
Tyce opraHa M JHI[a, KOTOPBIM 3aKOHOM
MPEIOCTABIICHO TPaBO 3aIlMIIATh IIpaBa,
CBOOOMIBI ¥ MHTEPECH! APYTHX JINIL, B JIeJie
0 pacTopKeHHUH Opaka MO 3asBICHUIO JIIO-
00r0 M3 CYynpyroB, €CITH OJMH U3 HUX IPH-
TOBOPEH K JIMIICHHIO CBOOOIbBI, MOXKET
BBICTYIIATh W IIPOKYPOpP, OCYILIECTBIISs
HPEACTABUTENILCTBO 3ABUTEIIS MM 3aMH-
TEPECOBAHHOTO JIMIA, €CIIM UMM SBIACTCS
JIMIO, OCY)K/ICHHOE K JIMILEHHIO CBOOOIBI
(B cooTBeTcTBUM C 4. 2 CcT. 36-1 3akoHa
VYikpaunbl «O MpOKyparype» OCHOBaHHU-
€M MPEACTABUTENILCTBA B CY/IE MHTEPECOB
rpakJIaHUHA SBIISIETCS €r0 HECIIOCOOHOCTh
u3-3a (PU3MUIECKOTO COCTOSIHUSI, HETOCTH-
JKEHHSI COBEPIICHHONIETHUSI, IPEKIOHHOTO
BO3pACTa, HEACECIIOCOOHOCTH MM OTPaHN-
YEeHHOH JIeeCIIOCOOHOCTH CaMOCTOSITEIEHO
3aMIUTHATH CBOW HApYIICHHBIE WK OCTIapH-
BaeMble TpaBa WM PEaln30BaTh IPOIec-
CyaJbHBIE TTOJHOMOUMs. Hammume Takmx
OCHOBaHHUH JIOJDKHO OBITH IOATBEPIKIICHO
MPOKYPOPOM ITyTeM IPEAOCTABICHHS CyILy
COOTBETCTBYIOIHX JIOKA3aTEIbCTB);

4) npeAcTaBUTENN 3asBUTEINS, JPYTHX
3aMHTEPECOBAHHBIX JIULL, 4 TAK)KE OPraHOB
U JIML, KOTOPbIM 3aKOHOM IIPEOCTABICHO
NPaBo 3alMILATh [paBa, CBOOOBI U UHTE-
pechl IPYTUX JIMI — ONpEJIEIeHHbIE 3aK0-
HOM JIMIIA, COBEPILIAIONINE OT UMEHH JIHII,
KOTOPBIX OHHU TIPEICTABISIOT, OIpeIeeH-
HBIE TIPOIIECCyanbHbIE ICHCTBUSL.

Bu. 1 ct. 38 I'TIK Ykpaussr, 4. 1 ct. 223
CK VkpauHBl YCTAHOBJIEHO GIMHCTBEHHOE
WCKITIOYEHHE OTHOCHTENIFHO BO3MOXKHOCTH
MPE/ICTAaBUTEIIECTBA 110 TPAKTAHCKAM JIe-
J1aM 0co0O0ro MPOM3BOJCTBA, KOTOPHIE BO3-
HUKAIOT U3 CEMEHHBIX MPABOOTHOLICHUH, a
MMEHHO — 110 Jies1aM 00 ychiHOBIIeHHN. MTak,
9TO O3HAYAET, YTO BO BCEX JPYIHX Jenax
0c000ro NPOU3BOJICTBA, B TOM YHCIIE B JIE/IaX
0 pacTopKeHHH Opaxa, 3asBUTENH U Jpyrue

3aMHTEPECOBAHHBIC JIMI[A, & TAK)KE OpraHbI
1 JINIA, KOTOPBIM 3aKOHOM IPETOCTABICHO
NpaBO 3AIIUIIATh MpaBa, CBOOOIBI M WHTE-
PEeCHI IPYTHX JIUI, MOTYT Y4acTBOBAaTh Kak
JIMYHO, TaK M Yepe3 MPe/ICTaBUTES.

[To obmiemMy mpaBHITy MpenCTaBUTEb-
CTBO B TPayKJIAHCKOM IIPOLIECCe 10 OCHOBA-
HHIO BOSHUKHOBEHHUS JIEJIUTCS HA 3aKOHHOE
U JIOTOBOPHOE.

3aKOHHOE TPE/ICTABUTEIIBCTBO B JIeIIaxX
0 pacTop)keHHM Opaka 110 3asBJICHHUIO Cy-
TIPYTOB, KOTOPbIE UMEIOT JIeTeH, MU 10 3a-
SIBJICHHIO JI000T0 M3 CYIPYTOB, €CIIN OJJMH
13 HUX MIPUTOBOPEH K JIMLICHUIO CBOOOIBI,
SIBIIICTCS. HEBO3MOXKHBIM, IOCKOJIBKY CO-
mracHo 4. 3 ct. 29 I'TIK Ykpauns! ¢ MoMeH-
Ta perucrpanuu Opaka JIHIo mpuodperaeT
IPaKAAHCKYIO IPOLECCYaTbHYIO0 [eecHo-
COOHOCTB.

OTHOCHTENFHO JIOTOBOPHOTO TIPE/ICTa-
BUTENIBCTBA B ATUX KAaTETOPHSIX I, CIIeTy-
et cormacuthes ¢ M.A. Humak B ToM, 4TO
TIPECTABIISETCS BO3MOKHBIM IIPHBIICYCHUE
JIOTOBOPHOTO TIPE/ICTABUTENS K YYACTHIO B
JIeNie 0 PacTOp)KeHUH Opaka 10 3asiBIICHUIO
CYIPYIOB, KOTOPBIE UMEIOT JETeil, TOIBKO
BMECTE C 3asBHUTEIEM. Y4acTHEe IpEacTa-
BUTENS B JIeJIe HE 3aMEHsCT 3asBUTENs, a
SIBJISIETCSL HEOOXOIUMBIM C LIEIBI0 00ecIie-
YeHHUs! IOPHMYECKOM YacTu Jena, T0 ecTh
OKa3aHUS TIOMOINU 3asiBUTENIO B COCTaB-
JICHUH 3asBIICHUS, cOOpe JOKa3aTelbCTB
10 JIeTy, PeIIeHNH APYTHX MpOIeccyab-
HBIX BOIPOCOB HPH PACCMOTPEHUH Ena.
[IpucyTcTBHEe B jmene MpenCTAaBHTENS He
TIPETSATCTBYET BO3MOKHOCTH TPHBIEYh K
y4YacTHIO B Jieie U 3asBuTeisl. [lockombky
cormacHo 4. 3 ct. 235 I'TIK Vkpaunns! nena
0c000ro TMPOU3BOACTBA PACCMATPUBAIOT-
sl CyZIoM ¢ coOrozieHreM oOLMX MpaBui,
ycraHoBieHHbIX [ TIK Ykpaunsl, To MoyxeM
crienarh BBIBOJ, YTO BbI3BAaTh 3asBUTENS
JUISL IMYHBIX OOBSCHEHUH MOXKHO U TOTJ,
KOIJIa B JIeJIe y4acCTBYeT €ro IMpe/ICTaBUTENb
(m. 4 4. 1cr. 169 I'TIK Ykpaunsi) [3, c. 140].

OJHOBPEMEHHO Jielia O PAaCTOPKCHHU
Opaka IO 3asBJICHHIO JIUIA, OCYXXICHHO-
IO K JIMIICHUIO CBOOOZBI, B COOTBETCTBUH
¢ 4. 4 ct. 235 I'TIK Ykpaunsl MoryT ObITh
PACCMOTPEHBI CYZIOM TOJNBKO C YJacTHEM
TpesicTaBuTeNs Takoro Jmma. OmgHako cie-
IyeT akKIeHTHpOBaTh Ha TOM, YTO JIHIIO,
OCYXXJICHHOE K JINIIEHUIO CBOOOIBI, B Ta-
KOM JIeJIe TIPHOOpeTaeT rpaskIaHCKUi Tpo-
LIeCCyalIbHBIH CTaTyC 3asBUTEIS, XOTS U HE
y4acTByeT B CyneOHOM pa30HpareibCTBe, B
X0Jie KOTOPOTo BCE IMpOIeccyalbHbIe JIei-
CTBUS OT €¢ UMEHH COBEpIIAET ero Impes-
CTaBUTEb.
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WTtak, 0COOCHHOCTBIO MPeCTABUTENb-
CTBa MO JieTlaM 0co0Oro MPOM3BOJICTBA O
pacTopKeHUH Opaka SBISIETCS BO3MOXK-
HOCTH MPOBEJCHHS CyaeOHoro paszompa-
TEJIbCTBA JIENIa TOJIBKO TIPU YYaCTHH TIPE/i-
CTaBUTEIIS 3asIBUTEIIS, €CITH TTOCIICTHUHN SB-
JISICTCSI JTUIIOM, OCYXKJICHHBIM K JIHIIICHHUFO
CBOOO/IBI.

BeiBonpl. TakiM o0Opa3oM, MBI B XoJie
9TOM HAay4HOW pa3BEIKU MbI MCCIICOBAIIH
0COOCHHOCTH CYOBEKTHOI'O COCTaBa JIHL,
YYaCTBYIOIIUX B IeJIaX 0COOO0T0 MPOM3BOJI-
CTBa 0 pactop>keHuu Opaka. ITpoBeneHHoe
HCCIIEZIOBAHUE TO3BOJIMIIO HAaM  C/IeaTh
CIICYIOIIHE BBIBOJIBL:

1) numamu, y4acTBYIOUIMMH B Jelax
0c000ro IMPOU3BOJACTBA O PACTOPKEHUN
Opaka, SIBJISIOTCS: 3asIBUTENb; 3aMHTEPECO-
BAaHHBIC JIMIIA; OPraHbl M JIMIA, KOTOPBIM
3aKOHOM MPEIOCTABICHO MPABO 3aIlHIIATh
npasa, CBOOOBI ¥ MHTEPECHI JPYrHX JIHIL,
MPEACTABUTEIN
COBaHHBIX JIMII, & TAKXKE OPraHOB M JIHI,
KOTOPBIM 3aKOHOM TIPEIOCTaBJICHO MPaBO
3alMIIaTh TpaBa, CBOOOIBI M HHTEPECHI
JPYTHX JIHLL,

2) st CyOBEKTHOTO COCTaBa JIMLL, y4a-
CTBYIOIIHUX B JIeJIaX 0COOOT0 IPOM3BOJICTBA
0 pacTopXeHUH Opaka, CBOHCTBEHHO: MHO-
JKECTBEHHOCTh CYOBEKTOB, BBICTYIAIOIIHX
B TPAKIAHCKOM TIPOLIECCYaJIbHOM CTaryce
3asBUTEIIST; HAIMYKE Y 3asBUTEINS OIpere-
JICHHOTO 3aKOHOM MarepuajbHOrO MpaBo-
BOTO CTaTycCa;

3) 3aMHTEPEeCOBaHHBIMU JIMIIAMH TI0
JienaM 0co0oro MpOM3BOJICTBA O PACTOp-
JKCHHH Opaka SIBJISIOTCS CyOBEKTBI 3THX
MPaBOOTHOIICHHUIA, Ha TIPaBa, CBOOOIBI WJIN
MHTEPEChl KOTOPBIX MOXET MOBJIHUSTH MIPHU-
HsTOE CyneOHOe pereHre. TakiuMH JHIa-
MM MOTYT OBITh: JIETU CYNPYIOB; OpraHbl
OIEKH M TOTNEUYUTEIIbCTBA; COOTBETCTBYIO-
IIMA OpraH TroCyJapCTBEHHON perucrpa-
I aKTOB IPAXKIAHCKOTO COCTOSIHUS; OJIMH
U3 CyINpPYToB  T.IL;

4) 0COOCHHOCTBIO TPEACTABUTEIHCTBA
1o JieJaM 0co0Oro MPOM3BOJACTBA O pac-
TOp)KeHHH Opaka SIBISETCS BO3MOXXHOCTb
MPOBE/ICHHSL CyIeOHOTO pa3dHparesbCTBa
JIeNa TOJIBKO MPH YYacTHH TIPEICTaBUTEIS
3asBUTEIIST, €CIIM MOCICAHN SBISCTCS JIN-
L[OM, OCYKJICHHBIM K JIUILICHHUIO CBOOO/IBI;

5) B TpaKIaHCKOM MPOLECCYaTbHOM
cTaryce opraa H Jifia, KOTOpOMY 3aKOHOM
MPEIOCTABICHO TMPABO 3alIMIIATh IpaBa,
CBOOO/IBI ¥ MHTEPECHI JIPYTHX JIHII, B JIeJIe
0 PacTOpKEHUM Opaka I10 3asBICHUIO JIHO-
60ro U3 CyNnpyros, €CIIM OJIMH U3 HUX NPU-
TOBOPEH K JIMIICHHIO CBOOOIbBI, MOXET

3asABUTCIIA, 3auHTEpEC-
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BBICTYIIATh IIPOKYPOP, OCYIIECTBILSS MPE-
CTaBUTENIBCTBO 3aSBUTEIS WM 3aUHTEpe-
COBAHHOTO JIMIIA, €CJIN UM SBIISIOTCS JIULIO,
OCYXKIEHHOE K JINIIEHUIO CBOOOMIBL;

6) C LeNmbI0 IMPEONONCHNS KOJUIH3UHN
CeMEIHOro M TpaKIaHCKOro IpoLneccy-
JIBHOTO 3aKOHOZATEIbCTBA YKPaWHbI B
KOHTEKCTE OIPe/Ie/ICHNs COCTaBa JINIL, y4a-
CTBYIOLIUX B JIeJIe O PacTOPXKEHUH Opaka
T10 3asIBJICHHIO JII000TO U3 CYNpPYIOB, €CIIH
OJIMH M3 HUX IIPUTOBOPEH K JIMIIEHHIO CBO-
007161, HEOOXOIUMO JIOTIOIHUTE:

a) yacth 2 crareu 105 CK VYkpaunst
MPaBOBO HOPMOH CIIEIYIOIIETO COepKa-
HUS: «a TAKoKe IO 3asBJICHHUIO OJHOTO U3
CyIIPYTOB, €CIIU OJWH M3 HUX IIPUIOBOPEH
K JIUIICHUIO CBOOOIBI, HA OCHOBAHHU pe-
IIEHHs Cy/Ja, B COOTBETCTBHH cO CT. 109-1
CK Ykpauns»;

0) Cemelinblii Kofiekc YKpanHbl cTaTbeit
109-1: «Ecnu oquH U3 CynpyroB OCyKIeH K
JIMIIEHUIO CBOOOMBI, JIFOOOH M3 CyNpyros
UMEeT IpaBO MOJaTh B CyJ 3asABJICHHE O
pactoprkeHnH Opaka BMeCTe C JOKyMEHTa-
MH, YIOCTOBEPSIOLIUMH (AKT OCYKICHHS K
nuieHto cBooospl. Cyst IpUHUMAET perte-
HHME O PAcTOp)KeHMH Opaka Mo HCTEYECHUH
OJIHOTO MeCsIa CO JIHS MOJauM 3asiBICHHS.
Jlo McTedeHHsi 3TOr0 cpoka 3asiBICHHE O
pacTopKeHHH Opaka MOKET ObITh OTO3BAHO
CYNIPYTOM, KOTOPBIH €T0 TOJa».

Bce ocrambHBlE IPOOIEMBI, CBSI3aH-
HBIE C HOPSAAKOM OCYIIECTBICHHUS 0CO00TO0
IIPOM3BOACTBA IO JENaM O PACTOP)KEHUH
Opaka, BBIXOLIT 32 PAMKH JJAHHOH CTaTbU U
COCTABIIIIOT EPCHIEKTHBHEIC HAIIPABICHNUS
JIBHEHIINX HayYHBIX UCCIICOBaHHII.
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OBECIIEYEHME JTOKA3ATEJIBCTB
U UCTPEBOBAHUI JOKA3ATEJIbCTB
B I'PA’KAAHCKOM INPOLHECCE:
BOITPOCHI TEOPUU U ITPAKTUKHU

Oubra OJOCHIA,
COHUCKATEIh
Kuesckoro ynusepcurera npaBa HannonansHo# akageMun HayK YKpauHb

Summary

The issues of evidence in civil procedure are investigated in the article, some
aspects of the problem are determined. This issue is adjusted by Art. 133-135 of the
Civil Procedure Code of Ukraine. The features of the taking of evidence are defined
according to Art. 137 of the Civil Procedure Code of Ukraine. The questions of the
decisions appeal on securing evidence by the taking of evidence are investigating. It is
proposed to make the appropriate changes to existing legislation.

Key words: evidence, providing evidence, taking of evidence, the determination for
securing evidence, the court fee.

AHHOTaNMA

B crarpe uccinenoBanbl BOIPOCH! 00SCTIEUEHHS JOKA3aTeNbCTB B IPAXKJAHCKOM IIPO-
1ecce, NpoaHaJIn3UPOBaHbI OT/IEIbHBIC TPOOIEMHBIE aCTIeKThl. JJaHHbIH BOIIPOC ypery-
mposaH cT. 133-135 I'TIK Ykpaunsl. OnpeneneHsl 0COOEHHOCTH HCTPEeOOBAHUS JT0Ka-
3arensCcTB B cooTBeTCTBHU €O cT. 137 I'TIK Vkpawmnsl. MctpeboBanne noxa3aTeabCcTB
NPUMEHSAETCS aBTOPOM B JIBYX 3HAYEHMSX: UCTPEOOBAHME JIOKA3aTEIbCTB KAK CIOCO0
obecriedeHHs 10Ka3aTeIbCTB U NCTPEOOBAHHE JI0KA3aTEIbCTB KaK ITOMOILb Cy/a JIULAM,
YYacTBYIONIMM B Jiernie. MccmemoBansl BOMpOCkH 00KaIoBaHMs OCTAaHOBICHHH 00 00e-
CIICUEHUH JI0Ka3aTeNbCTB IyTeM MUCTpeOOBaHMs Jl0Ka3arenbcTB. IIpenaraercs BHece-

HHE COOTBETCTBYIOIINX M3MCHEHHUIT B JICHCTBYIOIIEE 3aKOHOIATENIBCTBO.
KnioueBble ciioBa: moka3aTesnbCTBa, 00ECIICUCHNE AOKA3aTeNbCTB, NCTpeOOBaHIE
JIOKa3aTeJIbCTB, ONpeiesieHne 00 00eceyeHnu JOKa3aTenbCTB, CyaAeOHbIi cOop.

I IOCTaHOBKa npodiembl. [pax-
JIaHCKOE CYyJIOTIPOH3BOZICTBO

OCYILIECTBIISIETCS. HA OCHOBE COCTSI3aTEllb-
HOCTH cTopoH. CTOpOHBI M Jpyrue Juna,
YUacCTBYIOLIME B JIeJI€, UMEIOT PAaBHBIE I1pa-
Ba OTHOCHTEJIBHO MPEACTABICHHS JJOKa3a-
TEJIbCTB, UX UCCIICJIOBAHUS U J0Ka3aTellb-
CTBa Mepe]] CyA0M X yOeIUTeIbHOCTH.

Wuctutyr  obecredeHus — jokasa-
TENIBCTB MO3BOJISICT TapaHTHPOBATh S¢-
(heKTUBHOE DEILCHUE TIPAXKIAHCKHX JEIL.
OnHako OTHAENbHBIE BOMPOCH 0obecrie-
YCHUs JO0KA3aTelIbCTB BBI3BIBAIOT [IHC-
KyCCHH B TPAaBONPUMEHHTEIBHON MpaK-
tike. Ha ceromnsi Bompoc oOecrieyeHust
JIOKa3aTeJbCTB M MX OT/ENbHBIC aclieK-
Tl SIBISIFOTCS JMCKYCCHOHHBIMH CPE/IH
YUCHBIX- MPOLIECCYATUCTOB M FOPHCTOB,
YTO CBHUJICTEJILCTBYET 00 HX aKTyallb-
HOCTH, OJIHAKO YKa3aHHbIE BOINPOCHI HE
HOJIyYMJIM JIOJDKHOTO BHHMAaHUS B Ha-
YK€ rpaskIaHcKoro npouecca. OTaenbHble
aCIeKThl  O0ECIIEUeHUsI  J0KA3aTesIbCTB
ObUIM M OCTAIOTCS IPEAMETOM HAy4HOTO
MHTEpeca psfa HUCCleNoBareliel, cpean
KOTOPBIX MOXHO BbLienuTh: C.5. Dypcey,
E.N. ©ypcy, M. llteana, B.M. Kpas-
uayka, O.J. YrpuHoBCKyto 1 ap.

VYperynmmpoBaHHOCTb JAHHOTO BOIIPO-
ca Ha 3aKOHOJATEJIbHOM YPOBHE HE SIBIIS-
€TCsI COBEpIIEHHOH, TpedyeT M3MEeHEeHUit
u pononnenuit. Ilpeamerom ucciaenoBa-
HUSI SIBJISCTCS 3aKOHOMATENILCTBO YKpau-
HBI 00 00ECIICUCHUH JI0Ka3aTeNbCTB, T0-
3UIMH YYCHBIX 110 JaHHOMY BOINPOCY H
cyneOHast MpaKTHKa.

Ieab1o ucciie0BaHUS SABIACTCS BbI-
sIBJIEHHE NPOOEJIOB B NPABOBOM pPEryJu-
poBaHMM oOecHedyeHHsl J0Ka3aTelbCTB,
nucTpeOOBaHMs JI0KA3aTeNbCTB, 00XKajo-
BaHUS COOTBETCTBYIOIINX PEIICHUH Cyla
NepBOl MHCTAHIMHU, ONpEJeICHHE IIy-
Tell pelIeHUs] OTAEIbHBIX MHPOOIEMHBIX
ACIIEKTOB MPAKTHYECKOrO Xapakrepa Io
00€CIeueH IO OKa3aTeNIbCTB.

JocTmwkenue 31O 1ienu Tpedyer pe-
LICHHS psila BAXKHBIX MPOOJIEMHBIX BO-
MPOCOB: HCCIIEOBATh CYILIHOCTh «00e-
CIICUCHHE JI0KAa3aTeIbCTBY», «HCTpebOBa-
HHE JI0Ka3aTeIbCTBY», POaHATH3UPOBATh
BOIIPOC BBITUIATHI CyZeOHOTO cOopa 3a 1o-
Jady B CyZ 3asBICHUS 00 HCTpeOOBaHUM
JI0Ka3aTeNnbCTB, HUCCIEI0BATh 3aKOHHOCTD
oO)kaToBaHUs OIpeAeseHus cyaa oo obe-
CIIEYCHUH JOKA3aTeNbCTB U 00 OTKase B
obecriedeHUn JJ0Ka3aTeNnbCTB; HCCIE0-



