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3aBE/ICHNS TI0 TIOBOJTY YIPABJICHHUS yIeOHBIM
3aBE/ICHHEM.

BoiBoabl. [lonBoss uroru, ciemyer or-
METHUTb, YTO C MO3HUIMH KOMMYHHKATHBHOTO
noaxona 00pasoBaTeNlbHBIE TIPABOOTHOIIIE-
HUS, TIPEXKIE BCEro, pacCMaTpPHBAIOTCS Kak
0co0asi KOMMYHHKALMS, KOTOpasi CBSI3bIBAET
BCEX YYACTHHKOB [JAHHBIX NPABOOTHOLICHUH
B3aMMHO KOPPECHIOHIMPYIOLIUMH IIpaBaMu 1
oOs3aHHOCTAMH. OOHOBIIEHHE HALMOHAIb-
HOTO 3aKOHOZATENIbCTBA 00 00pa3oBaHUH
JIOJDKHO OCYLIECTBIIATBCS TAKKE C MO3ULIUK
HOHUMaHUs 00pa3oBaHMS KaK KOMMYHHKa-
MM, KaK B3aUMOJICHCTBHS MEXK/y Y4acTHHU-
KaMu 00pa30BaTeNIbHBIX MPABOOTHOIICHUH.
Toatomy u 3axon Ykpaunsl «O6 o0Opa3oBa-
HUID» JTOJDKEH OBITh HE TOJBKO IEPECMOTPEH,
HO 1 KOPEHHBIM 00pa30oM M3MEHEH C KOMMY-
HHKATUBHBIX TTO3HIIAH.
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Summary

The article investigates the concept and structure of the mechanism of legal regulation
of service delivery. The paper presents the concept of the mechanism of legal regulation
of contractual relationships to provide services, its features have been expanded, the
elements of the mechanism of legal regulation of contractual relationships to provide
services have been described. The features of the mechanism of legal regulation are
in focus. The author also defines the mechanism of legal regulation of contractual
relations of service providing. The theoretical achievements and modern studies of the
mechanism of legal regulation of contractual relations in the system elements of the
mechanism of legal regulation of service delivery are being analyzed in the article. The
author concludes that the contract by internal regulation of relations to provide services
is a united basis of such regulation. However, it appears to be the legal fact to declare the
rights and obligations of the parties.

Key words: mechanism of legal regulation of contractual relations, attitude to
rendering services, the contractual obligation to provide services, a contract for services,
customer, executor.

AHHOTaUUSA

CraTbs NOCBSIICHA UCCIIEAO0BAHUIO TIOHATHSA M CTPYKTYPhl MEXaHM3Ma HPaBOBOIO
peryJIupoBaHMsi OTHOILCHHUH 10 OKa3aHUIO YCIyr. B paboTe aHO MOHATHE MEXaHH3Ma
IIPABOBOI'0 PEryIMPOBAHHUS JJOTOBOPHBIX OTHOLICHHH 110 OKa3aHHIO YCIIYT, PACKPBITHI €r0
0COOCHHOCTH, OXapaKTepH30BaHbI JIEMEHThI MEXaHH3Ma IPABOBOTO PETYIHPOBAHUS
JIOTOBOPHBIX OTHOLICHHH 110 OKa3aHWIO YCIYT. AKIEHTHPYETCsS BHUMaHHE Ha 0COOCH-
HOCTAX MEXaHM3Ma IPAaBOBOTO PEryInpoBaHus. Takke aBTOPOM JaeTcs OIpe/elIeHUe
MEXaHH3Ma [PABOBOTO PETYIHPOBAHUS JOTOBOPHBIX OTHOIICHHUH 10 OKA3aHUIO YCIIYT.
AHaNIM3UPYIOTCs HapaOOTKH TEOPETHUKOB M COBPEMEHHBIC HCCIICOBAHUS MEXaHH3Ma
IIPABOBOI'O PETyJIIMPOBAHUS JOTOBOPHBIX OTHOIIEHUH B CHCTEME 3JIEMEHTOB MEXaHH3Ma
MPABOBOTO PEryJIMPOBaHMsI OTHOLICHHH MO OKa3aHUIO YCIYyT. ABTOpP HPHXOIWUT K BbI-
BOJLY, YTO JIOTOBOP IPU OCYIIECTBICHUU BHYTPEHHETO PEryJInpOBaHUS OTHOLICHUMH I10
OKa3aHMIO YCIIyT SBJISCTCS MOHOHOPMATHBHOM OCHOBOIl Takoro peryiupoBaHus. Bme-
CTE€ C TeM, OH BBICTYNACT TEM FOPUANYECKUM (HaKTOM, 13 KOTOPOTO BOSHHKAIOT MpaBa
00513aHHOCTH CTOPOH.

KiroueBble cj10Ba: MeXaHM3M IPAaBOBOTO PETyJIMPOBaHUS JIOTOBOPHBIX OTHOILIIE-
HHM, OTHOILICHUS 110 OKA3aHHUIO YCIIYT, JOTOBOPHBIC 00s13aTENIbCTBA 110 OKA3aHUIO YCIIYT,
JIOrOBOp 00 OKa3aHUM YCIIYT, 3aKa34UK, HCIIOIHHUTEIb.

HEOOXOMMOCTH — 3aIUTa HAPYUICHHOTO
npaBa win uHTepeca [1, c. 136].

Taxoe MOHsTHE MEXaHU3Ma TPABOBOTO
PEery;lupoBaHuUsl JOTOBOPHBIX OTHOLICHHUI
SIBISIETCSL OTPaXCHHEM OOIICTIPUHSATOTO
B 00IIell TeopuH TocyapcTBa M IpaBa,
a Takke B [HUBHJIMCTHYECKOW MOKTPHHE

HOCTa]—lOBKa npodiemsl. [IpaBo-
BO€ PpEryJupoBaHHE OTHOIIE-
HUI MO OKa3aHHUIO YCIYT, KaK H3BECTHO,
OCHOBBLIBAETCS Ha OOIIMX ITOJOKEHHSIX
IOPUANYECKONH HAYKH O MEXaHHU3ME Tpa-
BOBOTO PETYIUPOBAHUS JIOTOBOPHBIX OT-
Homenuit. [log mMexaHu3MoMm HpPaBOBOIrO

peryarpoBaHHs JOrOBOPHBIX OTHOIICHHUIT
B FOPHIMYECKOH JHTEpaType MOHUMAIOT
MOCJIC/IOBATENIbHYI0  LIEMb  W3MEHEHHS
OT/ICNIBHBIX TIPABOBBIX SIBICHHH: HOpMa
IIpaBa, PeryJIupyrouas rpaxIaHCKhe OT-
HOIICHHUS, — IOPUIMUYECKUI (paKT — IpaBa
1 00513aHHOCTH, CYLIECTBYIOIINE B I'PaX-
JAHCKHUX NPAaBOOTHOILICHUX, BOZHUKIINX
Ha €ro OCHOBAaHHMHU, — pPeasM3alus ITHX
IIPaB ¥ BBITIOJIHEHHE 003aHHOCTEH, a TIPH

[IOHUMAHUs IIPAaBOBOI0 PETYIUPOBAHUSA
KaK IPOI0JDKAIOIErocs Mpolecca, B X0e
KOTOPOTO OCYIIECTBISETCS BO3JACHCTBHE
IpaBa Ha OGHIGCTBGHHLIC OTHOIICHUA, U
COZIEpIKAIETO TPH 3BEHA (CTaIUM): IOpH-
JUYCCKHUEC HOPMBI, ITIPABOBBIC OTHOLICHUAA,
B 4aCTHOCTHU Cy6’beKTI/IBHI>Ie IpaBa 1 rOpu-
JUYCCKUC 00SI3aHHOCTH UX YYaCTHHKOB, a
TAKXKC aKThbl pcain3annu I1paB 1 00s13aH-
HOCTEH.
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Cocrosinue wuccienoBanusi. Hayu-
HBIi aHanuM3 mpolsieM, BO3HUKAIOIIMX
IPU  PEryIUPOBAHUH JIOTOBOPHBIX OTHO-
OIEHWH 10 OKa3aHWIO YCIYT, OCYIIEeCT-
BIISICTCS. MHOTHMH OTCUYCCTBCHHBIMH H
3apyOeKHBIMU ydeHbIMH. Cpei HUX CTO-
WT Ha3BaTh TakuxX, kak P.A. MaiinaHuk,
Pb. lumka, PA. Credanuyk, C.A. Ilo-
rpebnoit, A.b. I'punsk, T.B. Kamanuna,
C.I' Kpacnosipyxckuit, B.JL. Spouxuii,
O.A. Kpacapuuko, b.W. Ilyrunckuii,
O.A. bensiHeBuu.

Lenso cTarbu sBISETCS Olpe/ese-
HHE TOHATHA M CTPYKTYphl MeXaHH3Ma
[IPAaBOBOTO  PETYJIMPOBAHMS JOTOBOPHBIX
OTHOILICHNUH MO OKAa3aHMIO YCIIYT.

H3n0:xeHne OCHOBHOIO MarepHaja.
[Ipexne Bcero nogquepkHeM, 4YT0 MEXaHU3-
My TIPaBOBOTO PETyINPOBAHMS IMPUCYIIH
crefyromue 0coOSHHOCTH: a) IIPaBOBOE
PETYIHpOBaHNE U €r0 MEXaHU3M SIBIISIETCSI
COCTaBHOW YacThIO COIMAIBHOTO PEryiu-
poBaHus; 0) mpeacTaBisieT coboil ompe-
JICTICHHYIO CHCTEMY B3aUMOAEHCTBYIOLIHNX
MEXy COOOI 2JIEeMEHTOB, CPE KOTOPBIX
BBIICJISIOT IPABOBbIE CPEACTBA (HOPMBI,
CyObeKTHBHbIE IIpaBa M IOPHUANYECKHUE
00513aHHOCTH ), CIIOCOOBI (pa3peleHusi, 3a-
MPeThI 1 00s13aTeNILCTBA) U POPMBI (COOITIO-
JICHHE, UCTIOJHEHHNE U UCTIONIb30BAHUE); B)
MEXaHU3M TIPaBOBOTO PEryIUpPOBAHUS J0-
TOBOPHBIX OTHOLICHHI IO OKA3aHHUIO YC-
JIyr 00eCHeYHBACT PEryIHpOBaHUE TPax-
JAHCKUX OTHOLICHHH, TO €CTh SIBISICTCS
JIMHAMHUYHOH 4acThIO TIPABOBOH CHCTEMBI,
I') MEXaHH3M MPAaBOBOTO PETYIMPOBAHHS
MMEeT IeJIeHANPaBIeHHBIN (peryimpoBa-
HHE OTHOIICHHI MEX/Ty 3aKa34MKOM U HC-
TIOJIHATEJIEM) M Pe3yJIbTaTHBHBINA (IIOTpe-
OeHMe OKa3aHHOH YCIIyrd U B OOJIBIIMH-
CTBE CITy4aeB MOTy4EeHHE BO3HATPAXKICHHS
3a 3T0) Xapakxrep.

Kpome Toro, cieayer oTMeTHTb, YTO
HOpMAaTHBHAsA YPEryIMpPOBAaHHOCTb OTHO-
LICHUH 110 OKA3aHUIO YCIYT JOCTHIAeTCs
Onaromaps HE TONBKO CyILIECTBOBAHHIO
caMOi HOPMBI B TPAKIAHCKOM 3aKOHOJIA-
TENbCTBE MM NPEABUIICHHIO KOHKPETHBIX
YCJIOBHUIi B IOTOBOpE, HO U (PyHKIIMOHUPO-
BAaHMIO ONpPEETICHHOTO HHCTPYMEHTapHs
(oIeMeHTOB  MeXaHHM3Ma IIPaBOBOTO  pe-
T'YJMPOBAHHMS), KOTOPBIA BOIUIOIIACT 3TH
HOPMBI B KH3Hb. DTO CBSI3BIBACT MEKILY
c000#1 HOpMY Tpa’kIAHCKOTO IpaBa U CO-
CTOSHUE IIPABONOpPSAAKA B HCCIELYeMBIX
IIPAaBOOTHOLICHHUSX, YTO CBHIETENILCTBYET
0 BO3MOJKHOCTH HMPHMEHEHHS KOHICHIINH
MEXaHU3Ma IIPAaBOBOTO PErYJIUPOBaHUS K
MIPAaBOOTHOUICHUSIM MO TIPEIOCTABICHHIO

yciyr. Y4uThIBast 9T0, He OyAeT BHI3bIBATH
BO3PaXEHHS TE3UC, YTO MPABOOTHOLICHHS
T10 TIPEAOCTABICHHUIO YCITYT PEryIHPYIOTCS
KaK Ha HOPMaTHBHOM, TaK ¥ HAa HHIUBHIY-
ansHOM ypoBHsX. boree Toro, B opuande-
CKOM JTUTepaType KOHCTaTHPYETCs H3MeHe-
HHE aKI[eHTOB C 3aKOHOAATEIHFHOTO pery-
JIMPOBAHUS 3THX MPAaBOOTHOLIEHHWH B CTO-
POHY MX JIOTOBOPHOTO PEryJIUpOBaHUs [2,
c. 10]. Cormamasich ¢ yka3aHHbIM, CIEIYeT
HOJYEPKHYTh HEOOXOMMOCTb COXPaHEHHS
HMIIEPaTUBHOTO MOX0/1a K IPAaBOBOMY pe-
TYIUPOBAHUIO OTHOLIEHHH IO OKa3aHUIO
YCIIyT, HOCKOJIbKY B TaKUX Pa3HOBUIHO-
CTAX YCIyL, KaK MeJMIMHCKHE, o0Opaso-
BaTeNIbHBIE U APYTHE, KOTOPBIE CBSI3aHBI C
BO3MOKHOCTBIO TIPHUYMHEHUS! BPEAa >KU3-
HHU WIN 37I0pPOBBIO YEJIOBEKa WM HEHa[-
JIeXKAIIAM BOCIUTAHUEM IOPACTAIOIIETO
MOKOJICHHSI, MOTYT OTpa3HThCA emle Ooree
OTIaCHBIE W BPEAHBIE MOCIeACTBHs. [lyTem
HOPMATHBHOTO PETYIMPOBAHUS OTHOIIIE-
HUH TI0 OKa3aHMIO YCIYT 3aKpeIISIOTCS
HMITepaTUBHBIE TIOIXONIBI K MX PETYIHPO-
BaHUIO, KOTOPBIE PACIPOCTPAHSIOTCS Ha
BCE 0053aTeNbCTBA MO IPENOCTABICHHIO
YCIYT ¥ KOTOPBIM IOJKHBI MOAYMHATHCS
BCE, KTO BCTYNMJI MM XOYET BCTYIHUThH B
HOPMAaTHBHO OIpE/IeJIeHHbIE MPABOOTHO-
HIEHMSI.

CyIIHOCTh  PEryIsITHBHOTO  BO3JEH-
CTBHS IIpaBa Ha OTHOUIEHHS 110 OKa3aHHIO
YCIyT OIpPEAENsAeTCS HOPMATUBHBIM 3a-
kperuieaneM B 'K Ykpaunsr monenn He-
00XOIMMOT0 M BO3MOXKHOTO TIOBEICHHS
CyOBEKTOB ATHX OTHOIIeHNH. Ha mpakTuke
9TO OTPAKAETCSI B MPEIOCTABICHUN OJJHIM
CyObeKTaM TIPaBOOTHOIIEHUI MO TIpero-
CTaBJICHHIO YCIIyT ONpEeNICHHBIX NpaB H
B BO3JIOKCHHH Ha APYTUX FOPHIMUYECKUX
00s13aHHOCTEl M YCTaHOBJICHHM OIIpesie-
JIeHHBIX 3arperoB. VIMeHHO 3TO M 00e-
CTEUMBAET B3aHMMHOCTh M B3aMMO3aBHCH-
MOCTb TIpaB M 00s3aHHOCTEH Y4aCTHUKOB
00513aTeIbCTBEHHBIX TIPABOOTHOILICHHH.

He MeHnee neiicTBeHHBIM B CBSI3U C
pa3sBUTUEM PBHIHOYHBIX OTHOILICHUH U
MPeANPUHIMATEIbCTBA SIBISIETCS WHJU-
BUAYaJIbHBIM METOJ PETYINPOBAHUS (UIH
METOJI CBOOOIHOTO BOJICU3bSIBIICHHUS ), IIOJT
KOTOPBIM TMOHUMAaETCs (opmMa CamMoOCTO-
SITEJIbHON  IOPUAMYECKON e TENbHOCTU
CyOBEKTOB, HaIlpaBJIEHHAs Ha YIIOPSIO-
YeHHe eMHIYHBIX OOIIeCTBEHHBIX OTHO-
IICHUH C TTOMOIIBIO NPABOBBIX CPEJNCTB,
HE MMEIOMNX IOpUANYecKH o0Imeobs3a-
TEJIBHBIX KauecTB [3, ¢. 35; 4, c. 17]. D10
MIPOUCXOANUT C TOMOIIBIO JOroBOpa Kak
OJJHOTO W3 CPEJCTB YHOBIETBOPEHUS CO-
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OTBETCTBYIOIIMX MoTpebHOCTei. Hanu-
YMe HMHAUBHIYAJIbHOTO PETYIHPOBAHHS
KaK COCTaBJISAIOIICH HCCIIeyeMOro Mexa-
HHU3Ma OCHOBBLIBAeTCS IPEXkIE BCEro Ha
JVCTIO3UTUBHOCTH METOZA TPasKIaHCKO-
IIpaBoOBOTO perynuposanus [5, c. 22]. To
eCTh IMyTeM HHIMBUIYAJIILHOTO DETYIH-
POBaHMS OTHOLICHUH 110 OKa3aHHIO yCIIyT
OCYIIECTBISIETCSl PACIINPEHUE NIPENeIIoB
IIPABOBOT'O PETYJIMPOBAHMS 32 CUET Iepe-
Jla9¥l MHUIMATHBBI 110 00ECIEUCHUI0 OT-
JICTbHBIX ACIIEKTOB €ro OCYLIEeCTBICHHS
YYaCTHHKaM 3THX  IPAaBOOTHOLICHHH.
VHbIMU cllOBaMHU, MHAMBHUIYaJIbHOE pe-
I'YJAMPOBAaHHE OTHOLICHHH IO OKa3aHHIO
YCIIyT OXBarbIBaeT COOOH IOPHIMYECKYIO
JIeATEeIbHOCTD 3aKa34MKa M UCTIONHHUTEIIS,
HAIPABJICHHYIO Ha YMOPSJOYCHHE YETKO
OIIpE/ICNICHHBIX OTHOLIECHHH B chepe oKka-
3aHUS YCIIYT € TIOMOIIBIO TAKOTO CUIIBHO-
r0 MHCTPYMEHTA KaK I'pakIaHCKO-NPaBoO-
BOH JIOTOBOD.

Takum 00pa3oM, MOI MEXaHH3MOM
MPABOBOTO PETYIUPOBAHKS JOTOBOPHBIX
OTHOILEHHH MO OKa3aHMIO YCIYT Ipelia-
racM NOHHUMATh OIPE/CJICHHYIO CHUCTEMY
B3aMMOJICHCTBYIOINX MEXTy co0oil 3ie-
MEHTOB (IIPaBOBBIX CPEACTB, CIIOCOOOB U
(GopM), C MOMOIIBI0 KOTOPBIX 00ecreuu-
BAeTCs PEryJIMpOBaHHE OTHOLICHWH 110
OKa3aHHIO YCIIYT, a TAKXKE PEealT3yeTcst 3a-
JIOKCHHAs B HOPMaXx IpaBa U MOJI0KEHUSIX
JIOrOBOpa MOJIENIb MOBEIACHHMS 3aKa3uKa 1
UCTIOJTHUTEIS 110 MOTPEOICHUIO OKa3aHHOM
YCIIyTH, ¥ B OOJIBIINHCTBE CIIy4aeB — MOJTy-
YeHUE BO3HATPAXKICHUS 32 ITO.

Anamm3upysi HapaOOTKH TEOPETHKOB
U COBPEMCHHBIC HCCIICHOBAHMS MEXaHH3-
Ma ITIPaBOBOTO PETYJIMPOBAHMS JOTOBOP-
HBIX OTHOUICHHH, K CHCTEME SJIEMCHTOB
MeXaHH3Ma IPABOBOTO  PETYINPOBAHUS
OTHOLICHUH 110 OKa3aHWIO YCIyr Ipef-
JlaraeM, y4MTbIBasi pasJieJieHHe IpaBa Ha
IyOJIMYHOE M YAaCTHOE, OTHOCHUTH CJIE/LYIO-
1iee: a) HOPMbI TPKAAHCKOTO paBa WM
npeJyiaraeMble  CTOPOHaMH  JIOTOBOpa O
NPEIOCTaBICHNH YCIIyT YCIIOBHS; 0) 10pu-
Jqdeckue (DakThl; B) BOSHUKHOBEHHE TIPaB
U 00s13aHHOCTEH (IPaBOOTHOIICHUS), BO3-
HHKAIOLIME Ha OCHOBAaHUM HOPM Ipak/aH-
CKOTO IIPaBa ¥ JOTOBOPOB O IIPEIOCTAaBIIC-
HHH YCIIYT; T') TIOBE/ICHHE Y4aCTHUKOB ITpa-
BOOTHOIICHHUH 10 IPEIOCTABICHHIO YCIIYT
0 pealT3allii UX CyObCKTUBHBIX PaB M
00s13aHHOCTEH, 3aJIOKEHHBIX B MPABOBBIX
HOPMax U ONpeeNICHHBIX BoJIeil 3aKa3unka
W UCTIOHUTEIS; [T) 3aIUTY 3aJI0)KCHHBIX B
IIPaBOBBIX HOPMaX U ONPE/ICIICHHBIX BOJICH
3aKa34MKa M MCTIOJIHUTENS CyOBEKTUBHBIX
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TPKAAHCKUX IPaB M 3aKOHHBIX HHTEpe-
COB IIPY UX HAPYIICHUH.

CrenoBarenbHO, BaKHBIM SJIEMEHTOM
MeXaHH3Ma MPaBOBOTO PETYINPOBAHUS OT-
HOIICHUH MO OKa3aHHWIO YCIYT SBIISIETCS
HOpMaTHBHAsI OCHOBA TaKOTO PEryInpoBa-
HUA, TO €CTh CO3/[aBAEMBIE TOCYAPCTBOM
HopMmBbl mipaBa (T 63-70 I'K, . 31-32
XK VYkpauHbl) WIH CO3aBaeMble y4acT-
HUKaMHM OTHOLIEHWH MO OKa3aHHIO YCIyT
JIOTOBOPHBIE yCJIOBHs, Ha 0a3e KOTOPBIX
U OCYLIECTBISIETCS] YIOPSA0YEHHE OTHO-
meHui Mexay HUMHU. To ecTb JOroBop 1o
OKa3aHHIO YCIyr (aKTUUECKH BBIMOJIHSACT
pOJIb CBOEOOPA3HOTO «CTapTOBOTO MeEXa-
HHU3Ma», KOTOPBIH MPUBOAUT W3 CTaTHU4e-
CKOTO B JMHAMHYECKOE COCTOSHHE KaK
IOPUANYECKHE, TaK W BHEIOPHANIECKHUE
HOPMAaTHBHBIC PETYIISTOPHI IPABOOTHOILIIE-
HUI1 10 OKA3aHUIO YCIIyL

B I'K VkpauHbl OTZHENBHBIM BHIAM
JIOTOBOPOB TI0 OKA3aHMIO YCIYT Mpe-
IIECTBYET TaK Ha3blBaeMasi oOIas 4acTh,
(hyHKIMU KOTOpOW BBIMOMHSET 1. 63 « Y-
nyru. Obue mnonoxeHus». Hopmbl 1.
63 'K mpuMeHsI0T K OTIEeJIbHBIM BHJIAM
3THUX JOTOBOPOB, B YACTHOCTH JOTOBOPaM
MEPEBO3KH, SKCIEAUPOBAHUS, XPAHEHUS,
CTpaxoBaHMsI, MOCPEAHUUECKUM JIOTOBO-
pam, JJOroBopaMm IO OKa3aHWIO 00pa3oBa-
TENIbHBIX, MEIUIUHCKUX U JPYTUX YCIYT,
a TaKKe K TIOMMEHOBAHHBIM JJOT'OBOPAM I10
OKa3aHMIO yCIyT (HampuMep, J0roBOpaM
Ha TIPOBEJICHUE Aay[UTa, HA BBIIOJHEHHUE
MapKeTHHTOBBIX HCCIENOBaHUH, Cyppo-
TaTHOTO MAaTepUHCTBA, Ha IPOBEICHHE
OLICHKH HMMYyIIecTBa U JpyruMm). To ecTb
HOPMBI OOIIMX MOJIOKEHHH 00 ycimyrax
JIEHCTBYIOT B CIIydasiX, Korzia pedb UaeT 00
OT/ZIENIbHBIX MOZENAX JJOTOBOPOB I10 OKa3a-
HUIO YCITYT, KOTOpPBIE HE OTHOCSATCS HU K
ofHOMY M3 BblaeneHHbIX B ['K nnmm uHbIX
CHEIHAaTbHBIX HOPMAaTHBHO-TIPABOBBIX
aKTax Pa3HOBUAHOCTEN 3TOrO THUMA JOTO-
BOPOB, @ Ha TE, YTO BBIJEIEHBI, PACIpPO-
CTpaHseTCs IeUCTBHE 00X HOPM TOJIBKO
IIPU YCJIOBUH, €CJIM OHH HE MPOTHBOpEYaT
CHEIMATbHBIM HOPMaM WIIH CIIEIHAIbHbIE
HOPMBI, TIOCBSIIEHHBIE PETYIHPOBAHHIO
TaKUX Pa3HOBUIHOCTEH JOTOBOPOB, OT-
CYTCTBYIOT.

Kpome HOpMaTHBHO-TIPaBOBOTO MOJ-
X0[la K PETyIMPOBAHUIO OTHOIICHHH II0
OKa3aHHMIO YCIYT UIsl TPaKAAHCKOrO 3a-
KOHOJIaTeIIbCTBA XapaKTEePHBI TCIIO3UTHB-
HbIE OCHOBBI TaKOro perynupoBaHus. OHu
HaXOJAT CBOE BBIPAKEHUE B 3aKOHO/ATEIb-
HOM BO3MOXXHOCTH CyOBEKTOB OTHOIICHHUN
JIOTOBOPHBIX 0053aTeIbCTB 0 OKA3aHHUIO

YCIyT pPEeryaupoBaTh CBOE MOBEJCHUE B
JIOTOBOpE IYTEM OTCTYILICHHS OT IOJO-
JKCHUI AaKTOB TIPaKIAHCKOIO 3aKOHOZAA-
TENBCTBA WM JAXKE YPETYIHpPOBAaTh CBOHM
OTHOIIICHNSI, KOTOPBIE HE YPEerylInpOBaHbI
strmu aktamu (4. 2, 3 ct. 6 I'K).

Takum 00pa3zoM, 3aKOHOJATENb B CT. 6
I'K Vkpaunsl oTpa3ui NonoxKeHue, o Ko-
TOPOMY JIOTOBOp IIPHOOpEN craryc camo-
CTOSITEJIBHOTO  PEryJITOpa TPaKIaHCKHX
OTHOLIEHHUH, IPEJOCTaBUB TEM CaMbIM JI0-
TOBOPHOMY PETyJIUPOBAHUIO HCCIIETYyEMBIX
HaMH NPaBOOTHOIICHUH Npeolnanaroiiee
10 CPAaBHEHUIO C HOPMATHBHBIM PETyIIH-
pOBaHHMEM 3HA4YCHUE. YUUTHIBAs ITO, IPHU-
XOJIMM K BBIBOJIY, UTO JIOTOBOPHOE PEryIH-
pOBaHHE OTHONICHUH IO OKAa3aHHIO YCIYT
siBIsieTcs Ooree S PEeKTUBHBIM, YeM HOP-
MaTHBHOE, TIOCKOJIBKY ITOCTIEAHEE HalpaB-
JICHO JIUIIG Ha yTOPSJOUYCHNE OTHOIICHUIT
10 OKa3aHUIO YCIIYT, a IOTOBOPHOE — Ha MX
opraHuzanuio 1 GopMHUPOBAHHE.

Ha ocHOBaHMM pa3mMYHBIX HCCIIENO-
BaHMH JIOTOBOPHOTO TIpaBa M3BECTHO, YTO
JIOTOBOP TPaJUIMOHHO PacCMaTpUBAETCS
KaK FOPUANYECKUN (aKT, C KOTOPHIM CBS-
3bIBAIOTCS  COOTBETCTBYIOLIME IIPABOBbIC
nocnenctus [6, c. 5]. Kak u3BectHo, 1mo
BOJICBOMY IIPU3HAKYy JOTOBOp IO OKa3a-
HHMIO YCIYyT OTHOCHUTCS K HPaBOMEPHBIM
IEUCTBUSIM.

Bwmecre ¢ Tem, crnegyer OTMETUTD, UTO
B COBPEMEHHBIX HCCIIEIOBAHUSIX IO JIOTO-
BOPHOMY IIpaBy HaOIIONAETCS M3MEHEHHE
B3IVISIOB HA JIOTOBOP HCKITIOUUTEIILHO
Kak Ha ropuandeckuit gaxr. Tak, B mpaBo-
BOM JIUTEpaType OTMEYAETCS, YTO JIOTOBOP
JUIIb B ONPEJCTICHHOW CTENEHH MOXET
OBITH OIPE/ICIICH KAK IOPHANYCCKUN (HaKT n
BBICTYIIAET B TAKOM Ka4eCTBE TOJBKO B OT-
HOILEHUH FOPUIMYECKHX HOPM, Herocpe-
CTBEHHO PETYJIUPYIOLUINX OTHOLICHHUS CTO-
poH [7, c. 44]. leficTBUTENbHO, IOHUMAHUE
JIOTOBOpPA 10 OKA3aHHIO YCIIYT TOJBKO KaK
IOPUMYECKOTO (hakTa OrpaHUYMBACT €ro
HCCIICZIOBAaHHUs PaMKaMH OOILIMX MOJIOXKe-
HUH O JIOrOBOpAax, OIHAKO MPaBOBasi MPHU-
poza IOTOBOpa 3HAYUTENIBHO IIHPE, HEXKe-
I KT, KOTOPBII I0PUINYECKU OTIOCPERYET
OKa3aHHE YCIYT, MOCKOJBbKY JOTOBOPHI B
910l cepe obOecreunBaroT peryiupoBa-
HUE OpraHM3alHOHHBIX, YKOHOMHYECKHX
1 TEXHUYECKHX BOIIPOCOB, BO3HHKAIOIIMX
MEX/y cTopoHamu. To ecTh, Kak crpaBesi-
mBo otMmedaeT A.A. bensiHeBHY, 10roBop
MOT ObI OBITH OLICHEH HCKIIIOYUTENILHO KaK
IOpPUMYECKUI (aKT, HaBEPHOE, TOJBKO B
TaKOM WJEAbHOIH CUTyallud, KOrzia Ioj-
poOHasi periaMeHTalysl 3aKOHOM YCJIOBHI
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JIOTOBOPA MOJIHOCTBIO HCKIIOYana ObI BO3-
MO)KHOCTh COIVIACOBAHMSI CTOPOHAMH JpY-
rux ycnosuii [8, c. 58-59].

Y4auThIBast BEIIETTPUBEICHHOE, TIPHXO-
JIM K BBIBOJLY, YTO JIOTOBOP TIPU OCYIIECT-
BIICHUU BHYTPEHHETO DPEryIMpOBAHUS OT-
HOIIEHUH MO OKa3aHHMIO YCIYT SIBISETCS
MOHOHOPMATHBHOH OCHOBOH Takoro pery-
npoBaHus. BMmecte ¢ TeM, OH BBICTYHaeT
TeM IOPUIMYECKUM (aKTOM, U3 KOTOPOTo
BO3HMKAIOT MPaBa U 0OS3aHHOCTU CTOPOH.
To ecTh ¢ OHOI CTOPOHBI, CaM XapakTep
OTHOILEHUH O OKAa3aHMIO YCIYyT Kak OT-
HOIIIEHUH, OCHOBAHHBIX HA IOPUIUIECKOM
paBeHCTBE, CBOOOIHOM BOJICH3bSBICHHH,
MMYIIECTBEHHOH CaMOCTOSITEIEHOCTH HX
Y4YaCTHHKOB, 00YCJIaBIMBAET POJIb IOrOBO-
POB KaK IOpUIUYECKHX (DAKTOB, JEHCTBYIO-
mux B cdepe rpaxaanckoro npasa. C apy-
TOM CTOpPOHBI, yKa3aHHBIE FOPHIMYECKUE
(akTbl CrIOCOOHBI 00ECIIECYUTh AKTUBHYIO
ponb CyOBEKTOB TPaKIAHCKOrO IpaBa B
CO3JIaHMH, HM3MEHEHMH W NpeKpalleHUH
Tpa’kAaHCKUX MTPABOOTHOIIEHUH C y4eTOM
UX UHTEPECOB.

HWrak, crnemyromum 31eMEHTOM MeXa-
HHU3Ma IIPaBOBOTO PETyIUPOBAHUS JOTO-
BOPHBIX OTHOIIEHHUH M0 OKa3aHHUIO YCIyT
SIBJIAIOTCS MIPABOOTHOIIEHHS UX y4acTHH-
KOB I10 TOBOJy peanu3aluy IpHHAIeKa-
MIMX MM TPaKIaHCKUX TIPaB M 00s3aHHO-
cTell. B memom s pereHns 3a1a4 HaIero
HCCIIEI0BAaHNsI MBI OyleM MOHMMATh IIpa-
BOOTHOIICHUS KAK IOCTIDKCHHE KOHCEH-
cyca, KOTOpbIi BO3HHKAeT Ha OCHOBaHUU
JIOTOBOPEHHOCTEN MEX[Iy JHIaMu B Gop-
Me CyOBEKTHBHBIX IIPaB M IOPHIMUECKUX
00s13aHHOCTEH ¥ TIOJ/Iep)KUBACTCS TPUHY-
JUTENTLHOW CHIJION TOCYapCTBa, HA OCHOBE
Yero Kakias U3 CTOPOH peasi3yer coO-
CTBEHHBII MHTEepec. To ecTh OTHOIIEHHS,
BO3HHUKAIOIINE B PE3Y/bTATE 3aKIFOYECHHS
JIOTOBOpa IO OKAa3aHUIO YCIYT, MpU3Ha-
I0TCS TIPaBOBBIMU HE TOJBKO H3-3a TOTO,
YTO OHU HETOCPEACTBEHHO YpPErylnupoBa-
HbI OOLIMMH M CHELMAIbHBIMA HOPMaMHU
JIEUCTBYIOIIETO 3aKOHOAATEeNbCTBA, HO U
HOTOMY, YTO MEXIy CyObeKTaMu Cyllle-
CTBYET JOTOBOPEHHOCTH, KOTOPasi IPH3HA-
€TCsl IEHCTBUTEITHLHOM 3aKOHOIaTENIEM, T10-
CKOJIBKY MOCIIEAHHI TPU3HAET CO3/laHHbIe
CTOpPOHAMHU B JIOTOBOpE TpaBHIIa u obecrie-
YHUBAeT UX MPUHYAUTEIBHYIO PEATU3AIIUI0
U 3aIUTY.

Hcxons w3 BBHIIENTPUBENCHHOTO, O[]
JIOTOBOPHBIM  00513aT€/IbCTBOM 110 OKa3a-
HUIO YCIYT IpeaiaraeM IOHUMaTh OT-
HOIIEHHUS] MEXAy 3aKa34MKOM M MCIOJ-
HUTENEM, OCHOBAHHBIE Ha FOPUIMYECKOM
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paBeHCTBE, CBOOOTHOM BOJICH3BSIBICHHN,
HMMYIIIECTBEHHOW CaMOCTOSITEJIbHOCTH HX
HAJICJICHHbIC  IIPUCYLIUMU
TOJIBKO MM IIPU3HAKaMM, KOTOpbIE OTJINYa-

Y4aCTHHKOB,

IOT MX OT JIPyTHX TPaKIaHCKHUX OTHOIIIE-
HU, BO3HUKAIOMINX HA OCHOBAaHWH HOPM
IPaXKIAHCKOTO 11PaBa B CBSI3U C MOSIBIICHU-
eM (HACTyIUICHHEM) IIPeIyCMOTPEHHOIO
UMU I0PUJITYECKOT0 (aKTa.

VYuuThiBas TE3HMC, YTO JIOTOBOPHbIE
0053aTesIbCTBA SABIAIOTCS OTHOCUTEIIbHbI-
MH [PaBOOTHOLICHUSIMH, TOCKOJIBbKY Xa-
PaKTEPU3YIOTCSL YETKMM CYOBEKTHBIM CO-
ctaBoM [9, c. 3], moroBopHbie 00s3aTeNb-
CTBa MO OKA3aHMIO YCIYT IOPUANYECKH
CBSI3BIBAIOT TOJIBKO KOHKPETHBIX OOs3aH-
HBIX JINI (MCIIOJTHUTEIS ¥ 3aKa34rka). Tax,
HarpuMep, €CIIN UCTIOIHUTENb, UCXOAS W3
conepkanus 4. 2 cT. 902 'K, BO3IOKHUT
UCIIOJIHEHHE JI0TOBOPa 00 OKa3aHMH yCIIyT
Ha JIPyroe JIMIO, OH BCE PABHO OCTaeTCs
OTBETCTBEHHBIM B TIOJTHOM 00BeMe Tepen
KOHTPAareHTOM 3a HapyIleHHE JOTOBOPHBIX
YCIIOBHIA 3THM JiLoM. Takoe crienuansHoe
3aKoHOJATeNbHOE MpaBmio 4. 2 ¢T. 902 I'K
VYKpauHbl T0CJIEOBATENLHO  BOCIIPOU3-
BOAUT oOIee MNpaBUIIO, COAEpXKaleecs
B cT. 511 TK Vkpaunsr: «O0s13aTenbCTBO
HE CO3[aeT OOSM3aHHOCTH JUISL TPETHEro
muia. B ciyuasx, ycTaHOBJIEGHHBIX JIOTO-
BOPOM, 00513aT€JILCTBO MOJKET HOPOXKIATH
JUISL TPETHEro JIMIA TIpaBa OTHOCHTEIHHO
JOJDKHUKA U (WITH) KPETUTOPAY.

To ectb CyObeKTHMBHBIE NpaBa ydacT-
HUKOB MPABOOTHOUIEHHH IO OKa3aHHIO
YCIIYT 3aKIIFOYAIOTCS B PETYCMOTPEHHBIX
HOPMOH Tpa)XJaHCKOTO TIpaBa BHIAX M
CTETIeH! WX BO3MOYKHOTO TIOBEICHHS B OT-
HOILICHUAX C KOHTPAreHTOM. JTH IIpaBa U
0053aHHOCTH COCTABJISIOT IOPUIMYECKOEe
COJICP)KAHUE MCCIICJyEMbIX IIPABOOTHO-
LICHUH, KOTOpOE SIBISETCS OCHOBOW Is
nX (PaKTHYECKOTro COJEpKaHUs — ITOBE/ICH-
YECKHMX aKTOB YYaCTHHMKOB 3THX MPaBOOT-
HOILLICHUN IO OCYIIECTBICHHUIO UX CyOb-
EKTUBHBIX I'PKIAHCKHX MPaB U UCHOJIHE-
HHIO FOPUIMYECKUX 005S3aHHOCTEH.

OpHako CyOBEKTHBHBIC TPAXKIAHCKHE
IIpaBa yYaCTHUKOB IPABOOTHOIICHHUH IO
OKa3aHMIO YCIYT HHYEro He CTOMIH ObI
0e3 BO3MOXKHOCTH UX peanusaiuu. Llene-
c000pa3HO OTMETHTH, YTO BO3MOXKHOCTH
TAaKkoOM peann3aluy 3aKpeIuieHbl Kak B
0o0ImMX, TaKk ¥ B CIENUAIBHBIX MPABOBBIX
HOpMaX, IOCBSILIECHHBIX PEryJIHPOBAHHIO
OTHOLIEHUWH MO oOKa3zaHuoo ycayr Tak,
OCYIIECTBIISIA CBOM CYOBEKTHBHbIE T'paK-
JIAHCKHE IPaBa, YYaCTHUKU PaBOOTHOLIIE-
HUIA 110 OKa3aHHIO YCIyr 0e3 Kakoro-iuoo

MOCTOPOHHET0 BIMSHUS ¥ BO3MOKHOTO
JABJICHUS BBHIOMPAIOT BapUAHTHI JI03BO-
JICHHOTO TIOBEJICHUS, 3aKpEIUICHHBIE B
I'K, XK YkpanHbI 1 IpyruX HOPMAaTHBHO-
MPABOBBIX aKTaxX, KOTOPBIE 3aKIIF0YAIOTCS B
peayn3ayy IPHHAUISKAIINX UM TTOITHO-
MOYHIH.

He BnaBasice B 00IIeTEOpETHUECKYIO
JMCKYCCHIO, KOTOpas pa3BepHyJach Ha
CTpPaHMIAX FOPUIUYECKOH JIMTEpaTyphbl
0 TOBOJlY Pa3rpaHUYEHMs MOHATHH «pe-
anu3auusy U «ocyiectsiaenue» [10, c.
144; 11, c. 36], cuuraeM HEOOXOIMMBIM
OTMETUTb, YTO IOHATHE «PEATU3ALMSD)
ecTh Oosiee MMPOKUM MOHSTHEM, KOTOPOE
OXBAaTBIBAa€T CO0OHM M OCYIIECTBICHHE, W
oxpamy, u 3amuty. [losToMy mox moHsTH-
€M peaH3allii CTOPOHAMH JTOTOBOPHBIX
00513aTeNbCTB 110 OKAa3aHWUIO YCIyT IpH-
HaJUISKANMX UM MPaBOMOYMH Ipeyiara-
€M TTIOHUMATh UX BOBMOKHOCTH CaMOCTOSI-
TEJIBHO BBIOMPATh HEOOXOAWMBII BapHaHT
MOBEJICHUSI, TOCKOJIBKY JOJDKHBIM YCJIO-
BHEM OCYIIECTBICHHUS UMU CyObEKTUBHBIX
TpaX<JaHCKUX IIpaB BBICTYIAET OXpaHA U
3alMTa OT JIFOOBIX HAPYLIEHWH U Tocsra-
TEIbCTB.

Y4acTHUKN IPAXKAAHCKUX TPABOOTHO-
HICHUH CaMOCTOSITENIHO BBIOUpAIOT (op-
MBI, COCOOBI, BPEMsSI U TPAHHUIIBI CBOETO
IOPUMYECKOTO0 U (HaKTHUECKOTO MOBesie-
HUS, HE Hapyllas HpaBa APYTUX, MOCTO-
POHHUX JIHI. B 3TOM HaxoOuT cBOE BHI-
paxkeHHe 00mIast ujesl, COIACHO KOTOPOH
B chepe HaCTHOTO MpaBa JMIO OCYIIECT-
BIISICT CBOW CYOBEKTHBHBIC IIpaBa CBOOOI-
HO, 10 cBoeMy ycMoTpeHHto. OCHOBHas
0COOCHHOCTh pEANN3aLMU TPAXKIAHCKUX
npaB B cdepe OTHOUICHUH IO OKa3aHHIO
YCIIyT OTPa)kaeTcst B TOM, YTO YYaCTHUKH
TaKMX OTHOLICHUH Peasln3yIoT CBOH CyOb-
eKTHBHBIE TPAKIAHCKHE IIpaBa C IMOMO-
IIBIO PA3INYHBIX (PAKTUYECKHUX JEHCTBHH.
Hanpumep, 1110 MOXKET pacCUUTHIBATH HA
Y/IOBJICTBOPEHHE CBOETO MHTEpeca IMyTeM
MOJIY4eHUs] COOTBETCTBYIOILETO OT/ABIXA,
JiedeHus1, 00pa3oBaHUS U T. 1I.

Bwmecte ¢ Tem, nenecoodpasHo oTMe-
TUTH CYIIECTBOBAHUE KPOME pazHOOOpas-
HOH OCHOBBI JUIs (DaKTHUECKOTO ITOBEJIe-
HUS TIPU pealn3aliyl CBOMX IIPaB ydacT-
HUKaMH TIPaBOOTHOIICHHUH MO OKa3aHHIO
YCIIyT Takke M MIMPOKOTO MHOT000pa3us
IOPUAINYECKOTO TIOBECHUSI YJYaCTHHKOB
HCCIIElyeMbIX ITIpaBOOTHOIIEHHH. [IpaBo-
BOIl OCHOBOM ISl ONPEZICNICHUS COepIKa-
HUS M 00bEMa IOPUANYECKOTO TTOBEICHHS
CTOpPOH B cdepe NpeaoCcTaBIeHUs YCIyT
SBJISIFOTCS  BH/BI JIOTOBOPOB 110 OKa3a-
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HUIO YCIIYT, @ TaK)X€ HOPMbI IMO3UTUBHOTI'O
IpaBa, 3aKpEIUISieMbIe B TPAKIAHCKOM H
XO3ICTBEHHOM 3aKOHOJATENbCTBE. Y4H-
TBIBasi 9TO, OCOOCHHOCTH JIOTOBOPOB IIO
MIPEJIOCTABICHNIO YCITYT KaK aKTOB IIPaBo-
peanm3aryy (GOPMHUPYIOTCS MO BIUSHHEM
YaCTHOIIPABOBLIX METOA0B PEryJIMPOBaHUSA
OOIIECTBEHHBIX OTHOIICHUH U CIICLHAllb-
HBIX HOPM TPa)JaHCKOTO 3aKOHOATEllb-
CTBa, PETYJIUPYIOLIUX JIESATEIbHOCTD, CBS-
3aHHYIO C OKa3aHUEM YCIIYT, U OTJIMYAIOTCS
OT CMEXHBIX JIOTOBOPHBIX KOHCTPYKIIHH.

CremoBaTelbHO, OCYILIECTBIICHUE
IPaKIaHCKUX IPAB U UCIIOJIHEHNE 00s13aH-
HOCTeH B cdepe OKazaHHs YCIyr COCTOUT
B BOJICBOM IIOBCICHMH HUX YYAaCTHUKOB B
COOTBCTCTBHHU C TEMHU UACATIBHBIMH MOC-
JIAMH, KOTOPBIC 3aJI0KCHBI B JIOTOBOPHBIX
TIOJIOKCHUAX WJIN 3aKOHOOATCJIBHBIX HOP-
Max. Y ecnu 3TO TOBelCHHE MOIHOCTBIO
COOTBETCTBYET HOPME, MOXET HUATH PCYUb
0 YPEryJImpoBaHHOCTH KOHKPETHOTO TpaX-
JTAHCKOTO OTHOLICHWS HOPMaMHU I'paKJ1aH-
ckoro npasa. Bmecre ¢ TeM yperymupo-
BaHHOCTb HEONPE/IENICHHOTO KOJIMYECTBA
OIHOPOZIHBIX, THIUYHBIX T'PAKIAHCKHUX
MPaBOOTHOUICHUH ~ CBHUCTENILCTBYET 00
YIOPSIIOYEHHOCTH COOTBETCTBYIOIIMX 00-
IIECTBECHHBIX OTHOmeHHﬁ, CJI€a0BaTCIbHO,
1 0 JOCTHMIXKCHHUU 1ICJIM X IIPaBOBOIO pe-
rynmupoBanus [12, ¢. 5]. Ucxons u3 storo,
MOXHO YTBEPXIAaThb, YTO BBIIICTICPEUNC-
JICHHBIC 3JIEMCHTBI MEXaHU3Ma IPaBOBOTO
PEeryupoBaHusl JOTOBOPHBIX OTHOILICHHH
10 OKa3aHUIO YCIIYT SIBISIIOTCS 00sI3aTelb-
HBIMHU B KQXXJIOM ClIy4ac.

OHHaKO B OTACJIBHBIX ClIy4dassx Me-
XaHU3M IIpaBOBOI0 pEryiaupoBaHus HC-
CJIEAyEMBIX OTHOIICHHH JOIIOJIHACTCA
JIOTIONIHUTEIIBHBIM 3JIEMEHTOM — 3alllUTON
CyOBEKTHBHBIX T'DaXJaHCKUX ITIpaB M 3a-
KOHHBIX HMHTEPECOB HX YYAaCTHHKOB IPH
UX HapyIIeHUH. DTOT JIEMEHT B FOPHUIH-
YeCKOH JMTeparype IpeyiaraeTcst HUMe-
HOBaTh JIOMOJHUTEIBHBIM ((aKyIbTaTHB-
HBIM), TIOCKOJIbKY OH OYy/IeT MPUMEHSITHCS
TOJIBKO TIPU YCIIOBUM HapyIICHUS CyOBEK-
THUBHBIX IIPaB U UHTEPECOB IIyTEM, HAIIPH-
MEpP, HCUCIIOJTHCHUA WJIN HCHAUICKAIIECTO
HCTIONHEHMST ycIoBHi moroBopa. OcHOB-
HOHU (pyHKITHEH 9TOrO dJIeMeHTa MeXaH!3-
Ma TIpaBOBOI'O PETYJIMPOBAHUS ABJISACTCA
HHUBEJIMPOBAHNEC OTKJIOHEHUI B nponecce
JIOCTHDKEHMSI LN TPABOBOIO PETYIHPO-
Banws [11, c. 38].

OIIHOBPEMEHHO B FOPHIMYECKOI JIUTE-
paType BCTpEUaroTcsi M Jpyrue coodpaske-
HHS IO TIOBOJLy HEOOXOIMMOCTH JIOTIOJTHE-
HHS 2JIEMEHTOB MEXaHM3Ma I'PaX<JaHCKO-
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[IPAaBOBOTO PEryJHpPOBaHMs €IIE OIHUM
TaKk Ha3blBaCMbIM  «JOIOJHUTEIBHBIM»
JIEMEHTOM MEXAaHU3Ma I'PaKIAaHCKO-IIpa-
BOBOI'O PEryJIMpPOBaHUS — TIPaKIAHCKON
orBerctBeHHOCThIO. Tak, Pb. Illumka,
KOHCTaTHpysl ONpeneeHHbIe TPOOeNbl B
OOIINX TIOJIOKEHUSIX O PEryIHMPOBAHUH
rpaXIaHCKUX IPABOOTHOLICHUM, OTMe-
YyaeT HEeOIpe/IeIEHHOCTh MeCTa I'pakaaH-
CKOM OTBETCTBEHHOCTH B CTPYKTypeE 3Jie-
MEHTOB MEXaHH3Ma IPakJaHCKO-IIPABOBO-
ro perynupoBanus [13, c. 514].

AHanu3upysa NPUBEICHHYIO MO3ULIHUIO
YUYEHOTO, IeecO00pa3HO OTMETUTh, UYTO
MPEUIOKEHHBI HJIEMEHT KacaeTcsl TOJIb-
KO OTHOCUTEJIBHBIX IIPABOOTHOLLCHHUI,
r1e CyOBeKTHI MpenonpeneneHsl. To ecTh
TaKO! MOAXO[ SABJISIETCS BIIOJIHE IIPHEMIIC-
MBIM JUIsI BCEX JIOTOBOPHBIX OTHOLLCHHUH,
B TOM YHUCJIC ¥ OTHOLUCHUH IO OKa3aHHIO
YCIIYT, OHAKO IIPUBEICHHAs KOHCTPYKLIUS
M3Ha4YaJlbHO HE pacCUMTaHa Ha 3aluTy
CyObEKTHBHBIX IIpaB MOTEPIIEBIINX B a0-
COJIFOTHBIX [IPAaBOOTHOLLIECHHUSAX.

Pa3BuBas npuBeneHHOE MpeUIoKEHUE
C 1eNbl0 00OCHOBAHMUS Te3Uca O BO3MOK-
HOCTHU MPUMEHEHUS TAKOTO JIOTIOTHUTEIIb-
HOTO 3JIEMEHTa MEeXaHHM3Ma TIPakJaHCKO-
MIPaBOBOTO PEryJIMPOBaHUS KaK TpaskaaH-
CKasi OTBETCTBEHHOCTh K OTHOLICHHUSIM T10
OKA3aHUIO YCIYT, CIENYeT OTMETHTb, YTO
OCHOBHBIM IIPU3HAKOM 3alIUTHI B cdepe
YaCTHOIO IIpaBa SBIIETCA €r0 HUMYyIe-
CTBEHHBIN U KOMIIEHCALIMOHHBIN XapakTep.
W xots HapymeHus B 3ToH cdepe Taxxke
HIMEIOT MECTO, OCHOBHOM LIENBIO 3aLUThI
SIBISIETCS. HE HaKa3aHUE HapyLIUTeNs, a
BOCCTAaHOBJICHHE COAIAHCHPOBAHHOTO TIO-
JIO)KEHUsI CTOPOH, TIOMCK HamOoiee Oma-
TONPUATHBIX YCIOBUH 11 JalbHEHIIero
B3aUMOJEHCTBUS U B3aUMOIIOHUMaHUSL.

ApryMeHTamMmu B I10J1b3y BO3MOKHOCTH
[PU3HAHUA TPAKIAHCKOH  OTBETCTBEH-
HOCTH JIOTIOJIHUTENbHBIM 3JIEMEHTOM Me-
XaHMU3Ma TPAXKAAHCKO-IIPABOBOTO PETy-
JIUPOBAHUSI JOTOBOPHBIX 0053aTENLCTB B
LIEJIOM M 00513aTEeIIbCTB 0 OKA3aHHIO YCIIyT
B YACTHOCTHU SIBJICTCS, BO-IIEPBBIX, TOT
(haxT, 9TO B MpoOIECCe peann3anuy IIpaBa
Ha 3aIUTy ITOTEPIIeBIIasi CTOPOHA OOBITHO
TpeOyeT NMPUMEHUTH CPEeNICTBA, NUMEIOIINe
KOMIICHCAIIMOHHBIA XapakTep M Halpas-
JICHHBIC HA BOCCTAHOBJICHHE €€ IIEPBOHA-
YaJLHOTO COCTOSIHUSI (BO3MEIIIEHHE YOBIT-
KOB M MOPaJIbHOTO Bpe/ia, BOCCTAHOBJICHUE
MOJIOKEHHMSI, CYILECTBOBABILEIO 10 Hapy-
nreHus1). Bo-BTopeIxX, rpaskiaHckasi OTBET-
CTBEHHOCTb UMEET TaKKe UCKIIIOUUTEIBHO
HMMYUIECTBEHHBIH XapaKTep U HUKOIZa He

HalpaBJICHA TPOTUB JMYHOCTU HAPYIIU-
Tenst. DTO ompenessieT TPAaHUIBI 1 00beM
TpeOoBaHM (ComepKaHue TPABOMOUHIL),
KOTOpBIE MOTEPIEBIINHA MOXKET BbIABUraTh
K JIpyroil cropose. B-TpeTtbnx, cTopo-
HBI JJOTOBOpA 10 OKA3aHHIO YCIYyI UMEIOT
HIMPOKHE BO3MOKHOCTH CaMOCTOSITEIIBHO
yCTaHABIIMBATh JUIs cebs pa3Mep M BHUABI
OTBETCTBEHHOCTH Ha CIIy4ail HapyIleHHs
IIpaB OIHOM M3 HUX WIIH CIIOCOObI obecrie-
YEHHSI UCIIOJIHEHUSI 0053aTeNbCTB JO0JIK-
HHKOM.

BeiBoabl.  IlogpIToxuBas
CKa3aHHOE, OTMETHM, YTO K MEXaHU3MY
MPaBOBOTO  PETYJIMPOBAHMS JIOTOBOPHBIX
OTHOLIEHUH 0 OKa3aHUIO YCIyT CIeayeT
OTHECTH CIIEJyIOLIUE IEMEHTHI: a) HOp-
MBI TPaXKJTAHCKOTO TpaBa WIHM Ipeasara-
eMble CTOPOHAMM JOTOBOpa 00 OKa3zaHHU
yciIyr ycnoBust; 0) ropuanueckue (axrhl;
B) BO3HMKHOBEHUs IIPaB M 0Os3aHHOCTEH
(IpaBOOTHOIIEHNS), BO3HUKAIOIIHE Ha OC-
HOBAHMHU HOPM I'Pa)KAAHCKOTO NpaBa U J0-
rOBOPOB 00 OKa3aHHUHU YCIIYT; I') HOBE/ICHUE
YYaCTHHKOB IIPaBOOTHOLIEHHI 00 OKa3a-
HHUHU YCIIYT 10 PeajM3aliy UX CyObeKTHB-
HBIX IpaB U OOS3aHHOCTEH, 3aJIOKEHHBIX
B IPaBOBBIX HOpMax M OIPE/IEICHHBIX
BOJICH 3aKa3yMKa W WCIONHHUTENS; 1) 3a-
LIUTY 3QJI0KEHHBIX B PABOBBIX HOPMax M
OIIpe/IeICHHBIX BOJICH 3aKa34nKa 1 UCIION-
HUTEJIS] CyOBEKTHBHBIX TPAXKIAHCKUX IPAB
1 3aKOHHBIX MHTEPECOB HPH YCIOBUM HX
HapyIICHUS (JOMOMHIETCS TaKOW BayKHOM
COCTaBIIIIOIIEH KaK I'pakKIaHCKas OTBET-
CTBCHHOCTB ).

Bwmecre ¢ TeM, crieyer OTMETUTD, UTO
B €JMHOM ME€XaHH3Me IIPaBOBOTO PEryu-
POBaHMS OTHOLICHMH IO OKa3aHWIO YCIIyT
IPaXKJIaHCKO-IIPABOBOI ZIOrOBOP  BBIIOJI-
HAeT (YHKLIHIO FOpPUANYECKOro (akra, ¢
KOTOPBIM CBSI3bIBACTCS BO3HUKHOBEHHUE Y
KOHKPETHBIX YYaCTHHUKOB IIpaB U 00s3aH-
HOCTEH, NOCKOJIBKY JOTOBOP 00 OKa3aHUH
YCIIYT KaK 00s13aTeNIbCTBEHHOE PABOOTHO-
LICHUE BBICTYNACT KIIIOYEBBIM DJIEMEHTOM
CTauM pean3ali HOpM IpaBa, CyObeK-
THBHBIX IIPaB ¥ 00S3aHHOCTEH.
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