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OCHOBHBIE YCJOBUS 3AKJIIOUEHUS BPAKA
HA YKPAUHCKHUX 3EMJISIX B COCTABE
POCCHUHNCKOM UMIIEPUHU B IEPUOJ XIX B.

Tanuna JIMITAK,
acmHpaHT KaeIpbl TEOPHUU TOCYIapCTBa U IpaBa
JIpBOBCKOTO TOCYIapPCTBEHHOTO YHUBEPCUTETA BHYTPEHHHX JIETT

Summary

The article is dedicated to the investigation of the conditions which had to be
complied by the bride and the groom for getting married on the Ukrainian lands within
the Russian Empire during the nineteenth century. The author thoroughly analyzes
in detail the articles of the first branch «About getting married» Chapter I, Book 1,
Volume X of the Set of Laws of the Russian Empire in 1832, examines the legal nature
of the relevant rules and provides legal assessment to some of them . On the basis of the
comparative analysis the author singled out the conditions of getting married according
to the current Family Code of Ukraine.

Key words: rules, marriage and family relationships, conditions of getting married,
Ukrainian lands, the Russian Empire, the Set of Laws of the Russian Empire in 1832,
the Family Code of Ukraine.

AHHOTAIMSA

CraTps TOCBSIIIIEHA HCCIIEAOBAHUIO YCIOBUH, KOTOPBIX TODKHBI OBIIH HPUACPIKH-
BaThCs OpadyroLIMecs /Ul BCTYIUICHHS B Opak Ha yKpanHCKUX 3eMIIsiX B cocraBe Poc-
cuiickoit umnepuu B nepuo XIX B.

ABTOp TOAPOOHO aHAIM3UPYET CTAThH MEPBOTO OTAEIeHNs «O BCTYIUIEHHH B Opak»
P. I, Ku. 1, T. X CBona 3akonoB Poccuiickoir umnepun 1832 1., uccienyeT npaBoByIO
IIPUPOJLY COOTBETCTBYIOIIMX HOPM U IIPEAOCTABIISACT IOPUINUECKYIO OLIEHKY HEKOTOPBIM
n3 HUX. Ha 0CHOBe MpOBEICHHOTO CPAaBHUTEIHEHOTO aHAIN3a aBTOP BBIZCIHIIA YCIOBHS
BCTYIUICHHSI B Opak, KOTOpbIe MPEeIyCMOTpPeHbI IeicTBYIOmUM CeMeHBIM KOJEKCOM

YKpauHsbl.

KiroueBble cjioBa: HOPMBI, OpayHO-CEMEHHBIC NTPABOOTHOILICHHS, YCIOBUS BCTY-
ieHust B Opak, ykpauHckue 3emin, Poccuiickas umnepust, CBon 3akoHOB Poccuiickoit
nmuepun 1832 1., CeMeiHbIN KoeKe YKpaUHEL.

]:[ocTaHomca npodaemsbl. Jleru-
THMHOCTb Opaka OHpeieNnseTcs
COBOKYITHOCTBIO OINPEIEICHHBIX YCIOBHH,
KOTOPBIE JIOJDKHBI COONIONATH T€, KTO XO4eT
BCTYNUTh B Opak. Takue yClOBHS MMEIOT
HMIIEPAaTHBHBINA XapakTep, a UX coOnoze-
HHME XapaKTepu3yeT IPaBOBYIO HPHPOLY
Havana Opaka. YCIOBHS 3aKIIIOYEHHS 3a-
KOHHOTO Opaka HMEIOT OIpeeJIeHHYIO
3aBHCUMOCTh OT MEHTAJIBHOCTH HapOJa,
YPOBHSI pa3BUTHS IPaXKJAHCKOTO 00IIeCTBa
1 TOCYIapcTBa, a TarKe IMPaBOBOTO CO-
3HaHWS 3aKkoHomarens. [lompoOyem ompe-
NEeTNTh TpeOOBaHMS 3aKOHHOCTH Opaxa
B HCTOPHUYECKOM MPOIIIOM YKPAHHCKOTO
Hapoza. s storo obparumes K OpadHo-
CeMEeHOMY 3aKOHOZATENbCTBY, JCHCTBO-
BaBIlIEMY Ha YKpauHcKuXx 3eMisix B XIX B.

CocrosiHue ucciaenoBanus. Bompoc
OpayHO-CEMEUHBIX IPABOOTHOILICHUH B
VYKkpauHe HcCenoBallii B CBOMX TpyAax
COBpPEMEHHbIE MCTOPHKU IIpaBa, TaKHe
kak B.C. Makapuyk, O.B. Kmumenko,
A.H. Kopocramos, W.S. Tepnroxk,
B.M. Ozens. OTaensHbIE WHCTHTYTHI Ce-

MeHHOro mpasa BO BpeMeHa Poccuiickoit
HMIECPUU HCCIEAOBAIM U POCCUIICKUE
yueHsle, B yactHocTu O.M. Jlepmmn. On-
HaKo IOpHIWYECKass CTOPOHA TOpsIKa 3a-
KITFOYeHNs Opaka B OTOT MEPUO OCTACTCS
HEJIOCTAaTOYHO M3yUCHHOIA.

Ieas m 3agaua crareu. Mccienona-
HHME HAllpaBJICHO Ha ONpEeIeHHe yCio-
BUH, KOTOPBIX TOJDKHBI ObLIN MPHUICPIKH-
BaThcs Opauyrolyecs JUisi BCTYIUICHUS B
Opak Ha YKPamHCKHX 3€MJIIX B COCTaBe
Poccuiickoii umnepun B nepuon XIX B.

H3oxkeHnne 0CHOBHOIO MarepuaJa.
ITopsioK  3aKIIFOYEHHUsI 3aKOHHOTO Opaxa
Ha YKPaWHCKHX 3€MJIAX, BXOJUBIIMX B
cocraB Poccuiickoii nmnepun B XIX B.,
perynupoBaics cortacHo CBomy 3aKOHOB
Poccutickoit nmmepnn 1832 1. (manee Cso-
na) 3aKoH IpeIyCMaTpHBal COOIIONCHNE
ONPEACIICHHBIX ycHOBHﬁ, Ipu  HaJIM4YUH
KOTOPBIX Opak IpU3HaBaJICs NEeHCTBUTEIb-
HeIM. B CBoze uerko cdopmynupoBaHbl
YCIIOBUSI, KOTOpbIC ObLIM 00s3aTEIbHBIMU
JUIS TeX, KTO XOTeJ BCTynuTh B Opak. Heco-
OirofIeHHE ITUX YCIIOBUH BIEKIIO 3a cOOO0M
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BO3HHKHOBEHHE OOCTOSITENBCTB, MPEIST-
CTBYIOIINX 3aKIIOYEHHIO Opaka. B mMoHO-
rpaduIecKux TPyAax IOPEBOIIOIHOHHOTO
Teproaa 3TOT BOIPOC TaK M Ha3hIBAIOCH
«[IpensarcTBust k Opaky» (impedimenta
matrimonii) [1, c¢. 75]. C ropuaudeckoit
TOYKH 3PEHMS, TaKasi COBOKYITHOCTb yCIIO-
BUii uMeeT Ooutbiioe 3HadeHue. [Ipu Hanu-
YUU BCEX YCJIOBUH U1 BCTYIUIEHHS B Opak,
COMKHMTEIBCTBO JIMLL PA3HOTO MOJa MpHOO-
peTaeT 3aKOHHBII XapakTep, T. €. BIeYEeT 3a
c000i1 BCe MOCIEACTBHS 3aKOHHOTO Opaka.
Dt pazHooOpa3Hbie TpeOOBaHUsI 00pa3o-
BAJIUCh MCTOPUYECKH M C(HOPMUPOBAINCH
[0 Pa3HbIM [PUYMHAM: ECTECTBEHHOM
HPaBCTBEHHOCTH, IIEPKOBHOIO IpaBa H
roCyaapcTBEeHHBIX yoexnenuii. Co cTopo-
HBI TOCYAapCTBa ATO OBUIM OrpaHHYCHHS,
B KOTOPBIX BBIPAKaJIOCh 0c000€ MOJIUTH-
YeCKOe CTPEMJICHHE 3aKOHOJATENs MPe/y-
MPE/IUTh HETaTHBHBIC MOCICACTBHUS Opaka.

[lepeuens ycnoBuii (momex) st 3a-
KIIFOUEHMsI Opaka 3aKperuisuicst B ePBOM
otaenennn «O BerymieHun B Opak» P. I,
Ku. 1, T. X CBona 3akoHoB Poccuiickoit
nmnepun (c1. 1-24) [2, c. 1-2]. DT ye-
JIOBUSL HE ObUIM KiIacCU(HIMPOBAHBI I10
OIpE/ICNICHHBIM  KpuTepusiM. UtoObl B
MIOJIHOM Mepe OCBETUTh BCE YCJIOBHS 3a-
KJIFOUEHHsT Opaka, 3a OCHOBY BO3bMEM
kiaccudukauo M. [opuakoBa, KOTOPBIi
cudTaN MpOCTOH W Hamboiee ymnoOHOM
KJIacCU(UKAIMIO, O KOTOPOH Iepednc-
JSIOTCS W OTJENBHO PAacCMAaTPHBAIOTCS
BCE TMPEMATCTBUSI U BCE MOJIOKUTEIBHbIC
TpeboBaHMs ISl 3aKirodeHus Opaka [3,
c. 250-251]. Ilpoananu3upyeMm yciIoBHs
JUISL 3aKJIIOYeHUst Opaka B TOW Tocieno-
BaTEJIbHOCTH, B KOTOPOH OHHU HM3JIOKCHBI
B CBofiE.

VYuuteiBass TO, YTO OOJBIIMHCTBO
HopM B CBOJIE MMEIH Ty XOBHBIH (penuru-
O3HBIH) XapakTep, YCIOBHsA BCTYIICHHS
B Opak ObUIM 00s3aTEIBHBIMU [UIS JIUI]
MIPABOCJIABHOTO BEPOUCIIOBEIAHMUS, & TI0-
TOM YK€ JUIS JIML, MCIIOBEAYIOUX JpYy-
T'HE PETUTUH.

IlepBbIM yCIIOBHEM BCTYIUICHHS B
Opak ObLIO npebvisanue 6 OYXO8HOM CaHe
unu monawecmee (ct. 2 P. I, Ku. 1, U. 1,
T. X Csoma). «MoHaIIeCTBYIOIIUME |
MOCBANIEHHBIME Bb Mepelicknit ninm Jna-
KOHCKHIl CaHb, JOKOJb OHU Bb CEMb CaHb
peObIBalOTh, OpaKb BOBCE 3allperaercs
Ha OCHOBaHUM LEPKOBHBIXb IIOCTAHOB-
JeHHOI [2, ¢. 1]. CortacHO KOMMEHTHPY-
€MOi1 CTaThbe, MOHAIIECTBO OBbLIIO HEOCIIO-
PHMBIM TNPENSATCTBUEM IS 3aKIIOUCHUS
Opaka. Jluna, NpHUHSBIIME MOHAIIECTBO

HE MOIJIM BCTyNaTh B Opak B pe3ysbTrare
JAHHBIX O0ETOB IENOMYJApPUS U IIOTHO-
0 OTCTPAHEHMsI OT CBETCKOM ku3HH. Ilo
KaHOHMYECKUM TIIpaBHJIaM Takue Opaku
MPUPABHUBAINCE K  IPETIO00AESHHIO.
Takyro e HOpMY BCTpedaeM B YcTaBe
Spocnasa Bo Bpemena Kuesckoii Pycu, B
KOTOPOM MOHAaX WJIM MOHAaXWHs, KOTOPbIE
BIAJAIH B O[], MOABEPranucCh Cyy MH-
TponoiuTa. Jluna, Kotopele OiyKnaiu ¢
HHMH, KapaJich mTpadomM 1 enUTHMHUEI0
(ct. 15, 30) [4, c. 204-205]. YTo KacaeTcs
CBSIILIEHHOCITYXKUTENEH, TO Tpaauius 3a-
npera BCTYIUICHHUS B Opak Juls STUX JIHILL
TaKKe MMEET JApEeBHEe Havyajlo U He Oblia
Hosemoit B CBome. LlepkoBHBIE mOcTa-
HOBJICHUSI, Ha KOTOpPBIE CChUIAmach CT. 2
P I, Ka. 1, Y. 1, T. X Cona, mogpobHO
perIaMeHTHPOBAaIN BOIPOCH Opaka B
OTHONICHUH JIUI, KOTOPBIE HAaXOIMINChH
B JyXOBHOM caHe. llepkoBp pazmnuana
Opax CBSIICHHUKOB 0 MPUHSITHS CaHA H
Opax mocne cHATHS caHa. B mocnenHem
ciyqae Opak He paspelaics. YKa3oM
Cg. Cunopna ot 17 uronst 1871 roxma 66110
YCTaHOBJIEHO, YTO IPOUCXOXKICHUE HEBE-
CTBI OT POJMTENEH HEITyXOBHOIO 3BaHMS
HE SIBJIETCS IPEMATCTBUEM ISl 3aKIIIOUe-
HUsI 3aKOHHOTO Opaxa [5, c. 8]. Otnpassis
CyOBEKTOB IpaBa K LIEPKOBHBIM II0CTAHOB-
JICHUSIM, 3aKOHOJATelb MPEAO0CTABIIIT UM
00111e00513aTeIbHOCTD ¥ B ONPEICICHHON
CTETICHH HAJETIsUT IPABOBBIM XapaKTEPOM.
VYuuteiBast crequ(UKy STOTO YCIOBHS
BCTYIUICHHSI B Opak, IOPHCTaM CIOXHO
XapaKTepHU30BaTh €T0 MPABOBYIO IENIECO-
00pa3HOCTh, TOCKOJIBLKY Ha COBPEMEHHOM
JTare epKoBb OT/ENICHa OT rOCyAapcTBa.
CTOUT OTMETHTB, YTO B JCHUCTBYIONIEM
CemeliHOM Koziekce YKpauHbl HET HHKa-
KOr0 HaMeKa Ha TOPSAIO0K BCTYIJIEHUS B
OpaK CBAIICHHOCITY)KHTEIECH U MOHAaXOB.
310 yClIOBHE HANpPSIMYIO ObUIO CBSI3aHO
¢ uctopuueckumu tpedoBanusimu XIX B.

CrnenyromuM ycIOBUEM BCTYIJICHUS
B Opak B coorBeTcTBUM cO CBOJOM OBLIO
00CmudCceHue COOMEEMCmayue2o 603-
pacma. B ucropun OpayHO-CEMEHHOro
3aKOHOJATENILCTBA, JEHCTBOBABIIEr0 Ha
YKPAaWHCKHX 3eMIIIX, HEOoOXOANMOCTh
coOmofeHnst OpadHOTO BO3pacTa OblTa
3aKperieHa IPaKTHIECKH BO BCEX IPaBo-
BBIX aKTaX, PETYIUPYIOUINX OpadHbIe OT-
Homenus. [lpu ompenenenun OpadHOTO
BO3pacTa B HOPMAaTHBHO-TIPAaBOBOM aKTe
3aKOHOJIATENb JIOJDKEH YUUTBIBATH pas-
JUYHBIE (DAKTOPBI: JOCTHKEHHE MOJOBOH
3pENOCTH, TCHXOJIOIMYEeCKOEe OCO3HAHU-
€M JIMIIOM TOCNEACTBUHA MONOBOM KH3-
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HH, JyUICBHYIO, (M3UYECKYI0 U IKOHO-
MHYECKYI0 TOTOBHOCTh K BBIITOJTHEHHIO
BQXHBIX CEMEWHBIX (YHKLHHA: (YHKLIHUIH
My’Ka, JKEHBI, OTIa, Marepu [6, c. 98].
VIMeHHO TOPTOMY IOCTH)KEHHE COOTBET-
CTBYIOILIETO OpavyHOro BO3pacTa BCeraa
OBLTO OTHUM M3 YCIIOBHH, KOTOPBIM JIOJIXK-
HBI OBUIM CIIEOBaTh OpadyIOIIHecs st
TOr0, 4TOOBI 3aKIIFOYNTH 3aKOHHBIH Opak.

B cootBerctBum co cr. 3 P. I, Ku. 1,
4. 1, T. X CBozxa Bo3pacTHOii ipenen Opa-
Ka COCTaBJISUL: JUI HEBECTHI — 16 JeT, a
Juist xeHuxa — 18 netr. OcHOBOM [uIs 3TOM
crarbu Obl1 YKa3 or 19 urons 1830 1., xo-
TOpBIN 3arpela CBAIICHHUKaM BEHYaTh
Opakn MeXJIy HECOBEpIICHHOJICTHUMHU
C LENbI0 MPEeIyNpekICHNS HEraTHBHBIX
MOCJIE/ICTBUI, KOTOpbIe OOBIYHO HabIIto-
JIaTNCh B TAKKX Cirydasx [2, c. 1].

Ecnu cpaBHUTBH ATOT BO3pacT ¢ €BpoO-
MEHCKUM 3aKOHOJATENILCTBOM TOTO IEpPH-
o1a, TO TPAHMIBI PE3KO HE OTINYAIINCH,
a B OTJEJIBHBIX CITydasx coBmajaiu. Sp-
KHM TPHUMEPOM CITyKHUT DpaHIy3cKuil
rpaxaanckuii xoneke (Code civil) 1804
roga. Ilox ero BmmstHmeM Qopmuposa-
JIOCh TpaXkJIaHCKoe (B T. 4. U ceMeiiHoe)
3aKoHOJaTeNbCTBO Vcmanuu, Mekcukw,
Aprentunsl, Hunepnannos, [lopryranuu
u apyrux crpas [7, c. 208]. B stom Ko-
Jiekce OpauHblid BO3pAcT yCTaHABIMBAJICS
¢ 18 met mnst myxuuH u ¢ 15 net — mis
KeHIUH (CT. 144). IHBIM HOpMaTUBHBIM
[IPaBOBBIM aKTOM EBpOIBI, KOTOPBIHA CO-
Jep>kal HOPMBI O OpadHOM BO3pacre,
osuto I'paskmanckoe Ynoxenus ['epmanmm
1896 rona, cortacHO KOTOPOMY OpadHBIH
BO3pACT Ul MYKYMH cocTaBisit 21 ro,
a Juid JkeHIuH — 16 ner. JlelicTByrommii
Cewmeitnbnii komekc Yipawnbel 2002 roma
OIpesielIsieT OJMHAKOBBIH OpauHbIi BO3-
pacT Kak Juls HEBECThI, TaK M JUIs )KCHUXa
— 18 et (cT. 22) [8].

HecmoTpss Ha mpaBOBbIe OrpaHUue-
Hus, 3anoxkeHsl B ¢T. 3 P I, Ku. 1, U. 1,
T. X CBopa, Ha HpakTUKe OpaKd MexIy
HECOBEPILICHHOJICTHUMH  3aKJIIOYAIIHCh.
Takast mpouenypa peryimpoBaiach Lep-
KOBHBIM TpaBoM. Kommereniust mo pac-
CMOTPEHHMIO JIeTT O 3aKIIOUueHHH Opaxa
JUIaMH, HE JOCTUTIIMMHU OpadHOTrO BO3-
pacta, TpHHAIIEkKAIA EHaApXHATBHOM
cyna. Ilpu 3akmrodeHnu Opaka C JIHIIOM,
HE JIOCTUTIINM OpavyHOro BO3pacTa, ycTa-
HOBJICHHOTO CBETCKHMM 3akoHOM (16 m 18
JIeT), HO JOCTHIIA IIEPKOBHOTO OpavyHOTro
Bo3pacra (12 m 15 ner), cynpyroB Bpe-
MEHHO Pa3BOAWIN JI0 JOCTH)KCHUS BO3-
pacra, IpelyCMOTPEHHOTO CBETCKHM 3a-
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KOHOM. J[OCTHI'HYB TaKOro BO3pacTa, OHU
MOTJIH TIPOJIOJKUTH CEMEWHYO )KU3Hb, HO
IPH YCJIOBHHU TIOATBEPIKICHHS 3TOrO Opa-
Ka IIOBTOPHEIM BeHUaHueM [9, c. 199].

Omnpenessiyicsi  NPe/CbHBIA  BO3PACT
Juist BeTyruieHus B Opak. B Cone Oblt 3a-
KpEIIEH 3alpeT KeHUTHCS JIMIaM cTaplie
80ner(ct.4P. LKu. 1,4.1, T. X) [2, c. 1].

[Ipumeuanue x ct. 3 P. [, Ku. 1, Y.
I, T. X CBojga ymnoJIHOMOUYHMBAIO emnap-
XHAJIBHBIX CBSILIEHHUKOB II0 CBOEMY YC-
MOTPEHHUIO pa3peliaTh 3aKIOYUTh Opak,
€CIIM HEBEeCTe WIIM JKCHHUXY HE XBaralo
HOJIyro/ia 10 JOCTH)KEHUSI OPauHOro BO3-
pacta [2, c. 1]. Taxoe pa3pemieHre MOIIO
HPEOCTABIATHCS UCKIIIOYUTEIBHO B He-
00XOIMMBIX CITy4asx, HO B KAKHX HMEHHO
3aKOHOZATEIIb He ompeaessul. JlelcTByto-
i CeMeWHBINA KOJEeKC YKpPauHbI TaKiKe
MPEIOCTABISET BO3MOXKHOCTD 3aKJIIOYUTh
Opak JMIaM JI0 JOCTIIKCHHs OpauyHOro
BO3pacTa, eciii CyIoM OyIeT yCTaHOBIIe-
HO, 4TO 3TO OTBEYAET UX MHTepecaM [8].

TperbuM ycCIOBHEM BCTYIUICHHS B
Opax Obl1a JIynieBHast 00Je3Hb OTHOTO U3
CynpyroB (IICUXMYECKOE pacCTPOHCTBO
WM BPOXKJICHHBIH MUIMOTU3M U T. I1.) (CT.
5P LKu 1,4. 1, T. X CBona) [2, c. 1].
JlymeBHast 60J1€3HB BCer/ia IIpU3HaBaIach
0e3yCIIOBHBIM OCHOBAaHHMEM JUIsl 3ampe-
Ta 3aKJIIOYECHUs Opaka, MOCKOJbKY TaKoe
JHLO SIBISETCS CIa0OyMHBIM M HE MO-
JKET TIOHUMATh 3HA4YCHHs CBOMX IOCTYII-
KOB. JIuia, KOoTopble 0OAENEHbI 3paBbiM
YMOM, HE MOTYT 00€CIEYUTDH IOJHOICH-
HOE pa3BUTHE CBOMX AeTel u cembu. CTo-
UT OTMETHTh, YTO KOMMEHTHpYyeMas CcTa-
Thsl yCTAHABJIMBAJIA OTPAHUYCHUSI TOJIBKO
JUISL TYIIEBHO OOJIBHBIX JIFOZICH, Halmnuue
y auna (u3ndeckoil Oolie3HW He Tpen-
yCMaTpUBAJIO 3alpeTa Ha BCTYIUICHHE B
Opak. EQMHCTBEHHBIM NPEnOCTEPEeKEHU-
€M OTHOCHUTENIbHO (DU3MUYECKH OrpaHu-
YEHHBIX JIML ObLIO TO, YTO, 10 UCTEYCHUN
TPEXJIETHETO CPOKa MOCHE 3aKJIIOYESHUS
Opaka, pasperaics pa3Boj 10 ATOH MpH-
gune [10, c. 346].

YeTBepThIM 0053aTEIIBHBIM YCIIOBUEM
BCTYIUICHHSI B Opak B COOTBETCTBHH CO
CBomiom OBLITO coenacue pooumenet, one-
KVHO8 UlU nonewumenei Ha Opax Ooemetl
(c. 6 P. I, Ku. 1, Y. 1, T. X Cgopma) [2,
c. 1]. CormacHo 3T0if HOpME 3aKITIOYEHHE
Opaka 3aBHCENI0 HE TOJHKO OT COINIACHS
Opauyromuxcs, HO ¥ OT COIVIacHs UX PO-
JuTenel, orneKyHoB Wiy noneunrtenei [11
c. 270]. D10 ycnoBue ompenessio ypo-
BEHb POJMTEIbCKOH BIACTH HAJ JAETHMHU.
Jlis O6paxa nereit TpeboBanoch coriacue

oboux poaureneii — otua u marepu. Eciy,
HampuMep, oTer] OBl comraceH Ha Opak,
a MaTb HE COINIACHA, TO JTO COCTaBIISIO
MIPETSITCTBUE JUIS 3aKitoueHns Opaka. [1o
HallleMy MHEHHIO, COBEPIIIEHHO HEONpPaB-
JAHHBIM OBLTO TO, YTO 3aKOHOATEILCTBO
He o0pamaso HHUKAKOTO BHUMAaHUS Ha
BO3pACT OPaUuyIOIIMXCS, KOTOPBIC J1OKHBI
npocuth comacus poauteneil. CoracHo
OyKBe 3aKOHA pa3pelleHue POJUTEIIeH Bce
paBHO OBLIO HEOOXOIMMO Kak JuIs Opaka
neByuiek 16-tu, 17-Tu jet, Tak u 1uis Opa-
Ka MY)KYMHBI 3pEJIOr0 BO3pacTa. A Takxe,
HanpuMmep, A Opaka BIoBsI [12, c. 34].
Cy1ecTBOBAJIM MCKIIFOYECHUS, KOT/Ia BEH-
yanu 6e3 POJUTEILCKOTO OJIaroCIOBeHUSI.
Tak, B ciyuae, KOrja KEHHX Iepe]] BeH-
YaHWEM IPHU3HABAICS, YTO 00ECUeCTHI
HEBECTy M XOUeT OpPaKkoM HCKYIHTH CBOIO
BHHY, HO HE IMEET Ha 3TO POTUTEIHCKOTO
0J71aroCIIOBEHUSI, CBSIICHHUK JTOJDKEH OBLT
YTOBOPHUTE poauteneil. B ciryuae Heyna-
YH, Pa3penragock 3aKI0YeHIe [IEPKOBHO-
ro Opaka u 0e3 pasperieHus: poauTenei,
HO IpH 0053aTeIbHOM HaJIMYUHM CBOOOM-
HOTO BOJIEU3bsBICHUS HeBecThl [13 c.
1250]. Eme omHHM 0OCTOSTEILCTBOM,
n3-32 KOTOPOro Opak MOI' 3aKJII0¥aThCs
0e3 POIUTENBCKOrO pa3pelieHusi, ObLIo
JOCTI)KCHUE OpadyIoIUMUCS TPaXKaaH-
ckoro coBepuieHHoneTus (21 roga), eciaun
POIUTENIN WM OIEKYHBI, 3J10yNOTpeOsist
CBOCH BIACTBIO, «HE MEKyTcs O Opake
uxp». Takke IeTsM pPacKOJbHHUKOB, KO-
TOpBIe TPUHSIN TIPaBOCIAaBHE, pa3pela-
JI0Ch BCTYHAaTh B Opak IO MPaBOCIaBHBIM
KaHOHaM Oe3 TI03BOJICHUS POJUTEINEH,
eclIi OHM JamgyT o0er, 4To OyayT camu
HEYKJIOHHO HaXOJAWTHCS B TIPABOCIABUH
U BOCHMTHIBATH CBOUX JETECH B COOTBET-
CTBUHU C 3aKOHaMHU 3TOM penuruu [5, c.
4]. HeBywiku, npoxupaBuue B [lonras-
ckoi 1 UepHUTOBCKOH TyOepHHSX, UMEITH
MpaBo J00MBATLCS B Cy[AeOHOM MOPSIIKE
NPEeIOCTaBICHHUs pa3pelleHnss Ha Opax.
370 OBIIIO BO3MOXKHO, €CIIM MX POAUTENN
WJIM ONEKYHbI HPEMSATCTBOBAIM MM B JKe-
JIAaHUM BBIMTH 3aMyXK, UMes LIEJIbI0 yep-
JKaTh B CBOEM YINPABICHUU JIODKHOE CO-
BEPLICHHOIETHUH JIEBYIIKE HMMYIIECTBO
(ct. 7,264 P. I, Ku. 1, Y. 1, T. X CBona)
[2,c.1,24].

[IsToe ycioBue BCTyIUIeHHsS B Opax
KacaJloch JIMI, KOTOpPbIE HAXOAWIHNCh Hd
B0€HHOU WU 2padicOanckoll cayrcoe. Yto-
Obl Takue JIMLA MOIVIM BCTYIHTb B Opak,
HEeoOXoquMoO ObUIO NHCBMEHHOE paspe-
LICHHUE TOJIKOBOro Komanaupa (ct. 9, P. I,
Ku. 1, 4. 1, T. X CBopga) [2, c. 1]. Takue

MARTIE 2014 || 5

paspelieHHss Ha 3aKiro4eHue Opaka He
OBUIH CBSI3aHBI C IIEPKOBHBIMH HOPMaMH,
a yCTaHABIMBAJIUCh HOPMAMU CBETCKOTO
npasa. [ToATBepKACHUEM ITOTO SIBISICTCS
NpUMEUYaHust K CT. 9, B KOTOPOM OTMeua-
JIOCh, YTO BOCHHOE HA4YaJbCTBO MPH pe-
[ICHUH BOIPOCA MPEIOCTABICHUS IpaBa
Ha Opak, PyKOBOJICTBYETCS CBOUMH CIie-
[MaJIbHBIMU 3aKOHaMu: YctaBoM o Bo-
ennble [ToBuHHOCTH, CBOZIOM BOEHHBIX U
Mopckux [locranoBnenuit u T. 1. [2, c. 2].

Cson 3akoHOB Poccuiickoil umnepun
OIIpeieNIsil EeCTOe YCIOBUE BCTYIICHHS
B OpaK: e3aumHoe u HenpuHy’CcOeHHoll co-
enacue opauyrowuxcs (ct. 12, P. I, Ku. 1,
Y. 1, T. X CBona) [2, c. 2]. Oto cornacue
(hopManbHO BBIPAKAIOCH IEpPE]] CaMbIM
BCTyIUIeHHeM B Opak. Jluia, Kotopble
BCTyIaJi B Opak, 1aBaju CIOBECHBIE T10-
Ka3aHUsI 0 TOOPOBOJIILHOCTH U HEIIPUHY K-
JICHHOCTH €ro 3aKJIFYeHU0. Eciu onuH
u3 OpauyroIuXcs HpPH STOM BBIpaXKal
HECOIIACHE, TO 3TO MCKIIFOYAI0 BO3MOXK-
HOCTB 3aKJIIo4eHus Opaxa. [12, c. 29]. Dto
yCIOBHE BCTYIUIGHHS B Opak OTMedalio
HEJIOIyCTUMOCTb JIaBJICHUs Ha AeTel Co
CTOPOHBI POJIUTEIICH U ONEKYHOB O HpH-
HY)XIEHUH BCTYIUICHHS B Opak HpPOTHUB
BOJIM CaMHUX HeBecT. B coorBercTBHM CO
cT. 24 Cemelinoro kofekca Ykpaunsl 2002
roza Opak OCHOBBIBAETCSI Ha JI0OPOBOJIb-
HOM COIVIACHU JKCHILIMHBI M MYXKYHHBI.
TIpuHyK/IeHHE KCHIIUHBI U MYKYUHBI K
Opaky He momyckaercs [8].

CeznpMoe yCIIOBHE BCTYIUICHHS B Opax
Kacajock zaxawoyennvix (cT. 19, P. 1, Ku.
1, 4. 1, T. X CBopma) [2, c. 2]. DTa HOp-
Ma He MMeJla UMIIEPAaTHBHOTO Xapakrepa,
MOCKOJIbKY IpelyCMaTpHBalia HE 3amper
BCTymarh B Opak, a JIHIIb ONpe/eicH-
Hble OrpaHMYeHHsA. Takue OorpaHU4eHHs
KOHKPETHU3MPOBAINCh B YCTaBe O JIMIAX,
HaxoAAIuMXcs 10J cTpaxeil. Jluma, koTo-
pble HAXOAMJIUCH B UCTIPABUTEIIBHBIX ape-
CTAaHTCKUX OTJEJICHHSAX, OrPAHUYMBAIUCH
MPaBOM BCTYNHUTb B Opak B TEYEHHE BCETO
HepHoa apecra.

Crarps 20 P. I, Ku. 1, 4. 1, T. X CBona
orpezessijia BOCbMOE YCIOBHE BCTYILIE-
HUS B OpaK — 3anpem 3aKaioyams HOBbLI
opax 6e3 pacmopoiceHus npeovioyujeco
[2, c. 2]. Tak, muno, cocTosiiee B Opake,
HE MOIJIO BCTYNUTh B HOBHIA. Hanuune
TaKOW HOPMBI CBHJICTENILCTBOBANIO 00
YPOBHE JIyXOBHOTO pPa3BUTHs 0OIECTBA
M HPAaBCTBEHHOW MPHPOJBI YEIOBEKA.
TIpuHIMI MOHOTaMHMM OCTAJICS aKTyallb-
HBIM M 70 HalMX BpemeH. ExnnoOpaune
JUISL COBPEMEHHBIX YKPaWHIIEB — 3TO OJIUH
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13 OCHOBHBIX 3aKOHOB Opaka, OCHOBaH-
HBIil HAa MHAWBHIYaJIbHOCTH JHOOBH MEXK-
Ny KEHIIMHOH U MyxxunHOW. CoriacHo
gacti 1 cT. 25 CemeifHoro Kofekca Ykpa-
MHBI, KCHILMHA U MY)XYHHA MOT'YT OJTHO-
BPEMEHHO HAXOJHUThCS JIMIIb B OJHOM
opake [6, c. 97].

3anpem uemeepmoco b6paka ObUT Ne-
BATBIM ITIPEISTCTBUEM /IS BCTYIUICHUS B
Opak, OH HallleJ CBOE OTpaXkeHHe B CT. 21
P.I,Ku. 1,4. 1, T. X CBona [2, c. 2]. IIpo-
UCXOXKJCHUE 3TOH HOpMbI OepeT Hayalsio
elle C JPEeBHHUX BpeMeH. Takoe yclioBue
OeccropHO MMENO IEPKOBHBIN XapakTep
U CBS3aHO C TaKOW MCTOPUYECKOW (ury-
poi#t, xak murpononut Moann II (1080—
1089 rr.) B JlpeBHEpycCKOM MaMsSTHHKE
mutponointa «KaHOHHYECKHE OTBETHI»
CYIIECTBOBAJ 3alpeT TPeThero Opaka.
Taxoke OBIITM CBHAETENBCTBA O TPAKTHUKE
OTIIyYeHHs] OT CBSIIEHHUYECKOTO CaHa
uepesi, 4Tto OIarocioBiIsI Tako Opak:
«Mxe TpeTHe xKeHy HOHI 1 OJ1arocIoBUIT
uepeil Bela U HE Besa, OTBEPKEH Oyaer»
[14, Ne 1, c. 9]. Ocyxnan TpeTbd U YeT-
BepThie Opaku Tarke Murpononutr Po-
tuit (XV B.) [15, Ne 1, ¢. 9, Ne 33-34, c.
273, 280-282].

[MocnenHUM 1ECSTHIM YCIOBHEM BCTY-
mieHus B Opak CBOA OMpenensit Hanuuue
3anpewenHvix cmenereti poocmea (CT. 23,
P.LLKua. 1,4. 1, T. X CBoma) [2, c. 2]. Uc-
XOZIS M3 COZEPIKaHMs 3TOI HOPMBI, 3aKO-
HOJATeIh PeTyCMaTpHUBal ABa BHAA POJI-
cTBa: 1) KpOBHOE, OCHOBAaHHOE Ha IPOHUC-
XOXKIEHUH OJJHOTO JIMIA OT JPYTOTO HIIH
MHOTHX JIMI] OT OOIIIETO pOJOHaYAIbHIKA;
2) pOACTBO MEXIy CBOSKAaMH, KOTOPOE
BO3HHUKAJIO B pe3ysbTare CONMMKEHUS IBYX
ponoB yepes Opak. Hecmorps Ha TecHyro
cBs13b HOpM CBOJIA C LIEPKOBbBIO, MIPABHJIA
HE IpelyCMaTpUBaI OTPaHUYCHUH K 1y-
XOBHOMY pojcTBy. Takoe pojiCcTBO IIpH 3a-
KJIFOYEHUH OpakoB BO BHUMaHHE HE MPH-
Humanocs. Tak, ykazom Ceareiimero Cu-
Hona ot 19 suBaps 1810 roga orpunanucs
OTHOILCHUS JAYXOBHOTO POJICTBA MEMKIY
KPECTHBIMH POJMUTEISIMH U KPECTHUKAMH,
a TaKKe MEXKIY IeTbMH KPECTHBIX OTLIOB
n kpectHIKaMu. CHHOACKNM ykazoM 1837
rojia OTPUIAJIOCH POACTBO MEXKIY KyMOM
u KyMoH, a ykazom 1873 rozma naxe pas-
pemasochk 3akiodeHue Opaka MexmTy
KPECTHBIMHU POAUTEISIMH M KPECTHHUKAMH
pasnoro mnona [15, c. 65]. B Cemeiinom
KOZIeKce YKpaumHbl TaKoe YCIOBHE BCTY-
IUICHUS B OpaK MposBIIseTcs npu coOuto-
JICHUH TPaHULbl OJIM3KOPOJCTBEHHOCTH.
3anpenialorcs Opaky MeXIy POAUTENIAMU

U IETHbMH, OPaThsIMH U CECTPAMH, MEXIY
JIBOIOPOHBIMH OpaTbsIMHU M CECTPaMH, a
TaKXKe MEXJy IJIeMIHHHULCH (TUIeMsSHHN-
KOM) U Jsizieit (Terei) [8].

BeiBoanbl. ITogpoOHoe uccnenoBanue
3aKOHOJIATEIILHBIX aKTOB MTO3BOJIMIIO aBTO-
PY BBIIEITHUTD YCIIOBUS, KOTOPBIX JOJDKHBI
ObUIM NPUICPKUBATHCS JIMLA JUIA BCTY-
IUIeHUs B OpaKk Ha YKPaMHCKHX 3eMJIIX B
cocraBe Poccuiickoil nmnepuu B Nepuos
XIX B. ComtacHo CBomy 3akoHOB Poc-
cuiickoii umnepun 1832 roma kK Takum
YCIOBUSIM TpUHAUIeKamu: 1) npeObiBa-
HHME B JyXOBHOM CaHE WJIM MOHAIIECTBE;
2) IOCTHKEHUE COOTBETCTBYIOIIETO BO3-
pacta; 3) mymieBHast OOJI€3Hb OJHOTO W3
CYIpyToB; 4) cornacue poAuTenei, ore-
KyHOB WJIM TIOTICYHMTENICH Ha Opak JeTei;
5) mpeObiBaHWE JTHIIa HA BOCHHOW HWIIH
TpakJaHCKOH ciyk0e; 6) B3auMHOE U He-
HNPUHYXKJIEHHOE coracue; 7) npeObIBaHNe
JHIa B WCIIPABHUTEIBHBIX apeCTaHTCKHUX
OT/EJEHUSIX; 8) 3ampeT 3aKII0YaTh HOBBIH
Opax 6e3 pacTOp)KeHHUs IPebIAYIIero; 9)
3amper uyerBeproro Opaka; 10) Hamuuue
3ampelleHHbIX cTeneHel poacrsa. B pe-
3yJIbTaTe OCYIIECTBICHUS CPABHUTEIILHO-
TO aHaJiM3a aBTOp YCTAHOBHJIA, YTO YEThI-
pe U3 JeCATH YCIOBUI BCTYIUICHUS B Opak
u3 CBona 3akoHoB Poccuiickoil ummnepun
MPeayCMOTpPEHBI B AelicTByromeM Cemeii-
HOM KOJIeKCe YKpauHBbI.
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