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Summary

The article deals with the system of fundamental principles of international law
through the prism of jus naturale. Analysis of the legal nature of the fundamental
principles has been conducted and their legal characteristics have been singled out.
The article examines the influence of jus naturale on the development of fundamental
principles of international law and examines the impact of jus naturale and positivism
in their formation.The article describes the axiological component of the fundamental
principles of international law.
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AHHOTAIUS
Hccnenyercs cucteMa OCHOBHBIX MPUHIIMIIOB MEXKIYHAPOJHOTO MpaBa CKBO3b MPHU-
3My focHaTypaim3ma. OCyIIeCTBICH aHAIN3 FOPUINUECKOI IPUPOIBI OCHOBHBIX TPUH-
LIMIIOB, W BBIJENEHBI UX IOopuAnuYeckut cBoilcTBa. B cTarbe aHanmm3upyercs BIHsSHUE
FOCHATYpaji3Ma Ha pa3BUTHE (PyHIAMEHTAIbHBIX MPUHIIUIIOB MEX/yHAPOIHOTO IpaBa,
W paccMaTpuBaeTCs BIMSHUE IOCHATypali3Ma U IMO3UTHBU3MA B UX (GopmupoBannu. B
CTaThe XapaKTEPU3YETCs] aKCUOJOTUYECKUIM KOMIIOHEHT OCHOBOIOJIATalOMUX MPUHIIM-

OB MEXIyHapOJHOTO NpaBa.

KuroueBble ci10Ba: TeopHsi MEKAYHApOJHOIO IIPaBa, FOCHATYPaJIN3M, IO3UTUBU3M,
OCHOBHbIEC IPHHIIUITBI MEXKTyHAPOIHOTO IpaBa, akCHOIIOTHS, juS cogens.

odern international law may
be characterized as a system of
law having its specific subjects, particular
sources, corresponding  object and
regulatory methods. On the other hand,
science has not always viewed international
law from this particular angle, i.e. through
corresponding positivism-oriented
theoretical structures. It is characteristic,
however, that from the beginnings of
international law (during pre-state and
ancient periods) and during its further
development a particular importance was
given to the ideas of jus naturale.
Statement of the problem.
International law at its current stage of
development to a certain extent combines
principles of positivism and jus naturale
which shall be fundamental for research
of its legal nature and other specific
features. Thus, study of various strata
of international law solely by means of
positivist theory is not always successful.
Analysis of recent research.
Fundamental principles of international
law as a real category of positive
international law embody the fundamental
ideas and principles of natural law theory.
The science of international law has an
established opinion on this subject.

Most scholars recognize the particular
role that these principles have for
characterization of axiological aspects
of international law [1]. In this respect
the fundamental principles are treated
through the prism of legal entrenchment of
universal values [2].In ukrainian science
of international law main principles were
analyzed in the papers of B. Butkevych,
A. Merezhko, Y. Shchokin etc.

The relevance of the chosen direction
of scientific research due to the fact that
the theory of international law, there
is an objective need for continuing
scientific debate on natural law theory
in its application to international law.
However, in this context, the significance
of positivism , with all its advantages and
disadvantages is not diminished , but rather
is used to determine the scientific truth.

The purpose of the paper is the
scientific study of the basic principles of
international law jus naturale position and
synthesis of theoretical propositions

At the same time, theoretical
sources are reasonable to claim that the
fundamental principles are the principles
of positive international law and have
no direct roots in natural law [3]. It is
obvious that jus naturale is only indirectly
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present in the fundamental principles of
international law as the main instrument
of positivation of the values of natural
law within the framework of international
law. One of the existing approaches to
the study of the fundamental principles
consists in viewing them both as legal
and moral elements of international legal
regulation.

Statement of the article. Legal
classification of the fundamental principles
calls for singling out characteristics that
logically stem from their legal nature.
Among these characteristics we generally
point to their universal and common
nature [4] which in its turn gives the
fundamental principles a special status
among other norms of international law.
Apart from that, we shall pay special
attention to universality which in our
opinion may be regarded as the common
feature both of the fundamental principles
and natural law.

Fundamental principles as universal
norms are different in their conclusiveness
and binding nature [5] of their regulatory
prescriptions. It is characteristic that the
provisions of the UN Charter confirm
the said feature of international legal
obligations foreseen by the charter
including those that originate from the
fundamental principles of international
law. To be more specific, Article 103
expressly states that obligations of the UN-
members under the UN Charter should
they contradict any other international
legal obligations will take precedence
over the latter [6].

Universal character of the fundamental
principles lies in their application to
any and all subjects of international law
without any exceptions that may exist in
relation to them (for instance, consent
on the part of the state). Besides it is
important that these particular universal
norms such as the fundamental principles
of international law characterize the
content, social and universal value of
international law [7].

The legal way to ensure universal
application of international law is the
UN Charter, provisions of which were in
fact the first to incorporate the system of
fundamental principles on the international
level. Since universal values, ideals and
principles, according to many scholars,
are typically reflected in international
legal acts with the participation of
practically all countries [8], then the UN

Charter, ratified by 193 countries as of
today, certainly falls into the category of
an international agreement.

Another aspect of the universal
character of the fundamental principles is
manifested in the erga omnes character (i.e.
applicable to and directed at any member
of the international community) of the
international legal obligations that are
foreseen by their regulatory content [9].

We should mention, however, that
in theory of international law the erga
omnes character of obligations is by no
means recognized by all fundamental
principles. The least objectionable in this
respect is the principle of equal rights
and self-determination of peoples. At the
same time the doctrine has yet to reach
a consensus concerning the correlation
between other fundamental principles and
the erga omnes obligations.

The theoretical and legal foundation
of the fundamental principles in the said
understanding allows for them to be
interpreted as ideological and regulatory
basis of modern international law [10].
As a matter of fact, the fundamental
principles perform a double function
in the mechanism of international legal
regulation. Firstly, they are the reflection
of a complex of universal values which
simultaneously serves as ideological
foundation for the operation and
development of international law [I1].
Despite the fact that the principles are
historically changeable in their content
and quantity [12], the values (equality,
morality, justice) that they are based on,
remain a constant in international law.

For a more profound understanding
of the fundamental principles, it is suffice
to say that they serve vital interests of the
members of international community.

Interests of humanity are satisfied
with the help of fundamental principles
which serve not only as an ideological
basis of international law but to a certain
extent as its «constitution» [13]. This is
stipulated by the regulatory character
of the fundamental principles which
is exercised through corresponding
rights and obligations of the subjects
of international law. Not least because
of this, the fundamental principles are
interpreted by the scholars as the basis of
international law [14].

On the whole, the idea of recognizing
the  «constitutional  character»  of
the fundamental principles or their
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classification as a «constitution» in
the meaning of a relevant system
of interrelated norms is not new.
Representatives of the doctrine of
international law have drawn attention
to this fact on numerous occasions [15].
As a result, there arises a new discussion
concerning a gradual replacement of
the decentralized horizontal system of
international relations with a vertical
hierarchy of corresponding elements
where the fundamental principles are
placed.

The regulatory content of the
fundamental principles determines the
most important rights and obligations
of the subjects of international law, i.e.
analyzes their behavior through the prism
of compliance with legal prescriptions.
From this perspective, the fundamental
principles seem to establish legal
parameters for a desired, appropriate
model of behavior of subjects [16]
and hence their compliance with those
idealistic mindsets and values that are
encoded in the fundamental principles.
This means that on the one hand, the
fundamental principles establish the
normative limits for lawful mode of
behavior of the countries, and on the
other hand, they compare this mode of
behavior with the idealistic elements
reflected in the principles. It is through
reflection of the qualitative specifics and
governing principles of international law
in the fundamental principles that the
idea of self-preservation of states, peace
maintenance and co-operation is being
established as the general objective of
the international community. In other
words, the fundamental principles
exhibit an absolute correlation of the
said ideas which are always the same
both for individual countries and for the
international community as a collective
formation.

According to its origin the
contemporary system of fundamental
principles may to a certain extent be
regarded as the extension of the natural
law concept on the fundamental rights of
states.

Ideological content of this concept
is based on the fact that the fundamental
principles of international law (right to life,
right to independence, right to equality,
right to take part in international relations)
derive from the very nature or essence
of state [17]. According to O. Merezhko,
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emergence of the concept of fundamental
rights of states is conditioned by placing
a correspondent concept of fundamental
(natural) rights known since the adoption
of the United States Declaration of
Independence 1776 and the Declaration of
the Rights of Man and Citizen 1789 onto
the footing of international law [17]. Thus,
there are reasonable grounds to claim that
in this particular case there is a causal
relation between natural and international
law. This relation may be shown
schematically as follows: fundamental
(natural) human rights — fundamental
rights of a nation-fundamental (natural)
rights of a state — fundamental principles
of international law.

Interpretation of O. Eichelman
suggests  that  fundamental rights
constitute  indispensable  postulates

for peaceful existence of independent
countries, a minimum of norms necessary
for regulation of relations between
the subjects of law. As an example of
fundamental rights the scholar names the
principle of legal liability for a breach —
pacta sunt servanda [18] which today as a
principle of performance of international
obligations in good faith is a part of a
system of fundamental principles of
international law.

According to V. Koretskyi the theory
of fundamental rights of a state contains
the following rights: right to life and
self-preservation, right to independence,
right to equality, right to respect for one’s
dignity etc. [19]. Thus, it is reasonable
to try and draw parallels between the
said rights and specific principles of
international law, namely, the principle
of sovereign equality of states, principle
of international cooperation, principle
of prohibition of interference in internal
affairs. Accordingly, for international
relations at their current stage of
development fundamental principles of
international law serve as an extension of
the concept of natural human rights and
the concept of fundamental rights of a
state in natural law tradition.

The ideas of natural law do not
exist outside their relation to the norms
of international law, its main principles
included. This is what Ukrainian
international law scholar Yu. Schokin
aptly commented on the matter:
«universal moral and ethical norms-
principles that serve as the basis for
modern concepts of natural rights and are

reflected in the fundamental principles of
international law are so deeply rooted in
the collective social mind that we have
started to perceive them as undeniable
values that do not need proof of social
practice» [20].

An immanent characteristic of the
fundamental principles is their higher
political, moral and legal authority
[21] which undoubtedly stems from
their fundamental character within the
regulatory system of international law. A
special legal nature of the fundamental
principles of international law that
is manifested in their recognition as
the higher legal, political and moral
norms [22] in no case provides for any
hierarchical relations between them.
We may claim, however, that within the
regulatory system of international law
the other norms are subordinate to the
fundamental principles. In this respect it
is not a coincidence that any norm that
contradicts the requirements for regulatory
content of fundamental principles shall
be deemed as invalid. The theory of
international law corroborates this opinion
in the sense that fundamental principles,
as the most important universal norms, are
simultaneously a criterion of lawfulness
for all the other norms. Probably, the
link between the fundamental principles
and values explains why the former may
possess this feature.

A number of aspects concerning
the legal nature, peremptory character,
regulatory content, interpretation and
finally the number of the fundamental
principles themselves are disputable and
often contradictory. Suffice to remember
the identification of the fundamental
principles with the general principles of
law in context of the Art. 38 of the Statute
of the International Court of Justice which
is typical for positivism-oriented trends;
the idea of peremptory character of the
fundamental principles in the meaning
of jus cogens; and the urge to expand the
existing system of fundamental principles
and to specify their regulatory content.

It becomes obvious that the analysis
of the fundamental principles solely
from the perspective of positivism or jus
naturale may result in their idealization.
Apparently, fundamental principles of
international law cannot always find their
proper validation only by the concepts of
natural or positive law. For instance, the
man-made character of the fundamental
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principles of international law despite a
number of natural law elements presumes
that they have a mixed nature and are built
on the grounds of duality of positivism
and jus naturale as indispensable elements
of a single legal reality.

The  conclusion.  Consequently,
under such circumstances there remains
space for academic discussion and
further development of the concept of
fundamental principles.

To conclude the above said, the
following statements can be made.
Fragmental manifestations of natural law
concepts in the fundamental principles of
international law are morality, equality,
freedom and justice as its fundamental
values. The Fundamental principles of
international law directly originate from
a number of natural law theories (theory
of fundamental human rights, theory of
fundamental rights of a state) adjusted
to the reality of modern international
relations.  Positivist nature of the
fundamental principles may be traced
in their consensuality while the natural
law elements are manifested in their
regulatory content.
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CYIENCKOE YCMOTPEHHUE
(TEOPETUYECKUI U I'PAXKTAHCKO-
IMPOLIECCYAJIBHBIN ACHHEKTBI)

Jleonun IMUMAH,
KaHJUAAT IOPUANYECKUX HAYK, JIOLCHT, 3aCIIyKEHHBIN IOPUCT YKpauHbI,
npeacenarens MamHOBCKOTO pailoHHOTO cyza I. Oxeccsl

Summary

The article is devoted researching problem of judicial discretion, its role and value
in civil procedure of Ukraine. On the basis of undertaken a study of scientific sources
absence is set in general theoretic researches of single approach to this problem, and also
absence of the specialized researches of select aspect of range of problems. On the basis
a current civil judicial legislation and its analysis authorial set his own position about
judge discretion, its borders and decision of its limits.

Key words: court law, judge discretion, limits of judge discretion, analogy of law,
analogy of legislation, judicial practice.

AHHOTaNMSA

Cratbs TOCBSIIEHA UCCIIEOBAHHIO MTPOOJIEMBI CyIeOHOTO YCMOTPEHUsI, €r0 pOIn 1
3HAUEHMIO B TPakAaHCKOM Ipoliecce YkpanHsl. Ha ocHOBaHMM TPOBEICHHOTO UCCIIE0-
BaHUS HAYYHBIX HCTOYHUKOB YCTAHOBJIEHO OTCYTCTBUE B OOLIETEOPETHUECKUX HCCIIEI0-
BaHMSX €IMHOTO ITOJIX0/1a K ATOH MpobieMe, a TakyKe OTCYTCTBUE CIIEIIUATH3HPOBAHHBIX
HCCIeIOBaHMI M30paHHOTO acrekTa npobdieMaruku. C y4eToM JEHCTBYIOIIEro rpax-
JTAHCKOTO TIPOIIECCYaIbHOIO 3aKOHOIATEeNIbCTBA U HA OCHOBAHMHU €ro aHajim3a chopmy-
JUPOBaHa aBTOPCKAst MO3UIHUS O CY/ICHCKOM yCMOTPEHHH, €T0 TPaHUIIaX U OTpeeICHIN

€ro MpeJIeIIOB.

KiroueBblie ciioBa: cyeGHOE IpaBo, CyJIeHCKOe YCMOTPEHHUE, TIPEIEIbl CyAeiickoro
YCMOTPEHHUSI, aHAJIOTHS [TPaBa, aHAJIOT WS 3aKOHa, CyJIcOHas MIPAKTHKA.

Hocral—lomca npodjaemsl. Ilo-
noxenust cT. 124 Konctury-
oA YKpamHBl O pPacHpoOCTpaHEHUH
IOPUCIUKIINHA CyJa Ha BCE IPaBOOT-
HOIIEHUsSI B TOCYIapCTBE M HMX Ipak-
THYECKass pealn3annds B  paMKax
rpa)kIaHCKOTO CYJOIPOHU3BOACTBA B
YKPaMHCKHMX PEaNIUsIX BBI3bIBAIIN ONpe-
JleJIEHHbIE TpyAHOCTH. B oTinume ot
XO03HCTBEHHOTO U aAMUHHCTPATUBHO-
ro CyAONpPOM3BOJCTBA, IO IPaBHUIAM
I'paxganckoro mpoieccyaabHOrO KO-
nekca Ykpaunbl (manee — I'TIK) pac-
CMAaTpUBAIOTCA JeJa, BO3HHUKAIOIIHE
U3 TPAKJAHCKUX, )KIJIMIHBIX, 3€MEJIb-
HBIX, CEMEHHBIX, TPYIOBBIX OTHOIIE-
HHUH, & TAK)KE€ UHBIX MPABOOTHOILLIEHUM,
KpoMe CiIy4daeB, KOTZa MX paccMoTpe-
HHE€ TPOBOAMUTCS IO MpPaBWIAM JIpy-
TOTO CYIOTPON3BOJICTBA, TO €CTh ITOT
IepeyeHb He UMEET HCUEPIBIBAIONIETO
XapakTepa, YTO ITOATBEPIKIACTCS CH-
CTEMHBIM TOJIKOBaHUEM cTaTeit 15 u 16
I'TIK, crareit 1, 2 u 12 Xo3slicTBEHHO-
ro MpoleccyallbHOro KOAEKca, crareil
2-4, 17 Konekca aAMUHUCTPATUBHOTO
cynonpousBoacTBa. K kommereHuuu
cyla, OCYIIECTBISIOIIEro CYAONpPOU3-
BOJACTBO MO IpakJAaHCKUM JeJaM, OT-
HOCSTCS JIeJIa O 3allUTe HapyLICHHBIX,

HEINPU3HAHHBIX WM OCIapHUBaeMbIX
1paB, cBOOOJ MJIM MHTEPECOB, BO3HM-
KaroIMX U3 YaCTHOIPABOBBIX OTHOIIIE-
HHUU. [{714 9TUX OTHOILIEHUH XapaKTepHa
crnenudpuyecKas MPaBOCYyObEKTHOCTD
WX Y4YaCTHHUKOB, KOTOpPbIC HOpUIUYC-
CKHM paBHBI MEXIy C000H, cBOOOTHBI
B CBOEM BOJICH3BSBICHHH B YacTH
NpHoOpeTeHus: mpaB U 00sA3aHHOCTEH,
a Tak)Ke HaJeJeHbI HMYIIECTBEHHOMN
CaMOCTOATEIBHOCTBIO OTHOCHUTEIBHO
Ka)kJIOTO M3 ITUX y4acTHUKOB. Kpome
TOTO, TAKHE JHIa UMEIOT BO3MOXKHOCTb
B JIOTOBODpE, NIPU ONPEJCICHHBIX YCIIO-
BHSIX, OTCTYIIUTB OT ITOJIOKEHUI aKTOB
3aKOHOJATEJIbCTBA M YPEryJIMpOBaTh
CBOM OTHOLIEHHS HA CBOE YCMOTpPEHHUE
(ct.cr. 6, 826 I'paxkaaHCKOTO KOICK-
ca Ykpaunbl). C yderom crenuuku
9THUX OTHOLICHHH, ONpelNeIsieMbIX HX
MIpeIMETOM, METOJIOM IPABOBOI0O PEry-
JIMPOBAHUS M OOIIMMH MOJOKCHHUSIMHU
(TpuHIIUIIaMH) TPaXTaHCKOTO IpaBa,
IpU CyaeOHON 3aluTe IpaB, UHTEpPE-
COB YYacCTHHKOB T'pakJIaHCKOTO 000-
poTa BO3pacTaeT pojib CyaeHCKoro yc-
MOTpPEHHS.

AKTYaJIbHOCTh T€MbI HCCIEI0BA-
Hus. JlocTikeHne cTabMILHOCTH B pe-
TYJIMPOBaHUH OOIECTBEHHbBIX OTHOIIIE-



