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Summary

The article deals with the notion and the main features of cross-interrogation in a court. The principal tactics of cross-interrogation
in the conflict and non-conflict situations are justified, as well as risk value for a subject of cross-interrogation as the components of
one of the most important elements of its tactics.
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AHHOTaIUA

B crartpe paccMoTpeHBI OHATHE W OCHOBHBIE NTPH3HAKU MEPEKPECTHOTO Jompoca B cyje. OO0CHOBaHBI OCHOBHBIE TAaKTHYECKHE
HPUEMBI TIEPEKPECTHOTO JIONPOca B KOHQIUKTHOH U OECKOH(QIMKTHOH CHUTyalMsX U 3HAUCHHUE PHUCKOB Ul CYOBEKTa MPOBEICHUS
MEPEKPECTHOTO AOMPOCca KaK COCTABIAIONIMX OJHOTO U3 BaXKHEHIIINX 3JIEMEHTOB TAKTUKU €T0 OCYIIECTBICHMUS.

KiroueBble cjioBa: epeKpecTHbIN I0NPOC, Cy/, TAKTHKA JJONPOCa, yHIACTHUKH CyAeOHOro pa3duparebCcTaa.

Statement of the problem. Cross-
interrogation in a court is one of
the most important means of evidence
research in adversarial proceedings and
certainly the most difficult and the most
“dangerous” for those who questioned
(hereinafter, for convenience called
interrogator).  Detection of caution
and diligence in the words selection,
attention to the court and audience by
interrogator are the starting positions of
cross-interrogation tactics. During cross-
interrogation, it is difficult to consider
all factors and therefore there is always a
risk, so you should constantly assess your
own ability, analyze the actions executed
in the process of interrogation, work hard
to eliminate the identified deficiencies.

Relevance of research means the
necessity for further promotion of the system
of tactics and anticipation of possible risks
during cross-interrogation in a court, taking
into account the existing developments of
forensic science and related innovations
at current Criminal procedural Code of
Ukraine. Permanent scientific attention to
the issue of cross— interrogation in a court
is due to the urgent desire of realization
the ideas of court reforms into realities of
Ukrainian judiciary.

The state of research. The
following scientists as L.Y. Arotsker,
0.S.  Aleksandrov, S.P. Gryshin,
Y.P Zeikan, M.I. Porubov, M.S. Stro-
hovych, R.D. Rakhunov, S. K. Pitertsev,
0.0.Stepanov, I.D.Perlov etc. had made
their contribution in resolving the problems
of cross-interrogation in a court. However,
there are many forensic and procedural
aspects of cross-interrogation tactics in
a court, which seems to be, properly,
especially in the context of the innovations
of'the Criminal procedural code of Ukraine,
non — investigated.

The purposes and the tasks of the
article. Examination of the peculiarities of
cross-interrogation in a court, as well as
determination and disclosure of the nature
of cross-interrogation tactic depending on
the judicial situation are the purposes and
the tasks of the article.

The main material. Cross-interrogation
is one of the types of court interrogation. It
is foreseen by the current criminal procedural
legislation, it is one of the tactic means to
establish the facts between parties of the
disputes, it is limited by the object of direct
interrogation, it is intended to clarify the
reliability of the evidence presented by a
corresponding subject of a criminal case and
may be conducted by these participants of
the proceedings, financial and/or procedural
interest of which differs from the interests
of a participant who had conduct a direct
interrogation.

It seems to be true that cross-
interrogation is particularly useful in
situations when in a court an interrogated
person suddenly and drastically changes
his/her previous testimony. In such case
it is very difficult for a sole prosecutor to
verify a new version of testimony given
by the interrogated person. It is obvious
that a number of the participants are able
with a greater extent than a sole one, to
ensure completeness, objectivity and
impartiality of all facts reported by an
interrogated person [7, p. 120]

Mainly a cross-interrogation means
an interrogation during which the
participants of court proceedings in turn
may ask the same person the questions
concerning any of the episodes of his/her
testimony aimed to clarify, amend and
verify it. This type of interrogation begins
after a person has told to everybody
everything he/she knows about a case
[7, p. 185].

Mainly in the literature a cross-
interrogation is described very superficial,
which makes it difficult to understand
its essence. The scientists single out the
following common features of a cross-
interrogation:

— it is one of the types of court
interrogation;
- s
interrogation;

— must be limited by the issues that
were clarified during direct interrogation
[9, p. 185].

O.S. Aleksandrov and S.P. Grishyn
emphasized that a cross-interrogation
may be conduct only for a person whose
testimonies can be crucial for the proper
clarification of the essential circumstances
of a case [1, p. 65]. This approach, in our
opinion, does not seem to be quite right.

Aimed to conduct an objective
criminal proceedings it is necessary to
cross-interrogate all witnesses, because
a court may not always adequately and
properly assess a role of a witness in
the relevant criminal proceedings after
direct interrogation. Directly a cross-
interrogation is not intended to confuse an
interrogated person. Its purpose is another—
to study critically, verify and evaluate the
testimonies that were obtained from an
interrogated person previously, it means
that its purpose is to obtain new truthful
information and, ultimately, to ensure
truth in a criminal case.

Court practice certifies that a cross-
interrogation affects on the psyche of
the accused, caused its difference from
the usual interrogation by its increased
psychological stress on a person being
interrogated, it keeps them in a state of
unrelenting tension, makes it possible to
reveal the contradictions in the testimony
of the defendant's false, identify and
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demonstrate the inability of the selected
by an interrogated persons position
[6, p. 83-84].

However, this particular kind of
court interrogation “increases the risk of
suggestion associated with adoption of
the same type of questions and different
tactics of interrogator”.

There is another important advantage
of such interrogation — it is more economic
and efficient in time and efforts. As far as
we know one cross-interrogation replaces
several separate types of interrogations
of the same particular person which were
necessarily to conduct in case of absence
such form of interrogation. It also resulted
in the fact that cross-interrogation is the
main form of court interrogation.

Tactically itis important that the person
conducting an interrogation showed care
and diligence in the selection of words,
the attention to a court and audience. This
is the tactic of interrogation. In terms of
the general characteristics of interrogation
tactics ,brutal force” and '"playful
manner" are bad expressions.

Cross-interrogation tactics is the most
efficient and effective organization of
court interrogation conducting. Tactical
scenario of a cross-interrogation is
individual for each case.

Tactics developing includes assessing
of'various psychological factors, including
motivation and the potential reaction of
the opposite parties, the judge and jury.

Decisions taken in a case include
penetration into the plans of an opposite
side, and an understanding of internal
motivation of a witness who gives some
testimonies. There is an illusion about
the increasing importance of external
technical aspects of the process. Success
can be achieved only through adherence
to procedural rules and rules of the
process. Therefore tactics study is also
necessary.

The term ,,tactics” (Greek taktike — art
of forces alignment) means the theory and
practice of preparation forfight[ 11, p. 689].
In a broader sense it is a system of means
directed for achievement a certain goal
through struggle, conflict of interest and
overcome the resistance. Term of tactics
in criminology has some elements of
conditionality, because it is not equivalent
to the military tactics and it should not be
reduced to the ways application of which
can eliminates the conflict relationships
and countermeasures.

The concept of ,,tactic method” takes
central place in the criminalistic tactics and
it is the most rational and most effective way
of action or conduct during the collection,
research, evaluation and use of evidence.

The validity of the tactic methods
application depends not only on the
efficiency by which an attempt to achieve
the best possible result in accordance
with the cost of effort, time, means is
considered, but it depends on their usage
in accordance with the objectives of the
investigation or trial.

Tactic method of cross-interrogation
is the most appropriate course of conduct
in certain court cases aimed to achieve
its specific purpose and is based on
the psychological mechanism of its
implementation.

Tactic methods of cross-interrogation
in criminal justice must meet the following
requirements:

1. Inadmissibility of unlawful pressure
on a person in respect of whom tactic
method is used.

2. Compliance with the principles of
morality and ethical requirements.

3. The scientific validity.

4. Consistency.

5. The efficiency and effectiveness

6. Opportunity of choice a tactical
method and practical feasibility of its use.

It is advisable that a situational
approach to the selection of those or that
tactic methods of cross-interrogation
conduct during the criminal cases hearing
in a court.

As V.V. Konin stressed, court situation
is an individual information model, in
which there is no cruel construction and it
is able for changes [8, p. 189—210].

Tactic methods used during cross-
interrogation are to be classified with
regard to conflict and non-conflict court
situation. That will facilitate to the further
improvement of existing and development
of new tactic methods, will provide
practical assistance to defenders and
prosecutors in mastering them.

In  particular, during  cross-
interrogation at non-conflict situation we
recommend using the following tactic
methods:

— to ask an interrogated person the
questions which will dismember event
into its component parts;

— to ask an interrogated person the
questions related to the events in the life
of an interrogated person;
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— demonstration of the items, videos,
drawings, photos relating to the facts
reported by an interrogated person;

- specification, refinement,
comparison, analogy, abandoning, use of
figurative thinking, ask of the reminding
(additional) questions etc.;

— controlling the reaction of the
interrogated person and his/her emotions;

— selection of the cross-interrogation
rate.

During cross-interrogation in a court
interrogator should adapts his/her tactics
of a cross-interrogation to the interrogated
person, paying attention to the specificity
of personality type. It seems expedient
to select one of two main personality
types of an interrogated person, such as:
sensitive subject and highly organized
person. The first type includes vulnerable,
impulsive, emotionally unstable people.
They are characterized by the statement
with the words: ,,fantastic”, ,,wonderful”,
»desperately”, ,,awful”, etc. They can
not control their emotions, which in turn
depend on external influences. During
cross-interrogation it is advisable for
interrogator to behave calmly, deliberately
with such people, to track an emotional
condition of such persons.

The second type includes a highly
organized person. These people are
rational, serious, tend to control the
situation, to think and weigh all before
they are going to speak. They don't like
when they are dictated the terms, and
tend to make decisions independently,
it is difficult to make them changing
their minds. Therefore, during cross-
interrogation of this type of an interrogated
person, a subject of cross-interrogation
must keep a distance, make an interrogated
person think that he had thought through
every step and provided all the details and
operates in accordance with a clear plan.

It is often a conflict situation in a
court during cross-interrogation, which is
accompanied by an active opposition, as
well as presentation of false testimony by
an interrogated person.

Based on the behaviour of an
interrogated person in a conflict situation,
it is possible to distinguish a number of
tactic methods for the situation of cross-
interrogation:

—taking into account the psychological
features of an interrogated person both
while establishing psychological contact,
and directly during an interrogation;
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— personal observation by an
interrogated person (fixing of emotional,
facial expressions makes possible to
change interrogation tactic);

— making a state of emotional tension
when an interrogated person significantly
reduce ability to fully exercise conscious
control over the content of voice messages
and his/her behaviour;

— maximum detail of testimony,
because it is difficult to think about false
testimony to the smallest details.

Hence, conducting a  cross-
interrogation in the criminal trial in a
court, an interrogator must decide what
position he/she will occupy while cross-
interrogation of an interrogated person:
being equal, preference or relations of
subordination. There is no doubt that
cross-interrogation affects on the psyche
of an interrogated person, differs from
the usual interrogation by increased
psychological stress, keeps them in a state
of unrelenting tension, makes it possible
to reveal the contradictions in false
testimony, to identify and demonstrate the
inability of the selected by the interrogated
person position.

We should agree with negative
features of cross-interrogation, mentioned
by V.O. Konovalova:

1. there is different procedural status
between the trial participants, there is a
complex interweaving of interests, there
is different assessment of evidence;

2. danger of bona fide error made by
an interrogated person would increased
(fantastic layering, suggestive influence,
etc..);

3. Interrogation participants ask the
prohibited questions to the interrogated
person (suggestive, provocative) that are
to be immediately isolated by a court in
the process of communication;

4. there is production of the same
questions, the same questions are repeated
for a few times;

5. the interrogators use the different
tactics (pursuit the different goals, desire
for opposite results) [9, p. 185].

In this context, F. Vellman pointed:
"When we will imagine that we are being
in a court and a cross-interrogation now
would took place, the first question would
be: whether the witness said anything
that could be used against us; or did his
testimonies harm us; or did he set up the
jury against us; or is there a real necessity
to cross-interrogate him" [3, p. 51].

The main risks for the use of
appropriate methods of cross-interrogation
in a court are the following (as for the
interrogator):

1.  Presentation during  cross-
interrogation to the witness earlier
reported by him testimony or written
documents, in which he makes statements
that contradict testimony in a court — it
may results in confirmation of the proof
of the facts other than those that are in
these protocols or documents which were
not confirmed by a witness in a court; to
the accidental disclosure of the existence
of other obligations between the parties,
which were unknown to a court or jury.

2. Intention of research during the
cross-interrogation of belonging to the
case a certain important facts — it may
results in only in demonstration that
such a possibility was, but did not bring
success.

3. Trying to prove a bias witness

while the cross-interrogation — can
only strengthen the results of direct
interrogation.

4. Interrogation is conducted with the
hope that the answers will be favorable
to the appropriate participant of an
adversarial process, and as a result the
answers are favorable to the interests of
the opposite side.

5. Forcing a witness to detail his/her
testimony and finding the contradictions
within it, they can indirectly strengthen
his testimony, if he/she finds a plausible
explanation for these contradictions.

6. Question ,,why?” to a witness
with hope that a witness will not find
a reasonable explanation, could have
a favorable impression of question
impropriety in this particular situation.

7. Being overly persistent in
obtainment a clear answer from a bias
witness can lead to unexpected and
unfavorable responses.

8. Cross-interrogation of forensic
expert by a barrister-defender due to the
accuracy of the medical treatment of a
victim may strengthen the position of a
victim or claimant on the amount of harm
caused by a crime.

9. Methods of cross-interrogation aimed
on encouraging a witness to confirm or refute
some information and it is possible only
by giving false testimony by this witness,
may testify before a court dishonesty of
the person’s motives, who will conduct this
interrogation [2, p. 125-126].
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The above mentioned confirms that
cross-interrogation is one of the most
difficult procedural actions. Indeed, in
psychologically stressed conditions of
public and adversarial court proceedings,
within a relatively short time frame an
interrogator should be able to define a
psychological contact with an interrogated
person, to ask questions and to get the
full and truthful answers. In addition,
there are cases when a subject of cross-
interrogation is faced with a bona fide
error made by an interrogated person, that
must be overcome, or distortion or giving
in conflict situation at the court trial the
unlawful testimony. But this is impossible
to implement without proper tactical
training, the relevant recommendations
should be developed by criminalistics. But
it is almost absent because the developers
of the issues concerning tactic of court
interrogation in criminal proceedings
had not related to the problem of tactical
methods of cross-interrogation in a court.

Therefore, F. Velman’s thought
about the necessity of leaving a really
lucky answer in case of its obtainment
by an interrogator and quietly continue
to ask more questions, seems to be true.
Probably inexperienced interrogator will
try to repeat the same question to make
a stronger impression on the audience,
instead of being consigned it to the final
confirmation of the outcome of the debate
[1, p. 23].

Finally, let us mention one more
aspect of cross-interrogation in a court.
In our opinion, the ability to timely and
logical accented finish cross-interrogation
is the most difficult in this kind of court
interrogation. It seems that there is no need
to interrogate a witness (a victim, etc.) too
intensive and prolonged in time because
there is always undesirable possibility
that his/her further testimony may spoil
all impression of the earlier testimonies,
devalue the previously obtained evidence.
Therefore, measure and beat of an
interrogator is an important factor in the
success of cross-trial interrogation.
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HOPMATUBHOE PEI'YJIMPOBAHUE
3AJIOTA KOPITIOPATUBHBIX ITPAB
B IEPCIIEKTUBE (ITPEJJIO’KEHU A
1O COBEPHIEHCTBOBAHUIO
3AKOHOIATEJIBCTBA)

Eaena IIEJIUITEHKO,
counckarens Kadeapsl Xo3sHCTBEHHOTO TpaBa
HanuonanpHOro 1opuauyeckoro ynusepcurera umenu Spociasa Mynporo

Summary

The main difficult questions of the forfeiture of the corporative rights (share in the
registered capital of the limited liability company) as the subject of pledge are analyzed
in the article. These difficulties are conditioned with the deficiencies of law under the
current legislation of Ukraine. The author proposes some amendments to the current
Civil Code of Ukraine as well as to the drafts of the legislative acts on the limited
liability companies that are under consideration in Verkhovna Rada of Ukraine. In
particular it is proposed the legal mechanics of the guaranteeing both the rights of the
other shareholders of the limited liability company and the pledge-holder in the case of
the forfeiture of the pledge subject — the share in the registered capital.

Key words: limited liability company, pledge, corporative rights, share, registered
capital, forfeiture.

AHHOTAIMSA

B cTarbe aHanM3UPYIOTCS OCHOBHBIE MTPOOJIEMHBIC BOTIPOCH! OOpAIICHUS B3ICKAHUS
Ha KOPIIOPaTHBHbIE NpaBa (YacTh/J0JI0 B YCTABHOM KalluTasie 00LIecTBa ¢ OrpaHU4eH-
HOIf OTBETCTBEHHOCTBIO) KaK Ha MPEIMET 3aj10ra, 00yCIIOBICHHbIE TPOOeNIaMy B IPaBo-
BOM PETyJIHPOBAHUN AAHHOH Cepsl OTHOIIECHUH B 3aKOHOAATEIbCTBE YKpPauHbI. ABTO-
POM TIpeIaraeTcst psii K3MEHEeHHUH 1 IOTIOTHEeHUH 110 JaHHO# TpoOIeMaThKe B ICUCTBY-
ot [paskaHCKui KofeKe YKpauHbI, a TakkKe B MPOEKTHI 3aKOHOJATEILHBIX aKTOB
00 00mecTBax ¢ OrpaHUYEHHOHN OTBETCTBEHHOCTHIO, HAXOSIIMXCS HA PACCMOTPEHHUH B
Bepxonoii Pane Ykpaunsl. B uacTHOCTH, IpeuiaraeTcs NpaBoOBOM MEXaHU3M I'apaHTU-
POBaHMS Kak IPaB JIPYTHX YIACTHUKOB OOIIECTBA C OTPaHMYCHHOW OTBETCTBEHHOCTEIO

B Cliy4yae 06pa1ueH1/1;1 B3bICKaHU Ha MPEAMET 3aJ10ra, TaK U IIpaB 3aJI0OTOACPKATCIIA.

KioueBblie cjioBa:

06].L[eCTBO C OrpaHquHHOﬁ OTBETCTBECHHOCTBIO, 3aJIOL,

KOpPIIOpaTUBHBIC IIpaBa, A0JIA, yCTaBHOﬁ Kanurtal, O6paH_ICHI/IC B3bICKaHUA.

HOCTaHOBKa npodJemsl. Kito-
4eBOW mpoOIEeMOi TPaBOOT-
HOLICHUH 3aJ10Ta KOPIIOPATHBHBIX IpPaB
(momu B ycTaBHOM KamuTasie o0IIecTB
C OrpaHWYEHHOH OTBETCTBEHHOCTHIO),
10 HAIlIEMy MHEHHUIO, SIBISCTCS, TIPEXKAC
BCETO, OTCYTCTBHE YETKOTO MOHMUMAHHUS
mpenMera 3anora (Jons, KOpHopaTHB-
HBIE IIpaBa, UMYIIECTBO, NMYIIECTBEH-
HBIE TIpaBa, JINYHbIE HEUMYIIECTBEHHBIE
IpaBa MM HHOE) U COOTBETCTBEHHO IT0-
psiaka oOpanieHus B3bICKaHHUS Ha TaKoi
HpeaMeT 3aJ0ra.

Bnpouem, oueBMIHO OAHO, OTeue-
CTBEHHOE 3aKOHOJATEIbCTBO B ITOH 4a-
cTH TpeOyeT U3MEHEHUH.

Ha ceronusiniawmii neus pazpaboTaHo
u nepenano B Bepxosnyto Pany Ykpau-
HBI JIBa 3aKOHOIIPOEKTa, KOTOPBIMHU ype-
TYJIMPOBaHbI BOIPOCHI CO3JMAHUS W Jie-
ATEJIBHOCTH OOIIECTB C OrPaHMYCHHOM
orBercTBeHHOCThIO  (IIpoext 3akona

00 oOmecTBax ¢ OrpaHUYEHHOI OTBET-
CTBEHHOCTBIO M OOIIECTBAaX C JOMOJIHU-
TEIFHOW OTBETCTBEHHOCTHIO [1] M amb-
TEpHATHBHBIN 3aKOHONPOEKT — [IpoexT
3akoHa 00 o0IIecTBax ¢ OrpaHHYCHHOI
U JIONOJHHUTEIBHON OTBETCTBEHHOCTBHIO
[2]). Onnako HM OAMH W3 HUX B JOCTa-
TOYHOW Mepe He yielseT BHUMaHHE
yperyIupoBaHHUIO BOMpOCA O IMepeaade
B 3aJI0T KOPIOPATHBHBIX MpaB (JOJIU B
YCTaBHOM KaruTaje 00IIeCTB ¢ OrpaHu-
YEHHON OTBETCTBEHHOCTBHIO).

Tak, mepBeIii 3akoHOMpOEKT [1]
MpeyCMaTpUBaeT OT/ACNIBHYIO HOPMY,
MOCBAIIEHHYIO BOMPOCY 3ajora J0Ju,
OHAKO TMpeJjaraeéMoe HOPMaTHBHOE
pPEeTYIUPOBAaHUE COAEPIKUT MHOMKECTBO
MpoOeIoB, KOTOpEIe B OyIyIieM MOTYT
OBITH HEBEPHO MCTOJIKOBAHBI U OBITH OC-
HOBaHHEM JUIsI TUCKYCCHH MEXIY CTO-
pOHaMH JIOTOBOpA 3aJioTa, a BO3MOXKHO,
U cropa B cyzae. BTopoii 3akoHONpOeKT



