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KaHAuaaT SKOHOMHUYCCKUX HayK, JOLCHT Ka(i)ez[pm MCHCDKMCHTA BHENTHEIKOHOMUYECKOM JACATCIBHOCTH

VHUBEpCUTETA COBPEMEHHBIX 3HAHHUI

Summary

This article analyzes the general principles (principles) of Ukraine in civil law contract law, the disclosure features a general legal
and industry principles of civil rights and their place in the law. We give a definition of “General Principles of Civil Law”, “Principles
of Civil Law” and revealed common and different and practical value these legal categories. It reveals the essence of the principles
that relate to the norms of obligations: the inadmissibility of deprivation of property rights, except as prescribed by the Constitution
of Ukraine and the law; freedom of contract, and general legal principles of contract law: competition, immediacy and discretionary.
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AHHOTAIUSA

Crarbs MOCBSAIIEHA aHANN3Y OOIIMX OCHOB (MPUHIUIIOB) TPAXKIAHCKOTO 3aKOHOATENbCTBA YKPAWHBI B JOTOBOPHOM MpaBe, pac-
KPBITHIO XapaKTEPUCTUK KaK OOILENPaBOBBIX, TAK U OTPACJIEBBIX IPUHIIUIIOB IPAKAAHCKOTO NpaBa U X MECTa B CHCTEME ITPABOBBIX
HOpM. [laeTcs ompenenenre MOHATHAM «OOIINEe OCHOBHI TPayKAAHCKOTO TPaBay, «IPUHIUITEI TPasKIAHCKOTO TIpaBa» M PacKphIBaeT-
cs o0liee ¥ OTIIMYAIOLIEe, a TAK)KE MPAKTHYECKOE COOTHOLICHHE JAAaHHBIX MPABOBBIX Kareropuil. PackpbiBaeTcsi CyTh MPHHIMIOB,
KOTOpBIE COOTHOCATCS C HOPMaMM 0053aTeJIbCTBEHHOTO IIPaBa: HEIOMYCTUMOCTH JIMIICHUS 1IpaBa COOCTBEHHOCTH, KPOME CIIy4aes,
ycranoBieHHBIX KoHCTHTYIIMEH YKpanHBI U 3aKOHOM; CBOOOJIBI IOTOBOPA, a TAKKE OOIIETTPaBOBBIX MPHUHIIUIIOB JOTOBOPHOTO IpaBa:
COCTSI3aTENbHOCTH, HETOCPEICTBEHHOCTH U JUCIIO3UTHBHOCTH.

KiroueBbie c10Ba: rpax/JaHCKOE 3aKOHOAATENBCTBO, JI0TOBOPHOE MPABO, UMYIIIECTBEHHbBIE ITPaBa, GU3NYECKHE U FOPUINYECKHUE

Jiniia, NpaBOOTHOIICHUS.

HOCTaHOBKa npo0JemMbl. 3aKOHO-
JlaTesb, pa3BUBask KOHCTUTYLIHOH-
HbIE NPHUHIMIBI HA YPOBHE IPAKIAHCKOIO
3aKOHOZIATENIbCTBA, B YACTHOCTH [ paxkiaH-
CKOTO KozieKca YKpauHBI, 3aKpEIUIeT B €ro
HOpMaXx TIOJNIOKCHHUS, PErYJIUPYIONIHE Tpe-
UMYILECTBEHHO YaCTHOMPABOBBIC OTHOIIE-
HHS, TIOCKOJIBKY B OOJIBILIMHCTBE CIIy4acB
MOCJIC/IHIE HAYMHAIOT MPEBATUPOBATH HAJl
00IIIeCTBeHHBIMI HHTEpecamMH. B coBeTckoe
BpPEMsI TAKOH MOJIXOJT K M/ICOIOT U TPayKIaH-
CKOTO TIpaBa (B TOM YHCIIE U TPAKIAHCKOTO
3aKOHOJIATENILCTBA) OBLT HEBO3MOXKEH, ITO-
CKOJBKY B TOCYIapCTBE CyIIECTBOBaa
JIOTMAaTHYECKH HMIEONIOIHYECcKast JOKTPHHA
OTPMIIAHMS M 3alpeTa YacTHOH COOCTBEH-
HocTH. CerofHs rocy1apcTBO CTaBUT LIENIBIO
MPOBECTH  LIMPOKYIO JICLEHTPAIU3AIHIO
BJIACTH, & COOTBETCTBEHHO — M JIMLO JIO-
TIOJIHUTENIBHO  TIONYyYUT SKOHOMHYECKYIO,
IOPHANYECKU-TIPABOBYIO CBOOO/Y OCYIIECT-
BIISITh «CBOU TPaKIAHCKHE TIpaBa CBOOOIHO,
10 CBOEMY YCMOTPEHHION.

AKTyaJIbHOCTb TeMbl MCCJIeI0Ba-
HUSI 3aKJIFOYACTCS B TOM, YTO TPaXKIaH-
CKOE 3aKOHOJATENbCTBO YKPAUHBI OTOLILIO
OT «ITyOIMYHO-TIPABOBBIX» Havall B cdepe
JIOTOBOPHOTO TpaBa, 3aKpEMUB IIPU ITOM
YacTHOIPABOBOM CIOCOO OXpaHBI U Cyned-
HYIO 3allUTy MMYIIECTBEHHBIX IIPaB BCEX
cyobextoB. OpiHaKo, Hay4yHble HapabOTKH,
KOTOpbIE pa3BUBAIIH Obl BHIOPAHHOE HAIPAB-
JICHHE M Pa3pabOTKy «YacTHOIPABOBbBIX)
NPUHIMIIOB B c()epe JJOrOBOPHOIO IpaBa

€CTh JIOBOJIbHO HE3HAYHUTEIIEHBIMU U HE OX-
BATHIBAIOT BCEX TEOPETHYECKUX BOIPOCOB
JTAHHOTO MHCTUTYTA.

IIpoGnemarrka  TIPUHIMTIOB
JTAHCKOTO 3aKOHOJIATeIbCTBA B JIOTOBOP-
HOM TIpaBe ObUIa MPEIMETOM HCCIIeI0Ba-
HHSL Psiia OTEUECTBEHHBIX M 3apyOS)KHBIX
yueHslx, B 4yactHoctH: H.IIL Acnanss,
E.A. Xapuronoa, O. bacas, 10.X. Kan-
MbikoBa, A. Iloramooii, C.A. MBaHOBOA,
S1J1. BszoBa, C.A. Tlorpubnoro, H.IO. To-
ayb6esoit, H.A. Credanuyka, T.B. Bonnap,
A.B. Jlyus u npyrux.

Heabto cTaThby SBISETCS aHATN3 OO~
skeanit Konctntyrmm Ykpannsl, [paxman-
CKOTO KOJIeKca YKPauHBI M HAYYHBIX TPYIOB
YUYCHBIX-IOPACTOB HA IIPEIMET HCCIENOBa-
HUSI CyTH TPHHIIMITOB JIOTOBOPHOTO IIPaBa,
UX XapaKTepPUCTHK U 0COOCHHOCTEH, TapMo-

rpax-

HH3AlUK TIPHHIUIOB C OOIMIMMH ¥ CIeIH-
AIIbHBIMHM HOPMAaMU MaTepHaIbHOTO 11paBa.

M3znoikeHne OCHOBHOTO MaTepuaJa.
ToBops o kareropuu «ocHoBbl», H.II. Acna-
HSH OTMEYAeT, YTO 3TO PYKOBOJAIINE HJIEH,
HAILIE/IIME CBOE 3aKPEIUICHUE B ITO3HTHB-
HOM TpaBe, M U3 3TUX OCHOBAHUH SBIISIOTCS
MPUHLUIIAMHI 3aKOHOJATENbCTRA [ 1; 6].

Bwmecre ¢ tem E.A. XaputoHoB mpu-
3HAET, YTO «OCHOBBI TPAXKTAHCKOTO 3aKOHO-
JIATeNIbCTBA» U «IIPHHIUIBI TPaXKJAHCKOTO
3aKOHOZATENIbCTBAY HE SIBILIOTCS TOXKIE-
CTBEHHBIMH TIOHATHSMU [2; 13].

IlpoBons  obGoOmieHne mO  dTOMY
Borpocy, A.B. bacait nenaer BbIBOJIBI O BO3-

MOXXHOM B3aMMO3aMEHSIEMOCTH  TOHSTUH
«OCHOB» W «IPHHIMIIOB TPAXKIAHCKOTO
TpaBay, TIOCKOJIbKY B JaHHOM CIIydae pedb
uzet 00 WCIONB30BaHNH CHHOHUMIYECKHX
TIOHATHI U1 0003HAYEHHs STOM MPABOBOI
Kareropud [3, c. 93].

MBpl cuuTaeM, YTO NPUHLMIBI FPaXKIaH-
CKOrO IpaBa HEOOXOAMMO pPacCMaTpHBATh
KakK B3IVIS1/IbI OOIIIECTBA Ha BCE TPAKIAHCKUE
OTHOILICHUSI, KOTOpbIE BO3HUKAIOT MEXKIY
JIIOBMH, B TOM YHUCJIE — M B BOIIPOCAX OX-
paHbl W 3alMTHl MUMYLICCTBEHHBIX IPaB
CcyObeKTOB B chepe JOrOBOPHBIX OTHOIIIE-
Huit. Takue B30Is1ABI GOPMUPYIOTCS Kak Ha-
VKO, O0OBIYasiMH, TaK U CAMUM OOIIECTBOM
1 HE BCETZia MOTYT OBITh 3aKPEIUICHHI B 3a-
KoHOmarenbeTBe. OOmme e MPUHIMILI
TPaKIAHCKOTO 3aKOHOZATENBCTBA — ITO T10-
JIUTHKO-TIPABOBEIE HJIEH TOCYapCTBa, KOTO-
PpBIe 3aKpeTuIeHBl 3aKOHOIATeNIeM B HOpMax
I'parknanckoro kozjekca W OrpaHUYUBAIOT-
cq ero npezaenamu. Ho kak mepsble, Tak 1
BTOpbIE COOTHOCATCS CO BCEMH HOpPMaMH
IPaKIAHCKOTO 3aKOHOJATEILCTBA, TPeldyst
OT JIUIIa OMPEJETICHHOrO MOBEIEHUS, OTBE-
YAIOIIero OOLIMM HavallaM TPaKIAHCKOTO
3aKOHOJATENBCTBA U MPUHILIUIIAM TPaXKIaH-
CKOTO IpaBa B YaCTHOCTH.

Ecmu roBOpHTE 0 «HIPUHIMIAX» Kak
MPaBOBBIX KAaTETOPHUsIX, TO B 3TOM BOIPOCE
CYIIECTBYET OONBIIIOE KOTMYECTBO MOHSATHH,
KOTOpBIE JABAIUCH PA3HBIMH YUYCHBIMH B
Pa3MMYHBIX OTpacisix mpasa. HecMmotpst Ha
TO, YTO TIOJ «IIPUHIUIIAMI» TOHHMAJINChH
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«obmme ocHOBB [4, c. 43], «pykoBoms-
mue ugem» [5, c. 11], «Bemymme Havama»
[6, c. 135-136], «OCHOBHBIE CHCTEMBI
HOpM» [7, c. 59], «uMmmnepaTuBHbIE Hadaa
[8, c. 112], Bce ske ux cozeprKaHne CBOIUTCS
K OCHOBOIIOJIATAIOIIUM HadajiaM, KOTOpBIE
0TOOpaXatoT CozlepKaHNe U IIAaBHOE Ha3Ha-
YeHHe I1paBa U Bceraa 00yCIIOBIEHb! O0IIH-
MM 3aKOHOMEPHOCTAMH Pa3BUTHS 00IIECTBA
[9, c. 405].

Wrak, NpUHIMIIBI IPAKIAHCKOIO Mpa-
Ba 110 CBOEH (hopMme SBISIOTCS MPABOBBIMU
KaTeropusiMH, KOTOpbIE, C OJIHOM CTOPOHBI,
MOTYT OBITh 3aKpeIUIeHbl B HOpMax-TIPHH-
LIMIAX WK BBIBOJUTHCS U3 TPYIIBI HOPM, a
C ApyTroif — He UMETh CBOETO CTATHYECKOTO
3aKpEIICHHs], BBICTYIIast B (JOpME Hay4HbBIX
uze, oObI4aeB, OOIIECTBEHHBIX B3IVISJIOB.
[lpu sTOM HEOOXOAMMO OOpaTHTH BHHUMA-
HHUE Ha TO, YTO OOII¥E OCHOBHI (TIPHHIIN-
IIBI) TPKITAHCKOTO 3aKOHONATENBCTBA, 3a-
kperuieHHble B cT. 3 'K Ykpannsl, uMeror
cBoe 000COOJIGHHOE COZepXKaHue, U B 3a-
BHCHMOCTH OT 3TOTO COJEpKaHHs Koppe-
CIIOHIMPYIOTCSI Ha OIPE/ICIICHHbIN CerMeHT
MPaBOOTHOILECHUH, YPEryIMpOBaHbl KaK OT-
JIeJIbHBIME HOPMaMM, TaK M IPYIIION HOPM
TpaxxnaHckoro kozexca.

3akoHOIMATE b K OOLIMM HPUHIIUIIAM
TPKIAHCKOTO 3aKOHOJATENECTBA, KOTOPBIE
COOTHOCSTCSI C HOpPMaMH OOsI3aTe/TbCTBEH-
HOTO TIpaBa, OTHEC: |) HEIOMYCTHMOCTh
JWIICHHUST TIpaBa COOCTBEHHOCTH, KpOME
CITydaeB, YCTAHOBICHHBIX KOHCTUTYIIHEH
VKpauHBI W 3aKOHOM; 2) CBOOOLY JOTOBO-
pa; 3) cBoOOmMy NpeIIPHHAMATEECKON Jie-
STENBHOCTH, HE 3alpelIeHHOH 3aKOHOM;
4) cyneOHYIO 3alUTy TPAKIAHCKUX TIpaB U
MHTEPECOB; 5) CIIPaBEUIMBOCTb, 100pOCO-
BECTHOCTB U pa3yMHOCTH (cT. 3 'K Ykpaunsr).

VuureiBas TOT (akt, 4To 00s3ATEINB-
CTBEHHOE TMpPaBO SBIACTCS II0I0TPACIIBIO
TPKIAHCKOTO I1paBa, OHO UMEET CBOM I10-
JIOTpAcieBble MPUHIMIIBI, KOTOpbIE MPUCY-
UM JaHHOW mopoTpaciu mpasa. [Ipu stom
TaKUe MPUHIMIbI WX 3aKPEIUISIOTCS HEero-
CPE/ICTBEHHO B HOpPMaX IPaKIAHCKOIO 3a-
KOHOJIATEJIbCTBA, WM BBITEKAIOT M3 LIEJTIOT0
611oka ero HopM. K TakuM mprHIUIIAM MOJK-
HO OTHECTH NPUHIAT COCTA3ATETEHOCTH.

Taxk, comtacHo 4. 2 ct. 517 'K VYkpan-
HbI JIOJUKHUK MMEET MPABO HE BBITIIAYHBATH
CBOW JIOJNT HOBOMY KpPEOHUTOPY 1O IIpeo-
CTaBJICHNS JIOJDKHHKY JOKA3aTelIbCTB Iepe-
XOzla K HOBOMY KpEIUTOpY IIpaB B 00si3a-
tenberBe. [Ipu aTom cormtacuo u. 1 ct. 518
'K VYkpauHbl JOKHUK MMEET MPaBO BbI-
JIBUTATh IIPOTUB TPEOOBAHMS HOBOTO KPE/IH-
TOpa B 00513aTEeIILCTBE BO3PAKEHHUS, KOTOPBIE

OH HMeJ MPOTHUB IEePBOHAYAIBHOTO KPe/y-
Topa. Kpome Toro, HOBBIH TOIKHUK B 00s132-
TEeIBCTBE IMEET IPABO BHIIBUHYTH MPOTHUB
TpeOOBaHMS KPEIUTOpa BCE BO3PAKEHMS,
OCHOBaHHBIE HA OTHOIICHUSX MEXIYy Kpe-
JIUTOPOM U TIEPBOHAYAIIBHBIM JIOJDKHUKOM
(ct. 522 TK VYkpaunsr). CocTs3aTensHOCTD
HMEeT MECTO M TOIJa, KOIja JOJDKHUK, HC-
TIOJIHUBIIMK ~ CONMIAPHYIO0  OOSI3aHHOCTB,
3asBIISIET CBOM IpaBa Ha 00parHoe TpedoBa-
nue (B. 544 'K Vkpaunbr).

MpbI rOBOpHM MMEHHO O TPaKIaHCKOH
COCTA3aTENIBHOCTh, KOTOpas BCErla MMeeT
MECTO TIPY BO3HUKHOBEHHH MEXIy CTOpO-
HAMH HEJOpa3yMEHMH IpH BBIIOIHEHNH,
Kak IPaBUJIO, JIOTOBOPHBIX OOS3aTENIbCTB.
VperyanpoBaHue Takux KOH(IMKTOB IMPO-
HCXOIIUT 3a CUET PEIICHWS TeX WM HWHBIX
BOIPOCOB Ha OCHOBaHHMH JIOKA3aTelbCTB,
KOTOpbIE IIPeJJOCTABIIAET OJIHA CTOPOHA JIPY-
roil. Hampumep, Hanmmume n0Ka3aresbcTB
3aJI0ra WIK 33/1aTKa, TOJIKOBaHHE COIEepIKa-
HMS JIOTOBOpAa Ha OCHOBE OIIPE/ICTICHHBIX
JIOKa3aTelbCTB, YPEryJIMpOBaHUs KOH(IMK-
Ta 3a CYET NePEroBOPOB, KOTOPBIE TPOHCXO-
JIAT BCEIllda Ha COPEBHOBATENILHON OCHOBE.
OTUMHI 0COOEHHOCTAMHU COCTS3aTEIIBHOCTD
B cepe 00513aTebCTBEHHOIO TIpaBa OT/IH-
YaeTcst OT MPOLECCYAIbHON COCT3aTeNbHO-
CTH, KOTOpasi OCHOBBIBACTCS HA TIOCPEIHHU-
YeCTBe Cy/Ia, K KOTOPOMY KaXKI0M U3 CTOPOH
TIOZIAIOTCS TOKA3aTeNbCTBA IS UX OLICHKH.

[puHnun cocTs3aTeNnbHOCTH B 00513a-
TEeJTECTBEHHOM U B IOTOBOPHOM ITPaBE IMEET
MECTO JIMIITH Ha CTa UM BBIOIHEHNS 00s13a-
TEIBCTB PH HATMYINH KOH(IIUKTA, U CBS3bI-
BAETCs C MPEIOCTABICHUEM JIOKa3aTelIbCTB
CTOpPOHAMHU JIPYT JIPYTy B TOATBEPIKICHHE
BBITIOJIHEHNSI YCIIOBHH JIOTOBOPA, CBOHX
00513aTeIbCTB WM HAJIMYMA y JIMIA OIpe-
JISJICHHBIX TIpaB WK 00si3aHHOCTeH. Takas
COCTA3ATENIBHOCTD HE CBSA3aHA C CYAOM MIIH
MOCPEJHUYECTBOM. JTO IPOLIECC Yperyiu-
POBaHMs KOH(IMKTA MEXTy CTOPOHAMH J10-
TOBOpa MO (haKTHYECKOMY €0 UCIIOIHEHHIO.

Jpyroii mpuHLNUI, KOTOPBI UMEET Me-
CTO B TPaXJaHCKOM MpaBe M BBHITEKACT M3
OlIpesieIeHHOro  OJloka HOpM  00s13aTellb-
CTBEHHOTO TPaBa — 3TO IPHUHIUIT HEMOCPE/I-
CTBEHHOCTH. [IpuHIMIT HemocpenCTBEHHO-
CTH B chepe JOTOBOPHOTO IIPaBa COCTOMT
B HAJINYMU 00S3aTeIbHBIX HETIOCPEICTBCH-
HBIX OTHOIIEHHI MEXI[y CTOPOHAMH JIOTO-
BOPHOTO TpaBa (KaK IpU 3aKJIIOYCHNH, TaK
1 BBITIOJTHEHUH JIOTOBOPOB). Tak, B cirydae
HCHCIIONHEHUS WM HEHAUIeKAIEero Hc-
TIOJIHEHUS! 00A3aHHOCTH JIOJDKHUKA PYTUM
JIMIIOM 3Ty OOSI3aHHOCTb JOJDKHUK JOJDKEH
BBINONHUTH caM (4. 2 cT. 528 I'K Ykpaunsr).
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Comracao 4. 1 ct. 626 I'K VYkpaunsr mo-
TOBOPOM SIBIISIETCSI JOTOBOPEHHOCTH JBYX
wm Oonee cropoH. Takum ob6paszom, 3a-
KOHOJIaTeNb KaKk 00s3aTebHOE YCIOBHE T10
BBINOJIHEHUIO OOSI3aTENIbCTB WM 3aKIIIO-
YeHUs JI0rOBOpa IperoyiaraeT Haludue
JIMYHBIX, HEMOCPEICTBEHHBIX OTHOIICHHI
MeXIy cropoHamu. [lonTBeprkieHue Takoi
HEIOCPEACTBEHHOCTH B JIOTOBOPHBIX 005-
3aTeNIbCTBAX €CTh JIOTOBOPEHHOCTh CTOPOH.
[To noroBopy kymm-npoxaxu (B. 655 I'K
VKpauHbl) ofiHa CTOpPOHa (IPOJIaBel) mepe-
JIaeT WM 00s13yeTcs TepesaTh UMYIIECTBO
(ToBap) B COOCTBEHHOCTh APYrOW CTOPOHE
(mokymareno), a MOKyIarejdb MPUHUMAET
WK 00s13yeTcsl MPUHATh MMYIIECTBO (TO-
Bap) M YIUIATUTH 3a HETO OIPEICNICHHYIO
JICHEXKHYIO CyMMY. AHAJIOTHYHBIN MOIXOT
K 00s13aTeNbHOCTH HEMOCPEICTBEHHBIX OT-
HOIICHUI 3aKperuisieT 3akOHOAATeNb U B
4. 1 ct. 698 I'K YkpanHsl 1o 10roBopy po3-
HUYHON KyIUIM-TIPOJaKH, TOCTaBKU (4. 1
cr. 712 T'K YkpauHsl), 10roBopa KOHTpaK-
TallUK CEIbCKOXO3AMCTBEHHON TMPOMYKIMI
(u. 1 ct. 713 TK VYkpaunsl), mess! (4. 2
ct. 715 'K VkpauHbl) 1 JpyTHX.

Ocoboe MecTo B 00s13aTelIbCTBEHHOM
NpaBe 3aHUMACT HMPUHIMI JUCTIO3UTUBHO-
cri. CyTh JAHHOTO TPUHIMIIA COCTOUT B
HPOSIBJICHUN BOJIM CTOPOHAMH JJOTOBOPHBIX
WM 00513aTeNbCTBEHHBIX PABOOTHOILICHUH
OTHOCHUTEJIFHO BO3MOYKHOCTH IO CBOEMY yC-
MOTPEHHUIO PACTIOPSKATHCS] CBOUMU CyOBEK-
THBHBIMH TIPABaMH.

B atoit wacti H.C. Ky3Henosa ormedaer,
YTO AWCIO3WTHBHOCTH, Oymydn OpraHmde-
CKMM 3JI€MEHTOM METO/1a IPAKIAHCKOT O TIpa-
Ba, HAIOJIHACT BCE TPAXKIAHCKO-TIPAaBOBbBIC
OTHOIICHUsT 0cOObIM cMbIciioM [10, c. 99].
B rpaxxmaHckoM TIpaBe WMEHHO JTaHHBIN
HPUHIMIT TTOOYK/IaeT YeoBeKa Ha COBEp-
IICHHUE MPEAIOKEHUH C OTHOW CTOPOHBI U
UX TPUHATHE C JPYrod, HANOJHSSA, TaKUM
00pa3oM, TIpakIaHCKO-IIPABOBBIC OTHOLIIE-
HHSL ONPEJIEICHHBIM MaTepHAIbHBIM  CO-
nepxanuem. ConepikaHHeM  JIOroBopa B
cootBeTcTBHHU € 4. 1 cT. 628 'K Ykpaunst
COCTABISIIOT yCNOBUS (IIyHKTBI), OMpere-
JICHHBIE TI0 YCMOTPEHHIO CTOPOH 1 COITIAco-
BaHHBIE UMH. Takum 00pa3om, cofepiKaHu-
€M TPHHIMIA JUCIO3UTUBHOCTH SIBIISETCS
BOJICBOW TIPW3HAK JIMIA HATIPABICHHAS Ha
HCIIONIB30BAHNUE MIIH OTKA3 OT CBOETro CyOb-
€KTHBHOTO TIpaBa C IIeJIbI0 YCTAaHOBUTH, N3~
MEHHTB W TTPEKPATUTH CBOM TPAYKIAHCKUE
npaBa ¥ 00sI3aHHOCTH.

Wrak, 1oj NPUHIMIIOM JIUCTIO3UTUBHO-
CTH B JIOTOBOPHOM IIPaBe CJIEyeT IIOHUMATh
3aKpeIUICHHbIE B HOPMaX I'PaJIaHCKOIo 3a-
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KOHOJIATEIILCTBA MPABOBBIC TTO3ULIMH, KOTO-
PhIC PETYINPYIOT HHULIMATHBY U BOJICU3bSIB-
JICHWSI CTOPOH C IIENBIO JOCTIKEHHS JacT-
HOTO MHTEpeca, yperylIMpoBaHHbIE HOpMa-
MH 33aKOHa, JIOTOBOPA WJIH OIPe/IeIICHHBIMI
00513aTeTECTBAMY.

JlpyruMm NpuHLUIIOM, KOTOPBIA 3akpe-
mwieH B1. 2 4. 1 ct. 3 ['pasknanckoro kogekca
VKpauHsI ABJIAETCS HEAOIYCTUMOCTD JIUIIE-
HMS TIpaBa COOCTBEHHOCTH KPOME CITy4aes,
ycTaHoBlIeHHbIX KoHcTutyimeil Ykpautsl 1
3akoHOM. B cootBercTBri co cT. 1 [IpoToxo-
na EBporieiicKoii KOHBEHIIMH O 3aIIUTe [PaB
YeJI0BeKa M OCHOBHBIX CBOOOJI HUKTO HE MO-
KET OBITh JIMILIEH CBOETO UMYIIECTBa HHAYE
Kak B MHTepecax 00IIecTBa U Ha YCIIOBHSIX,
MPEYCMOTPEHHBIX 3aKOHOM, M OOIIMMH
[IPUHLUNAMU MEXIyHAPOAHOro npasa. bes-
YCIIOBHO, COOCTBEHHOCTH IPOHU3BIBAET BCIO
CHCTEMY HSKOHOMHYECKHX OTHOIICHHIl B
CTpaHe, ¥ TOTOMY OHa TTOJUTSKHT HE TOJIBKO
OXpaHe, HO | 3aIlUTe.

CormacHo 4. 4 cr. 41 Koucrutymwm
Vkpaunbl «HHUKTO HE MOXET ObITh IPOTHBO-
IIPABHO JIMIIEH NpaBa coOcTBeHHOCTH. [1pa-
BO YaCTHOH COOCTBEHHOCTH SBIISIETCS He-
PYLIUMBIMY. AHAJIOTMYHBIH KOHCTUTYIMOH-
HBII MOCTYJIAT TIOJNYYHJI CBOE 3aKpeIuieHue
u B cT. 321 I'K VYkpaunst u u. 1 c1. 626 ['K
Vipaunsl. Takum 00pa3oM, He3bIOIEMOCTD
paB COOCTBEHHOCTHU B 00S13aTEIILCTBEHHOM
TpaBe TAK)KE OCHOBBIBACTCS HA COXPAHCHNUH
1 HENPHUKOCHOBEHHOCTH MMYIIIECTBA U UMY-
IIECTBEHHBIX IPAB JIMYHOCTH, a IPU Hapy-
IIEHNY TaKOTO TIpaBa CyObEKT UMEET IPaBo
Ha ero 3amury. IIpudyem 310 Kacaercs Kak
(U3MUECKIX, TaK U FOPUIUUCCKHX JIAIL.

3aKoHOJATENb B 3TOHM CBSA3M OTMEYACT,
YTO «TOCYapCTBO 00ECIIEUNBACT PABHYIO 3a-
IIUTY [PaB BCeX CyObEKTOB IpaBa COOCTBEH-
Hocti» (4. 1 cr. 386 T'K VYkpaunsr). D10
o011iee MOIOKEHNE KacaeTcsi U JIOTOBOPHOIO
IpaBa, U XOTS 3aKOHOIATENb IPSIMO HE 3a-
KpEeIUIeT B JIOTOBOPHOM IIpaBe Je(UHULINIO
4. 4 ct. 319 T'K VYkpaunsr: «CoOCTBEHHOCTb
00s13pIBaeT», BCE K€ Ha BJIAJENbLA BO3Ja-
raercs OOs3aHHOCTH KaK IO OXpaHe, TaK M
IO 3aIUTe CBOMX MMYIIECTBEHHBIX IPaB, B
TOM YHCTIe U B 00S13aTEIBCTBEHHO-TOTOBOP-
HBIX TIPABOOTHOIICHUSX. Tak, cormacHo 4. 1
cT. 662 I'K YipaussI mpojaBert 00si3aH mepe-
NaTh TIOKYIIATeII0 TOBAp, OMPEIEICHHBII
JIOTOBOPOM  KYTUIH-IIPOJI@KH,  TTOCKOJIBKY
TIOCTIETHUH HE MOYKET JIMIIUTH TTOKYTIaTesIst
npaB COOCTBEHHOCTH. DTO K€ TPaBHJIO 3a-
KkperuieHo u B 4. 2 ct. 712 I'K Vkpauns! no
niocraBke ToBapa (4. 1 ct. 715 'K Ykpaunsr).

JpyruM — TPUHIMIIOM — TPaXKIaHCKOIo
IpaBa, KOTOPBI MMEET CBOE 3aKperuie-

uue B 1. 3 4. | ¢t 3 'K Vkpanns! sBusercs
TpHHIMAI cBOOOMBI oroBopa. K sTomy Bo-
HPOCY yYEeHbIC MOIXOMIIN C TIO3MIIHIT KOH-
CTPYKIMH CBOOOZIBI 3aKIFOUCHHS JI0TOBOpA
[11, c. 9], onpenernenyst OTAETBHBIX AIEMEH-
TOB, XapaKTepU3yIONMX CBOOOTY JIOroBOpa
[12, c. 5-6], orpanmdenwii B cepe TOroBop-
HOIi cBoOO/IBI ZIoroBopoB [13, c. 16]. B To ke
BpeMs cBOOOZIa JOTOBOpa HMKOIA HE pac-
CMaTpHBAJIACh C TIO3UIIMI OXPAHBI U 3aIUThI
UMYIIECTBA M HMMYIIECTBEHHBIX IPaB Kak
(u3nYeCcKHX, TaK U IOPHIMYECKUX JILI, SB-
JISFOLMXCS CTOPOHAMM TaKoro Joropopa. Ha-
Jm4ue 100poi BOJM CTOPOH K 3aKIIIOYCHHIO
JIOTOBOpA €Ille He O3Ha4YaeT Haiuuus Oesyc-
JIOBHOTO 3KOHOMHYECKOTO MX PaBEHCTBA TIPH
€ro 3aKJIFOYEHUH U UcronHeHud. [IpakTrka
MOKa3bIBACT, YTO IPH HEMOCPEICTBEHHOM
3aKJTIOYCHHH JIOTOBOPA 4acTO BO3HUKAIOT
HEJIOpa3yMEHHs, KOTOpPbIE OCHOBBIBAIOTCS
Ha HETOYHOCTH MEPBUYHBIX IMO3UIHH CTO-
POH, KOTOpBIC C IEIIBIO TOJyYEHHs Omperie-
JICHHBIX TPEHUMYIIIECTB HE BCErIa 00hEMHO
U HIOHSTHO BBIPAXKAIOT CBOU MO3ULIMH, OTpa-
HHUYMBASICh OBEPXHOCTHBIMU OYEPTAHUSIMU
yci0Buil foroBopa. B To e Bpems Lelnblit
PA/l YTOUHEHMH, CBA3aHHBIX C YCIOBHSMH
JIOTOBOpA TI0 LIEHE, KOJMYECTBY, Ka4eCTBY,
crierQUYecKux BOIPOCOB I0roBOpa BCera
HPOSIBIISETCS NPH HENOCPEICTBCHHOM 3a-
KJIFOYEHHH JIOTOBOPOB, HAYWHACT BBI3BIBATH
HenoBepue. Takast cuTyaist oOy»KIoaeT K
emte Oonee IeTalNbHBIM YTOUHEHHSIM, B TOM
YHCIe W OTHOCHTENIBHO TOpSIIKA pa3periie-
HUSI IMYIIICCTBEHHBIX CIIOPOB.

Bwmecte ¢ TeM, T0TOBOp SIBISIETCSI BCETO
JIAIIb TEOPETHUKO-TIPABOBBIM JIOKYMEHTOM,
TO €CTh — OCHOBAaHHEM JUIS COBEPILICHHUSI
JeICTBUIT CTOPOHAMH T10 €0 BBITIOJHEHHIO.
HWrak, noroBop sBISETCS CBOETO poza Jo-
POXKHOMU KapToH, I71e NPOIMCAHbI THIINYHBIC
yenoust (B. 630 I'K), cpokn wucronHeHust
noroBopa (B. 631 I'K), uena (8. 632 I'K), Buz
noroBopa (ct. 633 - 636 I'K), popma goroso-
pa 1 MOMeHT ero 3akioueHus (B. 639, 640
T'K VYkpaunsr) u Tak nanee. Ho npu nemo-
CPE/ICTBEHHOM BBITIOJIHCHHH JJOTOBOPHBIX
00513aTeNBCTB YaCTO MPOUCXOAUT OTKIIOHE-
HHE OT TOYHOCTH €ro BbINOJHEHUS. VIMeH-
HO B TaKMX CJIy4YasX pedb JOJDKHA HATH O
TPaKIaHCKO-IIPABOBOM  OXpaHE C OIHOM
CTOPOHBI M IPAKIAHCKO-TIPABOBOM 3alllHTEe
HHTEPECOB CTOPOH B BOIPOCAX COXPAHCHHS
UX MMYIIECTBA U MMYIICCTBCHHBIX MPaB — C
JIPYTOH, MOCKONBKY 3TH JBE IO3UIMH OC-
HOBBIBAIOTCS HA LIEJIOM DsIJIe JJOTOBOPHBIX
00s13aTeIbCTB.

Kaxnass cBoboma B 0Oe3ycloOBHOM TO-
PAZIKE MMEET CBOM I'PaHHIIbI ¥ Mepy, KOTO-

past orpesIeNIeTCsi 3AKOHOM, ZIOTOBOPOM HITH
obprgaeM. Takum o00paszom, abCOMOTHAS
cB00OJa JIMYHOCTH HHKOIJA HE MMela Me-

CTa B TPAXKIAHCKOM IIpaBe, B TOM YHCIC H
B CHCTeME 00S13aTeNIbCTBEHHBIX M JIOTOBOP-
HBIX OTHOILICHHUIA, XOTS Kak (hH3HUYECKUe, TaK
U IOpUIMYECKHE JIUIa CBOOOIHBI B 3aKIIIO-
YEHUU JIOTOBOPOB, BBIOOPE KOHTpAreHTa u
OIIpEe/IeICHNH YCIIOBHIA JI0rOBOpa, 00bIYacB
JIeNIOBOro0  000opoTa, TPeOOBaHUH —pa3yM-
HOCTH U crpaBemmBocTd (4. 1 ct. 627 'K

YKpauHsl).
BoiBoabl. Takum oOpasom, oOiiue
NPUHIMIBI  TPAXKIAHCKOTO MpaBa — 3TO

0000IICHHBIE Y4aCTHONPABOBbIC IPaBIJIA,
KOTOpBIC 3aKOHOZAATENh 3aKpPEHMHiI B HOP-
Max TMpaBa C LEbI0 UX BINSHUA HA €AUHBIC
TIOZIXO/IBI K TIOHUMAHHIO CYTH TPasKIaHCKO-
TO 3aKOHOJATENbCTBA C ORHOM CTOPOHBI M
BO3MOXXHOCTEH JUISI CaMOOpraHM3aluy J10-
TOBOPHBIX OTHOIICHUH (PU3HIECKUX H FOPH-
JIMYECKHX JIMI[ ¥ UX 00eCIIeueHre 1 Ha ITOI
OCHOBE pUMeHeHHe (G DEKTHBHO 3alUThI
YacTHOW COOCTBEHHOCTH — C JIPYTOM.

OO11Me MOJNOKEHHs IPAKIAHCKOTO 3a-
KOHOJIATEeIIbCTBA HE SIBJIAIOTCS MCYEPIIbIBa-
OIMMH WM BeYHBIMH. OHHM MOTYT MEHSATh-
Csl WM JIOTOJIHATBCS, HO KaXKIbI pa3 OHU
JIOJDKHBI  COOTBETCTBOBATH TOMY YPOBHIO
HKOHOMUYECKUX OTHOLICHHH, CchOpMUPO-
BAaHHBIC B IOCYAApCTBE, MOCKOJBKY C 3TUM
CBSI3aHO TPABOIPHUMEHEHUS IPAKIAHCKOTO
3aKOHOJIaTeNIbCTBA. B TO ke Bpemsi, ompe-
JeTsist O0IIMe MPHHIMUITBI TPaykIAHCKOTO 3a-
KOHOZATeIbCTBA, 3aKOHOATENh KOPPECIIOH-
JIMPYeT UX Ha HOPMBI TPayKIaHCKOTO TIpaBa
C IeTbI0 00eCTieyeHusI B TIEPBYIO Odepe/b
OXpaHbl M 3aIIUTHl NMYIIECTBEHHBIX IIPaB
KaKk (pM3MYECKHX, TaK W IOPUIMIECKAX JINL]
B TEX WM MHBIX I'PAXKIAHCKUX IPAaBOOTHO-
IICHUSX.
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BOITPOCHI PEAJIM3ALIMU TPUHIUITA
TOCYJIAPCTBEHHOM MOJJEPKKH
INYEJOBOACTBA B YKPAUHE
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KueBckoro HanmoHansHOTO YHUBEpcUuTeTa nMeHH Tapaca llleBuenko

Summary

The article is devoted to the complex research of institutional concerns of the
principle of state support beekeeping in Ukraine. Determine the relevance of this
problem and the extent of its coverage in the legal literature. Based on the analysis of
the current legislation to study the main methods of state support beekeeping in Ukraine.
It is concluded that the relations in the field of beekeeping subject to the general law on
state support for agricultural producers and special — on state support for producers of
beekeeping. Implementation of the principle of state support is complicated due to the
lack of agricultural legislation of Ukraine mechanisms for implementing most of the
measures of the state support of beekeeping.

Key words: agrarian legislation, legal principles, principle of state support,
regulation beekeeping, agricultural producers.

AHHOTANUS

CraThst MOCBSIIEHA KOMITJICKCHOMY HCCIICIOBAHUIO OPTaHU3AIHOHHO-TIPABOBBIX BO-
MIPOCOB peann3aly MPUHIIKAIA FOCYIapPCTBEHHO MOJIEPHKKH TYETOBOICTBA B YKpauHe.
OmnpeyeneHa akTyaJIbHOCTh JAHHOU IPOOJIEMAaTHKU U CTEIICHb €€ OCBELICHUS B IOPHIH-
4yeckoi nureparype. Ha ocHOBaHWM aHanmM3a JEHCTBYONIETO 3aKOHOATEbCTBA UCCITe-
JIOBaHbI OCHOBHBIE CIIOCOOBI TOCYIaPCTBEHHOM MOAICPIKKH MUEIOBOJCTBA B YKpauHe.
CrenaH BBIBOJ O TOM, YTO Ha OTHOIIEHHS B c(pepe MUesIOBOJICTBA PACIIPOCTPAHSIOTCS
o011e MpaBoOBbIE HOPMBI O TOCYIAPCTBEHHOHN MOICPKKE CEITbCKOXO3IUCTBEHHBIX TO-
BapONPOU3BOAUTEINCH U CIIELUATILHbBIC — O TOCYIAPCTBEHHON MOIICPIKKE TPOU3BOAUTE-
JIeH MPOMYKIMH ITYETOBOACTBA. Peanm3anus MpHHIUIIA TOCYIapCTBEHHONW HOIIECPIKKN
OCJIOXKHSICTCS M3-32 OTCYTCTBUS B arpapHOM 3aKOHOJATENbCTBE YKPAUHBI MEXaHU3MOB
peanu3anuy OOJBIIMHCTBA MeP rOCYJapCTBEHHOM MOAEPIKKH MTUEIOBO/ICTBA.

KiroueBble ciaoBa: arpapHoe 3aKOHOIATEIHCTBO, TIPABOBBIC ITPHHIIHITEL, TIPHHIIHIT
TOCYAapCTBEHHOW TMOIJCPKKHU, MPABOBOE PETYIMPOBAHUE MUEIOBOJCTBA, CEIBCKOXO-
3sTCTBEHHBIE TOBAPOIIPOU3BOANUTEIH.

JIMHOTO sJa, IYCJIHHOTO MATOYHOI'0 MO-

I IocTaﬂomca npoodJieMbl W aK-
JIOUKa JJI1 HYXJ HaCCJICHUA, HI/IHICBOﬁ,

TYaAJIbHOCTH HCCJIeI0BaAHUSA.

[Ipobnemarnka peanu3amuy TPUHINANA
TOCYIapCTBEHHOH MOIIEPIKKN CEITbCKOTO
X034HcTBa YKpauHbl MPUOOpETaeT Cerof-
HS Bce OOJIBLIYIO aKTyaJlbHOCTb KaK JUls
TEOPHH, TaK U I MPAKTHKH arpapHOro
1paBa, MOCKOJIbKY 3TO HaXOIUTCS B Mps-
MO 3aBUCHUMOCTH OT 3(PPEKTUBHOCTH
CeNbCKOX03IHCTBEHHOTO  NPOU3BOACTBA
MIPOIOBOJIBCTBEHHOM
Oe3omacHocTH rocyaapctBa. OnHON U3
OTpaciieil CEeJIbCKOXO3AUCTBEHHOIO IIPO-
H3BOJCTBA, B KOTOPOHM 3aKOHOAATEIHHO
3aKpeIyieH NPUHIUI TOCYJapCTBEHHOM
TIOJICPIKKH, SIBIISICTCS ITYETTOBOICTBO.
VYKkpanHa — OflHa W3 BEAYNIUX CTpaH
MHpa, KOTOpasi MMEeT pPa3BHUTOE ITIeJ0-
BOJICTBO, 4TO OOECIIeYrBaeT OIbIJICHUE
SHTOMO(]MIIBHBIX CEITHCKOXO03SIHCTBEHHBIX
pacTeHuii, TPOU3BOJACTBO Me€Za, BOCKa,
ITYEIIMHOW OOHOXKKH, IIPOIONNCA, ITye-

u  obecrieueHust

MEIUIMHCKOW, XMMHMUYECKOH U ApPyTrux
orpaciieil. YKpauHy B MHpE IPHU3HAIOT
KaK POIMHY KyJIBTypHOTO ITIEJIOBOJCTBA,
OCHOBAaHHOTO  TPYAOM  OCHOBOIIOJOX-
HUKa TPOTPECCHBHBIX HJEH B OTpaciu
I1. W. TIIpokonosuya.

OTnenpHBIE acleKThl IPaBOBOTO pe-
TYJIMPOBAaHUs ITYEJIOBOACTBA B YKpawnHe
ObUIM IIPEIMETOM Hay4HBIX HCCIIe/[OBa-
Huit C. U. Byreps! [1] u 0. B. Cynepcon
[2], omHako Bompochl peanu3aluy MpUH-
I1I1a TOCYAAPCTBEHHOMN MOAJIEPIKKH B 00-
JIACTH TUEJIOBOJICTBA HE HAIIIH JI0JKHOTO
OCBEIICHUS] B OTEUECTBEHHOI opHnue-
CKOU JIuTepaType.

Heablo cTaTbu sBISETCS HCCIEN0-
BaHHE OPTaHH3aLMOHHO-TIPABOBBIX BO-
MIPOCOB pean3aliy MPHUHIUIA ToCyaap-
CTBEHHOH MOAZCP)KKH ITYEIOBOACTBA B
Ykpaune.



