126

IANUARIE 2014

IIpokypopckuii Haa30p U BEIOMCTBEH-
HBII KOHTPOJIb IO 3aKOHHOCTH TIpHUMEHe-
HUS TEXHWYECKHX CPEICTB B YTOJOBHOM
TIPOU3BOJICTBE MMEIOT PSIfl CYIIECTBEHHBIX
ommuuil. B wactHOCTH, 1A CcyObEKTOB
OCYILECTBIICHUSI MPOKYPOPCKOr0 Haza3opa
1 BEIOMCTBEHHOIO KOHTpPOJA XapakTep-
HBl pasiM4usl B ONpEJETICHHBIX 3a/avax.
BenoMcTBEeHHBIH KOHTPOJb SBISIETCS BHY-
TPEHHHM, B TO BpeMsl KaK MPOKYpPOPCKHUil
Ha/30p Beerna BHewHui. s mpokypop-
cKoro Haazopa obecreueHue 3(heKTus-
HOCTU TIPUMEHEHHs] TEXHUYECKUX CPEICTB
B YTOJIOBHOM MPOU3BOACTBE HE SIBISETCS
LIEJIBIO, & BBICTYIIAET KaK MOOOYHOE HalpaB-
JIeHHE JIeSTeTbHOCTH.

BbiBoAbI U NeEpCNneKTHBBI AaJbHel-
mux uccjaenoanuid. [lomyyennsle Hamu
PE3yIBTaThl IOATBEPIKIAIOT 3aKOHOIATENb-
HO 3aKpEIUIEHHOE CYILLECTBOBAHUE 1IEI0CT-
HOHM CHCTEMBI KOHTPOJISI IO 00ECHEeUeHHIO
OXpaHbI IIPaB U CBOOO]T YEIOBEKa BO BPEMst
MIPUMEHEHUs] TEXHUIECKHX CPEJCTB B YIO-
JIOBHOM ITpon3BoficTBe. OCHOBHBIMH, OTHO-
CHUTEIIBHO CaMOCTOSTENLHBIMU 2JIEMEHTaMH
JIAHHOM CHCTEMBbI B HACTOSIIIIEE BPEMsI SIBIIsI-
eTCsl IPOKYPOPCKUI Hai30p, CyneOHbIH H
BEIOMCTBEHHBII KOHTPOJIb.
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LEGEA SI VIATA

YCTAHOBJIEHUE ®AKTUYECKUX BPAYHbIX
OTHOIIEHUM B NOPSAJIKE
OCOBOI'O MPOU3BOACTBA
11O 3AKOHOZATEJIBCTBY POCCHUH N YKPAUHDbI

bornan CAHUH,
aCTIMPAaHT OTAeNa IOPUCAUKIIMOHHEIX (OpM ITPaBOBOI1 3aIIUTHI
CyOBEKTOB 4aCTHOT'O TIpaBa U MPEANPUHUMATEIBCTBA
HanumonanbsHO# akaieMuy MpaBoOBbIX HAyK YKpauHbI

Summary

In a scientific article investigates the legal regulation of actual marriage relationship,
namely the establishment of actual marital relations in a special procedure under the
laws Russian Federation and Ukraine. The comparative analysis of the legislation of
the Russian Federation and Ukraine, as well as jurisprudence. Defined by moral and
property relationship to which may act a man and woman who live as a family without
marriage. Are highlighted circumstances that should be checked if the fact of residing
one family. Main attention is paid establishing the fact of residence features a family
without marriage, the circumstances in this case installed, its scope.

Key words: family, legal fact, a separate proceeding, a family member.

AHHOTALMS

B naHHOI Hay4yHOIi cTaThe UCCIIENLYIOTCS BOIPOCH TPABOBOIO PEryJIMpOBaHUs (ak-
THYECKUX OpavHbIX OTHOIICHWH, a TAK)KEe YCTAHOBICHUS (AaKTHIECKUX OpadyHBIX OTHO-
LICHUI B MOPsIIKE 0cO00r0 MPOM3BOICTBA M0 3aKOHOMATeNbCTBY Poccuiickoit denepa-
1K 1 YipauHbl. OCyILECTBICH CPaBHUTEIBbHBII aHAIIN3 3aKOHO/ATeNIbeTBA Poccuiickoii
ODenepannu 1 YKpanHbl, a TAKKe MIPOBOJUTCS aHAIH3 CyneOHON mpakTHkH. OnpeneneHst
HEUMYIECTBEHHbIE M UMYIECTBEHHbIE PABOOTHOIIEHNS, YUaCTHUKAMHU KOTOPBIX MO-
T'YT BBICTYIaTh My>KYHA ¥ JKSHIIMHA, KOTOPBIE IPOXKUBAIOT OTHON ceMbelt Oe3 Opaka.
OTaenbHO BRIETICHBI 00CTOSTENbCTBA, KOTOPHIE CIEAYeT IIPOBEPUTH TP YCTAHOBICHUH
(axTa npoxkuBaHus OHOM ceMbell. OCHOBHOE BHUMAaHHE Y/ISJICHO 0COOSHHOCTSIM yCTa-

HOBJIEHUS (paKTa MPOXKUBAHUS OHOI ceMbeli Oe3 Opaka, cdepe ero mpruMeHeHus!.
KuroueBble cj10Ba: ceMbsi, FOPUIMYECKUI (HaKT, OTIEIBHOE TPOU3BOJICTBO, YICH CEMBH.

Hocmnom«a npodiembl. Cemeii-
HOE 3aKOHOJATEIbCTBO PD He co-
JICPKUT HOPM, PErYJIUPYOIINX OTHOIICHHSI
MYKYUHBI U JKESHIIUHBI, IPOXUBAFOIINX OfT-
HOI1 cembeii Oe3 Opaka ((paxrraeckue Opad-
Hble OTHONIEHHUs, KOHKyOmHar). Tak, CK
P® He oTHOCHT X K OTHOLIEHHSAM, pery-
JIMPYEMbIM CEMEHHBIM 3aKOHO/IATEILCTBOM
(ct. 2). B onpenenennoii mepe ct. S CK PO
COJICPXKHT TIOJIOKEHHS, KOTOPbIE MOIJIN Obl
OBITh IPUMEHUMBI K HCCIIETYEMOMY COHO3Y
MY)KYUHBI M JKCHILIHMHbI, €CIM yKa3aHHbIC
nuna ObutH Obl IIPU3HAHBI YWICHAMH CEMbU.
OnHako NPUMEHEHHE AHAJIOTHH 3aKOHA K
(haxTHIECKIM OpavyHBIM OTHOIICHUSIM 3a-
TPYAHHUTEIBHO M3-32 OTCYTCTBHS MOHSTHS
«axTryecknii Opak» WIM HHOTO TEpMH-
Ha, KOTOpbIi Obl 00O3Hauan Takoi CO3
(a. 2 ct. 1 CK PO mpemycmarpuBaert, 4To
«TIpU3HAeTCsT Opak, 3aKIIIOYEHHBIH TOJIBKO
B OpraHax 3alKCy aKTOB IPAXKIAHCKOIO CO-
CTOSIHMSI») U B CHJIy OTCYTCTBHS HaJulexa-
I11er0 HOPMAaTHBHOI'O 3aKPEIICHHS HOHATHS
«UJICH CEMbUY.

AKTYaJIbHOCTH TeMbl HCCJICIOBAHUS
00yCIIaBIMBaeTCsl TEM, YTO TMOAOOHBIE OT-

HOIIGHUs CyLIECTBYIOT M SIBISIOTCS JIO-
CTaTOMHO  PACHpOCTpaHeHHOH  (Hopmoit
OTHOIIIEHUI BO MHOTMX CTpaHax MMpa,
€CTh MPEIMETOM MCCIIEOBAHUS MHOTHX
Y4EHBIX, B TOM uHclIe U poccuiickux. Ilpu
9TOM CYIIECTBYIOT Pa3HBIE TEOPETUUECKUE
TIO3UIINH YYEHBIX U TTOAXO/IBI 3aKOHOATEIS
K YPeryJIHpOBaHUIO COOTBETCTBYIOIINX OT-
HOIIICHUH, 4TO TpeOyeT HaydHOrOo OCMBIC-
JICHUsI C LEJbI0 BHEAPEHUS TO3UTHBHOTO
3apyOe)KHOTO OIbITA, & TAKKE YCOBEPIIECH-
CTBOBAHUsI 3aKOHOAATEIbCTBA.

Lenb JaHHON €TATBH 3aKIIOYACTCS
B MCCIIEJOBAHUM HAYYHBIX MOJOKEHUH,
PAacKpBIBAIOIIUX  TPABOBYI  NPHUPOLY
(dakTHIecKkux OpavyHbIX OTHOLICHUH, IPO-
OJ1eMbI UX TPABOBOTO 3aKPEIUICHUS B 3a-
koHonarenscTBe Poccuiickoit deneparmn
1 YKpauHBbI.

H3no:xxenne 0CHOBHOIO MaTepuaJa.
B ropuanueckoit auteparype UcCCienyer-
¢ BOTIPOC TIPABOBOTO YPETYIHUPOBAHUS
(axtiueckux OpavyHbIX OTHOWICHHH. Taxk,
Bri6opaoBa M.M. oOpaimiaer BHHMaHUE
Ha TO, YTO «yKa3aHHBIE OTHOIICHHS HaXo-
ISITCS TIPAKTHYECKU BHE Cephl ITPaBOBOIT
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3aIIUTHl U PETYIUPOBAHUS... OTCYTCTBUE
MIPAaBOBBIX HOPM HE MOXKET OBITH BOCIIOJI-
HEHO Cy[AeOHOI NpakTHKOH, KoTopas He
SIBISIETCSI ICTOYHUKOM POCCHICKOTO TTpa-
Ba. Bmecre ¢ TeMm pacnpoctpanenue ¢ax-
THYECKUX OpauyHBIX OTHOIICHWIl Tpeldyer
3aIUTHI TIPaB U WHTEPECOB TPaKaaH, CO-
CTOSIIIMX B TaKMX OTHOLICHUSX». ABTOD
npejajaraeT BBeIeHHE JBYX aJlbTepHATUB-
HBIX CIIOCOOOB yCTaHOBIICHHs (paKkTHue-
CKOTo Opaka — MOCPE/ICTBOM 3aKITIOUCHHS
JIOroBOpa O (hakTHUecKoM Opake U BbIHE-
CeHHs Cy[IeOHOr0 PeLIeHUs], PEKOMEH/yeT
JIONyCTUTh YCTaHOBJEHUE B cyrme (ak-
Ta COCTOSHHS TpakaaH B (DaKTHUCCKHX
OpavHbIX OTHOIICHUSX B ONPEIETICHHbIN
MepUOA B MPONUIOM (B OTHOIICHUSX, CY-
[IECTBOBABIINX paHEe M OTBEYABIINX
BCEM IIpH3HAKaM (aKTHIecKoro Opaka,
HO HE YCTAHOBJIEHHBIX 3aKJIIOUYCHHUEM J0-
TOBOpa WM BBIHECEHHEM CyJeOHOTo pe-
IIEHUSI, ¥ IPEKPATUBIINX CBOE CYIIIECTBO-
BaHME Ha MOMEHT oOpareHus B cyx) [1].
Tak, He3aperucTpUpOBaHHOE  CO-
BMECTHOE MPOYKMUBAHUE MYXUHHBI U )KEH-
nHbl B PO He mopokaet OpayHbIX MpaB
U 00s13aHHOCTEH, IIPU ITOM MpaBa JeTeil,
POXIEHHBIX B Opake, He OTIMYAIOTCS OT
IpaB JieTel, poKIEHHBIX BHE Opaka. Jlei-
CTBHUTENILHO, CyneOHas MpaKkTHKa MOKa-
3bIBACT, YTO BOINpOC (hpakTHueckux Opau-
HBIX OTHOIICHUI aKTyaseH, B 3Toi cdepe
BO3HMKAIOT CHOPHI HWMYIIECTBEHHOTO H
HEMMYIIIECTBEHHOTO XapakTepa, a TaKKe
HEOOXOAMMOCTh  yCTaHOBICHHS (haKTa
HAXOXKICHUS B (PAKTHYCCKUX OpavHbIX
orHomreHusix. CyneOHash KOJJIETHS 110
TpaXJaHCKAM jaeiraM MOCKOBCKOTO 00-
JIACTHOTO CyJia, PACCMOTPEB B 3acCEeJaHUU
ot 26.02.2004 xaccanuoHHyto kajaody V.
Ha pemieHne [IyIIKHHCKOTO TOPOJICKOTO
cyma MockoBckoii obmactu ot 04.12.03
1o jiety 1mo ucky 2. k Y. 00 ycraHOBIeHUH
OTI[OBCTBA U B3bICKAHUH AJTUMEHTOB, YKa-
3bIBA€T, YTO CYH JOJDKEH MPUHHUMATH BO
BHUMaHUE U T€ 00CTOSATENHCTBA, KOTOPbIC
paHee TPAaKTOBAJINUCHh KaK IOJATBEPIKAAI0-
e MPOUCXOXK/ICHUE peOeHKa OT TaHHO-
TO MYXXYHHBI: COBMECTHOE TNPOKUBAHUE
U BeleHHE OOIIEero XO3SHCTBa MaTephio
peOeHKa M OTBETYNKOM J0 POXKACHUS pe-
OeHKa; COBMECTHOE BOCITUTaHUE JTHOO CO-
nepkaHue UMHU peOeHKa; MpHU3HaHWE OT-
BETYMKOM OTIIOBCTBA, C JOCTOBEPHOCTHIO
MIOATBEPXKICHHOE JI0Ka3aTeIbcTBaMU [2].
Takum 00pa3om, (akT HAXOKICHHUS JTHII
B (bakTHUECKMX OpavyHBIX OTHOIICHHUSX
HOCUT «BCIIOMOTATEJIbHBIN»  XapakTep
[IPU PACCMOTPEHUH B CyIeOHOM TOPSIIKE

HHBIX KaTETOpUil J1eJ1, a IPaBOBOMY Pery-
JUPOBAHUIO TIOJJISKAT TOIBKO OTHOIIE-
HUS JIAI], 3aKJIIOYMBIINX Opak B MOPSZIKE,
YCTaHOBJICHHOM 3aKOHOZATEIbCTBOM PD.

B 3akonHomarenbcTBe YKpawWHBI 3a-
KpeIJIeH HEeCKOJIBKO WHOM ITOXOJ K aHa-
JU3UPYEMBIM OTHOIIEHHSM, MpeAIona-
TaloIUi BO3MOKHOCTb YCTaHOBJICHHS B
nopsake ocoboro mnpousBoAcTBa (akra
MIPOKUBAHUS MYKUHMHBI U JKCHIIUHbI Of-
HOW cembell Oe3 Opaka ((aKTHIecKHX
Opaunbix oTHoIeHuit). CornacHo 4. 2 CT.
3 CK YkpauHbl CeMbIO COCTABIISIOT JIUIIA,
KOTOpBIE BMECTE IPOXKUBAIOT, OObEIMHE-
HBl COBMECTHBIM OBITOM, UMEIOT B3aHUM-
Hble nipaBa 1 o0s3anHOCTH. CornacHo 4. 4
9TOH CTaTbU CEMbs CO3AAETCSI HA OCHOBA-
HuM Opaxa, KPOBHOTO POJICTBA, YCHIHOB-
JIeHNs, a TAaK)Ke Ha MHBIX OCHOBAHHUSAX, HE
3aIpeIIeHHbIX 3aKOHOM U TaKHX, KOTOPHIE
HE TIPOTHBOpEYaT MOPAIBHBIM IPUHIN-
mam obmiectBa. To ecTb, MOKHO CUUTATH,
YTO MY)KYMHA W JKSHIIHA, KOTOPHIE IPO-
JKMBAIOT OJTHON ceMbel 6e3 Opaka, B CiIy-
Yae COOTBETCTBUS OTHOLICHHMH, KOTOpbIC
CIIOKWINCH MEXJy HHMH, YKa3aHHbBIM
tpeboBanusiM CK VYkpauHbl, MOTYT CUH-
TaTbCsl CEMbEil.

VYcraHoBieHue uccnenryemMoro  (ax-
Ta MMeeT 0co00e 3HAuCHUE, B IEPBYIO
o4epesib, B CEMEHHBIX NPAaBOOTHOILCHHU-
saX. Beab ykazaHHBIA COIO3 MYXXYUHBI U
JKSHIIMHBI 3aKPEIUIeH B JeHCTBYIOIEM
3aKOHOATENHCTBE YKPAUHBI, YTO IMO3BO-
JIIeT OTHECTH YKa3aHHBIX JIUII K YJICHAM
CEeMBH, CO3MaeT PsJI B3aMMHBIX MPaB M
o0si3anHOCTeH. B wactHOCTH, COOTBET-
ctBeHHo 4. 2 ct. 9 CK Vkpaunsl nwuma,
KOTOpbIE TPOXXHMBAIOT OJHOH CEMbEH,
MOTYT yperyliupoBaTh CBOM CeMeHHbIe
(POIICTBEHHBIC) OTHOLICHHS COIIACHO J0-
TOBOPY, KOTOPBIII MOXKET OBITh 3aKIIIOUCH
B NUCbMEHHOH ¢opme. Takoil moroBop
o0si3aTeneH Jyis UCIIOJIHEHHs, €CIIM OH He
npotuBopeunt TpeboBanusm CK Ykpau-
HBI, IPyTHM 3aKOHaM YKpauHbI U MOpPalib-
HBIM NpuHIUNam odmecrsa. CoracHo u.
1 ct. 74 CK VYkpaunHsl, ecnu KeHIIUHA U
MYXXUHHA NPOKUBAIOT OIHON CEeMbEH, HO
He TpeOBIBAIOT B Opake Mexy co00il Hin
B KakoM-JINOO MHOM Opake, UMYIIECTBO,
MprOOPETeHHOE MMHU BO BpeMs OOIIero
MIPO’KUBAHUS, TPUHAIISKAT UM Ha Tpa-
Be 00mIeil COBMECTHOH COOCTBEHHOCTH,
€CJIM THOE HE YCTAHOBJIEHO MUCbMEHHBIM
JIOTOBOPOM MeX Iy HUMHU. KoHCTHTYIMOH-
Hblit Cyn YKpauHbl yKa3blBaeT, 4yTO cOO-
CTBEHHOCTb B CEMbE CYIIECTBYET B JIBYX
IIPABOBBIX PEXUMax: 00IIas COBMECTHas
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COOCTBEHHOCTH CYNPYTOB U JIMYHAS YacT-
Hasi COOCTBEHHOCTh KaKIOTO M3 CYIpPY-
roB. OcHOBaHMEM NPHOOpETEeHHs TpaBa
o0mieil COBMECTHOW COOCTBEHHOCTH Cy-
MIPYTOB €CTh IOPUANIECKH ONPE/ICICHHbIH
(hakT OpaYHBIX OTHOIICHUH OO TIPOKHU-
BaHMS MY)XUMHBI U JKSHIIMHBI OTHOH Ce-
MbCH, a JTMYHOW YACTHOH COOCTBCHHOCTH
Ka)KJIOTO M3 CYIPYTOB €CTh, B YaCTHOCTH,
paszen, BbIAEJ JOJAM IO 3aKOHY, Hacle-
nosanue [4]. Cormacno 4. 1 ct. 91 CK
YKpauHbl, €ClIM MYyKYMHA U KCHIIMHA,
KOTOpbIe HE MpPeObIBAIOT B Opake Mexmy
co0OH, UIMTETbHOE BpEMs MPOXKUBAIH
OIHOM CeMbei, TOT M3 HUX, KTO CTajl He-
paboTOCOCOOHBIM BO BpeMsi  0OIIEero
MPOKUBAHUS, UMEET MPaBO Ha COJIEpKa-
HHUE comtacHo cT. 76 storo Kogexca. Co-
macHo 4. 4 c1. 211 CK VYkpauns! jiwma,
KOTOpbIE HE MPEOBIBAIOT B Opake MexIy
co0OH, HE MOTYT YCBIHOBHTH OIHOTO H
Toro ke pebenka. Ho, xak cBuaerens-
CTBYET 4. 5 3TOMH CTaTbu, €CIHM TAaKUE JIULA
[IPO’KUBAIOT OIHOM ceMbeH, Cyd MOXKET
BBIHECTH pelIeHne 00 YCHIHOBICHHN UMH
peberka. MOXKHO TakKe MPEIIoIOKHTh,
YTO yKa3aHHbIE JIIAa MOTYT OBITh U TIPH-
eMHBIMH poruTessiMu (cT. 256-1, ct. 256-
2 CK Ykpaussbl), 1 pOAUTEIIMU-BOCIIUTA-
TEJISIMHU JIETCKOrO JIOMa CEMEHHOro Tuma
(cT. 256-6 CK Ykpaunsl), Beib OHU HE OT-
HECEHBI K JIUI[aM, KOTOPbIE HE MOTYT UMH
SIBISITBCSL B CHITy monoxkeHui ct. 212 CK
Vkpaunsl. Kpome Toro, B 'K Ykpaunsr
3aKPETICHO TPaBO JINI, KOTOPBIE TPOXKHU-
BaJIM C HACJIEJOAATEIIEM OIHOM CeMbe HE
MEHEe IIATH JIeT 0 MOMEHTa IMOTydeHHS
HacJIe/ICTBA, Ha HACIIEAOBAHUE TI0 3aKOHY
B TIOpsiZIKe YeTBepToit ouepenn (ct. 1264
T'K Vkpaunsr). Kak Buaum, kpyr Heumy-
[IECTBEHHBIX M UMYIIECTBEHHBIX MPaBO-
OTHOILICHUH, YYaCTHUKaMHU KOTOPBIX MO-
ryT BBICTYyNATh MYXYUMHA W KEHLIMHA,
KOTOpbIE MPOXXUBAIOT OJHOI ceMbeil 0e3
Opaka, JocTaToO4HO HIMPOK. BmecTe ¢
TEM, U3-32 OTCYTCTBHS YETKOTO FOpUIHYe-
CKOTO 3aKpEerIeHHUs] TAKOTO CO03a, YacTo
BO3HUKACT HEOOXOAUMOCTh B YCTaHOBIIC-
HUM COOTBETCTBYIOIIETO (haKkTa, KOTOPbIi
HMeeT IOPUINUYECKOe 3HadeHue. JT0 00-
yCIIaBINBAET HEOOXOIUMOCTD B HAyYHOM
HCCIIEJIOBAHUN TAaKHUX MPABOOTHOIICHHUH
¢ 1enpio (HOPMHUPOBAHUS TOJOKECHUH,
KOTOpBIC IO3BOJAT M30€kaTh OIMNOOK B
MIPaBOIIPUMEHHUTEIBHOM eI TEIEHOCTH.
ComacHo 4. 1 ct. 258 I'TIK Ykpaunst
B 3asBIICHNH 00 YyCTaHOBIEHHWH (paKTa,
KOTOPBI MMeeT HpUAUYEecKoe 3HAYCHHUE,
JIOJDKHO OBITH OTIpEIeieHo, B YaCTHOCTH,
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Kakoi (haKT 3asBUTEb XOYET YCTAHOBUTH
U ¢ Kako# 1enbio. B uccnenyembix npaso-
OTHOIICHHUSX IEJbI0 YCTAaHOBJIEHUS (pakTa
MIPOXKUBAHUS OJJHOW CEMbEH MY)KUMHBI M
JKEHIIMHBI 0e3 Opaka MOXKET BBICTYIATh
OTIpe/IeNIeHN e TIPABOBOTO PeXXUMa UMYIIIe-
CTBa, KOTOPOE €CTh UX 00IIeH COBMECTHOM
COOCTBEHHOCTBIO, €r0 pasiell, pelIeHUe
BOIIPOCA O COZICP)KAHHUH, YCHIHOBIICHHE Pe-
OeHKa, HacJIeI0BaHKE O 3aKOHY U T.JI.

Ipu ycraHoBiaeHnu (hakTa IMPOKUBA-
HUS OOHOH ceMbel cJeoyeT NpPOBEPUTh
Clle/lytolIre 00CTOsTeNbCTBA:

— o0mHocTh mpoxuBaHus. Kak mpa-
BIJIO, MYyKYMHA W SKCHIIMHA ORHOU ce-
MbEH NPOXKUBAIOT B OJHOM Mecre. Bme-
CTe ¢ TeM, ATOT MPU3HAK caM Mo cebe He
MOKET B JJOCTAaTOYHOH Mepe MOATBEPIANUTH
Hasuue (haKkTa, KOTOPBIM paccMaTpHBa-
erca. Hampumep, B HaydHOH nmTeparype
oOparasock BHUMaHWE Ha TO, 4TO Clle-
JyeT yIHUTHIBaTh monoxkeHus 4. 2 ct. 3 CK
VYKpauHbl O TOM, YTO CYNPYTH CUHUTAIOTCS
ceMbel M TOT/Ia, KOT/Ia MYK 1 JKeHa B CBATH
¢ yueOoii, paboToii, JieueHueM, HeoOXOIH-
MOCTBIO yXO/1a 33 POJUTENSMHU, AETbMU U
0 JIPYTUM YBQXKUTEJILHBIM NPUUYUHAM HE
MpokuBatoT BMecte [7, ¢. 587]. Cenenus
0 MecTe IPOKUBAHUS MM MecTe peObIBa-
HHSL JIULA BHOCSITCS B MACIIOPT TPAKIAHHU-
Ha YKpauHbI, BPEMEHHOE YIOCTOBEPEHUE
TpakJaHWHA YKpaWHbBl, BUJ Ha IOCTO-
SIHHOE JKUTEIbCTBO, BHA HAa BPEMEHHOE
MIPOXXKMBAHUE, YAOCTOBEPEHHE OeXkeHIa,
YIAOCTOBEPEHHUE JINIA, KOTOPOE IMOICKUT
JIOTIOJTHUTEIFHOHN 3aIUTe, YIOCTOBEPEHUE
JIUIA, KOTOPOMY TIPEIOCTaBIICHa BPEMEH-
Hasl 3alInTa, CrpaBka 00 oOpamieHuw 3a
3amurol B YkpauHe. Benenue perucrpa-
LIMOHHOTO yd4eTa MecTa HPOKMBaHHA U
MecTa NpeObIBaHUSA JIUIl B YKpauHE OCy-
LIECTBIISIETCS  TEPPUTOPUAIBHBIMH  MOJI-
pa3ieNeHusAMH TOCYJapCTBEHHOH MHIpa-
LUOHHOU CITyObl YKpauHBl U aJpPEeCHO-
CIPAaBOYHBIMH TOJPA3CICHUAMH TEPPH-
TopuaneHbIx opranoB I'MC Ykpaunsr [8].
COOTBETCTBEHHO, YKa3aHHbIE OpraHbl B
ciiydae HeoOXOIMMOCTH MOTYT MPEeJoCTa-
BUTh MH(OPMAIIMIO O MECTEe MPOKUBAHUS
3agBUTENS WM 3aHHTEPECOBAHHBIX JIHII.
[IpoxuBanue B ONMPEACICHHOM MECTe MO-
JKET OBITH TIOATBEPIKICHO TAKIKE CIIPABKOI
JKMJTAIITHO-OKCIUTYaTaIl[IOHHON ~ OpraHu3a-
UM, OOBEAVHEHHS COBIIA/ICNBIIEB MHOTO-
KBapTHPHOTO JIOMa WJIM WHOW OpraHu3a-
L1, KOTOpast 00ECIeYnBACT YIPABICHUE
XKWIBIM JIOMOM, B KOTOPOM HPOXKMBAIH
WM TIPOXKUBAIOT JIMIA, OTHOCHTEIBHO KO-
TOPBIX yCTaHaBIMBaeTcs (akT MPOXKUBA-

HUSL OMHOM ceMbell 0e3 Opaka, CrpaBKOi
oprana MeCTHOTO CaMOyIIPaBICHNs, MTOKa-
3aHHSIMH CBUICTEICH U T.1I.;

— CpOK MPOKMBAHHUSL OJHOM CEMBEH.
Ilo obmemy mpaBmiy, 3aKOHOJATENb HE
YCTAQHOBWJI CPOK, KOTOPBIA ObLT OBl He-
00X0IMM JUIst TOTO, YTOOBI JIMIIA, BMECTE
NPOXKMBAIONINE, MOINIH CUUTAThCS  Ce-
Mbell. Ilpu ycraHOBIEHHM paccMaTpHBa-
emMoro (akra cyJ JODKEH JIeHCTBOBATH
[0 BHYTPEHHUM YOEKIICHHSAM, YUUTBIBAs
KOHKPETHBIE OOCTOATENIBCTBA Jiela U JI0-
Ka3aTeIbCTBa, KOTOPBIE €CTh B MaTepHaiax
nena. CyliecTByeT ClelHUaNbHOEe IPaBUIIO
OTHOCHTEIIbHO HACIIEICTBEHHBIX MIPABOOT-
Homenu#t (ct. 1264 I'K Vkpaunsr). Tak, B
1. 2 [loctanosnenus IInenyma BepxosHo-
ro Cyna VYkpaunsl 0OpamieHo BHUMaHHE:
€CIIM BO3HMKHOBEHHS MpaBa Ha HaCIle[-
CTBO 3aBHCHT OT JIOKa3aTeNILCTBA OIIpesie-
JICHHBIX (DAKTOB, JIUII0 MOJKET OOPAaTUTHCS
B CYJI C 3asIBICHUEM 00 YCTAHOBJICHUH dTHX
(haxTOB, KOTOpPOE, IPH OTCYTCTBHH CIIOpA,
paccMarpuBaeTcst B MOPSIAKE 0COOO0To Ipo-
U3BOJCTBA. B 9acTHOCTH, B TaKOM MOpsiKe
CyIbl JOJDKHBI PACCMaTpUBATh 3asiBICHHS
U 0 MIPOKMBAHUU C HACJIEI01aTENIEM OTHOM
cembeid. BepxoBublit Cyr YkpauHbl Takxke
oOparaeT BHUMaHUE Ha TO, YTO HACIIEO0-
BaHUE 110 3aKOHY OCYILECTBIISETCS OOYe-
PEIHO M YKa3bIBAET, UYTO YCTAHOBJICHHBII
JUISL YETBEPTON OYepean HACIEAHUKOB IIsi-
TUJICTHUH CPOK IOJDKEH UCTEYh HA MOMEHT
nomydyeHust HacieacTtsa. [Ipm stom ero
HEOOXOMIMO HCUHCIATH C yYETOM CpOKa
00IIero MPOXKMBAHMS € HACJeOo/aTeNIeM
OJIHOM CEMBEH 10 BCTYIICHUS B JICHCTBUE
T'K Ykpannsr [9];

— HaXOXKJCHUE MY)KYMHBI /UM JKEH-
[IMHBI, OTHOCHUTEIBHO KOTOPBIX YyCTa-
HaBiuBaeTcsd (hakT NpPOKUBAHUS OIHON
cembeil, B mHOM Opake. Tax, B m. 20 Ilo-
cranoBneHus [lnenyma BepxoBroro Cyna
YkpanHbl 00paIieHo BHUMaHUE Ha TO, YTO
npu npumenenun cr. 74 CK VYkpaunsl,
KOTOpasi Perynupyer pasien HUMYIIeCTBa
JIMLI, KOTOPBIE MPOXKUBAIOT B (DAKTHYECKHX
OpavHBbIX OTHOIICHHSX, CyIaM HEOOXOIu-
MO YYHUTBIBaTh, YTO TPABMIIO YKa3aHHOM
HOPMBI paclpoCTpaHseTCcs Ha Clydad,
KOI7la My)KYMHa W JKCHIIMHA HE TPeObl-
BAaIOT B KaKOM-THOO MHOM Opake, MexIy
HUMH CIIOKHJINCH CTaOWMIIBHBIE OTHOIIIE-
Hus, npucymue cynpyram [10]. B cBssu
C ATUM clie[lyeT 0OpaTUTh BHUMAaHKE U Ha
MO3UIMI0  BrIcmiero  crienuani3upoBaH-
HOTO cyja YKpauHbl 10 PacCMOTPEHHIO
TPa’kAaHCKUX U YTOJIOBHBIX JI€], KOTOPBII
YKa3bIBACT, YTO MPH YCTAHOBICHUHU (haKTa

MIPOXKUBAHUS C HACIEAOATENeM OIHOM ce-
MBEH HE MEHee 5 JIeT 10 AHSA CMEPTH (4eT-
BepTast Ouepeab HACIECAHUKOB 110 3aKOHY),
CyJaM CIeIyeT YINUTHIBATh MOJOKEHHS CT.
3 CK, comacHO KOTOpPOH CEMBIO COCTaB-
JISFOT JIMIA, KOTOPbIE BMECTE MTPOXKHUBAIOT,
00beMHEHEI 00IM OBITOM, MMEIOT B3a-
HMHBIE TIpaBa M 00s3aHHOCTH, a TaKXKe TO,
YTO CEMbsI CO3/IAeTCsl Ha OCHOBAHUSIX, He-
3aMpelIeHHBIX 3aKOHOM U TaKHX, KOTOPbIE
HE IPOTHBOPEYaT MOPATbHBIM MPUHIHIIAM
obmectsa. Tak, perennem HoBoyrmiiko-
ro pailoHHOro cyna XMeIbHHUIIKOH 00a-
ctu ot 9.03.2011 . ObUTO YIOBIETBOPEHO
3asBieHue I. 1 ycraHoBieH (aKT Mpoxu-
BaHus ofiHO# cembeii ¢ C. ¢ nexkadps 1991
r. o 3.01.2011 r. U3 3asBnenus u npeno-
CTaBJIEHHBIX J0Ka3aTeNbCTB (MAcHOpT 3a-
SIBUTENSA) CleayeT, 4To [. nelCTBUTENBHO
npoxwuBai ¢ C., OHH BeM X035HCTBO BMe-
cre. Ho cynom He Obw10 yuteno, uto I B
9TOT TIEpHOJ TPeObIBalI B 3apeTHCTPHPO-
BaHHOM Opake ¢ II. u 6pak B ycTaHOBIEH-
HOM TIopsi/ike He ObuT mpekpareH. [loaro-
My co3nanue ceMbd ¢ C. TPOTHBOPEYUT
MOpaJIbHBIM HPHUHLIUIAM O0IIeCTBa, H
3asBUTENIb HE MOXET IPHOOpETaTh MPaBo
Ha HACJENCTBO, KaK HAC/IETHUK YEeTBEPTOI
odepean 1o 3aKoHy. B sTom ciyuae ycra-
HoBJIeHHe (pakTa He BIe4eT 3a co00it 1pu-
JMYECKUX MOCIEACTBUH, TOITOMY HET OcC-
HOBaHUH JUIS YOBICTBOPEHHS 3asIBICHUS
[11]. IlpoBeputs, HE HAXOAATCS JIU JIUIIA,
OTHOCHTEIIBHO KOTOPBIX yCTAHABIMBACTCS
(baKT NMpOXUBAHKSA ONHOU CeMbeil, B Ipy-
roM Opaxe MOKHO, OTIIPABUB COOTBETCTBY-
IOMIMI 3ampoc B OTAEN TOCYJapCTBEHHOM
PETHCTpAallMi aKTOB TPAXKTAHCKOTO CO-
CTOSIHUSI PETUCTPAIMOHHBIX CIyX0 [imaB-
HOTO YHpaBJieHUs IOCTHIMH MUHHUCTEp-
CTBa IOCTULMU YKpauHbl B ABTOHOMHOM
Pecry6onuke KpbiM, IaBHBIX yIpaBlIeHUIT
oCTHLIMU B oOacTsx, I. Kuese u . Cea-
CTOIIOJIE;

— B3aUMHOCTb IIpaB U 0Os3aHHOCTEH
MYX4YHMHBI W OKEHIIMHBL. Peub uzmer o
JIMYHBIX HEUMYIIECTBEHHBIX M HUMYIIe-
CTBEHHBIX OTHOLICHUSX 3TuX . 3.B.
PomoBcKast yka3bIBaeT, UTO YIEHBI CEMBH
HAJICJICHBI 1IEJI0M CHCTEMOU mpaB u 00s-
3aHHOCTEH, KOTOpbIE OOYCIIOBIEHBI HX
obmumM npokusanueM [12, c. 20]. B nep-
BYIO O9Ye€pe/b, ATO TpaBa M OOS3aHHOCTH
CEeMEHHOTr0 XapakTepa, BEIb TaKWe JINIA
«ypaBHEHEBI» B CBOEM CTaTyce C Cynpyra-
MH (HampuMep, Ha MMYIIECTBO COIVIACHO
ct. 74 CK VYkpauHsl, Ha cofepKaHue — co-
mracHo cT. 91 CK Ykpaunsl). DT0 JKUIUIL-
HbIE ITpaBa M 00sI3aHHOCTH, TaKHE JKe, KaK
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npasa 1 0053aHHOCTH YWICHOB CEMbH HAHU-
Maresst (cT. 64 )KK YCCP), unenoB cembn
cooctBennuka (ct. 156 XKK YCCP) u T.1.
Hannune Takux npas 1 00s13aHHOCTEH MO-
KET CJICIOBAaTh U3 CEMEHHBIX JJOrOBOPOB,
3aKJTFOYCHHBIX MEXKJIy JIMIAMH, KOTOPHIC
NPOXKMBAIOT OJHOW ceMbell Oe3 Opaka,
JIOTOBOPOB C MHBIMH JIMLIAMH (HarpumMep,
B cdepe MpenoCTaBICHUs yCIyr TeIio-,
BOJI0-, Ta3o00ecredeHus U BOJIOOTBOAA,
TEJIEKOMMYHHUKALIMOHHBIX YCIIYT, BBIBO3a
MyCOpa), UHBIX JIOTOBOPOB (MMYIIECTBEH-
HOTO TIOPYYMTEIbCTBA, HA IIPOBE/ICHUE
CTPOUTENIFHO-PEMOHTHBIX padoT U T.1.),
HIOJITBEPIKIAThCS COOTBETCTBYIOLIUMHU
KBUTAHIUSAMH 00 yriare oO0s3aTebHBIX
iaTexel (Harmpumep, IIaThl 3a 3eMII0),
MOKa3aHUsIMH CBUJIETENCH U T.1.;

— Hannuue obmero 6bITa. Ha otmerns-
HbIC MPU3HAKH, KOTOPBIC MOATBEPKIAIOT
Haypuue obmiero ObITa, ykasbiBaeT KoH-
crutynuonsslii Cyn Ykpaunsl. Corac-
HO 1. 6 ero Pemrenust [14] o0s3aTeIbHBIM
YCJIOBHEM NpH3HAHUSA JIMI WIEHAMH Ce-
MbH, KpoMme (hakTa oOIIero mpoXxuBaHus,
SBJISIETCS BEAEHUE C CYObEKTOM IpaBa Ha
JIBrOTHI 110 OIUIATE KHUIIUIHO-KOMMYHAJIb-
HBIX YCIyr OOLIEro Xo3siCTBa, HaJIM4YHe
001X 3arpar, oorero OropKeTa, 00IIero
MHUTaHKs, TPUOOPETEHUST UMYILIECTBA JUTs
00LIero Moib30BaHMS, & TAKXKE y4acTHe
B 3arparax Ha COICpKaHUE >KWIIbs, €ro
PEMOHT, NPEIOCTaBICHHE B3aMMHOM IO-
MOIILIH, HAJIMYUE YCTHBIX UIIH MTMCbMEHHBIX
JIOTOBOPEHHOCTEH O MOPSIIKE MOJIb30BaHUSI
JKHJIBEM, HHBIX OOCTOSITEIIBCTB, KOTOPHIC
MOTBEPIKIAIOT PEabHOCTh CEMEITHBIX OT-
HomeHui. [Tpr3Haku 001ero OpITa MOXHO
BBIJICNIUTD U U3 IOJIOXKeHUH 3akoHa Ykpau-
Hbl «O BeeykpanHckoil nepenvicu Hacene-
HUS», COIVIACHO CT. | KOTOPOTO JI0OMOX035H-
CTBOM SIBIISIETCSL COBOKYITHOCTb JIUILI, KOTO-
pble BMECTE IPOXKUBAIOT B OJJHOM KUJIOM
MOMEIIEHUH WM €ro 4acTH, obecreyrnBa-
10T ce0s BCeM HEOOXOAMMBIM ISl JKU3HU,
BEIyT 00IIee XO34HCTBO, MOIHOCTBIO WX
YaCTUYHO OOBEIMHSIOT U TPATST CPECTBA.
OTH JMLa MOTYT MpeObIBaTh B POJICTBEH-
HBIX OTHOIICHHUSIX HJIM B OTHOLICHHUSIX CBO-
STMECTBA, HE MPEOBIBaTh B KAKUX-THO0 13
9TUX OTHOILICHHH WM TIPeObIBaTh U B TEX,
U B MHBIX OTHOIICHHSIX.

BriBoabl. Kak BuauM, npu ycTaHOB-
neHun (akTa MPOKUBAHUS OHOH CeMbeit
MY’)KYMHBI ¥ JKCHIMHBI Oe3 Opaka, ciey-
€T BBIACHHTh 3HAYUTENIBHOE KOJIMYECTBO
00CTOSTENBCTB CEMEIHOT0, rPaXkIaHCKOr0,
JKHJIMIIHOTO M MHOTO XapakTepa, UCCIeo-
BaTh COOTBETCTBYIOIIME JOKa3aTesbCTBa,

KOTOpBIC MOATBEPIKIAIOT TAKOW (haKT, B CO-
otBercTBHH ¢ TpeboBanmwsimu [ TIK Yipan-
HBI. UTO KacaeTcs 3akoHOAATelhcTBa PO,
TO MOKHO CUHTATh, YTO B MOPSIIKE 0COOOTO
TIPOU3BO/ICTBA JIOYCKAETCSI YCTAaHOBIICHNE
QHATM3UPOBAHHOTO (haKTa, KOTOPBIA MOXKET
HMeTh 3HaYeHHe, HalpuMep, I YCTaHOB-
JICHHS WITH TIPU3HAHMS OTIOBCTBA (CT. 48-50
CK P®), st BKITIOUEHHS B KPYT HACIISTHU-
KOB, €CJIM OJTHO U3 JIUII, HAXOAAIIUXCS B Ta-
KOM COI03€, NIPOXKUBANIO C HAc/Ie0aTeneM
KO JIHIO OTKPBITHS HACIEACTBA, SBIISSACH IPH
9TOM HETPYAOCIIOCOOHBIM, HE MEHee Toja
JI0 CMEpTH HacIEeA0AATeNsI HAXOAWIOCh Ha
€ro WK/IUBEHHUH, IIPOKUBAIIO COBMECTHO C
HuM (4.2, 1.3 c1.1148 I'K P®). Ycranosie-
HHE 9TUX (AaKTOB MOKET HOCHTB «BCIIOMO-
TaTeNbHBIIN XapaKTep — IPH PAaCCMOTPEHNH
nen o (QakTe MpPU3HAHWS OTIIOBCTBA WLUTH
(axkTa HAXOKACHWS Ha WOKAMBEHHH. OTO
HE WCKIIFOYaeT CaMOCTOSITENIBHBIN Xapak-
Tep YCTAHOBICHUS (aKTa HAXOXKICHHS B
(axTIIecKuX OpadHBIX OTHONICHHSIX, BEIb
nepedeHb (hakToB, 00 YCTAHOBJIEHHU KO-
TOPBIX CyJl pacCMaTpHBAET JEJa, HE HOCUT
ncyepnbIBaronero xapakrepa (4.2 cr. 264
I'TIK PD).
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