LEGEA SI VIATA

IANUARIE 2014

CRISIS OF STATE SOVEREIGHNTY AS A SABJECT
OF LEGAL GLOBALISTICS RESEARCH

Olesya DYAKOVYCH,

PhD Candidate of the Institute of Law and Psychology «Lviv Polytechnic»

Judge of Frankivsk District Court of Lviv

Summary

This paper discusses the subject of a new science — legal globalistics as interdisciplinary legal knowledge system. It was determined
that one of the areas of subject’s research priority is globalization issues of the day and their legal solutions. The main among these
problems, namely the crisis of sovereignty of nation-states devoted special attention paid attention to its ontological essence and
possibility of legal resolution. We’re focused on the idea of legal realism, institutionalism and systemic- functional approach to the
interpretation of the problem of the crisis of sovereignty.
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AHHOTAIHS

B crartbe paccmaTpuBaeTcsi BOIPOC CYIIHOCTH NpeaMeTa HOBOW HayKH — MPABOBOM IMIOOATMCTHKH KAaK MEXIUCIUILUIMHAPHOM
IOPUINUECKOH crcTeMbl 3HaHUH. OIpeneneHo, YTo OJHUM U3 MPHOPUTETHBIX HAMPABIECHHH HCCIEAO0BAHUS €€ MpeaMeTa SIBISIOTCS
r1o6ann3aoHHbIe TIPOOJIeMBl COBPEMEHHOCTH 1 MX TpaBoBoe perreHre. OCHOBHOHM Cpean STHX MpodieM, a UMEHHO KPHU3UCY Cy-
BEPEHUTETA HAIMOHAIBHBIX TOCYapPCTB, MOCBSIIIEHO 0c000e BHUMaHUE, 00palieHO BHUMaHHE Ha €0 OHTOJIOTMYECKYIO CYLIHOCTb U
BO3MOKHOCTH ITPAaBOBOTO PELIEHUs. ABTOP COCPENOTOUHMBAETCS HA UAEAX IOPHIMUECKOTO Peann3Ma, HHCTUTYLIMOHAIN3MA U CUCTEM-
HO-(YHKIIMOHAJIHHOM ITTOJIXO/I€ B TOJIKOBAHUH MPOOIEMBI KPH3HCa CyBEepEHNTETA.

KuroueBblie ciioBa: mpaBoBast NIOOANNCTHKA, IMT00ATU3aLHs, KPH3UC CYBEPEHUTETA, INT00ATN3aHOHHBIE TPOOIEMBI.

Foreword. Globalization changes
in the broad sense lead to a sharp
complication of internal and external
relations, legal and social transformation.
There are modernist communications,
integrated legal dependences changing
international, interstate, social and individual
relations between subjects of law. In this
regard, the urgent problem of our time is to
understand the nature of legal globalization,
establishment of internal vectors impact
of national and international law in terms
of global changes, the level of influence
the legal system of a particular state and
determine positively useful and deviant
consequences of globalization progressive
development.

The task of this scientific article is
a crisis of state sovereignty as a subject of
legal globalistics research.

Body. Jurisprudence regulates present
social and legal realities and provides
prognostic feature of future regulation.
Law science includes a system of learning
that is not absolutely constant on the
current development of understanding
of law and state methodology formed a
separate  interdisciplinary  jurisprudence
— legal globalistics. The main subject of
this science performs legal globalization,
which contemporaries defined as «the
process of creating a new, global system
of legal norms that organize and provide
global intergovernmental  cooperation
in various fields of modern life, during
which international law, domestic law, and

international economic associations law
detected in a state close interdependence»
[1,p.4].

However, the subject of legal
globalistics, in our opinion, is not only legal
globalization, but also the global legal issues
that it spawned.

The first most important legal issue
has to be addressed to global crisis of state
sovereignty. This is because the state itself
is the basis for the legal system, so other
global issues, such as the transformation
of the legal system, leveling and other
anthropological values are due to the crisis
of the state and its sovereignty. The issue of
the government sovereignty, the question
of conceptual rethinking of the concept
and, consequently, theoretical — practical
implications for the development of internal
spaces and the international community,
is not that relevant as paramount, the core
of the third millennium. The processes of
globalization and unification of the political,
legal and socio-economic organization
of various social formations, legitimation
(or delegitimation) of existing state law
regime of the international community
contribute to a fundamentally different
era in the development of nation states,
different geopolitical matrix evaluation of
existing problems and threats — on the one
hand, options and prospects of civilizational
interaction — on the other.

The crisis of sovereignty as an issue of
legal globalistics and is issues of sovereignty
of the government, question of conceptual

rethinking era is seen by many analysts as
a «soft parade of sovereignties» gradual
desovereignty of state legal spaces break
«national-territorial instincts» of the state,
suggesting a common (network) managing
of global processes of «humanitarian
intervention», standardization of
economic and political reality. National
scientific community picked up Henry
Kissinger statement that the current global
developments indicate the «death» of the
Westphalian system and the meaninglessness
of all ideas of state sovereignty and the idea
of cultural development. If we talk about
sovereignty today, it is only in the context
of a united, global sovereignty, involving the
integration of different states in some single
network entity, a qualitatively new form of
international legal organizations.
Ontological basis of this process is that
in the period of post cold institutions of the
global economy, international organizations
and regimes have restricted independent of
the state. State participation in the global
economy leads to trade -type state, which
measures its power share of world economic
resources, not the size of the territory and
military power. Commercial state directs
most of its resources on the development
and production of new products and
gaining new positions in the international
market. Commercial state is interested in
maintaining economic prosperity in partner
countries, as it has direct investment in their
economies. Interdependence of trading
power is accompanied by state disparities in
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the degree of economic power. Developing
countries in the post-industrial basis form
a closed system, while industrial and pre-
industrial countries are in a position of
dependence on the system. This is evidenced
by the closure of trade and investment
flows within the post-industrial system, its
increasing resistance to the peripheral crisis
and the tightening of immigration policy.

Ontological economic constant
displayed forms new classification and
typology of existing states. Thus, under
the new doctrine of international order
all state — legal organizations should be
divided into strong and weak. Moreover
the characteristics of strength and weakness
do not include traditional assumptions
regarding front of military, financial, cultural
power and independence, administrative and
information stability. It is alleged that weak
- uncontrolled and incompetent democratic
government and national culture (closed)
information interstate systems are a source
of serious problems («problems of the first
order»), particularly in developing and
globalizing.

F. Fukuyama opinion is devoted to the
idea of global governance and international
control over intra-governments, quite clearly
articulates this view, that proves that the post
cold war «weak state», or, as he calls them
«state — losers» become significant problem
for international order. As for these «failures
of» the concept of «sovereignty», according
to F. Fukuyama, «becomes a fiction or a bad
joke» because weak institutional structure of
democratic governance and incompetence
of these states undermine their sovereignty.
«This is because the problems that weak
states pose to themselves and others,
increasing the likelihood that any of these
countries in the international system wants
to intervene in the internal affairs of weaker
states against their will» [2, p. 152-153].
Thus we have the division into weak states
and mega states performing dominant
influence on international politics. Specified
directly violates the principle of equality of
states mentioned in the UN charter.

The UN system is designed to support
the international relations between sovereign
states through democratic compromise
of equal representation of states in the
General Assembly, openly and collectively
regulating international life. The UN charter
states the principle of equality of states, but
actually gives the right of veto to the five
great powers, placing them in a row of mega
national countries. Despite these limitations

and the difficult procedure UN is a
effective international organization. It gives
alternative principles of global governance
over traditional geopolitics. They are
based on collective decision-making
by governments and non-governmental
organizations and the goal — a consensual
solution of international problems. The UN
system needs serious reform to become more
effective and legitimate. The UN charter
contains prerequisites reforms; it is still an
expression of unresolved conflict between
two alternative principles of international
coexistence.

Questions regarding the current reform
of the UN system are consistent empirical
fact, its transformation will occur, but there
is no clear definition of the direction of
change. One suggestion is the creation of
the Global Civil Society Forum voting on
certain political issues for transnational
actors — apart from the nation state, the other
is to establish the Assembly of Peoples of the
world, elected together with the UN General
Assembly Security Council. The benefits
of these proposals — the development of
identity in non-national states, the spread
of democratic voting procedures (elections
to the Assembly of Peoples of the world) in
countries with authoritarian regimes [3, p.
278-279] and overcoming the separation on
«weak» and «mega statesy.

Representatives of legal realism and
institutionalism from opposite positions
estimate the impact of globalization on the
nation-state activities.

Radical position is
institutionalists. ~ They
replacement of the nation-state by
transnational institutions of globalized
world. K. Ohmae argues that in a globalized
word — nation state becomes «a nostalgic
feature» [4, p. 12]. According to W. Reinicke,
«Globalization challenges the sovereignty of
the nation state» [5, p. 129]. Dominance in
the global political and legal environment
of international organizations and regimes,
internatoinalisation of standards by local
civil societies — lead to the erosion of state
sovereignty.

Realists believe that in a globalized
world, the government continues to pursue
its own interests. «In international politics, —
says N. Spykman, — all forms of violence are
allowed, including a devastating war. This
means that the struggle for power is identical
to the struggle for survival, and the main
task of domestic and foreign public policy
is to strengthen positions of authorities.

occupied by
forecast  the
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Everything else is secondary» [6, p. 18].
According to J. Donnelly, in a globalized
world there is no world government that
would rule the actions of nations in the
international arena. To survive in this arena,
the government should pursue their own
interests and no one else [7, p. 12]. Realists
deny the impact of globalization on the
change in the functional properties of the
state.

Native scientist D. Podyachev notes
that «state remains the only internationally
recognized structure of political associationy»
[8, c. 4], while continuing assertion that
«the development of modern nation-state
always seeks a compromise between
the need to follow the values of freedom
and democratic coexistence for all the
cultural and ethnic groups — in fact, the
rules of time making up her challenge and
significance principles that shape her face
as a nation» [8, p. 9]. Nation state remains
a major participant in the global system
of relations and international institutions
to express their will. Thus, T. Lowy lists
the eight features that, according to his
research, state requires: Conquest — ensuring
law and order, to guarantee ownership,
supervision of compliance with contracts,
creating conditions for the exchange,
creating opportunities for the transfer of
state property in private hands, ensuring
excess social capital, creating conditions to
meet the needs of the workplace, ensuring
allocation of responsibility for property
damage, measures to provide compensation
for property damage, measures aimed for
reducing risk in the community. According to
T. Lowy this list is not a simple enumeration.
This is agenda for researchers who study
how the past and future, namely the era of
globalization of capitalism [9, p. 113].

Overcoming the extremes of the
ideological ~ orientation  realists  and
institutionalists serves as a system —
functional approach that focuses on the
study of the processes of adaptation to
the challenges in globalised world. In the
category of the crisis of sovereignty is
another problematic issue — overcoming
of national and global ideological basis of
state building. Globalism is interpreted as
a tendency to spread cultural indifferent
international standard, the global outlook,
global network and consciousness of
having «their darker sides and generate
its own antithesis — the ideology and
antiglobalisation movement». In this case
we mean the humanitarian, economic,
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political and legal unification of the existing
state-legal spaces in accordance to certain
«standardized» ideals and principles.

Conclusions. The process of rethinking
the «sovereignty» category is natural and
very obvious result of formation of a new
phase of internationalization — global
universe. Solving the crisis of national
sovereignty as the pragmatic and empirically
dominant is the prerogative of the scientific
and practical nation and lawmaking.
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TEHAEHIUWHA PASBBUTHUA JOKTPUHBI
XO3AMCTBEHHOTI'O ITPABA ®EJIEPATUBHOI
PECITYBJIMKU TEPMAHUHU
HA COBPEMEHHOM JTAIIE

Haranpsa IATIEHKO,
KaHJU/IaT FOPUINYCCKUX HAyK, CTApIINil pero/aBareib Kaeapbl J0KYMEHTOBEICHUSI
JlHenponerpoBckoro dakynsrera
KuneBckoro HallMOHAJILHOTO YHUBEPCUTETA KYJIBTYPBl M HCKYCCTB

Summary

In the article the theoretical research is identified characteristics, major trends in the
economic doctrine of Germany. In the context of European integration voted an actual
problem of harmonisation of the economic right of Ukraine to the right of EU taking
into account experience of Germany. In article the basic concept of legal regulation of
economic activities in Germany are considered. It is offered to exercise a number of
conceptual positions of the German right in the theory of the economic right of Ukraine.

Key words: Federal Republic of Germany; the German concept of legal regulation
of economy; an economic constitutional law of Germany; economic administrative law
of Germany.

AHHOTaNUsA
B craree ompeneneHbl TEHAEHIUHM PAa3BUTHs XO3SMCTBEHHO-IPABOBOW JTOKTPHHEI
OPI" Ha coBpeMeHHOM dTarne. B KoHTeKcTe eBponeicKkoi HHTErpaluu pacCMOTPEHBI BO-
MPOCHI HAYYHOU CUCTEeMBI X03siicTBeHHOro npaBa OPI. Onpenenenbl KOHIENTYa IbHbIE
MTOJIOKEHHUS ITyOJIMYHOTO W YacTHOTO Xo3siicTBeHHOTO TpaBa OPI. Ompenenensr kiro-
YeBble MOMEHTHI UCTIONb30BaHMs onbita OPI' 11 coBepIIeHCTBOBAHUSI METOI0IOTUI

TIPaBOBOTO PETYIMPOBAHMS XO3IHCTBEHHOH JEATEIFHOCTH B YKpauHe.

KutoueBsie cioBa: eneparunas Pecnybnuka ['epmanus, npaBoBoe peryimpoa-
HUE, XO3IHCTBEHHAs IeSITeIbHOCTh, cucTeMa Xo3sicTBeHHoro npasa OPI, mybmuuHoe
XO3SIICTBEHHOE MPABO, YaCTHOE XO35HCTBEHHOE MPABO, X031 CTBEHHOE KOHCTUTYIIUOH-
Hoe npaBo @PT, xo3siicTBeHHOE agMUHKUCTpaTUBHOE TpaBo DPI.

Hocmnonxa npodiembl.  Mo-
TIepHA3AISL XO3SICTBEHHOTO
3aKOHO/IATEeNIbCTBA YKPAaWHBI B KOHTEKCTE
MEXIyHapOAHOH MHTETPAIMH TIpeIIonara-
€T TAPMOHH3AIMIO HAIMOHAIBHOTO 3aKOHO-
JarenbeTBa ¢ 3akoHozaarensctBoM EC. Jlok-
TpuUHa Xo3siicTBeHHOro mnpasa OPI' umeer
CBOIO HETIOBTOPHMYIO, OTIIMYHYIO OT IPYTHX
MPABOBBIX TEOPHIA KOHCTPYKIIMIO, CBOU 0CO-
OSHHOCTH U TeH/ieHIUK pa3BuThst. OOiens-
BECTHO, 4YTO [epMaHusi OTHOCHTCS K YUCITY
CTpaH, Tre Haubonee TOMHO U TaAPMOHUYHO
COYETACTCS XO3SMCTBEHHO-TIPABOBAST TEOPHSI
U TIPAKTUKA TOCYIAPCTBEHHOTO YIPABICHUS
Y TIPU 3TOM HAOITFOIACTCS YCTOMYMBAS THA-
MUKa Pa3BUTHS OTPACIIH.

AKTYaJIbHOCTh TeMbI HCCJIET0BAHUS.
AKTyalbHOCTH ONBITA [epMaHMHM OTHOCH-
TENFHO TIPaBOBOTO PETYIIMPOBAHHS IKOHO-
MHUKH [T YKPaHHBI SBJISETCS Ype3BbIYaiiHO
BBICOKOH, TOCKOJIBKY B HACTOSIIIEE BpEMst
HET HH OJJHOH paboThI, B KOTOPOH OB KOM-
IJIEKCHO ~ HCCJIENOBAJIOCh  XO3SHCTBEHHOE
npaBo [epMaHuyu B LIeIOM, a HE OT/IENIbHBIE
€r0 MHCTUTYTHI K HOPMBL

CocrosiHne uccienoBanusi. Bompockt
XO3AHCTBEHHO-TIPABOBOM JIOKTPUHBI €BPO-
MEWCKUX TOCYIapCcTB PacCMaTPUBAINCH B

paboTax TAaKMX HPU3HAHHBIX YKPAHHCKUX
yueHbIX-TIpaBoBeioB, kak B.K. Mawmytosa
[1], E.P. Kubenxo [2] u np. B I'epmanuu npu-
3HAHBI CIIEAYIOIINE yIEHBIC, KOTOPhIE 3aHH-
MAIOTCS HICCIIEIOBAaHUEM IIPOOIIEM ITPaBOBO-
TO peryaupoBanusi SkoHoMHKH: Posbg [lITo-
oep [3], Bepuep @potuep [4], FOpren [lemka
[5], ITerep Bamypa [6], Xemsura Jlamypy [7],
Poms¢ [Mons [7] n ap.

Hean n 3aga4ya crarbu. OCHOBHOI Iie-
JIbIO JJAHHOM CTAThH SBISIETCSI ONPENCIICHHE
TEHJICHIINHA Pa3BUTHS XO3SMCTBEHHOTO Ipa-
Ba ®PI" Ha coBpemeHHOM 3Tane. Ha ocHoBe
MPOBEJIEHHOTO aHANIN3a aBTOPOM IOCTaBJIe-
Ha 3ajjaya pelleHus] BOIPoca O BO3MOXKHO-
CTH IPOTHO3UPOBAHUs JaJIbHEHIIIEro pa3Bu-
THSI XO3SICTBEHHOTO IpaBa B YKpauHe.

M3no:xeHne OCHOBHOTO MaTepHaJa.
Bompocs! aganTanmy u rapMOHM3AIMK Ha-
IIMOHAIBHOTO 3aKOHOJATENECTBA YKPANHBI C
3aKoHOAATeNbCTBOM cTpaH EC, B ToM umcne
OPT, HaTalIKUBAIOTCS HA CYIIECTBEHHBIE OT-
JIMYUST MKy JOKTPUHON XO3SHCTBEHHOTO
npasa OPI" u Ykpaunsl. CloXHOCTH IpH
CpaBHEHUM C IIpaBOBOil cucremoi I'epma-
HUM BO3HUKAIOT B CBA3M ¢ HaimmuueM B OPT
0COOBbIX OTpacieil X03giCTBEHHOrO IpaBa.
XosstiictBeHHoe TpaBo DPI' B mmpoxom



