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CROSS-BORDER INSOLVENCY IN UKRAINE:
GAPS TO FULFILL

0. STAKHEYEVA-BOGOVYK,
a PhD seeker at the Institute of International Relations of
Kyiv National Taras Shevchenko University

SUMMARY

This article mainly analyses the concepts of debtor’s «centre of main interests»
(«COMI») and «establishment» in cross-border insolvency cases. Main emphasis is
made to their interpretation in the EC Regulation on Insolvency Proceedings, 2000
and the UNCITRAL Model Law on Cross-Border Insolvency, 1997 in order to suggest
improvements to the legislation of Ukraine. The analysis of these legal instruments gives
grounds to state that «COMI» and «establishment», being the criteria for opening the
main and non-main insolvency proceedings respectively, should be implemented to the
Law of Ukraine by way of introducing the autonomous concepts, independent from the
national law.

Key words: Cross-border insolvency, «centre of main interests», «establishment,
main and non-main insolvency proceedings.

ER O

JlaHHas craThs MOCBSIICHA, INIABHBIM 00pa3oM, aHAJIN3y KOHLEIIMI «leHTpa oc-
HOBHBIX HHTEpecoB» («LIOW») U «IpeAnpusTUs» JOIKHUKA 10 JieJaM O TpaHCIPaHHY-
HOM HECOCTOSATENFHOCTU. [ TaBHBIN aKLIEHT yAeJeH HHTEPIPETALUU ITHX KOHLEIIIHA B
Pernamente EC «O npou3BoacTBe 1O JiesiaM 0 HecocTosTeabHocT», 2000 . 1 Tunosom
3axone FOHCUTPAIJI «O TpancrpaHuIHON HECOCTOSTETBHOCTHY, 1997 I. ¢ menbio BHe-
CTH MpeIOKeHUs] 00 M3MEHEHUH 3aKOHOJATeIbcTBAa YKpauHbl. [IpoBeneHHbIN aHanmn3
MEKJ[yHapOIHbIX JIOKyMEHTOB Jlajl OCHOBAHHUS YTBEPXk/aTh, 4To koHuenuuu «{OM» u
«IPEANPHUATHEY TOJDKHHUKA, OyIydHd KPUTEPUSIMU JUIs BO30YXKJCHHS OCHOBHOTO M He-
OCHOBHOTO TIPOM3BOJICTBA O HECOCTOSITEJILHOCTH COOTBETCTBEHHO, JIOJDKHBI OBITH MM-
TUIEMEHTHPOBAHBI B 3aKOHOJATEIBCTBO YKpPAaWHBI METOJOM BHEIPCHHS aBTOHOMHBIX
KOHCTPYKLHH, 0€3 OMCKOB aHAJIOTOB B HAI[MOHAILHOM IIpaBe.

KiroueBble ciioBa: TpaHCTPaHUYHAS HECOCTOSTEIBHOCTD, IIEHTP OCHOBHBIX HHTE-
PECOB» M IPEANPUATHE» JODKHIKA, OCHOBHOC M HCOCHOBHOE MTPOMU3BOCTBO 10 JeIaM
0 HECOCTOSITEIILHOCTH.

/ Problem setting. Cross-border insolvency is deemed to appear once the
insolvent debtor has either creditors or / and assets in more than one state.
This situation is very wide-spread nowadays considering the accelerating
development of international trade and internationalization of relations.
To facilitate this it is important to have a strong mechanism, i.e. insolvency
legislation, to protect interests of different creditors throughout the world.
However, the existing differences in legislation of different states regarding
debtor’s insolvency require better unification of approaches in order to enable
efficient solving of cross-border insolvency cases in practice. Ukraine has
recently adopted the Model Law «On Cross-Border Insolvency», 1997 which
entered into force on January 19, 2013. These actions towards unification
of approaches in Ukraine seem positive, although require improvement, as
not all key jurisdictional concepts have been correctly transformed into the

~

\ national legislation of Ukraine.

J

Actuality of the problem. This
topic is actual as practically no

fundamental research works in Ukraine
into the key jurisdictional concepts
(connecting factors) in cross-border
insolvency have been made so far.
Research level degree. The general
topic of cross-border insolvency has
been subject to research in some national
works of such scholars as O. Biryukov,
V. Popondopulo, O. Mokhova, O.
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Polischyuk, O. Ryaguzov, E. Fainschmidt,
etc. The major contribution to this matter
has been provided by foreign scholars,
like S. Brooks, B. Wessels, R. Westbrook,
M. Virgos, K. Walsh, L. Gaylot, F.
Garcimartin, L. Gasten, R. Gitlin, G.
Moose, D. Troutman, L. Perkins, P.
Redmond, I. Fletcher and others.

Aim of the research. The main
aim of this article is to analyze the core
international documents regulating cross-

)
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border insolvency, i.e. the UNCITRAL
Model Law «On  Cross-border
Insolvency», 1997 and EC Regulation «On
Cross-border Insolvency Proceedingsy,
2000 and provide an insight into the key
jurisdictional concepts used therein to
effectively solve cross-border insolvency
cases, and suggest improvements to the
current law of Ukraine on insolvency.

Main material. Solving insolvency
problems with a foreign element present
in relations, i.e. cross-border insolvency
cases, gets more difficult. However, it is
deemed possible to resolve this problem
by virtue of application of two legal
instruments that currently specifically
focus on cross-border insolvency issues,
i.e. the European Council Regulation
on Insolvency Proceedings of May 29,
2000 (hereinafter, the EC Regulation)
and the United Nations Commission
on International Trade Law Model Law
on Cross-Border Insolvency of 1997
(hereinafter, the Model Law). The EC
Regulation entered into force on May
31, 2002 and has a direct effect on all EU
Member States, except for Denmark [1,
1605]. Its origin began with the European
Union Convention on Insolvency
Proceedings, 1995 (hereinafter, the EU
Convention) which did not come into
force [2, 119], and was subsequently
transformed into the EC Regulation with
similar to the EU Convention provisions.
Due to virtual identical character of the
EC Regulation it became possible to use
an unofficial explanatory report prepared
by Professor Miguel Virgos of Spain
and M. Etienne Schmit of Luxembourg
(hereinafter, the Report) [3]. Although
the Report has never been approved by
the Council, nor has it been published
officially [1, 1606], it has an influential
effect when interpreting vague provisions
of the EC Regulation [4, 30].

The Model Law, developed by the
United Nations Commission on the
International Trade Law, was adopted on
May 30, 1997. 1t, in its turn, does not have
a direct effect like the EC Regulation,
and is designed to assist states to equip
their insolvency laws with a modern legal
framework to more effectively address
cross-border insolvency proceedings
concerning debtors experiencing severe
financial distress or insolvency [5]. The
Model Law can serve as a framework for
cooperation and coordination between

jurisdictions and does not attempt to
unify the substantive insolvency law, and
respects the differences among national
procedural laws.

Despite the differences in nature of
the EC Regulation and the Model Law,
both of them use similar concepts that
enable solving cross-border insolvency
issues, i.e. «main» and «non-main»
insolvency proceedings, debtor’s «centre
of main interests», «establishmenty, etc.
The EC Regulation provides for universal
jurisdiction to the EU Member State that
opened a main insolvency proceeding,
and grants immediate and automatic
recognition of such a proceeding in the
territory of other EU Member States,
except for Denmark. Main insolvency
proceedings encompass all the debtor’s
assets and affect all creditors and assets,
wherever located in the world, but for
some exceptions. The effects of secondary
(«non-mainy in the language of the Model
Law) insolvency proceedings are limited
to the assets located in the territory of the
EU Member State opening the secondary
proceeding and are to be winding-up
proceedings. Such secondary proceeding
is deemed to protect interests of local
creditors [6, 3-4]. The Model Law, in its
turn, is less ambitious and does not grant
an automatic recognition to the main
proceeding, rather makes it subject to
recognition in the state where application
for such recognition is lodged, and
provides for a presumption regarding such
recognition.

The basic principle in cross-border
insolvency lies in jurisdictional issue, i.e.
define a relevant state for opening «mainy
or «non-mainy» (territorial or secondary)
proceedings to facilitate the recognition
thereof in the territory of other states
[7]. In this connection two international
documents apply the same criteria to solve
this jurisdictional challenge, namely, by
setting a connecting factor like debtor’s
«centre of main interestsy (hereinafter,
«COMI») to open the main proceeding,
and an «establishment) of the debtor — to
open the «non-mainy proceeding.

The Law of Ukraine «On Restoring the
Solvency of the Debtor or Recognizing the
DebtorInsolventy dated 1992 (asamended)
[8] (hereinafter, the Law of Ukraine) by
virtue of implementing the provisions of
the Model Law also distinguish between
two insolvency proceedings, i.e. main
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and non-main. However, it provides for
different connecting factors to solve
the jurisdictional problem. Unlike the
EC Regulation or the Model Law it
does not operate the COMI concept to
establish the main insolvency proceeding.
The Law of Ukraine instead uses the
registration office criterion to define the
court of what state has jurisdiction to
commence a main insolvency proceeding.
It also uses a «permanent establishmenty
connecting factor to establish a non-main
jurisdiction. These connecting factors
that differ from the ones suggested by the
international documents may lead to the
situation of different interpretation which
does not enable efficient solving of the
jurisdictional issue, and thus the effective
resolution of cross-border insolvency
cases. Therefore it is important to have
a deeper insight into the essence of
«COMI» and «establishment» concepts
used in the EC Regulation and the Model
Law for better understanding their rational
and potential implementation into the
legislation of Ukraine.

The Model Law, as well as paragraph
1 of Article 3 of the EC Regulation provide
that «in the case of a company or legal
person, the place of the registered office
shall be presumed to be the centre of its
main interests in the absence of proof to
the contrary» [emphasis added] [9]. The
EC Regulation went further and provided
for an interpretive tool in the form of
Recital 13 (hereinafter, Recital 13) that
states that COMI should correspond
to the place where the debtor conducts
the administration of his interests
on a regular basis and is therefore
ascertainable by third parties» [4, p. 3].
In this connection a battle between the
registered seat and real seat factors arises,
i.e. what criterion is more dominant
when defining COMI location? Also it
becomes not clear what circumstances
would be most relevant when rebutting
the registered office presumption when
«proving the contrary» [10, p. 331]. Quite
often the registered seat presumption
is criticized for its mere formality by
giving the possibility of creating letter-
box companies and for the absence of a
genuine connection with the debtor and
a state. Therefore in the situations where
debtor’s COMI does not coincide with
the place of its registration, the suggested
presumption of COMI location at the
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debtor’s place of registration is deemed
quite weak, and courts quite often tend to
adopt a real seat approach [11]. Hence, a
number of additional factors concerning
the debtor’s business may be considered.
Moss and Smith [12, p. 39], for example,
explain that a more correct approach
would be to focus on the question of the
location of the place from which «head
office functions» are carried out rather
than on the location of the head office
(management) itself. It is suggested that
this should correspond to the place where
activities such as strategic, executive
and administrative decisions regarding
accounting, IT, corporate marketing,
branching etc., are performed. Another
factor to be considered is an objective test
based on what is apparent to third parties
and especially to creditors. This enables
legal risks to be calculated. Nevertheless,
the operational head office factor [10, p.
349] recently became a more dominant
factor in comparison to ascertainability by
third parties factor, which was frequently
mentioned in a supporting role [10, p.
352]. The rational for this lay in the fact
that use of the operational head office
factor as a major criterion in determining
COMI could clearly point to the location
of an economic centre. Hence, it is seen
that the international instruments suggest
using the wording of COMI concept as a
ground for rebutting a simple presumption
of the registered office of the debtor.
It looks like the legislation of Ukraine
neglected the wording like «in the
absence of proof to the contrary» that is
deemed to be crucial when determining
the correct jurisdiction to commence the
main insolvency proceeding. It addition
to this one can refer to the UNCITRAL
Secretariat Note, developed by Working
Group V [13, 25] which also expressed
a view on competing and determining
factors to be taken into account. The latter
states that the location of the registered
office is merely one of the factors to be
considered within the whole body of
evidence for reaching a conclusion as
to the location of debtor’s COMI. Thus
it requires a balancing exercise and a
qualitative assessment to be carried out.
As Bob Wessels stressed judicial decisions
on COMI are fact-related.

Another important connecting factor
that determines jurisdiction to open
the non-main insolvency proceeding is

«establishment» under the EC Regulation
and the Model Law. It is defined as any
place of operations where the debtor
carries out a non-transitory economic
activity with human means and goods [9]
or services [14]. There has been a number
of discussions regarding what legal and
organizational form should be observed
to be qualified as an «establishment»
present in the territory of a particular
state in order to have jurisdiction to open
the non-main insolvency proceeding.
In Factortame case [15] it was decided
that «establishment» is a place of actual
economic activity done via a permanent
establishment for an undefined period
of time. In this connection it is not clear
whether only permanent establishments
could be qualified for «establishmenty
for the purpose of the Model Law and the
EC Regulation; or whether it is possible
for a legal entity, say, a subsidiary of
a parent company, to be considered as
an «establishment» in order to open
the non-main insolvency proceedings?
Earlier the French commentators stressed
that the non-main proceeding cannot be
commenced against the subsidiary due
to the wording of Article 2(h) of the EC
Regulation. They deemed that it relates
only to a branch, an agency or offices but
not to a legal entity» [16]. However, later
this opening has changed to the opposite
approach so that the European Court
of Justice (hereinafter, the ECJ) held
that independent foreign subsidiaries,
controlled by their parent companies,
could qualify for «establishments» [16].
Moreover, it was stated that «COMI» and
«establishment» concepts should have an
autonomous meaning, independent from
the national legislation of different states
[16]. This decision was made in the recent
Interedil case [17].

Conclusions. To sum up, it is
important to stress that solving cross-
border insolvency cases is deemed
difficult to resolve without proper
cooperation between courts of different
states. In this connection it is vital to
minimize the differences in insolvency
legislation of different legal systems. At
the first stage it is possible to do by virtue
of implementation of provisions of the
Model Law. Nevertheless, each state is to
proper transmit the rules thereof in order
to achieve the positive result. The outcome
of such actions in Ukraine is vivid in
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introducing of Chapter IX to the Law of
Ukraine. At the same time the current
legislation of Ukraine, in the view of the
analyzed provisions of the Model Law
and the EC Regulation, proved the need
to improve the national law of Ukraine.
The first actions to be recommended are
to introduce the autonomous concepts
of «COMI» and «establishment» into
the Law of Ukraine in order to unify the
jurisdictional standards when deciding
cross-border insolvency cases. At the
same time the review of other provisions,
like  exceptional  jurisdiction  and
reciprocity principle, should also be done
in the future.
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OB30P 3AKOHOJATEJIBCTBA EC
11O B3BAUMOIIPU3HAHUIO TOBAPOB, YCIIVTI,
CTAHJATU3AILIMUA B CTPOUTEJIBLHON COEPE

0. CTYKAJIEHKO,
KaHAMJIAT I0PHANYECKHX HaYK, JOUEHT, J10UeHT Kadeapbl IKOHOMHUYECKOH Teopuu
Opecckoro HHCTHTYTa (puHaHCOB KueBCKoro rocyiapcTBeHHOro YHUBEPCHTETa
(unaHCOB M MeKIYHAPOAHOI TOProBJIU

SUMMARY

In the article conducted research of legislation of European Union, regulative the
questions, related to B3aumo by confession of commodities and services, standardization
in a building sphere. The question related to development of this legislation is
illuminated. Essence of basic normatively-legal acts opens up in a sphere confessions of
products, certification of building products. It is reasonable, that the study of legislation
of EC is needed in the field of certification of building products by virtue of a number of
the reasons. Firstly, with the purpose of taking to taking to the Ukrainian producers of
building products, mastering the European market, for an increase competition of ability
of their products. Secondly, any producers, placing products at the internal market of
European Union, must understand the European system of technical legislation and rules
that behave to the product, to define whether products answer obligatory requirements.
Thirdly - for more effective adaptation of the Ukrainian legislation in this sphere.

Key words: legislation of EC, building products, confession of commodities,
certification.
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B crarbe npoBOAMTCS UccienoBaHne 3akoHonarenbctBa EBporneiickoro Corosa, pe-
TYJUPYIOLIETO BOIPOCHI, CBS3aHHbIE ¢ B3aUMONPH3HAHUEM TOBAPOB U YCIYT, CTAHAap-
TH3aLMeH B CTPOUTENBHOI cdepe. OcBemaeTcst BOIPOC, CBSI3aHHBIN C Pa3BUTHEM ITOTO
3aKOHOJIATEIIbCTBA. PacKphIBaCTCsI CyTh OCHOBHBIX HOPMAaTHBHO-IIPABOBBIX aKTOB B c(e-
pe B3aUMONPHU3HAHKS NPOAYKIUH U YCIYT, CEPTU(GUKALMN CTPOUTEIBHON TPOLYKIIUH.
O060CcHOBaHO, 4TO HEOOX0AUMO H3yueHHe 3akoHoaaTebcTBa EC B cdepe ceprudukaimm
CTPOUTENIFHOM MPOAYKIUH B CHIY Pa3HBIX NPUYMH. BO-NIEPBBIX, C LENIBIO JJOBEICHUS
JI0 CBEZICHHUS YKPAUHCKUM [IPOM3BOAUTEIISIM CTPOUTEIBHOM MPOIYKIIHH, OCBAaHBAIOIIIUM
CBPOMECHCKHI PBHIHOK, JJIsI ITOBBIICHNUS KOHKYPEHTOCIOCOOHOCTH MX TPOXYyKIHU. Bo-
BTOPBIX, JIFOOBIC TIPOM3BOJMTEIH, PA3MCILAIOLINE TIPOIYKIMIO HA BHYTPECHHEM DPBIHKE
Eeporneiickoro Coro3a, ZODKHBI TIOHUMATh €BPOIEHCKYIO CHCTEMY TEXHHYECKOTO 3a-
KOHOJIAaTeNIbCTBA M TPABUIIA, KOTOPBIC UCIIOIB3YIOTCS K MPOAYKTY, YTOOBI OIPEICIHTh,
OTBEYaeT JIM MPOAYKIHMS 00s13aTebHbIM TpeOoBaHus. B-tperbux — mis Oonee sddex-
THBHOI! aJalTallK YKPaHHCKOrO 3aKOHOJATEeNILCTBA B 3TOH chepe.

KuitoueBble ciioBa: 3akoHOAaTenbcTBO EC, CTpOUTENbHAS MPOAYKIHUS, B3aUMO-
MPHU3HAHHIE TOBAPOB, CEPTHHHUKALIHSL.
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Ilocmanoexa npoonemut. Ilpodnema uccnedosanus 3aK0HO0AMENbCMEa
EC 6 cghepe 63aumonpusnanus moeapos u cepmudukayuu cmpoumenbHo
RPOOYKYUU A6NAEMCA OOHUM U3 GANCHLIX HANPABTIEHUI YKPAUHCKO20
3aKOHOOAmMeENbCMea 6 cgpepe cmpoumenbcmea, MaxK Kak UCHONb30GAHUE

€8PONeNCcK020  3AKOHO0AMeNbCmed,  C6A3AHHO20 €O CHIPOUMETIbHOU
npoodyKkuyueil,  no3eonsem  oOnedUmMb  3a60€6aHUE  6HYMPEHHE20
cmpoumenvrozo  pvinka EC  ykpaunckumu — nompebumensmu  u

moeaponpou3e00umenimu CmpoumensHoi npooyKuuu.

o J

3aTPYAHACT NPOLECC HUMIUIEMEHTAIUU U

q KTYAJIbHOCTH TE€MbI HCCJI€10-

BaHUsSI O0OyCJIOBJIEHA HECKOJb-
kumu  (aktopamMu. Bo-mepBbIX, JaHHAas
TeMa XapaKTepU3yeTcsl TeM, YTO B HACTO-
AIIee BpeMsl MPAaKTHIECKH HeT HU OTHOI
(byHIaMeHTanbHOM paboThl 10 3aKOHOAA-
tenbcTBY EC, KOTOpOE perynmupyer B3au-
MOINpPH3HAHUE TOBAPOB, YCIYT U CTaHJAp-
TH3AIMI0 CTPOUTENIBHON MPONYKIUHU, YTO
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aJlanTalyy eBPONCHCKUX MPABOBBIX HOPM
K 3aKOHOIATENbCTBY YKPAaWHBI B CTPOM-
TenbHOi cepe. Bo-BTOpbIX, HaHHAsS TeMa
HUMEeT 0YeHb OOJBIION MPAKTHYSCKUN WH-
Tepec Ul 3aBOCBAHUS M HCIIOJIB30BAHUS
BHYTPEHHET0 cTpouTensHoro peiaka EC.
Cocrosinne mcciaenopanusa. Ha oc-
HOBAaHHM aHAIN3a HAY4YHOH JHMTEpaTypsl,

)



